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Hon. EMORY SPEBR, District Judge, S. D. Georgia Maçon, Ga. 

Hon. EUGENE D. SAXJNDERS, District Judge, E. D. Louisiana New Orléans, La. 
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Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisvllle, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Michlgan Détroit, Mich. 

' Hon. LOYAL E. KNAPPEN, District Judge, W. D. Michigan Grand Rapids, Mich. 

Hon. ROBERT W. TAYLER, District Judge, N. D. Ohlo Clevcland, Ohio. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohlo Cincinnati, Ohio. 

Hon. JOHN B. SATBR, Disitrict Judge, S. D. Ohio Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee ..Knoxville, Tenn. 
Hon! JOHN B. McCALL, District Judge, W. D. Tennessee Mempbis, Tenn. 
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SEVENTH CIRCUIT. 

Hon. WILLIAM R. DAY, Circuit Justice ■n'ashington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judgc Chicago, lU. 

Hon. FRANCIS B. BAKER, Circuit Judge Inàianapolis, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, III 

Hon. KENBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. SOLOMON H. BETIIEA, District Judge, N. D. Illinois , Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfield, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indlana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, B. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BREWER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIS VAN DEVANTBR, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. BLMBR B. ADAMS, Circuit Judge. .._. St. Louis, Mo. 

Hon. JACOB TRIEBER, District Judge, E." D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LBWIS, District Judge. Colorado Denver, Colo. 

Hon. HENRY THOMAS RBED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH MoPHERSON, District Judge, S. D. lowa Red Oak, lowa 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. HILTON D. PURDY, District Judge, Minnesota i Minneapolis, Minu. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYBK, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, B. Oklahoma^ Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, 0kl. 

Hon. JOHN B. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portiand, Or. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. C. VAN FLBBT, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WBLLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hou FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson Citj', Nev. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portiand, Or. 

Hon. EDWARD WHITSON, District Judge, E. D. Washington Spokane, Wash, 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

' Appointed July 6, 1908, to succeed Lochren, District Judge. 
' Resigned April 30, 190S. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS 



FRANK WATERHOUSE & CO., Inc., v. DODGE et al. 

(Circuit Court of Appeals, Ninth Circuit. May 4, 190a) 

No. 1,490. 

1. Trusts— Beeach of Tbust— Liabilitt of Teustee. 

Défendant contracted to sell a ressel to a steamshlp company, whlch 
being indebted to complalnant, It was agreed that défendant should trans- 
fer tUe vessel to the steamship company, take a mortgage covering, first, 
the remalnder of the purchase priée, and, second, the Indebtedaess due 
complalnant, evldenced by a note executed by the steamshlp company 
to défendant as trustée. The blU of eale of the vessel was never in fact 
delivered, nor was the mortgage executed. Thereafter défendant, with- 
out notifylng complalnant or giving hlm any opportunity to protect his 
Interest, whlch' he was able to do, executed mutual releases wlth the 
steamshlp company, and wlth K., the moneyed man of that concern, form- 
ed another corporation, to whlch the vessel was conveyed ; the steamshlp 
company going out of business. Défendant recelved of the stock of the 
new company an amount equal to the amount remalnlng due on the ves- 
sel ; K. receivlng an amount equal to cash contributions whlch he made, 
necessary to free the vessel from liens for indebtedness incurred by the 
steamshlp company. Held, that such transaction constltuted a breach 
of trust on defendant's part, renderlng It llable to complalnant for the 
amount of its debt agalnst the steamshlp company. 

2. Same— Parties. 

The steamship company was not an indispensable party to a suit by 
complalnant against défendant for breach of trust 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 
For opinion below, see 156 Fed. 57. 

W. H. Bogie, Thomas B. Hardin, and Charles P. Spooner, for ap- 
pellant. 

George H. King (Théodore M. Taft and P. Tecumseh, of counsel), 
for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The appellee Dodge filed in the court below 
a bill against the appellant and Frank Waterhouse individually, in 
effect charging the appellant with a breach of trust by reason of its al- 
162 F.— 1 
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leged failure to apply the security with which the trustée was charged 
to the payment of a note foç $10,000 given by the North Alaska Steam- 
ship Company to the appéllant as trustée for the complainant, and 
praying, among other things, for a judgment for the amount due 
thereon. The court below held that there was no ground for recovery 
against Frank Waterhouse individually, and accordingly dismissed the 
bill as to him, with costs, but gave the complainant judgment for the 
money sought against the appéllant, which is a corporation of the state 
of Washington; the complainant being a citizen of the state of New 
Ydrk.':, 

The case shows that in January, 1904, Frank Waterhouse & Co., In- 
corporated, was the ownei* of the steamship Garonne, which was then 
out of commission in the waters of Puget Sound near Tacoma and in 
need of certain repairs. In- the early part of the next month the North 
Alaska Steamship Company, a corporation of the state of New York, 
through onte Ferguson, enteted into negotiations with Frank Water- 
house & Ço., Incorpora,ted, for the purchase of the Garonne, which 
negotiations resulted in a contract by which Frank Waterhouse & Co,, 
Incorporated, agreed to sell the vessel to the North Alaska Steamship 
Company for $85,000; :$1,000 to be paid in cash, .$14,000 to be paid 
February 15; 1904, and the balance, in deferred payments extending 
over a period of two ' years, which deferred payrhëhté were to be se- 
ctired by a fîrst râortgâge on the vessel, an assignment, of the marine 
insurance thereon, a bojid to protect the seller against any indebtedness 
that might be contracted by the purchaser on the crédit of the vessel, 
and other securitiès satisfactory to the seller. At thât time it was con- 
templated that the purchaser would àccept title toJihe, steamer on Feb- 
ruary 15th, whem the $14,000 was to be paid, and would at that time 
furnish the securitiès ealled for by the contract; but on February 5, 
1904, Ferguson wrote from New York to Watêrhduse at Seattle, 
aniong other things, as foUows : . 

"Ycmx varions <iolnmunicà tiens, inciuairig çouflriTiation of the sale of the 
steamer Garonne, duljrrecelted, and ■«'e hâve conflrmed a compliance with 
the terms by telegraph. We hâve wrlïten our Mr. Ilafetings to luake a 
thorovigh inspection of the steabièr ahd wii*é usi the resnlts of the said iiispee- 
tlon. I expect to be in Seattle myself in time to go over the ship and foIloWr 
the Unes of inspection ; but it is just possible that I may not arrive there în 
time, and may be detained hère a weel^ or 10 days longer than I anticipate. 
In regard to the second payment on the Garonne, we wlll follow thls mode, 
which wé trust will be satisfactory: On or before February lôth we wlli de- 
poslt in the Chase National Bfink of New York $14,000, and the bank Wlll 
wire the Washington National Bank of Seattle to pay your draft for thls 
.$14,000 on account of the purchase priée qf the steamer Garonne. We will 
also notlfy you £tt the saïae time thatiwe tiave paid money in to your crédit, 
and a receipt given by you to our Mr. Hastings wlll cover the ground. A« 
soon as I arrive in Seattle we will finish up the matter as to détails as pér 
arrangèinent, so as to make* the transfer of the vessel on the next payment of 
$10,000." 

On the lOth of February, 1904, Waterhouse telegraphed Ferguson 
at New York as f oUows : / . 

' "Received your letter 5th. A vital condition of sale Garonne to you was that 
purchase should be^entlrely ppmpleted by February 15th by exchauge of steam- 
er for flfteen thousand cash, notes, mortgage bond and other satisfactory col- 
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latéral. Am willing aceept fourteen thousaiid next Jlouday provided you 
agrée exécute notes, mortgage bond and deliver securitles by Mardi Ist, or 
forfeit tbe fifteen thousand if you fall ; but I want you to advise by wire wbat 
cbavacter of collatéral to deferred payments you will furnish in addition to 
mortgage aud bond, so I may pass upon same Monday. I guarantee Garonne 
good insurable risk, and will pass United States inspection for commission, by 
expenditure on your part of about seventy-flve bundred dollars. Am now 
doing considérable vvork on her my own expense, preparatory to inspection. 
Other parties anxious to purchase her next Monday at same price for practl- 
cally cash." 

The next day, February 11, 1904, Fergtison wired Waterhouse at 
Seattle as follows : 

"Understand Garonne transfer on payment twenty-five thousand my prin- 
cipal understands snnie and bas gone South cannot ruach Seattle until Mareh 
lOth or 12th. We propose pay fourteen thousand February irith, ten thousand 
March 15th make then notes for balance mortgage Insurance policy good 
security bonds or cash I may uot reach Seattle until March 5th will pay ship- 
keeper until transfer." 

February 15, 1904, C. B. Smith, président of the North Alaska 
Steamship Company, for whom Ferguson had been actine, paid the 
appellant, Frank Waterhouse & Ce, Incorporated, $14,000, receiving 
from that company the following: 

"Received, Seattle, February 15, 1904, of C. B. Smith, fourteen thousand 
dollars, belng payment due this day on contract for purchase of steamship 
Garonne. Another payment of $10,000 and the exécution of notes, mortgage, 
bond, and collatéral for deferred payments are to be made and eompleted on 
or before March 15, 1904, as per terms of contract; and If default Is made 
by sald Smith in making sald further payment or In exécution of said securi- 
tles on or before March 15th next, then hls rlght to purchase sald vessel shall 
cease, aud ail moneys pald by hlm toward such purchase shall be forfeited 
to and be and remain the moneys of thls company. 

"Frank Waterhouse & Co., Inc., 

"By Frank Waterhouse, Président." 

On March 15, 1904, the purchaser remitted to the appellant from 
New York $7,000, and on March 18th $3,000, making the $10,000 due 
March 15th, but did not furnish the bond and other securities called 
for by the contract, or take title to the steamship. The record shows 
that from that time forward the seller was constantly insisting that the 
purchaser should complète the contract and take the title, and that the 
purchaser was continually promising to do so, and that subséquent to 
March 15th the appellant permitted the purchaser to take possession of 
the vessel for the purpose of making certain repairs which it desired to 
make in préparation for the apprqaching Alaska season, in which trade 
the steamship was to be engaged. This arrangement, however, was 
upon the distinct agreement that no indebtedness should be incurred 
against the vessel, and that ail of the repairs, betterments, and supplies 
should be paid for in cash by the purchaser and the steamship kept 
free from ail incumbrance. Ferguson and one Hastings were the rep- 
résentatives at the time of the North Alaska Steamship Company, and 
it soon appeared that they were making the repairs and procuring sup- 
plies on the crédit of the vessel. The appellant thereupon insisted that 
such indebtedness should be promptly paid by the purchaser, anri 
threatened to cancel the contract and forfeit the payments theretofore 
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made by the purchasing Company unless those debts were paid and the 
securities called for by the contract furnished. The North Alaska 
Steamship Company made various payments upon the purchase price 
of the Garonne and upon the indebtedness so incurred in making 
the repairs and procuring the supplies, and made various promises of 
complète performance of the terms of the agreement, and engaged a 
fuU cargo of freight and passengers for the voyage of the ship, to 
commence from Seattle about the Ist day of June. In the latter part 
of May, 1904, the appellant notified the North Alaska Steamship Com- 
pany that unless ail of the debts incurred against the ship by its rep- 
résentatives, Ferguson and Hastings, were promptly paid and the 
terms of the contract of purchase complied with, it would not permit 
the vessel to sail in charge of the North Alaska Steamship Company 
and would cancel the contract to purchase. About the Ist of June, 
1904, the président of the North Alaska Steamship Company, C. B. 
Smith, came to Seattle, as did Frank S. Pusey, as the représentative 
of the appellee Dodge. Pusey stated, what appears to bave been the 
fact, that the North Alaska Steamship Company was indebted to Dodge 
in the sum of $10,000, which it had borrowed from him and paid 
to the appellant, which indebtedness Pusey came to enforce or bave se- 
cured for Dodge. At that time the balance of the purchase price of 
the steamer remaining unpaid to Waterhouse & Co. was $3.7,671.46, or 
thereabouts, and the amount due from the North Alaska Steamship 
Company to Dodge was about $10,000. To arrange for the payment 
of that indebtedness and the security of the interested parties and for 
the sailing of the ship to Nome with the passengers and freight it had 
secured, Pusey and the Waterhouse Company then entered into tliis 
written agreement: 

"Mémorandum between Frank S. Pusey, agent for G. M. Dodge, of New- 
York, and Frank Waterhouse & Oo., Inc., of Seattle, Washington: The North 
Alaska Steamship Cdmpany is Indebted to said Waterhouse & Co., Inc., In 
the sum of about $37,671.46, being balance due on purchase price of the steam- 
ship Garonne, and are also indebted to said G. M. Dodge in the sum of about 
ten thousand dollars for borrowed money. It Is agreed that said Waterhouse 
& Co., Inc., shall take a mortgage from said North Alaska Steamship Co. upon 
the steamship Garonne to secure both claims above mentioned. The claim of 
said Waterhouse & Co.. ïnc, shall be prior and paramount under such mort- 
gage, and the claim of said Dodge shall be secondary. Said Waterhouse & 
Co., Inc., shall take a note from said North Alaska Steamship Co., payable 
to them as trustée, for the amount so owing to said Dodge, said note to be pay- 
able in two months from datei It is agreed that said Waterhouse & Co., Inc., 
in acting as such trustée for said Dodge in the securing of said indebtedness, 
assumes no liabillty whatever with référence thereto, except that it agrées 
to act in good faith. 

"Frank S. Pusey, 

"Agent for G. M. Dodge. 

"Frank Waterhouse & Oo., Inc., 

"By Frank Waterhouse, Président." 

In pursuance of that agreement the contemplated mortgage was 
prepared and signed by Smith as président of the North Alaska Steam- 
ship Company, and Smith also gave to the Waterhouse Company, as 
trustée for Dodge, an assignment of freight moneys to be earned by 
the steamer on her contemplated trip to Alaska, although it does not 
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appear tïiat any money was ever received on that account. A bill of 
sale of the steamship Garonne, together with the mortgag-e, was then 
forwarded by the Waterhouse Company to the Chase National Bank 
of New York, with instructions to that bank to deliver the bill of sale 
to the North Alaska Steamship Company upon the completion of the 
exécution of the mortgage, which was never donc, and the bill of sale 
was consequently never delivered. The North Alaska Steamship 
Company, however, sailed the ship to Nome, leaving Seattle June 2, 
1904, during which time the Waterhouse Company acted as agent 
for the ship, receiving commissions on both receipts and disburse- 
ments. After entering into the agreement above set ont Pusey re- 
turned East, and neither he nor Dodge heard anything further from 
the Waterhouse Company until about August 25, 1904, when Pusey 
received a letter from Waterhouse, dated August 2, 1904, which, by 
reason of misdirection, was returned to Seattle and was remailed Au- 
gust 19, 1904. That letter is as foUows : 

"Seattle, Aug. 2, 1904. 
"F. S. Pusey, Esq., 101 Broadway, New York — Dear Sir: I duly received 
your telegram of the lôth ult., reading as foilows: 'Ilave you advised of col- 
lection of trustée freight raoney? .Tust returned .vesterday. Please wire prés- 
ent status of our .iolnt claims. [Signed] Frank S. Pusey.' Tliis was not re- 
plied to, for the sole reason that I was not in possession of your address, and 
had no means of knowing where a telegram would reach you, and it was 
only through your letter of July 2Tth, which reached me yesterday, that I 
learned of your address. I must confess to a feeling of surprise and annoy- 
ance at the tone of your above-mentioned letter, for the reason that it was 
speclfically understood and put in writing that I was to be In no way per- 
sonally responsible to you for the collection of your debt against the Nortli 
Alaska Steamship Company. I agreed to act in the eapacity of trustée solely 
as a matter of accommodation to you, and in that eapacity to receive and re- 
mit to you the money which the offlcers of the North Alasica Steamship Com- 
■pany promised to remit to you from Cape Nome and to pay to you eut of 
the revenues of their company thereafter. This was the only duty that I 
undertook in my eapacity as trustée. The money has not been remitted to 
me from Cape Nome. Therefore I hâve had no opportunity to receive it or 
forward it to you. The North Alaska Steamship Company became defunct 
and has retired from business. In the settlenient of my own affairs with the 
company, I was obliged to take back the steamship Garonne and assume an 
Indebtedness which the North Alaska Steamship Company had loaded her 
with, amounting to almost $35,000. I took the steamer back and assumed the 
indebtedness, and subsequently sold her to another corporation. I hâve no 
opportunity for protecting your daim. When I was in New York, I was in- 
formed that both yourself and Gen. Dodge were out of the city. An effort 
to get into communication with you was made several times while I was 
there. I hâve no idea what disposition was made of the funds that were to 
be eoUected by Mr. Smith at Cape Nome, as I hâve received no advice from 
either him or from Capt. Ferguson regarding the same. The settlement I 
was obliged to make with the North Alaska Steamship Company was very 
nnsatisfactory to me. I Inclose herewith notes and other jjapers, which I 
hâve been holding in this connection for you. I regret very nuich that I 
liave been unable to collect this money for you, but the circumstances hâve 
been as above. Kindly acknowledge receipt of enclosures. 

"Very truly yours, [Signed] Frank Waterhouse." 

And this is the way, according to the record, that Waterhouse "set- 
tled his own affairs with the company" and left his cestui que trust 
without protection. It appears that about the middle of June some of 
the parties interested in the North Alaska Steamship Company, hav- 
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ing become dissatisfied with the amount of Ferguson's expenditures at 
Seattle, sent one Mead to that city to look into the aiïairs. Mead 
found upon investigation that the expenditures and debts so incurred 
by Ferguson amounted to $30,000 or thereabouts, and, as a large part 
of them constituted liens upon the ship, Waterhouse, who still held 
the title thereto, was very naturally insistent upon their being paid. 
Accordingly he, with his attorney, went with Mead on his return to 
New York, and there in the early part of July had a number of meet- 
ings with the persons interested in the North Alaska Steamship Com- 
pany and their attorneys, of none of which meetings was Dodge in 
any way notified. The only évidence we find in the record upon that 
subject is the following from the testimony of Waterhouse: 

"Q. Was Gen. Dodge présent at any of those meetings? A. No, sir. Q. 
What efforts, if any, were made to communicàte with Gen. Dodge or securing 
liis présence? A. Mr. Corwlne — 

"Mr. King: We want ttie witness' testimony limited to lils own Imowledge. 

"A. (eontinuing). Mr. Corwine endeavored to get In communication witli 
liim, and reported at one of the meetings that Gen. Dodge was out of town 
and he had been unable to learn of his address." 

At those meetings Waterhouse was insistent upon the payment of 
the indebtedness incurred by Ferguson and upon the balance due him- 
self, amounting in ail to about $67,000 ; but it does not appear that he 
made any allusion to the $10,000 due Dodge. While the North Alaska 
Steamship Company undoubtedly treated the Waterhouse Company 
badly in failing to perform its agreement, that fact afforded no just 
ground for the disposition the appellant then and there made of the 
trust property, which the record shows to hâve been this : The North 
Alaska Steamship Company failing to make the payments insisted upon 
by the Waterhouse Company, those two companies agreed to exchange 
gênerai releases, which they thereupon did, and Waterhouse and F. 
W. King, who seems to hâve been the moneyed man of the North 
Alaska Steamship Company; at the same time entered into an agree- 
ment to organize a corporation styled the Merchants' & Miners' Steam- 
ship Company, with a capital stock of $67,000, to which the Water- 
house Company should convey the steamship Garonne, in considéra- 
tion of which conveyance the Merchants' & Miners' Steamship Com- 
pany should issue to the Waterhouse Company its stock to the amount 
of $37,000, which amount was practically the unpaid balance of the 
purchase price the North Alaska Steamship Company had originally 
agreed to pay for the Garonne, and the remaining $30,000 of stock of 
the Merchants' & Miners' Steamship Company was to be issued to 
King in considération of that much cash that he agreed to advance with 
which to pay and discharge the indebtedness incurred by Ferguson 
at Seattle. That arrangement, the record shows, was carried into ef- 
fect. The upshot of it ail was that the Waterhouse Company got ail 
but $37,000 of.the $85,000 the North Alaska Steamship Company 
had agreed to pay it for the steamship Garonne, and for the remain- 
ing $37,000 of the purchase money he got $37,000 of the $67,000 of the 
stock of the Merchants' & Miners' Steamship Company, with that 
Company holding the Garonne freed of ail the liens that Ferguson had 
ereated against it, by the $30,000 advanced by King for the $30,000 
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of stock of the Merchants' & Miners' Steamship Company that he re- 
ceived, 

We are of the opinion that the court below was right in holding thaï 
such disposition of the trust property by the appellant, in utter 
disregard of the interest of the cestui que trust and without notice 
to him, entitled the appellee Dodge in equity and good conscience to 
judgment against the appellant for the amount due upon tîie $10,000 
note mentioned in the trust agreement. The évidence is uncontradict- 
ed that Gen. Dodge was financially able to hâve protected his interest, 
and would hâve done so, had he been advised of the transactions in 
question. It is idle to contend that Waterhouse could not hâve notified 
him of the proceedings becàuse he did not know where to find him. 
The record shov^^s that the appellee Dodge then, and for about 18 years 
had, maintained offices at No. 1 Broadway, New York, where he was 
almost daily during the negotiations in question, and with which he 
was in constant téléphone communication ; that his business and house 
address appearèd in a standard directory of the city; that he was a 
man of prominence in New York, and, indeed, throughout the country ; 
was personally known to many of the persons attending the meetings 
in question ; and that Waterhouse was personally told of the appellee's 
New York address by Pusey while in Seattle in the early part of 1904, 
when the latter was asked by Waterhouse whethér Gen. Dodge would 
not join him in purchasing two steamships in the East and putting them 
into the traffic between Seattle and Alaska. 
, We also agrée with the court below that the real controversy in this 
case is between the appellant and the' appellee Dodge, and that the 
North Alaska Steamship Company îs not an indispensable party. 
The judgment is affirmed. 



WATSON et al. v. NATIONAL LIFE & TRUST CO. et al.* 

(Circuit Court of Appeals, Eiglith Circuit. May 7, 1908.) 

No. 2,691. 

1. Eq-dity— Pleading— Mtjltifakiouskess of Bili.. 

The .ioining of several eomplainants in a blll In eqnlty, the pnrpose of 
which. is to secure an accounting of a trust fund in which ail of the eom- 
plainants clalm an interest, with others, although their Interests are sev- 
eral, does not render such blll multlfarious. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 19, Equity, § 368.] 

2. Same— Parties— One oe Moeb Suinq in Behalf of All. 

Where a large number of persons are separately, but slmllarly, Inter- 
ested in a trust fund, a bill in equity for an accounting with respect to 
such fund and for direction as to its admliïlstratlon may be maintained 
by a part of such body In behalf of ail. 

[Ed. Note. — For cases tn point, see Cent Dig. vol. 19, Equity, § 257.] 

3. Same— Gboxjnds of JurisdicTion-— Enfokoement of Trust. 

: An Insurance corporation Issued a large number of pollcies, by which 
In considération of the payment of premiums during a fixed term it 
contracted to pay a certain sura to each policy holder at the end of such 
terni, together with an équitable portion of a profit fund to be made up 
from gains and profits from lapses and other sources. While such pollcies 

"Rehearlng denied Sept 14, 1908. ~ 
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were outstanding the company transferred its assets to another company, 
disenabling itself from perforining its contraets, and went ont of busi- 
ness. Its successor, after issulng similar policies, transferred its asseta 
to a thlrd, and tlie tliird to a fourth, Company. Eeld, that liolders of 
policies in the transferrlng companles were entitled to join in a bill in 
equity for some form of relief with respect to the assets transferred as a 
trust fund, and where the bill contained allégations tending to négative 
any novation to join ail of the companies as défendants. 

4. Tbusts— Suit to Enfokce— Conditions Peecedent. 

Such bill bèing for the enforcement of a trust, and not a ereditors' 
bill, it was not essential that the Claims of coinplainants should first be 
reduced to judgment against the companies issuing the policies. 

5. Samb — Pabties. 

Where one part of the relief prayed for related to funds deposited by 
some of the companies wlth a State Auditor, In such aspect of the bill 
the Auditor was an indispensable party; but his absence would iiot pre- 
vent the granting of relief to whlch complainants might be entitled with 
respect. to the fund in the hands of défendants, nor render the bill sub- 
ject to demurrer. 

Appeai from the Circuit Court of the United States for the Southern 
District of lowa. 

J. M. Parsons (Wilham H. Atwood, on the brief), for appellants. 
L. A. Stebbins (Dudley & Coffin, on the brief), for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

ADAMS, Circuit Judge. This was a bill in equity, brought by com- 
plainants Watson and Oison, for themselves and others similarly situ- 
ated, against the National Life & Trust Company, an lowa corporation, 
hereinafter called "Trust Company," the Security Life & Savings In- 
surance Company, an lowa corporation, hereinafter called "Security 
Company," the National Life Insurance Company of the United States 
of America, incorporated by an act of Congress, hereinafter called 
"Fédéral Company," and the National Life Insurance Company of the 
United States of America, an Illinois corporation, hereinafter called 
the "Illinois Company," for équitable relief to which complainants 
deemed themselves entitled by reason of breach of contracts of Insur- 
ance originally made by them with the Trust Company and Security 
Company. After demurrer had been filed to the amended bill, George 
Rodecker, Frank R. ConkHn, Amelia M. Conklin, Dennis E. Sullivan, 
and Russell T. Barr claiming to be situated similarly to complainants, 
Watson and Oison, filed their bill of intervention, to which also a de- 
murrer was interposed. Bôth demurrers were sustained by the court 
below, and the bills were dismissed for want of equity. Complainants 
and interveners both appeai. 

The bill sets up the foUowing facts : That the Security Company in 
Mardi, 1902, executed and delivered to complainant Oison a 10-year 
term policy whereby, in considération of the immédiate payment of 
$30 and of $15 semiannually thereafter during the term of 10 yéarS, 
it agreed to pay him at the end of the term the sum of $300, and "in 
addition thereto the équitable share then apportioned , from the savings 
fund and credited to his policy," in excess of the $300 guaranteed; 
that many other similar contracts were then and thereafter executed 
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and delivefed by the Security Company to other persons; that after 
Oison had paid two premiums, and had otherwise performed ail the 
conditions of the contract required of him, the Security Company on 
or about November 1, 1903, unlawfully sold and delivered ail its assets 
and accumulations to the Trust Company, renounced its obligations, 
distributed its capital among its stockholders, and disempowered itself 
to further perform any of its contracts ; that the Trust Company in 
October, 1902, executed and delivered to complainant Watson a policy 
whereby, in considération of the payment of $30, quarter-annually 
during the running of the policy, it agreed to pay him at the end of the 
term of 10 years the sum of $1,200, and "in addition thereto the accu- 
mulated profits then apportioned'' ; that after Watson had paid several 
premiums, amounting in the aggregate to $39 7.80, and had otherwise 
fully performed ail the conditions required of him by the contract, the 
Trust Company in May, 1903, after it had issued many other similar 
policies to others, unlawfully abandoned its business, sold and transfer- 
red ail its assets and accumulations to the Fédéral Company, renounced 
its obligations, and disempowered itself to perform its contracts; that 
the Fédéral Company in March, 1904, unlawfully sold and transferred 
ail its assets including the assets originally belonging to the Security 
Company and Trust Company, which had been transferred to it, to 
the Illinois Company ; that the Illinois Company admits that it hâs 
in its possession "accumulated profits" arising out of the business ini- 
tiated by the Security and Trust Companies, and in which the holders 
of policies originally taken out in either of those companies are en- 
titled to participate, the sum of about $184,000.00 ; that the Trust Com- 
pany by the law of lowa and its contract obligations with its policy 
holders was required to create a reserve fund sufficient to make good 
the face of the policy as guaranteed and a profit fund for the benefit of 
persistent policy holders, including the benefits derivable from lapses 
from the reserve fund and interest earned on the reserve fund which 
are alleged to constitute items of the profit fund and to deposit the 
same with the Auditor of the state of lowa ; that no part of the profit 
fund, as distinguished from the reserve necessary to pay the face of 
the policies, bas ever been deposited with the Auditor of the state ; that 
on November 2, 1902, the Trust Companv merged its légal reserve in 
the hands of the Auditor of the state with the légal reserve of the Secur- 
ity Company, thereby rendering them indistinguishable and constituting 
a violation of the provisions of the statutes of lowa in that regard. 

By way of anticipating an expected plea of novation, the complain- 
ants, in effect conceding that they bave performed their part of the 
contracts of insurance with the successive transférées of their original 
companies, aver in their bill that the Fédéral Company improperly 
withheld from complainants and others similarly situated information 
of its want of power to do business, its inability to conform to the re- 
quirements of the law, and other facts material for them to know, and 
that by reason of the similarity of the corporate name of the Fédéral 
Company and the Illinois Company and certain fraudulent représenta- 
tions made by the Illinois Company the policy holders were deceived 
into paying premiums as donc by them. Complainants claim that they 
and others similarly situated to them are entitled to an accounting of 
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the profit fund belonging to the policy holders of the Security Company 
and; Trust Company admitted to be held by the Illinois Company and 
to a détermination of the exact amount thereof and of the amount due 
to them and others who might join with them, respectively. They 
claim that the profit fund should also be deposited and maintained with 
the Auditor of the state of lowa. The prayers of the bill, among them 
being one for gênerai relief, are sufficient to cover any relief warrant- 
ed by the facts as pleaded. 

The bill of intervention filed by Rodecker and others charges that 
the five interveners were inSured by thé Trust Company in amounts 
ranging from $3,000 to $1,500 each, by policies similar in ail respects 
to that issued to Watson as disclosed in the bill. They adopt the al- 
légations of the bill relating to the transfer of assets, renunciation of 
contracts, and commingling of reserve funds as constituting breaches of 
their contracts. They claim that they are entitled to recover as dam- 
ages on acrount of such breaches ail moneys paid by them as premiums, 
with 6 per cent, interest thereon, and also their respective shares in 
the profit fund properly apportionable to their policies. They admit, 
in effect, that they hâve paid the premiums due upon their respective 
policies to the Illinois Company since the transfer of the assets by the 
Fédéral Company to it, but adopt the averments of the bill anticipat- 
ing and avoiding the plea of novation. They pray for particular and 
gênerai relief. As the intervening bill adopts averments of the orig- 
inal bill, and adds nothing except what was necessary to connect the 
interveners with the subject of litigation, we may properly foliow the 
suggestion of défendants' counsel and treat the two as one bill for the 
purposes of this opinion. 

One of the grounds of the demurrer filed below was that the bill is 
multifarious, and this is urged upon us as a justification of the decree 
below. By multifariousness in a bill, as defined by Story, Eq. PI. § 
371, is meant: 

"The improperly joining In one bill distinct and independent matters, and 
thereby confoundius them ; as. for exarnple, the unitlng in one bill of several 
matters, i>erfeftly distinct and unconnected, against one défendant, or the de- 
maud of several matters of distinct and independent nature against several 
défendants in the same bill." 

' This court, in Kelley v. Boettcher, 29 C. C. A. 14, 85 Fed. 55, 64, 
Observed on the subject of multifariousness that: 

"There is no fatal misjoinder of causes of action in equity in any bill whieh 
présents a coinmon point of litigation, the décision of which will aflect the 
whole subject-matter and wlU settle the rights of ail the parties to the suit." 

See, to the same effect, New Hampshire Sav. Bank v. Richey, 58 
C. C. A. 294, 121 Fed. 956; Jones v. Missouri-Edison Electric Co., 
75 C. C. A. 631, 144 Fed. 765, 780; Rogers v. Penobscot Mining Co., 
83 C. C- A. 380, 154 Fed. 606. 

In Brown v. Guarantee Trust Co., 138 U. S. 403, 413, 9 Sup. Ct. 127, 
130, 33 L. Ed. 468, the Suprême Court, speaking on the same subject, 
said: 

"It is not indti=pensal)le that ail the parties should hâve au interest in ail 
the matters contained iu the suit. It will be BuUiciont if each party has an lu- 
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terest In some material matters in the suit, and they are eonneeted with the 
others." 

Counsel for défendants make an interesting argument to show that 
the rights of the complainants, including the interveners, are separate 
and distinct. They contend that Olson's daim is against ail the de- 
fendants, the Security Company, the Trust Company, the Fédéral 
Company, ïind the lUinois Company; that Watson's claim is against 
the Trust Company, the Fédéral Company, and the Illinois Company 
only; and that the interveners' daims are against the Illinois Com- 
pany only. Whether this is a correct statement of the rights of the 
complainants or the liability of the respective défendants at law is un- 
necessary to be determined. That dépends upon whether there was a 
novation by the parties, and possibly upon other facts not now before 
us ; but in any event the argument has no application hère. This is 
a bill in equity to secure an accounting of a trust fund in which ail the 
complainants claim to be interested. They claim that they and many 
others similarly situated hâve a right at least in the profit fund origi- 
nating in their contracts with the Security Company and the Trust 
Company and wrongfully transferred by them to the Illinois Company, 
which, it is averred, holds it and admits that it is for the benefit of 
themselves and others similarly situated. It is this fund which afïords 
the point of litigation common to ail the complainants. How much 
it is on a fair accounting, and whether it is to be deposited with the 
Auditor of the state, or how it should otherwise be made to respond 
to complainants' demands, aflford the chief subject-matter of the bill, 
and can and should be most conveniently litigated at the suit of ail 
persons entitled to it, either by name or by proper représentation. No 
other course would be fair or équitable to the Illinois Company, the 
présent holder of the fund, or afïord an adéquate remedy to the numer- 
ous parties entitled to participate in it. The bill in our opinion is not 
multifarious. 

It is next contended that this is not a case where the unnamed sim- 
ilarly situated persons can appear or become proper parties by rep- 
résentation. There can be no doubt that the complainants who appear 
by name and set forth their grounds for relief are proper pai-ties, and 
whether the unnamed persons similarly situated are made so or not 
does not necessarily arise on the demurrer, which is alone before us 
for considération. There, however, can be no doubt that in a case of 
this kind, where the parties interested are numerous, running, accord- 
ing to the averments of the bill, into thousands, they may, and properly 
should, be represented by a portion of their number. The gênerai rule 
is that ail parties interested in a trust fund are ordinarily required to 
be brought before the court which is administering it. But Story, Eq. 
PI. (lOth Ed.) § 95, recognizes an exception to this rule founded, as 
he says, "on the mère fact of numerousness when it may amount to 
a great practical inconvenience or positive obstruction of justice." He 
there spécifies the exceptions to the rule, among which he mentions 
cases "where the parties are very numerous, and although they hâve or 
may hâve separate and distinct interests, yet it is impracticable to 
bring them ail before the court." The Suprême Court of the United 
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States, in Smith v. Swormstedt, 16 How. 288, 302, et seq., 14 L. Ed. 
948, recognizes the same rule and exceptions. Mr. Justice Nelson, 
spealfing for the court, said : 

"The rule Is well settled that wliere tlie parties interested are numeroiis, 
and tlie suit is for an object commo]j to tliem ail, some of tlie body may nialn- 
tain a bill on behalf of tliemselyes and of others. * * » Where the parties 
interested 1b the suit are numerous, thelr rights- and liabilitie» are so sub- 
.l'ect to change and fluctuation by death or otherwise that it would not be 
possible, wlthout very great inconveuience, to nîake ail of them parties, and 
would oftentimes prevent the prosecutlon of the suit to a hearlng. For con- 
venieuce, therefore, and to prevent a failure of justice, a court of equity 
permlts a portion of the parties in interest to represent the en tire body, and 
the deeree binds ail of them the sanie as if ail were before the court. ïhe 
légal and équitable rights aud liabilities of ail being before the court by repré- 
sentation, and especially where the subject-mattèr of the suit is conimon to ail, 
there can be very little danger but that the interest of ail will be properly 
protected and maintained." 

The same doctrine is approved in United States v. Old Settlers, 148 
U. S. 427, 480, 13 Sup. Ct. 650, 37 L. Ed. 509; Williams v. Bank- 
head, 19 Wall. 563, 571, 22 L. Ed. 184. _ 

It is further contended that there is no equity in the bill. Bearing 
in mind the chairges made, which for the purposes of the demurrer 
must be taken to be true, we hâve a case in which the défendants Se- 
ciirity Company and Trust Company, for a considération fixed and 
performed in part by the complainants, had agreed in their poHcies to 
pay each of the complainants a certain sum of money at a fixed period, 
and in addition thereto to pay them a certain portion of a fund, called 
à "profit fund," to be made up of gains and income of one kind or an- 
other to be made during the term of their respective policies. This 
was an indeterminate amount, but one which the companies agreed 
shôuld be determined and apportioned at the maturity ôf the policies. 
The Security Company and Trust Company, according to the aver- 
ments of the bill, committed a flagrant breach of their contracts, trans- 
ferred their assets to another, disempowered themselves to perform any 
part of their obligations, and went out of business. Cornplainants had 
paid money to thé companies on the faith of their àgreements, and 
must hâve some remedy, légal ôr équitable, for thèir breaçh. What it 
shall bë, whether one or more of those prayed for in the bill, is not 
material at the présent time, provided only the facts disclosed warrant 
sème kirid of équitable relief which comes within theprayèr for gên- 
erai relief. 

In the case 'ôf Eovell v. St. Eouis Mutual Life Ins. Co. and St 
Louis Life Insurance Co., 111 IJ. S. 264, 4 Sup. Ct. 390, 28L. Ed. 423, 
facts were involved in many respects like those hère involved. A policy 
hôlderin the St. Louis Mutual. Life Insurafice Company, which after- 
wârds sold and transferred its entire assets to the St.. Lqiiis Life In- 
surance Company, sued both companies in equity for relief. He pray- 
ed for the return of the mqiïey actualTy paid by him as 'premiums, with 
interest, and also for geiieral relief. : Mr. Justice Bradley dehvered the 
opinion of the court, and in answer to the question propounded, wheth- 
er plaintifF had any righf of action against both companies, said: 

"It seems to us that the mère statement of thé case is eûough to show the 
want of equity in the transaction on the part of the companies, and the right 
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of the complainants to sonie relief at tlie hands of tlie court. * * * As 
the old Company totally abandoiied the performance of Us contract with the 
complainant by transferrliig ail its assets and obligations to the new Com- 
pany, and as the contract was executory in its nature, the complainant had 
a right to eonslder it as determined by the aet of the company and to demaud 
what was justly due in that exigency." 

See, to the same effect, Roehm v. Horst, 178 U. S. 1, 14, 20 Sup. Ct. 
780, M h. Ed. 953. 

An action at law by complainants against tlie Security and Tru(st 
Companies only would hâve afforded them no relief. Those companies 
had transferred ail their assets to the reinsuring company, and such 
action would hâve been an idle and iutile ceremony. Fortunately for 
them, their contracts gave them an interest in the fund to be gathered 
during the terms of their policies, and this fund, according to the aver- 
ments of the bill, was transferred to the reinsuring companies, and is 
now recognized by them as a fund in which complainants hâve an 
interest. 

In the absence of a novation — that is, the giving to the complainants 
and acceptance by them of the obligation of the Illinois Company in 
lieu of that of the Security and Trust Companies, which we will pres- 
ently take up for considération — -complainants could not reach the fund 
in which they were concededly interested in an action at law. Unless 
there was a novation, there was no privity between them and the rein- 
suring companies, involving either an obligation on their part to pay 
premiums or on the part of the reinsuring company to pay losses. 
Lovell V. St. Louis Mutual Life Ins. Co., supra ; Knapp v. Connecticut 
Mut. Life Ins. Co., 29 C. C. A. 171, 85 Fed. 329, 40 L. R. A. 861; 
Priée v. St. Louis Mutual Life lus. Co., 3 Mo. App. 262. Their rights 
to and interest in the profit fund will be lost to them unless equity af- 
fords a remedy. 

Assuming the averments of the bill to be true, whatever other remé- 
dies complainants may hâve, there can be no doubt that they hâve, an' 
équitable right to an accounting concerning that fund. If they hâve 
not by novation accepted the obligation of the Illinois Company in lieu 
of that of the companies with which they originally contracted, they 
hâve according to the averments of the bill some interest in that fund, 
and the Illinois Company holds it in trust for them and others similar- 
ly situated, and ought to be held to an accounting concerning it, ir- 
respective of any want of abuse of trust or other considérations. 
Daniell's Ch. PL & Pr. (5th Ed.) 1770. 

If the facts are as just stated, there was no necessity for reducing 
complainants' claims to judgment before instituting this proceeding, as 
urged by défendants' learned counsel. They are not seeking relief on 
the theory of a creditors' bill. They deny that relationship to the Illi- 
nois Company, which holds the fund in question, and proceed exclu- 
■ sively on the theory that that company i s in possession of a trust fund 
in which they are interested. In sùch case no preliminary réduction 
of 'daims to a judgment is required. Equitable jurisdiction is found 
under the gênerai heading of "Trusts." 

It is argued by défendants' counsel that the bill discloses a novation 
so far, at least, as the interveners are concerned ; but after a careful 
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considération of the allégations of the intervening bill, and those of 
the amended bill adopted by it, we are unable to agrée with them in this 
particular. Language is indeed employed which by fair import leads 
us to believe that ail the complainants and interveners formally, at 
least, accepted provisions made for and tendered to them in the several 
reinsuring contracts. But in view of the averments of the bill, antici- 
patirig atid avoiding an expected plea of novation, we are unable on 
this demurrer to give force or effect to the import of the language in 
question. This is a proceeding in equity, where gênerai relief is 
prayed for, and where the averments of the bill are admitted to be true. 
Accordîhgly, if an apparent novation occurred, but was brought about 
by fraùdlègally sufficient to avoid it, we cannot say that complainants, 
upon establishing such f acts, would not be entitled to some relief. The 
proof upon final hearingmust develop this phase of the case. 

It is contended that the Auditor of the state of lowa is an indis- 
pensable party to this suit, and that his absence renders any relief im- 
possible. Undoubtedly he is a necessary and indispensable party to 
any relief complainants migïitbe entitled to by reason of his alleged 
possession of the reserve funds of the Trust Company and Security 
Company, or by reason of the alleged improper intermingling of such 
funds by him. If the only relief to which complainants are entitled dé- 
pends upon allégations of the kind just suggested, the Auditor should 
be hère. His rights would be necessarily involved and materially af- 
fected. Shields v. Barrow, 17 How. 130, 139, 15 L. Ed. 158; Sioux 
City Terminal Co. v. Trust Co., 27 C. C, A. 73, 82 Fed. 124; McCon- 
nell V. Dennis, 82 C. C. A. 501, 153 Fed. 547 ; Rogers v. Penobscot 
Mining Cp., supra. 

But, if the averments of the bill entitle complainants to any relief 
in the absence of the Auditor, they are maintainable notwithstànding 
his abseiice. Cases supra. It is our opinion that complainants, if their 
rights were eut off by the reinsuring contracts, as charged, and if they 
were not affected by the conséquences of any valid novation, as charg- 
ed, are entitled to some relief, without considération of the légal re- 
serve or the Auditor's relation to or conduct in respect of it. They 
would seem to be entitled to their share in the "profit fund," which, 
according to the charges of complainants, has never been turned over 
to the Auditor, but is now held exclusively by the Illinois Company, 
and probably, uncjer the doctrine of the Lovell Case, supra, to other 
damages occasioned by the breach of their contracts, such as restora- 
tion of premiums paid by them and interest thereon, and possibly to 
other relief, dépendent upon the facts of the case as they may ma- 
terialize on final hearing. We do not, however, wish to be understood 
as expressing any opinion upon the character of relief to, which com- 
plainants may ultimqtely be entitled. For the purposes of this case it 
is sufficient that some relief is available to them without the interven- 
tion bi the State Auditor. It results that the learned trial court erred 
in sustaining the demurrers and dismissing the bill. 

The decree is reversed, and the cause remanded, with instructions 
to take such action not inconsistent with this opinion as the case may 
require. 
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SMITH y. UNITED STATES FIDELITY & GUARANTY CO. 

(Circuit Court of Appeals, Fourth Circuit. May 22, 1908.) 

No. 760. 

Trusts- CoNSTRUCTivE Trusts— Right or Action to Enfobce. 

Wliere a surety whlcli agreed to advance money in connection with 
the purchase of certain mlning property by the principal, for which It 
was bound as surety, and in a certain contingency was to recel ve a eon- 
veyance of such property, to operate the same, account for the proceeds, 
and, when reimbursed, to reconvey to Its principal, by refusing to make 
agreed payments caused the property to be resold and obtained the title 
from the court, it took and held the same as a trustée only, and was sub- 
ject to a suit by the principal for an accounting, and to enforce the trust 
In accordance with the agreement. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, § 153.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia, at Richmond. 

A. L. Holladay and William E. Bibb (Bibb & Bibb, on the brief), 
for appellant. 

J. Kemp Bartlett and Jas. R. Caton (H. B. Caton, on the brief), 
for appellee. 

Before PRITCHARD, Circuit Judge, and McDOWELL and DAY- 
TON, District Judges. 

DAYTON, District Judge. The appellant, Smith, filed his bill 
against the appellee company in the circuit court of Louisa county, 
Va., on December 19, 1904. The cause was by défendant removed to 
the Circuit Court of the United States for the Eastern District of Vir- 
ginia, and on April 3, 1905, a demurrer was entered to the bill, which 
on February, 5, 1907, was sustained, and the bill dismissed, with costs. 
From this decree the plaintiff, Smith, has taken this appeal. 

The allégations of the bill and the exhibits filed therewith embrace 
68 pages of the printed record ; the bill alone requiring 23 such pages. 
Thèse allégations are largely a detailed account of the involved trans- 
actions had by plaintifï with varions parties and corporations touching 
the mining of pyrites under a tract of 394.22 acres of land in lyouisa 
county, Va. As our duty requires us to review only the action of the 
court below holding thèse allégations insufiicient in law to constitute 
a cause of action, we cannot see what good would be accomplished by 
either setting forth the bill, or attempting to fully epitomize its alléga- 
tions or charges. We deem it sufficient for our purpose to say that 
at a judicial sale had of said property on January 23, 1901, the appel- 
lant, Smith, became the purchaser of the property at the price of $115,- 
550, paying $5,000 in cash, and executing a bond with appellee, the 
United States Fidelty & Guaranty Company, as surety, for the balance ; 
that on March 4, 1902, Smith and the fidelity company entered into a 
contract, setting forth the suretyship of the latter upon said bond, its 
payment and advancement of certain sums for Smith, and its purpose 
to advance additional sums to pay debts, including a contingent lia- 
bility of $35,000 in litigation upon appeal to the Suprême Court of 
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Appeals of Virginia, in considération whereof it was agreed, among 
other things : 

"(2) In the event that the appeal now before the Suprême Court of Ap- 
peals of Virginia shall be declded adversely to sald Smltb, and the conipany 
shall be ealled upon to pay by order of the court, or in the event that the litl- 
gants shall compromise their différences and the company shall in conséquence 
be ealled upon to pay, the aniount of said afflrmed decree or the amount as 
agreed on in said compromise, and shall in fact pay, the said Smith shall, if 
so requegted by said company, contemporaneously wlth such payment by the 
Company, sign an order of substitution, whereby said company shall be sub- 
stituted as purchaser of sald mining property as originally reported by the 
cpmmissioner as havlng been sold to said Smith, so that said company shall. 
in conséquence thereof, be subrogated to whatever rights hâve accrued to said 
Smith as purchaser of the property aforesaid." 

"(5) That as soon as the company has been reimbursed ail moneys that it 
may hâve advanced or paid out in any way whatever for or on behalf of said 
Smith, or for any obligation' it may hâve assumed, direetly or Indirectly, on 
account of said Smith, vi'hether growing out of said purchase at commis- 
sioners' sale or othervvise, including ail interest, expenses, costs, charges, and 
counsel fées, if any, shall, upon the repayment of the same, reconvey back 
to said Smith the said property, by good and sufHcient deed, so as to revest 
in him, the said Smith, ail the right, title, Interest, and estate, originally 
held by him as purchaser of said property at commissioner's sale, and it shall 
f urther deliver over to him any shares ot stock in the Pyrites Mining & 
Chemical Compariy of Virginia that may' bave eonie to it by reason of any 
of the advances heretofore made by it, or that may be hereafter made by it, 
including ail stock now held by it, or that may hereafter corne into its hands 
by reason of any such advance or advances ; the spîrit and intent of this 
agreement being, so far as it relates to the working of the property by the 
company, that it shall work the same and develop it in its own way, unham- 
pered by said Smlfh in any way whatever, and that as soon as it has reim- 
bursed itself for ail moneys it has paid ont or expended on account of its ob- 
ligation on the purchase-money bond of sald Smith to reconvey the proper- 
ty back to him to the same effect as if it had held said property in trust for 
his express benefit. 

"(6) That Jacob S. Rosenthal shall act as attorney for the company in 
carrying out on its behalf ail of the requirements of this contract, on the ex- 
press condition, however, that the charges for his services, whether légal or 
otherwise, shall be borne and paid by the said Smith, and not by the company." 

The plaintifï's bill, after having set forth this contract, charges in 
minute détail that the défendant company, in accordance therewith, did 
take charge of said property, relieved him from ail control thereof, re- 
fused him access to the premises or to inspection of its books of ac- 
count, employed an incompétent manager, who negligently and igno- 
rantly destroyed the internai opérations of the mines by taking out the 
'supporting pillars, expended large sums of money wantonly and un- 
necessarily, ail of which it charged up against him, but of which it re- 
fused him an account, and then deliberately set about to free itself 
from the trust obligation contained in said contract by failing and re- 
fusing to pay the $35,000 decree against plaintiiï when it had to be 
paid, as it had contracted to do ; but, on the contrary, it allowed rule 
for resale of the property to be sued out by the commissioner, and 
tpok advantage of his helpless condition in the premises to coerce him 
into signing a new contract rescinding ail others, releasing ail claims 
against the company, agreeing to convey by deed to it his interests 
therein, w^hich he charges he did, and sufïered decree to be entered sub- 
stituting the, company as purchaser instead of himself, and directing 
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the commissioner to convey to it, instead of tb him, allof which it is 
charged was donc in order to secure said company to fulfill its original 
agreement contained in said contract of March 4, 1902, to pay his pur- 
chase money in case the litigation touching it should end, as it did, 
by requiring its payment. 

The new contract between Smith and the company, the deed of 
Smith and wife to it, the decree of the circuit court of Prince Wil- 
liam county, and the deed of Caton, its commissioner, substituting 
the company to the rights of Smith as purchaser, ail executed and en- 
tered within 10 days of each other, are exhibited with the bill. This 
new coiitract, dated May 15, 1903, while it purports to rescind former 
agreements, to bind Smith to convey ail his interest in the property to 
the company, and to release the company from ail demands of his 
against it, does reserve to him an option to purchase the property on 
or before July 1, 1904, following, for a sum sufficient to repay expendi- 
tures made by the company and interest, and secured to him right to 
examine the accounts, and that any dispute arising in regard thereto 
should be settled by arbitration. The company further agreed during 
the time not to shut down opérations and to allow Smith the privilège 
of exhibiting the property to bona fide prospective, purchasers in com- 
pany with the résident superintendent, not to exceed once each month 
and upon two days' notice to the company at its office in Baltimore. 
Thé bill distinctly charges that Smith did secure a bona fide purchaser 
for the property in his interest within this period, and over and again 
soUght to exercise the privilège of having such purchaser examine the 
property, but was in effect buffeted from pillar to post by the com- 
pany at Baltimore informing him that the property was in condition 
for inspection and then being refused such inspection by the résident 
manager, he declaring it not to be in condition to be inspected, and 
that in this way he lost out in the negotiation. 

For the purposes of passing upon the demurrer, ail the allégations of 
this bill must be taken to be absolutely true. From them it would seem 
clear that when the défendant company executed the contract of March 
4, 1902, it lost its position as surety simply. By this contract clearly 
was established a trust in which it became the trustée. As creditor 
and surety it had clear right to demand the sale of the property or the 
intervention of equity by means of a receivership to manage the same 
so as to pay its debts and liquidate its liability. It did not do this ; but, 
on the contrary, took possession of the property, undertook control of 
its management and further development, agreeing to furnish further 
moneys for the purpose and with the express understanding that such 
control and possession should be confirmed in it by Smith signing a 
subrogation order whereby it should be substituted to his rights to the 
property itself as purchaser, but always with the understanding that 
reconveyance should be made by it when it had worked out its debts, 
advancements, liabilities, and expenses. A trust could not be more 
completely established. This trust relation once established, the rela- 
tion of the parties to each other became entirely changed. 

It is not necessary for us to enter into any extended discussion of 
légal principles governing such relation. They are too well settled to 
be open to question. In assuming the control and management of this 
162 F.— 2 
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propefty under this contract with its debtor, this Company âssumed a 
légal; obligation to carefully and prudently conduct the business with 
the sole view of xnaking it pây out the debts and with no sinister pur- 
pose to destroy it; depreciate its value, or by means of the trust rela- 
tion acquire such control over either the property or the debtor him- 
self as would enable it to purchase or secure the property at less than 
its full valtie. : As such trustée the law required it to rerider also a full, 
true, and.accurate account. No trustée is allowed to purchase the 
trust property at his own sale, or at any judicial sale thereof, against 
the interest and to the oppression of his cestui que trust. "Principles 
are applied almost as stern as those which govern where a sale by a 
cestui que trtiSt to his trustée is drawn in question. To give validity 
to such â sale by a mortgagor, it must be shown that the conduct of 
the mortgagee was in ail things fair and frank, and that he paid for the 
property what it was worth. He must hold out no delusive hopes. He 
must exercise no undue influence. He must take no advantage of the 
fears or poverty of the other party. Any indirection or obliquity of 
conduct is fatal to his title. Every doubt will be resolved against him. 
1 Bigelow on Fraud, 347." Villa v. Rodriguez, 12 Wall. 333, 20 L. 
Ed. 406; Russell v. Southard, 13 How. 139, 13 L. Ed. 927; Morris 
V. Nixon, 1 How. 118, 11 L. Ed. 69. 

Deeds of conveyances absolute on their face under such circumstan- 
ces hâve bycOurts of equity been held mortgages, releases of equities 
of rédemption hâve been set àside, and purchàses under judicial sale 
held to be only in furtherance, and not destruction,, of the original 
trust. "The rule that, When the relation of trustée and cestui que trust 
is once established, no subséquent dealing with the trust property by 
the trustée can relieve it of the trust as betweén him and his cestui que 
trust, is too well established to require argument. Van Gilder v. Hoff- 
man, 33 W. Va. 1; Lawrence v. Du Bois, 16 W. Va. 443. Therefore 
the subséquent sale of the lând for the purchase money due from 
Hull and the: repurchase by Ward at such sale did not divest or affiect 
the équitable title of the plaintiff to one-half of the land." Murry v. 
Sell, 33 W. Va. 475. See, also, Currence v. Ward, 43 W. Va. 367, 27 
S. E. 329, and Uskey v. Snyder, 56 W. Va. 610, 49 S. E. 515. 

Under thèse well-settled rules, the decree of Prince William County 
circuit court, confirming title to the property in the défendant Com- 
pany, could not aflfect the trust or its liâbility as trustée, and in this 
case for the even stronger reason that the very terms of the trust agree- 
ment itself bound Smith to consent and agrée to hâve this donc. 

The other grounds of demurrer hâve been considered, but are deem- 
ed without merit. Viewing this transaction as a trust, the sole parties 
in interest are Smith and the company. By reason of his absolute 
conveyance toit of his title, and the payment by it of the purchase mon- 
ey, no other parties to thè contrOversy are either necessary or proper. 
The controversy is between them alone. 

The decree of the court below must be reversed, and the cause re- 
manded, with direction to overrule the demurrer and require the de- 
fendant to àhswer. 

Reversed. 
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CHANLEE V. SHBRMAN. 

(Circuit Court of Appeals, Second Circuit. May 11, 1908.) 

No. 201. 

1. CouBTS— Fedebal Coubts— Abrest— Seizure Undeb Police Power With- 

ouT Warrant — Power of Court to ProTECT Litigant. 

A fédéral court bas power to proteet a litigant thereia from seizure of 
his person by the autliorities of a state while in attendauce upon tbe trial 
of bis case, wliether upon proceSs or in the exercise of the police power 
of the State without process, where necessnry for the protection of its own 
jurisdiction, and where the threatened act must rest for its justification 
upon a proceeding the validity of which is the very matter It Is called 
upon to détermine. 

2. Same— Protection of Paety tbom Action ob- State Authobities. 

Petitioner was adjudged insane by a justice of tbe Suprême Court of 
New York, and committed to an asylum, from whlch he subsequently es- 
caped and weut to Virginia. On hls application he was adjudged sane 
by a court of that state, and thereafter Instituted an action for conversion 
In a fédéral court in New York against his committee appolnted by a court 
of that state on an adjudication of insanlty against him, and who had 
taken possession of his property In that state. In hls complalnt he al- 
leged that he was a citizen of Virginia, set up the judgment of Its court 
deelaring hlm sane, and alleged that the judgments and orders of the New 
York courts were void for want of jurisdiction. Held that, on the alléga- 
tions of his complalnt, he had the constitutional right to malntain such 
action in the fédéral court, which right that court was bound to proteet; 
that It appearing that his présence in that court was necessary for the 
trial of the issues joined therein, bot that, if found in New York, he was 
subject under its laws to be apprehended and retaken to the asylum with- 
out further court proceedings, the fédéral court had power to grant him 
a writ of protection which should entitle him to eome to that state, to 
remain during the trial, and to départ therefrom lu the eùstody and under 
the protection of the United States marshal and without interférence with 
his Personal liberty by the offlcers or agents of the state. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

W. D. Reed, for plaintiff in error. 

Evarts, Choate & Sherman (J. H. Choate, Jr., and George L,. Kobbe, 
of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This appeal is from the déniai of a péti- 
tion for an auxiliary order, in the nature of a writ of protection, in 
an action at law for conversion. 

The situation as disclosed by the record in the action and by the 
affidavits upon the pétition may be thus briefly stated: 

(1) In 1897 the petitioner — being the plaintifif in said action — was 
adjudged insane by a justice of the Suprême Court of New York, and 
ordered committed to the Bloomingdale Asylum, an institution for the 
custody of the insane, to which he was duly taken and from which he 
escaped in 1900 and went to Virginia. 

(2) In 1899 an order was made by the Suprême Court of New York 
finding that the petitioner was of unsound mind, and appointing a com- 
mittee of his person and property, which office is now held by the de- 
fendant in said action. 
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(3) In 1901 tipon an application made to the county court of Al- 
bemarle county, Va., vvhere the petitioner then resided, alleging that 
he had previously been adjudged insane in New York and praying 
for an examination as to his then condition, said court found that he 
was sane and capable of managing his affairs. 

(4) In 1904 the petitioner brought this action in the Circuit Court 
as a citizen of Virginia, averring that he was sane and had so been 
declared by the Virginia court and that said orders of the Suprême 
Court of New York and of the justice thereof were void for want of 
jurisdiction, and demanding damages from the défendant upon the 
theory that he had converted the property of the petitioner in his hands 
as conimittee. 

(5) The défendant in his answer, not only relied upon said New 
York orders, but went further, and alleged that the plaintiff — the peti- 
tioner — was and had been in fact insane, and that the judgment of the 
Virginia Court was collusiye and void. 

(6) The time for the trial of said action approaching, the plaintiff 
filed the présent pétition, stating that his présence as a witness at the 
trial was imperatively required, but that, in case he returned to New 
York, he was threatened with'reincarceration in the asylum. notwith- 
standing the Virginia decree. He, therefore, prayed for an order pro- 
tecting him while coming into the state of New York, attending- the 
trial and returning. 

It is apparent from the record that, upon the issues as tjiey stand, 
the attendance of the petitioner at the trial is necessary. His case can- 
not be presented without him. ; And it is also most probable that, if 
the petitioner retùrn to New York without protection, he will be ap- 
prehended and retaken to the asylum as an escaped patient. Without 
relief he is in this predicament. He must abandon his action for the 
recovery of a quarter of a million dollars in order to retain his f ree- 
dom, or must' abandon his liberty in ordër to try his case. 

The Constitution of the United States vests in its jUdicial department 
jurisdiction over controversies between citizens of différent states. 
The petitioner, as a citizen of the state of Virginia, in bringing his suit 
in the Circuit Court of the United States, was availing himself of a 
right founded upon this epnstitutional provision. And he came into 
that court with a decree of the court of the state of which he was a citi- 
zen declaring his sanity. Wè tahïiôt disregard that decree. In consid- 
ering it we do not ignore the 'orders of the courts of New York. In- 
sanity is not necessarily permanent. For the purposes of this pétition 
— laying asidc jufisdictional questioils — ^we may properly corisider that 
the petitioner WaS^ insane' when so deClarêd in New York,- but that he 
had recovered Ws sanity wHeh hé was declared sane in Virginia. 

, The question, then, is whether a Circuit Court of the United States 
has power to tsrbtèct a person In the situation 'of the petitioner while 
attending the' triàlof his cause thérein. ^'ItiS objected atthe outsetthat 
the Circuit Court has no power to grant a protective order because it 
would hâve the effect of restrairiing proCeedings in a state court. Sec- 
tion 780 6f the Révised Statutes prohibits the granting of Writs of 
injunctioîl to stây 'proceedings in any court of a state except when 
authorized in bankruptcy proceedings. But, assuming that the order 
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at présent prayed for would hâve injunctive effect, our attention has 
been directed to no proceedings pending in a state court which it would 
stay. It appears that 10 years ago a judge of a state court signed an 
order committing the petitioner to an asylum, and that the order was 
complied with. It does not appear that those proceedings are still 
pending, or that resort to them would be necessary to recommit the 
petitioner to the asylum. The statutes of New York apparently pro- 
vide that patients escaping from insane hospitals may be retaken by 
peace officers and by designated hospital attendants. No proceedings 
in court seem necessary or to be provided for. The only other pro- 
ceedings in New York — those in which a committee was appointed— 
if still regarded as pending would not be stayed by a protective order 
because it was not the object of those proceedings to commit the peti- 
tioner to an asylum. He was already in one when they were instituted. 

The next objection is that the petitioner ought to apply to the courts 
of the state of New York for the rescission of the orders committing 
him to the asylum and appointing a committee of his person and prop- 
erty. We hâve not the slightest doubt that full justice would be donc 
the petitioner should he submit himself to the jurisdiction of the state 
courts. But to assume that he was under any obligation to resort to 
them is to beg the whole question at issue. To say that the orders in 
question were valid and must stand until set aside by the tribunals 
which granted them is to assert that the petitioner has no cause of 
action in the Circuit Court. But he states a cause of action. He as- 
serts that the orders were wholly void for want of jurisdiction. And, 
if they were void, they were of no effect, and the petitioner had a right 
to assert their invalidity in any court. 

We now come to thé broad question of the power of the Circuit 
Court to grant a protective writ. Such writs hâve been issued since 
early times to protect witnesses and parties coming from one state 
into another to attend a trial from arrest and détention upon civil pro- 
cess. It is true that, if the petitioner were retaken as an escaped insane 
patient, it would not be upon civil process, nor would it be upon crimi- 
nal process. But whatéver the form of the procéss^ — if any at ail were 
necessary — the power exercised to rëtake him woiild be that of the 
police. With the exercise of the police power of a state a court of 
the United States should not lightly interfère. But we hâve no doubt 
of its right to interfère when necessary for the efficient exercise of 
its own jurisdiction and where thé threatened act under the police 
power must rest for its justification upon the validity of the very mat- 
ter which the court is called upon to détermine. The petitioner was 
given the right under the laws of'the United States to try his case in 
the courts of the United States. He is not permitted to exercise that 
full right and the court in effect is not permitted to exercise its full 
jurisdiction, if, while attending the trial and perhaps before he can be 
heard, he may be seized and taken to an asylum — and so seized for the 
reason that he had been previously committed under an order which 
the petitioner in the very case was asserting to be wholly void. Un- 
der such extraordinary conditions, we think the Circuit Court had 
power to grant the protective writ. 
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Having determined the question of power, we corne to the propriety 
of exercising it. Notwithstanding the fact that the petitioner is at 
liberty in other states, it is suggested that it would be unsafe for him 
to be brought to New York. If any danger were to be apprehended, 
it would furnish a good reason for refusing the writ. There is, how- 
ever, nothing in the record to indicate the probability of any such dan- 
ger, and the petitioner's prayer for relief is based upon the express 
condition that he remain in the custodyof United States marshals 
during his entire sojourn in the state. 

For thèse reasons, we thihk a writ of protection should issue if the 
pleadings in the case remain as they are. The défendant joins issue 
upon the fact of sanity after the New York orders were made, and 
aiso sets up that the Virginia decree was obtained by collusion and is 
void. With respect to thèse questions the présence of the petitioner up- 
on the trial would be imperatively required. If, however, the défendant 
as a committee appoiïited bythe Suprême Court of New York, stood 
squarely upon the decrees of that court as justifying his acts, and as' 
serted that such decrees, while unreversed, constituted a complète dé- 
fense regardless of the fact whether the petitioner had since recovered 
his sanity, the question upon the trial in the Circuit Court would simply 
relate to the validity of ,those decrees. That question would be princi- 
pally a question of law. PraCtically the only facts involved would be as 
to the notice given the petitioner — if notice be necessary — and perhaps 
as to his résidence. With respect to thèse questions the proof would 
necessarily be within narrow limits and the petitioner's testimony if 
required niight be taken by déposition. Upon such issues we think the 
Personal présence of the petitioner not so necessary that he should be 
granted the extraordinary relief prayed fpr hère. 

The order of the Circuit Court is reversed, with costs to the peti- 
tioner, and the matter is remanded to that court with instructions, in 
case the issues remain as at présent, to issue a writ of protection to 
the petitioner prohibiting any person from apprehending or taking 
him fçr the purpose of returning him or committing him to an insane 
asylum while atf;ending the trial pf his said action and for such rea- 
sonable time before and after the trial as said court may détermine 
is necessary for him to corne into the state and return, provided that 
he shall submit himself during such time to the custody of one or more 
United States marshals, shall obey their directions, and shall pay the 
expense of their employment But that in case ail the issues in said 
action, except with respect to the validity and efïect of the said orders 
of the Suprême Court of New York and of the justice thereof, be 
elîminated within 60 days, thep that said writ of protection do not 
;ss,ue. 
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MA SON V. UNITED STATES. 

(Circuit Court of Appeals, Pourth Circuit. May 5, 1908.) 

No. 749. 

Tnternal Revenue— Offenses by Officebs— Négligence in Performance of 
DUTIES — Criminal Intenï. 

On the trial of a goveniment storekeeper and gauger at a distillery, 
chargea under Rev. St. § 31G9 (U. S. Comp. St. 1901, p. 2059), with liaviug 
negligently and deslgnedly permitted a violation o£ the law by another 
pçrson by leaving the door of a clstern room unlocked, in conséquence of 
whlch dlstilled spirits were unlawfuUy removed therefrom, proof that the 
room was negligently left open or unlocked Is sufficieut to warrant a con- 
viction, and it is not essential that it should hâve been vrlth Intent that 
the spirits should be removed. 

[Ed. Note. — I^r cases in point, see Cent. Dig. vol. 29, Internai Revenue, 
t 100.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia. 

George A. Hanson, for plaintiff in error. 

L. L. Lewis, U. S. Atty. (Robert H. Talley, Asst. U. S. Atty., on 
the brief), for the United States. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and PUR- 
NELL, District Judges. 

PRITCHARD, Circuit Judge. This is a writ of error to a judg- 
ment of the Circuit Court for the Eastern District of Virginia where- 
by the plaintifï in error was sentenced to six months' imprisonment 
and to pay a fine of $1,000 upon an indictment charging him with vio- 
lations of' section 3169 .of the Revised Statutes (U. S. Comp. St. 1901, 
p. 2059). The plaintifï in error was, at the time stated in the indict- 
ment, a storekeeper and gauger employed at and in charge of a cer- 
tain distillery near Belfield, known as "Distillery No. 11." 

The indictment contains five counts. There was a verdict of guilty, 
which the court refused to disturb, and upon which the judgment 
complained of was pronounced. The évidence shows that the plaintift' 
in error unlocked the door of a cistern room, and in conséquence 
thereof distilled spirits were unlawfully removed from the cistern 
room, and the first and fifth counts charge that he thereby negligently 
and designedly permitted a violation of law, etc. 

It is contended by counsel for plaintiff in error that the court erred 
in refusing to grant the following instruction : 

"Bel'ore the jury can convlct the défendant upon the flrst and fifth counts 
of the indictment, they must find from the évidence, not oniy that 20 gallons 
of dlstilled spirits, or some part thereof, upon which the tax had not l>eeu 
paid, were actually removed from the gi-ain distillery No. 11 to some other 
place than the distillery warehouse provided by law, as charged in the in- 
dictment, but they must aiso And that the défendant had knowledge that said 
distilled spirits were to be so removed from said grain distillery to such othar 
said place, and intended' that the distilled spirits so removed should be so 
removed, or that the défendant, having knowledge that said distilled spirits 
were to be or were being so removed, failed to preveut such removal by pro- 
hiblting the same." 
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This instruction was predicated upon the theory that the élément of 
intent was an essential ingrédient 6i the offense charged in that indict- 
ment. Thç^ectiqnunder whiçh. the plaintifif in er:ror was indicted, 
among other thihgs, enacts that : 

"Everj' offlcer or agent appointeii-'and acting under authority of any revenue 
law of the United States * * * who negligeutly or designedly periuitH 
any violation of the law by any other persou * * * shall be dlsiuissed 
iTom office and shall be held guilty of a misdemeanor," etc. 

This provision is contained in the seventh clause of the section. It 
is provided in the third clause that any officer who "willfully neglects 
to perform any of the duties enjoined upon him by law," etc. In the 
fourth clause it is provided that any such officer "who conspires or col- 
ludes with any otlier person to defraud the United States," etc., and 
the fifth clause provides that any such officer "who makes opportunity 
for any person to defraud the' United States," etc., and in the sixth 
clause it is provided that any such officer "who does or admits to do 
.any act with intent to tenable any other person to defraud the United 
States," etc. The provisions of the third, fourth, fifth, and sixth 
clauses are such that, in order.to .constitute the offenses therein nam- 
,ed, an unlawful intçnt is niadè an esseiîtial ingrçdient of the offenses 
charged in the indictment. However, in the seventh clause, the words, 
"every officer * * * who negligently or designedly permits any 
violation of the law by a'rty other person * * * shall be held to 
be guilty of a misdemeanor," are employed for the purpose of de- 
scribing the character of the offense for which the défendant was in- 
dicted. This clause was evidently enacted for the purpose of stimulat- 
ing the officiai to the exercise' of a high degree of diligence in the per- 
formance of his duty. 

There being so many means by which the government can be de- 
frauded of its revenue by evading the payment of taxes on distilled 
spirits, it is but natural that Congress should legislate so as to care- 
fully guard ail the avenues thfough which the schemes of the unscrup- 
ulous dealer can be successfuUy put into opération. Hence this provi- 
sion, which makes the négligence of the officiai the es'sential ingrédient 
of the offense charged. Therefore, on the trial of one charged vi'ith 
negligently and designedly permitting a violation of the law by an- 
other, if it should appear that the accused carelessly and negligently 
left the cistern room unlocked, so as to afford another an opportunity 
during his absence to use the keys for the purpose of unlocking the cis- 
tern rooni or the warehouse, as the case might be, for the purpose 
of unlawfully removing or abstracting spirits therefrom upon which 
the taxes had not been paid, then the offense would be complète, and 
it would not be necessary ta show that he negligently left the cistern 
room unlocked with intent that an opportunity should thus be afford- 
ed another to commit the offense charged in the indictment. A store- 
keeper and gauger, by virtue of his office, is enjoined with the duty 
of keeping ail locks securely fastened and retaining in his possession 
at ail times the keys to the sa,me. Where a duty is thus enjoined upon 
an officiai, the nonperformance of the same being proven or admitted, 
the élément of intent is not an essential ingrédient of the offense 
charged. 
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Counsel for the plaintiff in efror relies upon Gregory v. Marks; 10 
Fed. Cases, 1194, Abrahams v. State, 4 lowa, 541, Bail v. Campbell, 
Idaho, 754, 59 Pac. 559, and State v. Pierce (Me.) 15 Atl. 68. We 
hâve carefully considered thèse cases, and are of opinion that they 
do not apply to the questions presented in this case. 

For the reasons hereinbefore stated, the judgment of the Circuit 
Court is affirmed. 

Affirmed. 



NORTH COAST LIGHTBRAGE CO. v. GREENWOOD. 

(Circuit Court of Appeals, NInth Circuit. May 4, 1908.) 

No. 1,482. 

Shipping— Carbiage of Passengers— Liabilitt foe Injury— Defective Ves- 

SEL. 

Défendant corporation advertised to carry passengers from Nome, 
Alaslîa, to points down tlie coast in tlie early spring, and undertook to 
transport ttiem in a gasoline launch. Tlie boat was not heated, was in- 
sufflciently supplled with provisions, and the feed pipes were in such 
leaky condition that the englne froze up and the boat drifted out to sea 
and was caught in the ice, resultlng in serions sufferlng and injury to 
the passengers during four or flve days before they were landed. Held, 
that défendant was llable to them for such injuries as a common carrier. 

[Ed. Note.- — For cases in point, see Cent. Dig. vol. 44, Shipping, § 544. 

Carriers by water, see note to Wade v. Lutcher & Moore Cypress Lum- 
ber Ce, 20 0. C. A. 535.] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

John P. Hartman, A. J. Bruner, Elwood Bruner, and J. Allison 
Bruner, for plaintiff in error. 

Campbell, Metson, Drew, Oatman & MacKenzie, for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was an action for damages for personal 
injuries alleged to hâve been received by the défendant in error, who 
was the plaintiff in the court below, while a passenger on board a 
gasoline launch alleged to hâve been at the time owned and operated 
by the plaintiff in error between Nome and Bluff, in the district of 
Alaska. The trial resulted in a verdict and judgment for the plaintiff. 
For the plaintiff in error, who was the défendant below, exception 
was taken to the refusai of the trial court to direct a verdict for the 
défendant, and to its refusai to give certain requested instructions to 
the jury. 

In support of the first exception mentioned, it is contended that the 
plaintiff failed to show that the défendant was operating the boat at 
the time in question, failed to show what it was a common carrier, and 
failed to show that its alleged négligence was the proximate cause of 
the plaintiff 's' injury. An examination of the record clearly shows 
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that counsel for the plaintiff in errôr ïs wirong în ^each particular. In 
the first placé, the testimony of George T: Williams, who was prési- 
dent and inanager of the défendant company, plainly shows that the 
Company was a common carrier engaged in the transportation business 
in the waters of Alaska, and was the owner of the launch in question, 
which was called the North Coast. It appears from the record that 
the launch had been dismantled for the winter season, and shortly 
before the spring season opened, and while the trails were soft and 
there was little or no travel up or down the coast, an arrangement was 
made by and between Williams, E. T. Mcintyre, and one Capt. Storey, 
by which Mcintyrë, who wâS an engirieer, was to fîx the engine in 
the boat, Storey, who appears to hâve been familiar with the handling 
of small boats, was to répair the hull, and the vessel then put in opéra- 
tion between Nome, Solomon, and Blufï upon thèse tenus: Mcintyre 
and Storey each to hâve one-third of the net profits of the respective 
trips as coiripensâtion for théir services, arid the retnaining third to go 
to the plaiatiff in error. In this connection Mcintyre testified : 

."Williams thoughtwe were gettlng too mueh, and wanted to eut us down, 
so Oaat the NortJî;, Coast Cojnpany \youi4 get half, as they were the owners 
Qf;the boat. I told liMp I woulda't do it. Wp were doing ail the wot-k, and 
tatlng chances; oh our liyes and i^verything, and ^the least compen,satlon we 
sdiould hâve should be a thlrd apfece-" i 

Mcintyre further testified : 

"I was to get one-third of thé net profits of the trip, or as many trips as 
weîîwere to make. There Was no stipulated tlme. We were to take her as 
quiek as I got her repaired, and go on to Solomon and Bluff. Time of using 
lier was until the opening of navigation. George Williams, one of the agents 
Of the. Nortli Coast, ,inspected her. He canie ont and told me he wanted to 
make a trial trip with her. We ran around the bay probably three hours. 
He ran her himself . He is an ehgineer. In the conversation with référence 
tQ.the tug North Coast upon this trial trip.jl told Williams I saw the feed 
pipes were leaking. I told him they were pretty bad. The soft solder^ Tlie 
feed pipes were leaking that feed the oil to the en'glrie. l' told him that the 
feed pipes wero leaking, and I flxed them up with soft solder. I told him they 
they were pretty bad, and he said, 'Yes, they are pretty bad,' and he said 
when we came baek from the trip that we would put hard solder on them 
and that wouia likely stand, ■ The joints were leaking, and I put soap and 
stuff on them out there, and stopped them there a whlle. The condition of 
the boat otherwise appeared to be pretty good, but she was leaking pretty 
BEfdly," making wa ter pretty fast ■■WllUanis Sàid it was to be expected. She 
hàd just been launched a short tim'e before that. Shortly af ter that we started 
on the trip." ; 

The évidence shows that Williams àdvertised for passengers and 
frejgtit, and had a banner printed findxarried through the streets bear- 
ing'tlie words : 

."TJ^e fast launch North Coast, sali», to-day for Solomon and BluflC. Tickets 
at thé North Coast Llghterage Companyi" \ , 

Two passengers bought tickets from that company — one the plaintifï 
iii the présent case, and the" other, Sullivan, plaintiff in the companion 
case next to be disposed of. The supply of provisions, according to 
the testimony, put upon the boat for the two passengers and Mc- 
intyre and Storey, consisted of "a box of hard tack and two two- 
pound cans of méat and five gallons of wàter." It is true that it 
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appears that there were put on board some other provisions, but they 
were freight consigned to other parties. Just before the boat started 
it appears tliat a north wind sprung up. The condition of the boat 
in which thèse passengers were sent to sea may be seen from the testi- 
mony already quoted and from this further testimony of the witness 
Mcintyre : 

"After we got started, she stopped awhlle. The feed pipes froze up; the 
water pipes, at least. The feed pipes leaked badly that we had the soft 
solder on, and we stopped. The water pipes then froze. We thawed them 
eut, and got started again, and stopped again. I don't know exactly how 
many times we did start. The ultimate resuit was that they froze up so 
badly that we couldn't do anything with them, and the water pump broke, 
and we couldn't do anything more. It might hâve been due to the feed pipes. 
That is what stopped her In the flrst place. She didn't get proper feed to 
the cylinder. Then it was impossible to do anything more with her after the 
water service was gone. The water circulâtes in a jaeket, and keeps the 
pistons and cylinder cool, and when you don't get the water service your cyl- 
Inders and pistons expand, and you don't get an explosion, and she wouldn't 
go. * * * rpjjjj combinations of the boat were a sliding cover and a pièce 
of tarpaulin hanglng down in front. I am net sure whether the sliding cover 
was stationary or sliding; just a cover over the top of the englne. I think 
it was made of eanvas, with a flap In front of it. We didn't hâve any ar- 
rangement for heating the boat. There was two gas6line torches there to 
beat the bulbs with ; to beat the engine with eoal oll or gasoline. There was 
some freight — some cream, and some cases of potatoes. 'They froze up. That 
was ail we found in the llne of food (In addition to the hard tack and two 
two-pound eans of méat already referred to). The potatoes and cream and 
fruit, that was — fruit — consigned to some one down the coast. When the 
boat became unmanageable, we went to sea and was cavight in the ice." 

The resuit was that it was four or five days before the passengers 
were landed, resulting in serions suflfering and injury to them both. 
That the plaintifï in error was properly held Hable in the court below 
for that injury we do not think admits of question. The instructions 
of the court presented the case to the jury fairly, and covered every 
légal phase of it, which was ail it was required to do. 

The judgment is affirmed. 
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NORTH COAST LIGHTERAGE CO. V. SULLIVAN:, 

(Circuit Court of Appeals, Nlnth Circuit. May 4, 1908.) 

Ko. 1,481. 



In Error to the District Court of the United States for the Seconcî 
Division of the District of Alaska. 

John P. Hartman, A. J. Bruner, Elwood Bruner, and J. Allison 
Bruner, for plaintiff in error. 

Campbell, Metson, Drew, Oatman & MacKenzie, for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges 

PER CURIAM. This case is of the same nature as that of NortH 
Coast Lighterage Co. v. Greenwood (just decided) 163 Fed. S5, and 
the facts and points in each are substantially the same. 

For the reasons given in the opinion in the Greenwood Case^ the 
judgment in the présent case is affirmed. 



BULLOCK ELECTRIC MEG. CO. y. GENERAL ELECTRIC CO. 

(Circuit Court of Appeals, Thlrd Circuit, May 5. 1908.) 

No. 13. 

Patents— Invention— Armatures. 

The Morrow patent, No. 504,401, for an armature for dynamo electrle 
machines, claim 2, whlch eovers an armature core comprislng layers of 
segmentai lamlnœ dovetalled to an internai supporting shell, in whlch 
the segments in consécutive layers break joints. In vlew of the prier art, 
whlch discloses segmentai lamlnse vphich break joints, and also In the 
Parshall patent. No. 493,337, the same dovetail connection, except that 
the laminée are annular and not segmentai, Is merely an aggregatlon of old 
éléments, whlch do not coact nor perform any new function, and is 
void for lack of patentable invention. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion of the court below, see 155 Fed. 740. 

Thomas Francis Sheridan and C. V. Edwards, for appellant 

W. K. Richardson, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from so much of an in- 
terlocutory decree entered by the Circuit Court of the United States 
for the District of New Jersey as adjudges claim 2 of the letters pat- 
ent No. 504,401, issued September 5, 1893, to the complainant, as as- 
signée of John T. Morrow, to be valid and infringed by apparatus 
made by the défendant. 

The hearing in the Circuit Court involved the considération of two 
patents, one of which was the above Morrow patent, and the other was 
patent No. 659,910, of May 13, 1896, to Reist. The Circuit Court or- 
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dered that the bill be dismissed, as to the patent to Reist, and from that 
portion of the decree no appeal has been taken. The défendant has 
appealed from so much of the decree as relates to the Morrow patent, 
and this appeal, therefore, involves the considération of that patent. 

The défenses set up in the court below by the défendant, were the 
usual ones, of invalidity of the patent in suit, by reason of anticipa- 
tion and want of patentable invention, and noninfringement. The as- 
sigments of error to the findings of the court in respect to the Mor- 
row patent, involve the issues raised by thèse défenses. 

As stated in appellant's brief, the patent in suit, although entitled 
"armature for dynamo electric machines," in reàlity concerns only a 
mechanical détail, and does net retate to the electrical or magnetic part 
of the machine, nor does it aiïect in any way the electrical or magnetic 
opération of the machine. 

Armatures of dynamo machines are built up of thin annular plates 
of iron, of the same dimensions, supported side by side by a solid or 
spider-like construction, occupying the inner space of the rings and 
revolving on an axis passing through the centers of said rings. Thèse 
ring-shaped laminœ in small machines are continuons. In building 
larger machines, it is more convenient to make the rings in segments, 
and the joints between the segments of the adjacent rings are stagger- 
ed so as to overlap, thus securing greater mechanical strength and 
solidarity to the aggregate structure. Perhaps a better mental picture 
of the structure of such armatures may be conveyed at the outset to 
one unfamiliar with the art, by likening them to the ordinary thin iron 
vifashers strung upon a supporting rod or cylinder to any required 
depth — such washers as are in common use to tighten vi^heels upon 
axles, etc. 

In the spécifications of his patent, Morrow thus describes his claim- 
ed improvement in the structure of armatures, in connection with the 
drawings which we hère insert : 

"My Invention relates to the construction of armatures its object being to 
provide efficient and economical means for building up a laminated core and 
securing it to its support or carrier. In carrying ont my invention I provide 
an internai cylindrical supporting shell, preferably carried by the usual arma- 
ture spiders keyed to a shaft, and on the outer surface of said supporting shell 
longitudinal grooves are eut, into which corresponding projections on the in- 
ner surface of an annular armature core are adapted to fit, preferably making 
a dovetail or undercut joint. The core itself is composed of segmentai laminse 
of such proportions that a predetermined number of them make one layer of 
the core ; and in adjacent layers the segments are so arranged as to break 
joints. The said segments are provided at their inner edges with projections 
adapted to fit the grooves on the supporting shell, and registering with eaeh 
other when the core is assembled. In the aecompanying drawings, Fig. 1 is 
an end élévation of an armature constructed in accordance with my Inven- 
tion, aUd Figs. 2, 3 and 4 are modifications in the shape of the grooves and 
projections whereby the parts are unlted. Referring to Fig. 1, the cylindrical 
supporting shell A is carried on spiders Ai keyed to a shaft A2 in the ordi- 
nary manner. At regular Intervais along the outer surface of said supporting 
shell A are longitudinal undercut grooves u, Into which fit the dovetail pro- 
jections 6, on the laminœ B. In making up an armature, the spiders and 
supporting shell are flrst assembled, and the laminai of sheet Iron punched ont 
in the shape indleated in Fig. 1 are slipped over the surface of the said shell 
with the projections a in the grooves B. After one layer is in place, another, 
breaking joints with the flrst, is put on, and so on, untU the armature is com- 
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pleted. The dotted Unes în Fig. 1 indieate the edges of the lamiuse ia succes- 
sive layers, showlng the manner of breaklng joints." 




r"n3-'4-_ 



There are three daims, the first and third of which set forth the al- 
leged invention as described in the spécifications, but the second, to 
which the charge of infringement and the controversy as to validity 
hâve been corifined in the argument, daims broadly an armature core 
of segmentai lamiriae in consécutive layers, dovétailed in any manner to 
an internai supporting shell. The daims read as follows: 

"1. An armature ftir dynamo electrlc machines, comprialng a cylindrlcal 
supporting shell havlng longitudinal undercut grooves in its outer surface, 
and an annular core made lip of segmentai laminœ fltting thereon and pro- 
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vided wlth internai dovetail projections intégral ttierewlth and engagea by 
sald undercut grooves, as described. 

"2. An armature core eomprislng layers of segmentai laminse dovetalled to 
an internai supporting shell, in which the segments in consécutive layers break 
joints, substantially as described. 

"3. An armature comprising an internai cylindrical support, undercut grooves 
on the surface thereof, and a core fltting and surrounding said support, and 
built up of lamina; punched with internai registerlng projections engagea 
and gripped by said grooves, but uot fitted exactly tbereto, as described." 

Only a brief considération of some of the prior patents displayed in 
the record, is necessary to show that if the invention claimed in the 
patent in suit is to be supported, it must be coniined within the nar- 
row limits assigned to it by claims 1 and 3, as an improvement inan 
already yvell developed art. We think, however, that the histpry of 
the prior art does more than this, and seriously cha}lenges patentable 
noveity of the invention as claimed. 

As said by the learned judge of the court below, Morrow was not 
the first to use segmentai laminïê iH' t)uilding up armature cores. In 
proof of this, he cites the British pàtëtît of July 6th, issued to Gibbs & 
Fesquet, the Geisenhonef patent of Novembér J3, ] 889, the British 
patent, of October IS, 1890, to Hopkinson, the British patent of Febru- 
ary 7, 1891, to Kapp, the Lundell patent, of October 30, 1891, and 
the Smith patent, of Fçbruary 21, 1893. It is riot necessary to discuss 
thèse patents at length, as it is admitted that they ail describe seg- 
mentai laminse, so assembled as to break joints. In none of them, 
however, are there any dovetailed connections between the spider and 
the armature. In most of them, the sëgrnental laminœ, as stated by the 
court below, are fastened to the frame of the armature by bolts run- 
ning transversely through the lafflîttîe and parallel with the shaft or 
spider of the armature. 

In the United States Crompton patent, of 1888, there is specified an 
armature consisting of an iron ring core, formed preferably of a large 
number of separate rings or washers, stamped out of soft annealed 
sheet iron. Thèse 'washers are mounted on longitudinal spokes, or 
radial bars, from the central hub. In carrying this out, the patentée 
says: 

"I stamp or otherwise eut out dovetailed shaped notches in the inner edge 
of each of the washers. Thèse notelKs ail being eut by the same stamping 
I)ress, must be exactly, alike. The radial bars bave correspoiiding dovetailed 
projections eut at their «outward ends or edges (as the case niay be)." 

The structure is then- further described in the spécifications, so as 
to show that thèse dovetailed ends of the spider arms, supporting the 
core by engaging with corresponding dovetailed grooves in the inner 
circumference of the core, serve not only to support the core, but hold 
it firmly in place, thus doing away with the necessity for bolts running 
transversely through the plates of the core and the current wasting 
passages thereby created. The testimony, however, shows that this 
objection, arising from wasted electrical energy, has been largely ob- 
viated or madë negligible by the placing of the bolts near the inner 
edge of the annular core, and out of the direct path of the electrical 
çurrents, The device of the Kapp patent, above cited, exhibits a nota- 
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ble instailce ôf an înriocuous boit fastening. This patent shows rings 
of segmentai laminae, precisely like those of the patent in suit, the 
several layers of which break joints. On the inner side of thèse 
laminae are projecting lugs, through which the bolts pass, quite as 
much outside the body of the core as the dovetailed. projections of 
the patent in suit, and as little liable to présent a convenient path for 
the electrical current. As said by counsel for the appellant: 

"The différence between the Kapp construction and the Morrow construc- 
tion, in short, is, that Morrow threads the dovetailed projections of bis plates 
into the grooyes on the splder, whereas Kapp threads his segmentai plates 
upon bolts carrled by the spider." 

In both constructions, thé individual laminœ are held, in thie one case 
by the dovetailed projection, and in thé other case by the bolts. We 
append illustrative drawings of this boit construction, from the British 
patents to Gibbs & Fesquet and tp Kapp : 

Fiff. 8. 




But we conie a step nearer to the device of the patent in suit, if it 
be net altogether anticipated in the prior patent to Parshall, of March 
14, 1893. It is best introduced by quoting from the spécifications of 
the patent in suit, where the patentée says : 

"I am aware of patent No. 403,337, granted to Horace F. Parshall, March 
14, 1893, and therefore do not claim broadly an annular core supported by 
and dovetailed to an internai cylindrical support, but confine myself to a core 
luade up of segmentai laminse punched wlth internai dovetail projections. It 
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is obviously of material advaiitage to make tbe laminDS segmentai rather thau 
annulai', slnce the material from which they are puuched can in this way be 
eut much less to waste while by so assembling consécutive layers as to break 
joints, as above set forth, a practically solid structure is obtalned. A fur- 
ther improvement consists in the modifications in tbe sbape of the dovetail 
connections, as described, which render the parts mucb more readily as- 
sembled. By making the core with internai dovetail projections intégral 
therewlth, a greater depth of free iron for the transverse of magnetism la 
obtained." 



Turning to the Parshall patent, we find disclosed in the spécifica- 
tions and drawings an armature spider and a cylindrical supporting 
shell, substantially the same as that of the Morrow patent; aiso an 
armature core made up of thin plates or laminse. The only différences 
between the two structures are, that Parshall's laminœ are annular, 
whereas Morrow's rings are divided into segments, but the continuons 
annular plate of Parshall, and the segmentai annular plate of Mor- 
row are alike fastened to the internai cylindrical supporting shell by 
dovetailed connections. Figures 1 and 3 of the Parshall patent are 
hère inserted : 

Fie. 1. 
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Pausing hère, it seems obvious that, when once a dovetailed connec- 
tion between the laminae and the internai shell is suggested, the par- 
ticular form of the dovetail is immaterial, so far as invention goes. 
No method of union between contacting parts of a structure is more 
common or more efficient under certain circumstances, than à dovetail. 
It is one of the oldest of mechanical devices, which, though it may be 
practiced in various forms, is governed by the same mechanical prin- 
ciple. If a dovetailed connection between the parts of a structure is 
once suggested, the method or précise form of applying the dovetail 
principle is a matter thatwould occur to any ski lied mechanic, and be 
varied according to the rçquirements of convenience or economy. It 
is hère not at ail irrelevant to note that the Dodge patent for a band saw 
pulley, set put in the record, discloses, as applied to a puUey, an al- 
most identical construction with that bî the Morrow patent. 

It is true, that the device belongs tp another art. But the patent 
is interestiiig, as exhibiting the application of the dovetail method of 
connection, - under conditions that are mechanically similar to those of 
the device of the patent in suit. The pulley in this patent consists of 
a central spider or shell, around whiçh is placed an annular core, com- 
posed of wooden segmentai laminœ, laid side by side, the required 
thickness, and glued together, the segments in the successive layers 
breaking joints. The inner surfaces of the segmentai laminae are 
dovetailed to the internai supporting shell. The particular method of 
dovetailing is not that described in the patent in suit, as the dovetailed 
projections are upon the internai supporting shell, and engage with the 
corresponding dovetailed grooves in the inner surface of the laminœ. 
In this respect, the form or method of the dovetail is that of the de- 
fendant's armature, as hereinafter described. If we concède that, be- 
ing of a dififerent art, this is not strictly an anticipation, it neverthe- 
less serves to illustrate the want of novelty in the application of the 
dovetail principle, to a situation almost precisely similar in the patent 
in suit. 

Having seen just how thé dovetail principle, so well known in the 
mechanical arts, was worked out in the patent in suit, let us turn to 
see how it was worked out or applied in the prior Parshall patent. A" 
dovetailed key or rib is fixed firmly in the supporting shell, by being 
inserted in a dovetailed aperture therein. (See Kig. 1 of the Parshall 
patent.) The other side of the key or rib is correspondingly dovetail- 
ed, and projects out of the aperture and above the surface of the sup- 
porting shell. The spider and its shell are stood on end, and the 
annular laminae, in the inner edge of which are stamped dovetailed 
apertures, to register and engage with the projecting dovetails of the 
keys, or ribs, as just described, are slipped on said keys, together with 
their insulation, until a suflficient number has been piled up to meet the 
requirements of the particular armature. It appears, therefore, that 
the assembly of the annular laminae is made in precisely the same man- 
ner as that of the segmentai laminae of the patent in suit. It goes 
without saying, that the essential construction of the armature is the 
same, whether the annular laminae of the Parshall patent be retained 
or eut into two or more segments. In both cases, they are threaded in 
precisely the same manner on the supporting shell and dovetailed ribs. 
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In Fig. 3 of the Parshall patent, is illustrated à modified form of 
dovetailed joint. This dovetailed projection, C, on the spider, b, is 
solid and intégral with the supporting shell, and projects into and 
registers with the dovetailed groove on the interior side of the arma- 
ture core. Claim 2 of the Parshall patent covers a dovetailed projec- 
tion, intégral with either the core or the shell, thus completely meeting 
the spécial requirements of the patent in suit in that respect. The pat- 
ent in suit requires, as we hâve seen, that the dovetailed projections 
shall be on the interior of the annular laminse, and so stamped as to 
engage and register with corresponding dovetailed apertures in the 
supporting shell. When once a dovetailed connection has been sug- 
gested or resorted to, it would seem immaterial whether the reciprocai 
dovetailed projections and apertures be on one or the other of the 
parts to be united. Indeed, as was pointed out by complainant's ex- 
pert, the dovetailed projections and apertures may be so arranged that 
they alternate with each other, two dovetailed projections enclosing a 
dovetailed aperture, so made that the appearance of projections and 
apertures in the opposing sides are precisely alike. 

It has been also insisted by complainant's counsel, in their brief, 
and by complainant's expert witness, that the defendant's device, 
though the dovetailed projection was from the supporting spider, and 
not from the interior circumference of the laminse, still unlawfully ap- 
propriâtes that part of the claimed invention. The learned judge of 
the court below also adopts this view, for he says : 

"Nor do I think there is any material difEerence between the two con- 
structions, in that, in the Morrow construction, the projections are on the 
laminae, whlle in tlie defendant's construction, the grooves are on the laminoe." 

We are also of this opinion, and therefore must conclude that the 
dovetailed connection between the spider and the laminas, described in 
the patent in suit, does not materially differ in mechanical efifect from 
the dovetailed connection between the same parts described in the 
Parshall patent. It is the dovetail principle that is resorted to in both, 
for the purpose of holding together the armature core and the interior 
shell. 

The device of the patent in suit is plainly an aggregation of old 
éléments, and does not présent the essential features of a patentable 
combination. No new function is achieved by the old éléments, either 
singly or in combination, and no co-action of thèse éléments is shown, 
whereby a new and désirable resuit has been obtained. The device is 
undoubtedly an improvement upon what went before, but this, in our 
opinion, has not been the product of patentable invention. Indeed, the 
only purpose disclosed by the patentée himself in his spécifications, is 
to provide an efficient and economical means for building up a laminat- 
ed core. He says : 

"It is obviously of material advantage to make the laminœ segmentai, 
ratlier than annular, since the material from whicU they are punched can In 
this way be eut much less to waste." 

Much was said, in argument, though nothing in the patent itself, 
about the désirable function which attached to the dovetail connection 
between the spider and laminse, of holding the laminae in place against 
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the centrifugal force, as well as against driving force. But thîs func- 
tion was dormant in the dovetail arrangement of the Parshall patent, 
as long as the laminse were in annulât form, but would at once be 
brought into opération by dividing the laminas of that patent into seg- 
ments. Surely invention cannot be claimed in the appropriation of an 
old device, by reason of the unthoug-ht of and undisclosed function in 
question. 

The views we hâve hère indicated lead irresistibly to the conclusion 
that the second claim of the patent in suit cannot be sustained as valid, 
in view of the prior art. But it seems to be admitted that claims 1 
and 3, which make dovetailed projections in the laminas an essential 
part of the invention, are net infringed by the defendant's structure, 
which resembles more nearly in its dovetail feature the device of the 
Parshall patent than it does the device of the patent in suit, the pro- 
jections in defendant's structure being unquestionably upon the spider, 
and not upon the interior of the laminœ. The two claims referred to 
respond to the disclaimer of the spécifications of the patent, which we 
hâve already quoted. The patentée has, ail through his spécifications, 
spoken of internai dovetailed projections, and in the part quoted, he 
has chosen to confine himself to a "core made up of segmentai laminje 
punched with internai dovetailed projections," and has coupled this 
with a disclaimer of any broader claim. In the view we take of this 
part of the spécifications, it is not necessary to discuss the ingenious 
argument of counsel for complainant, as to how far the claims can con- 
trol the spécifications, or the spécifications control the claims. We 
content ourselves with saying that, in view of the prior art and the 
spécifie récognition of that art in the spécifications, as quoted, the broad 
second claim of the patent in suit cannot be sustained. 

It is therefore ordered that so much of the decree of the court below 
as refers to the Morrow patent, No. 504,401, be reversed, and a de- 
cree be entered in conformity with this opinion. 



McDUFFEE et al. v. HESTONVILLE, M. & F. PASS. RT. CO. et al. 

(Circuit Court of Appeals, Third Circuit. June 5, 1908.) 

No. 32. 

1. Tetjsts— Validity and Construction— Assignment of P-^^tent in Tbust. 

An instrument conveying a patent to one in trust for lilinself and otliers 
named, without power to sell the same, créâtes a valid trust entitled to 
the protection of a court of equity as a legitimate and peculiarly appro- 
priate ineans, in view of the nature of the property, of securing the rights 
of ail the joint owners by jjreventlng the use of the patented invention or 
the granting of licenses to use it except by the trustée for the benefit of ail. 
Under such a trust the trustée cannot convey the légal tltle, or any part 
of it, without the consent of ail of the équitable owners. 

2. Specific Pebformance— Contracts Enfokcbable— Contract bt Trustée. 

A contract made by one to whom the légal title of a patent has been 
conveyed in trust for himself and others named, without power to sell, by 
which as trustée he agrées to sell and convey the patent, cannot be speeifi- 
cally enforced even as to his own équitable interest by the purchnser, who 
l.s eharged with notice of the trust and its limited character and of the 
rights of the other joint owners thereunder which would be destroyed by 
such sale. 
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Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinions below, see 154 Fed. 201, and 158 Fed. 827. 

Charles P. Abbey, Thomas F. Sheridan, Clifton V. Edwards, and 
Jos. C. Fraley, for appellants. 

C. E. Buckingham and John G. Johnson, for appellees. 

Before DALEAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below, John E Mc- 
Duffee, trustée, brought suit in December, 1896, against the Heston- 
ville, Mantua & Fairmount Passenger Railway Company, for infringe- 
ment of patent No. 546,059. That patent had been applied for by 
William Schlesinger on application No. 183,871, and was later issued 
to said McDuffee as trustée by virtue of certain writings hereinafter 
recited. In October, 1906, McDuffee, trustée, and the Allis-Chalmers 
Company by leave filed a supplemental biU which averred the former 
and his cestuis que trustent had on June 16, 1906, assigned ail their 
interest in this suit and the patent to the Allis-Chalmers Company. 
The General Electric Company, the maker of the alleged infringing 
device, had been defending this suit, and it then apphed for leave to 
intervene as a défendant by reason of the fact that prior to June 16, 
1906, it became owner of the patent by an agreement of McDuffee 
to sell. It alleged the Allis-Chalmers Company had bought with notice 
of its title and by leave filed a cross-bill to annul the Allis-Chalmers 
purchase and to compel spécifie performance by McDuffee, trustée. 
Testimony was taken, and the question of ownership disposed of on 
final hearing of the supplemental and cross-bills. The cestuis que 
trustent of McDuffee, trustée, were not made parties. In an opinion 
reported in 154 Fed. 201, the court below held it could not decree 
spécifie performance of the contract made by McDuffee, trustée, with 
the General Electric Company, which was for $20,000, saying: 

"If, therefore, I repeat, the asslgnment of June 16th, to the Allis-Chahners 
Company had never been niatle, the electric company couUT not be granted the 
decree of spécifie performance for whicli the cross-bill prays. The agreement of 
which the court is asked to compel the performance is an ag'reement to convey 
the whole title, and undonbtedly the eleetric company vvould be content with 
no less. But as McDufCee could not convey what he never had, and as the 
court bas no power over persons who are not parties to the cross-bill — eveu 
If It wei-e true, as it is not proved, that they authorized or ratifled McDuPfee's 
.agreement to sell their interests to tbe eleetric company — manifestly a decree 
of spécifie performance would be out of the question." 

On further hearing, however, the court subsequently entered a de- 
cree that on payment of $6,666.67, by the eleetric company, being one- 
third of the stipulated price, it "shall become the owner of an undi- 
vided one-third part of the entire right, title, and interest, both légal 
and équitable, of, in, and to (naming the patents), and that the said 
John I. McDuffee shall thereupon exécute and deliver to the said Gen- 
eral Electric Company an absolute assignment of such an undivided 
one-third part of the entire right, title, and interest, both légal and 
équitable, of, in, and to said patents." From such decree McDuffee 
and the Allis-Chalmers Company appealed. 
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As the facts are fully set forth in the court's reported opinion, they 
need not be repeated. The décisive question is the eiïect given to the 
instrument which vested title to the patent in question and created the 
trusteeship in one Schlesinger. On January 22, 1894, one Williams, 
being the owner, inter alia, of the application on which the patent in 
suit was issued, conveyed the same by writing to Schlesinger. The 
material parts of said conveyance are as follows: 

"To ail whom It may concern: Be It known that for aud In considération 
of the sum of one dollar in hand paid, and other valuable considération, the 
receipt whereof Is hereby aeknowledged, I, Alfred H. Williams, Lave sold, 
assigned and transferred, and by thèse présents do sell, assign and transfer 
unto William M. Schlesinger and his assigns and successor in trust as herein 
provided ail my right, title and Interest in and to or choses in action under 
letters patent of the United States, as follows: * * * To hâve and hold 
the same unto the said William M. Schlesinger, his assigns and successors, in 
trust to the full end of the term for which said letters patent or extensions or 
renewals thereof are or may be granted, or until the trust herein declared 
has been eiided. The said William- M. Schlesinger aud his sucessors in the 
trust to hâve and hold the same in trust withput the power to sell, incumber 
or otherwise dispose of said patents and applications, renewals, extensions 
or other interests therelu or obtaiued thereon for the foUowlng named persons, 
to wit: William M. Schlesinger, Susan E. McÛuffee and the said Alfred H. 
Williams." 

Subsequently, McDuffee was substituted as trustée, and at the time 
of the sales in suit the cestuis que trustent under this instrument were 
Alfred H. Williams, William M. Schlesinger, and John I. McDufifee, 
each of whom owned a third. 

It seems to us that the peculiar nature of the subject-matter of this 
instrument made the trust sui generis and one in the administration 
of which equity would correspondingly modify the familiar principles 
incident to trust estâtes generally. Patents are personal property 
(Shaw Company v. New Bedford [C. C] 19 Fed. 753), and "such 
property has nothing hereditary in its nature, but simply belongs to 
its owner for the time being. Hence a gift of personal property to 
A. simply, without more, is sufïicient to vest in him the absolute in- 
terest. Whilst, under the very same words, he would acquire a life 
interest only in real estate, he will become absolutely entitled to per- 
sonal property. * * * The privilèges granted by letters patent are 
plainly an instance of an incorporeal kind of personal property, which, 
as personalty, in the absence of context tb the contrary, would go to 
the executor or administrator in trust for the next of kin." De La 
Vergue Machine Co. v. Featherstone, 147 U. S. 209^ 222, 13 Sup. Ct. 
283, 37 L. Ed. 138. That the intention of the owners of thèse patents 
was that the légal title thereto should be vested in the trustée alone, 
and that he should not be able to sell them without the consent of the 
owners, is unquestioned. Now, why should not a status of their prop- 
erty thus made be maintained? No public policy, no principle of own- 
ership, no interdict of perpetuities, or restraints on aliénation forbid 
or call for their application to a patent which at most is a mère privi- 
lège to monopolize an invention for a few years; but, while there is 
no reason to forbid owners from thus vesting the légal title of patents 
in others while retaining équitable ownership in themselves, there are 
considérations which make such a resuit highly désirable. Joint own- 
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ers of a patent are at the mercy of each other. Each of them may use 
or license others to use the invention without the consent of his fel- 
lows and without responsibiHty to such fellows for the profits arising 
from such use or license. Clum v. Brewer, 2 Curt. 523, Fed. Cas. No. 
2,909; Aspinwall Mfg. Co. v. Gill (C. C.) 33 Fed. 697; Walker on 
Patents, § 294. 

It will therefore be seen that, to préserve their joint property and 
prevent its practical destruction by co-owners, it is imperative that 
ail should be permitted to simply vest the légal title in one without 
imposing any active duties on such holding trustée, and this shows 
that, while there are no express duties for the trustée to perform, it 
by no means foUows the trust is a dry or inactive one. As holder of 
the légal title he can bring suit, enjoin infringers from destroying the 
patent, and the mère holding of the légal title in trust per se préserves 
the patent for the common good and prevents its destruction by each 
co-owner. We are of opinion that thèse views hâve actuated patent 
practitioners in thus vesting the légal titles to patents in trustées, and 
that a holding that such an instrument, contrary to its plain intent, 
executed îtself and left the équitable owners as free to use and license 
as before would be most unfortunate in its unsettling efïects. The in- 
tent and effect of this instrument we therefore hold was to vest and 
retain the légal title to this patent in McDufïee, as trustée; but the 
équitable ownership thereof remained in his cestuis que trustent, and 
without their consent he could not convey such légal title, or any part 
thereof. This works no injustice to the General Electric Company, 
for it had such notice of the rights of the cestuis que trustent when it 
took the option of which it asked spécifie performance as put it on 
notice. That option was given by McDufïee, who signed himself as 
trustée, and this fact alone gave notice to any one dealing with him 
of such facts as inquiry in référence to the terms of the trust would 
hâve disclosed. Duncan v. Jaudon, 83 U. S. 165, 21 L. Ed. 142 ; Flit- 
craft V. Com. Title Ins. Co., 211 Pa. 119, 60 Atl. 557, and cases there 
cited. 

The suit the General Electric Company had defended was brought 
by McDufïee, as trustée, and the latter, in his testimony in response to 
an inquiry by the counsel for the Electric Company, by whom the op- 
tion was taken, had said : 

"At présent, I hold the patent as trustée for others, and, besides this légal 
title, I also own an équitable Interest in It." 

Moreover, in reporting the taking of this option to the company the 
day after it was taken, counsel wrote : 

"Mr. McDufCee has Just corne to my office in connection with a renewal of 
our conipromlse negotiatlons, and the letter whlch I Inclose is his présent of- 
fer, * * « Mr. McBuffee says he must hâve .?17,500 for hunself and asso- 
ciâtes and • * * the further $2,500 for compensatiug his counsel." 

When therefore the electric company took the option from McDufïee 
as trustée, which provided: 

"I will give your company, the General Electric Company, an option until 
June !)th to aequlre ail right, title and intereist in ail lettcïs patent upon 
which suits hâve been brought by me, * * ♦ and also the control of said 
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Buits and ail rlghts of action under sald patents ♦ ♦ • for the snm of 

$20,000" 

— it knew it was contracting, not with the owners of the patent, but 
with their trustée, and the fact that he was a trustée was notice to 
them of his trust and its limited character, which was "in trust to havo 
and hold the same without the power to sell, incumber or otherwise 
dispose of said patent," etc. Such being the case, and the cestuis que 
trustent not having ratified such attempted sale, it is clear the pur- 
chaser was entitled to no decree to affect their interest. But this the 
court has donc by its decree. While conceding that spécifie perform- 
ance cannot be decreed for the entire patent, it has in practical efïect 
struck down the trust by decreeing that McDuflfee convey one-third 
of the patent with the same force and efïect as though his one-third 
of it was unshackled by the trust. As noted, McDuffee was decreed 
to convey "an undivided one-third part of the entire right, title, and 
interest, both légal and équitable, of, in, and to said letters patent." 
The practical effect of this would be that the General Electric Com- 
pany would be free to make, use, vend, and license under this patent 
without accountabilîty to McDuffee's co-owners. 

Whatever its remédies against McDuffee may be, and without préju- 
dice to such rights and remédies, we are clear the decree complained 
of must be reversed, with directions to dismiss the cross-bill. 



HILDBE3TH v. BEE CANDY MFG. CO. 

(Circuit Court, W. D. Texas, San Antonio Division. June 9, 190&) 

No. 158. 

Patents— SmT fob iNmiNGEMENT— SumciENcr or Bili,. 

A blll for Infringement of a patent, which makes profert of the patent, 
la not demurrable because it glves only a gênerai description of the pat- 
ented devlee. 

In Equity. On demurrer to bill for an injunction and account 
against the défendant for profits and damages as an infringer of pat- 
ent No. 832,384, owned by the complainant, who claims to be the first 
inventer of certain new and useful improvements in candy pulling 
machines. 

Henry Terrell, Aubrey & King, and Wm. A. Macleod, for complain- 
ant. 

C. L. Bâtes and Léo Tarleton, for défendant. 

MAXEY, District Judge. To the bill filed by the complainant the 
défendant has interposed several grounds of demurrer. The foUow- 
ing was the only one insisted upon in the argument, and it alone will 
be considered: 

"And for further ground of demurrer défendant says that plalntiff bas not 
in said bill descrlbed the pretended patented design therein alleged to be In- 
fringed by défendant, and sald blll glyes defwidant no notice of the charm 
h* il rèqulred to meet" 
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After alleging that the complainant was the original inventer of 
"certain new and useful improvements in candy pulling machines," 
and describing the patent by number and date of issuance, the bill pro- 
ceeds as foUows : 

"Said letters patent did grant unto your orator, the said Herbert L. Hildretli, 
hrs heirs and assigna, for the terni of 17 years from the 2d day of October, 
1906, the exclusive rlght to make, use, and vend the said invention through- 
out the United States and the territories thereof, as by the said letters patent, 
or a duly certifled copy thereof, ready hère in coiirt to be produced and of 
which profert is hereby made, will fully and at large appear." 

In view of the allégation of profert made by the complainant of 
his patent, is the gênerai description of the patented improvement suf- 
ficient? While the allégation is somewhat vague and indefinite, yet, 
tested by the authorities in patent cases, it seems to be sufficient upon 
demurrer. Thus, in the case of Chinnock v. Paterson, P. & S. Co. 
(C. C.) HO Fed. 201, where the description was scarcely as definite 
as in the présent bill, it was said by Judge Gray: 

"The bill contaius no other description of the patent in suit, or of the 
partlcular prooess of the alleged invention for which the letters patent were 
granted. It is the duty of complainant in his bill to so describe the invention 
patented that the court may understand its nature and eharacter. In the ab- 
sence of such description, however, profert may be made of the letters patent, 
and such profert will take the place of spécifie allégations descriptive of the 
invention. Such a référence to the letters patent avS is made in this bill is 
the usual substitute for speciflcally setting out the invention claimed, and 
for tlie purposes of demurrer the more technical practice of profert and the 
craving of oyer Is unnecessary." 

See, also, Post v. Richards Hardware Co. (C. C.) 25 Fed. 905; 
American Bell Tel. Co. v. Southern Tel. Co. (C. C.) 34 Fed. 803 ; 
Dickerson v. Greene (C. C.) 53 Fed. 247 ; Enterprise Manufacturing 
Co. V. Snow (C. C.) 67 Fed. 235 ; Heaton-Peninsular Button-Fastener 
Co. V. Schlochtmeyer (C. C.) 69 Fed. 592; Fowler v. City of New 
York, 121 Fed. 747, 58 C. C. A. 113 ; Morton Trust Co. v. American 
Car & Foundry Co. (C. C.) 121 Fed. 132 ; 1 Beach, Mod. Eq. Prac. 
§ 98, note 2. 

In Germain v. Wilgus, 67 Fed. 597, 14 C. C. A. 561, it was held, 
following the language of the syllabus, that the word "profert," as 
now used, does not necessarily imply that the recorded instrument 
pleaded is annexed to the bill, or actually produced to the court, and 
it may in fact be retained in complainant's own custody. See, also, 
16 Enc. PI. & Pr. p. 1082, note 1. 

In addition to what has already been said, it may be observed that 
the descriptive allégations of the bill follow substantially the forms 
prescribed by text writers. 2 Bâtes, Fed. Eq. Proc. pp. 1189-1205 ; 
2 Beach, Mod. Eq. Prac. pp. 1274-1281. 

The demurrers are not well taken, and they should be overruled. 
Ordered accordingly. 
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In re W. W. MILLS CO. 
(District Court, K. D. North Carolina. April 27, 190S.) 

1. CoRPOBATioNs— Représentation of Cobpobation bt Officebs— Power to 

Tbansfeb Peopeety. 

Tlie seeretary of a corporation as such bas no authority to asslgn se- 
curities owned by the corporation as collatéral security for a past indebt- 
edness. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 12, Corporations, § 
1668.] 

2. Bankbuptcy— Voidable "Prefebenoe." 

A tratisfer ôf property by a corporation as security for a past Indebted- 
ness, wlthïn four months prior to its bankruptcy, when it was iusolvent 
aud the créditer bad reason to believe it to bc insolvent, is voidable as a 
préférence under Bankr. Act 1898, c. 541, § GOb, 30 Stat. 5G2 (U. S. Comp. 
St. 1901, p. 3445), even tbough such transfer was niade in ratification of an 
unauthorized transfer made by an officer of the corporation before the 
four months i>erlod. 

[Ed. Note.— For other définitions, see Words and Phrases, vol. 6, pp. 
5498, 5499; vol. 8, p. 7759.] 

3. Same— Knowledge of Cbeditoe. 

A creditor to whom a transfer was made had reasonable cause to believe 
that a préférence was Intended. wlthin the meaning of Bankr. Act 1898, 
c 541, § 60b, 30 Stat. 562 (U. S. Oomp. St. 1901, p. 3445), If he had knowl- 
edge of facts which would put a prudent man on inquiry, and such inquiry 
would bave sbown that the transfer was preferential in its efCect. 

[Fid. Note.— For cases in point, see Cent. Dig. vol. 6, Bankruptey, § 256.] 

4. Same— Conveyances as Security— Insolvenoy of Dbbtob. 

A transfer by way of niortgage or pledge given to secure an antécédent 
debt wlthin four months prier to the debtor'S bankruptey and when he 
is insolvent is vold, although the créditer did not kuow nor bave reason- 
able cause to believe he was then insolvent. 

5. CoapoBATioNs— Accommodation Paper— Consideeation. 

A corporation whlch subsequently became bankrupt was the owner of 
practically ail of the stock of a rallroad company, and at the instance 
of a créditer of the corporation the directers of the rallroad company 
caused a note and a mortgage on its property te be executed te the prési- 
dent of the corporation by whem it was indorsed te the creditor as se- 
curity for the past indebtedness of the corporation. Held, that such note 
was witliout considération and unenforceable, elther by the payée or the 
creditor, which was not a bena fide purcliaser. 

6. Fbaudulent Convey.4^nces— Consideeation. 

A pledge by the président of a bankrupt corporation, while persenally 
insolvent, of stocks owned by bim to a creditor of the corporation as 
security for its past indebtedness, held invalld as against bis creditors 
for want of considération, except as to indebtedness of the corporation 
oh which he was indlvldually liable. 

7. Banks and Banking— Lien on Stock — Indebtedness of Stockiiolder. 

A banklng corporation chartered by the state of North Carolina by 
spécial act purchased a note glven by one of its stoekholders to a thlrd 
party, and secured by a pledge of bis stock as collatéral. Subsf^quently 
tbe corporation purchased the stock from the pledgor at an agrced valua- 
tioiL. Bcld, that Pub. Laws N. C. 1903, p. 409. c. 275, glvlng corporations 
orgiuiized tlioreiinder a lien upon tlielr stock for the indebtedness of a 
stookholder, did not apply to such corporation, and that it hiid no lien on 
the procecds of the pledged stock lu excess of that requlred to pay the 
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seCTired note for otber indebtetlness on which the stockliolder was bouiid 
as indorser. 

[Ed. Note. — Liens of banks on stock, see note to Nortbern Pac. Ky. Co. 
V a">'nan, 56 C. 0. A. 179.] 

8. BANKRUPTCY— VOIDABLE PREFERENCES. 

A corporation deposited siglit drafts on third parties in a bank for 
collection under an agreemeut that they were to be credited to Its ac- 
count, and, if not pald, were to be taken up by it as cash items. Held, 
that the taking up of sueh unpaid drafts, although when the corpora- 
tion was insolvent and wlthin four months prior to its banUruptcy, did 
not constitute voidable préférences. 

9. Same— "Prefebesck." 

The payment to a bank by an insolvent corporation within four months 
prier to its banliruptcy, and at a tiiue when the bank iiad reasonable cause 
to Mieve it to be insolvent, of notes in favor of the corporation which it 
had discounted at the bank and indorsed, or of notes given by it to third 
parties and discounted by the bank constituted voidable préférences given 
to the bank which it was required to return under Bankr. Act July 1, 
1898, e. 541, § 57g, 30 Stat, 5ti0 (U. S. Comp. St. 1901, p. 3443), as amend- 
ed in 1003. by Act Fob. 5, 1903, c. 487 § 12, 32 Stat. 799 (U. S. Comp. St. 
Supp. 1907, p. 1030), before It could prove a clalm against the bankrupt 
estate. 

In Bankruptcy. On revievv of décision of référée. 

Robt. Strong and Jas. E. Shepherd, for bankrupt. 
Jno. W. Hinsdale, for trustée. 

PURNKLL, District Judge. After many tedious and patient hear- 
ings, as evidenced by the voluminous record filed, the référée filed 
the following report, to which exceptions were filed, and the cause set 
down for hearing and heard accordingly : 

A creditors' pétition was filed against the "W. W. Mills Company, a Nortli 
Carollna coiporation, upon which it was on November 25. 1S)04, adjudicated a 
bankrupt, and the case was dnly referred to the référée, Thereupon, on l)e- 
cember 19, 1904, the said bankrupt filed its schedules in bankruptcy, showlng 
an aggregate indebtedness of $68,528.71, of which $46,314.40 was owing to the 
Carolina Trust Company, a North Carolina cori>oratiou, hereinafter eailed the 
"Trust Company," and alleged to be secured by collaterals. According to sald 
schedules, no other creditor of the bankrupt held any security for his claim. 
Thereafter the Trust Company flled its proof and its amended proof of se- 
cured clalm against the said bankrupt, alleging an indebtedness lu the ag- 
gregate sum of $4.5.592.93, ail of which it alleged to be secured by collaterals 
furnlshed by W. W. Mills individually. The said Ti'ust Company tlius volun- 
tarily appeared in this court, and submitted itself to the jurisdiction with 
respect to ail matters and questions connected with its said claim and the se- 
curities, which it set forth in said proof ; its appearance being gênerai in its 
character. On May 11, 1905, W. L. Watson, Esq., the trustée of the bank- 
rupt, flled ob.1ections to the said proof of claim and the securities therein men- 
tioned. Thereupon, on May 19, 1905, the Trust Comiwny flled an answer, ask- 
ing that its claim with the securities therein set forth be allowed. The bank- 
rupt and other witnesses were examined at length before the référée, both 
before and after the flling of said objection. Ail of them were cross-examined 
by the Trust Company. TJnder the authority of Loveland on Bankruptcy, 
p. 6.30, and Brandenburg on Bankruptcy, p. .532, ail of the testimony so taken 
is considered by the référée in passing upon the objections and in determining 
the rights of the respective parties, and aeconipanies thds report. Being of 
the opinion that it is the duty of the référée to examine and décide ail the 
questions raised by the said ob.1ections to the proof of clalms and to the se- 
curities set forth by the Trust Company, the référée has carefully considered 
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ail of said matters atid questions, seriatlm, and makes liis flnding-s of fact, bis 
conclusion of law, and Uis orders In respect tliereto. 

The flrst objection is to tlie note for $6,800 executed by tbe Mills Company 
to the Trust Company on January 20, 1904, and Indorsed by "VV. W. Jlills and 
It. D. Godwin, in tliat there was no considération tliercfor. Tbe référée fiuds 
from the évidence as a fact that there was a valuable and adéquate considéra- 
tion for said note, in that it was jriven in renewal for a note of the sanie 
amotint, and by the sa me parties which had been previously discounted by the 
Trust Company. This objection is therefore overruled. 

The second objection Is "that, when the said bankrupt paid to the Caro- 
lina l'rust Coinpany the $3,000 which it xeceived from J. R. Franklin, the banli- 
rupt directed it to be appropriated and applied to the paynient of its overdraft 
In the Carollna Trust Company, which amounted to $1,490, said overdraft be- 
ing represented by the baidcrupt's unpaid eheck on the Carollna Trust Com- 
pany fdr $1,490, which was drawn to take up the following unpaid drafta 
drawn by the bankrupt upon the following parties and for tlie following 
amounts and discounted by the Carollria Trust Company. [Ilere foUows a 
list of the drafts, etc.]" ThIs objection will be considered In connection with 
a part of the tenth exception, to wit, that the assignment by the Mills Com- 
pany to the Trust Company, wlthin four months of the flling of the pétition 
la baukruptcy, of the notes and mortgage of J. R. Franklin for $13,000, the 
proceeds of which is referred above, as collatéral security on the antécédent 
debt of the Mills Company, was a fraudulent préférence; the Trust Company 
knowlng or having reasonable ground to believe that tlie Mills Company was 
then insolvent. 

The référée finds the following facts: On or before May 20, 1904, the Mills 
Company was the owner of notes amounting to $13,000 of one J. R. Franklin, 
secured by mortgage, and was indebted to the Trust Company In a sum ex- 
eeeding $4.5,000. R. D. Godwin was the secretary of the Mills Company, hav- 
ing the usual powers of secretary and also having charge of the conduct of 
Its current business; but with no power to pledge, hypothecate, or assign Its 
property to secure antécédent debts. On May 20, 1904, he undertook of bis 
own motion, and wlthout tbe knowledge or consent of the président or board 
of dlrectors of the Mills Company, to assigii the said Franklin notes and mort- 
gage to the Trust Company, as he testifled, simply to make the showlng of 
assets by the Mills Company, but, as elalmed by the Trust Company, to secure 
the gênerai past Indebtedness of the Mills Company to it. The burden of 
proof being upon the Trust Company to show this transfer and Its purpose, 
the référée holds that it bas failed to prove by a prépondérance of testimony 
that the said Godwin undertook to make this assignnient of such collatéral se- 
curity. Bujt, if this fact should be found otherwise, tlie référée flnds the fur- 
ther fact that said Godwin had no authority, express or implied, to make 
the assignnient of said notes and mortgage to the Trust Oomijany for this 
purpose, and that the Mills Company never held him out as possessing sucli 
authority ;; that he had never I)efore undertaken to make an assignnient of its 
property fpr the purpose of securing its pre-exlstlng indebtedness, and that he 
acted In the premises without the knowledge or consent of the président or the 
board of dlrectors of the company. See Thompson on Corporations, i§ 4697, 
4716, 4717, 4722; 2 Ceok on Corporations, 717, 719. And, when W. W. Mills, 
tlie président of the coinpany, was soon tliereafter informed of this transao 
tlon by Godwin, he expressed his dissatisfaction therewith. On ,Tune 20, 1904, 
the, Mills Company, by its président, W. W. Mills, and its secretary, R. D. God- 
win, at the Instance of the Trust Company, did make an assignment of said 
notes and mortgage to the Trust Company as collatéral security to the gên- 
erai past Indebtedness of the Mills Company .to the Trust Company.. This 
was wlthin the four months before the flling -of the creditors" pétition agalnst 
the Mills Company, and at a time the company was insolvent, and when the 
Trust Coinpany knew or had reasonable ground to believe it t'o be insolvent. 
The référée holds, under the évidence, that this second assignment was not a 
ratification of the flrst Invalld and inoperative act of the secretary; but that 
it w'as,an independent transaction as of the date that it took place. There I» 
another reason why tins assignment iCould not be regarded as a ratification 
of Godwin's invalld act. It is a gênerai prineiple of law. that there can be 
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no ratification without a knowledge of the transaction to be ratified. It ap- 
pears in évidence, and tlie référée finds, that W. W. Mills had been informed 
by Godwin tbat he had not attempted to assign tlie mortgage for the purpose 
of securing past indebtedness. Mills, tlierefore, did not know tliat there liad 
been any assignment or attempted assignment for tliis puriwse, and there- 
fore. In malclng ttie assignment of June 20th, he cannot be supposed to ratify 
somethlng of whdch he was ignorant. The référée also holds that, even had It 
been a ratification or such Invalid or void assignment by the secretary, it does 
not relate bacli so as to antedate the four months immediately preceding the 
filing of the pétition. This under the authority of In re Kansas Mfg. Co., Fed. 
Cas. No. 7,630, 9 N. B. R. 76, and Brandenburg on Bankruptcy, 597, where It 
Is said: "A deed executed without authority by an ofJicer of a corporation 
more than four months before the bankruptcy, but ratifled within that perlod, 
must be considered in the light of the situation when ratifled." It is clear 
that the elïeet of this assignment was to enable the Trust Company to obtain 
a greater percentage of its debts than the other gejieral creditors of the bank- 
rupt, and that at the tim.e it was made, to wit, June 20, 1904, the Trust 
Company had reasonaWe cause to know that the Mills Company was in- 
solvent and bankrupt. The référée further holds, therefore, that the assign- 
ment of June 20, 1904, which for tlie purpose of this inquiry must be re- 
garded as of its date, was made in order to secure a pre-exlstlug indebted- 
ness of the Mills Company to the Trust Company. 

The principal question of fact which controls in this matter is whether at 
that date the Trust Company knew, or had reasonable ground to believe, that 
the Mills Company was insolvent (there being no doubt that it was then ac- 
tually insolvent). The testimony upon this question discloses many facts 
wbich, considered together, compel the conclusion adverse to the Trust Com- 
pany. 

(1)- The évidence is overwhelming that the Mills Company was insolvent as 
far back as the spring of 1904. W. W. Mills, C. N. Goodno, and H. D. God^ 
Win ail so testify ; and there is no crédible évidence to the contrary. The 
Trust Company held a large quantity of seeurities upon the bankrupt's in- 
debtedness to it, which had been fumlshed by W. W. Mills personally. While 
thèse seeurities assured the payment of the debts for which they were pledged, 
they did not affect the question of the solvency of the Mills Company ; as an 
application of such seeurities to the payment of said debt would not extlnguish 
the liabillty of the Mills Company, but would simply transfer them to the 
person whose seeurities had been thus used for its benefit, constitutlng him, 
pro tanto, its creditors in the place of the Trust Company. 

(2) W. W. Mills, who was always the président of the Mills Company, and 
who was practically the owner of its stock, had been président of the Trust 
Company, and one of the directors of the Trust Company from Its organization 
till the 15th day of January, 1904, when he was forced to resign the presi- 
dency, but he remained a director of said company until in August, 1904. By 
means of this dual position he absorbed for the benefit of the Mills Company 
assets of the Trust Company amounting to over 45 per cent, of its capital 
stock. Being the principal stockholder of the Trust Company, he virtually 
controlled its fortunes and management, and so arrangea it that the aiills 
Company was pennitted to borrow by discounts and overdrafts over .$20,000 
while he was the président of l)oth companies. This appears from the sched- 
ules in bankruptcj' and from the whole testimony, and it does not seem to be 
disputed by any one. 

(.3) On January 15. 1904, the said W. W. Mills, still controlling a large pro- 
portion of the capital stock of the said trust company, resigned as président, 
and his brother. John A. Mills, was elected to suceeed him. Under the man- 
agement of the latter officer the Jlills Company's indebtedness was increasèd 
until it amounted to $46.596.93 as shown by the Trust Company's amended 
proof of claim. He testified that it amounted to above .Ç60,000 on June Ist. 

(4) Many of the notes held by the Trust Company in June, 1904, were debts 
of long standing, which the Trust Company had been unable after persistent 
and earnest efforts to collect. 

(5) On the ]8th day of January, 1904, the Trust Company's board of di- 
rectors passed a very stringent resolution pointed mainly at W. W. Mills and 
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lilB Company, whlch was so offensive to W. W. Mills that he retired from the 
meeting. This ' resolution was suggested by the tremendo-us indebtedness of 
the Company and of W. W. Mills personally, who owed It $60,781,22, as shown 
by hls schedule in bankruptcy, a part of the latter sum npon hls indorsemeut 
of some of the Mills Company's debts. This condition seriously embarrassed 
thé Trust Company, and justified the resolution. 

(6) Soon after the passage of the resolution, W. W* MUls— not the Mills 
Coihpany-^assigned to the Trust Company collaterals which, whlle they to a 
certain extent relleved the situation so far as the bank was concerned, dld 
not change the flnancial condition of the Mills Company. 

(7) No other credltors of the Mills Company held any security for his debt, 
as appears from its schedule In bankruptcy. 

(8) The Trust Company was persistent in Its demand that the Mills Company 
should pay an overdraft which on January 1, 1904, amounted to $10,138.88, 
over 10 per cent, of the capital stock of the Trust Company. On April 6, 1904, 
it amounted to the sum of $13,623.12, and It was continuons, though reduced 
from time to tlme, untU August 13, 1904. 

(9) It thus appears that nearly one-hàlf of the capital stock of the Trust 
Company, by the mismanàgement of W. W. Mills whlle président of the Trust 
Company, and during the Incumbency of his brother, hls suceessor in office, 
had been vested in precarlous daims agalnst the Mills Company 

(10) The direotors of the Trust Company were greatly alarmed about this 
overdraft and the condition and the nmouht of other claims agalnst the Mills 
Company. 

(11) The situation was frequently discussed In the meetings of the directors 
of the Trust Company. 

(12) John A. Mills, who wMs président of the Trust Company when the as- 
signment of the Franklin notes and mortgage were made, and who acted for 
the bank in said asslgnment, knew that the Mills Company was Insolvent at 
the time. Hls direct and positive testimony to this effect given upon a former 
examlnàtion when he was subject to eross-examlnatlon by the Trust Company, 
is not overbome by his subséquent modilîcatlon, made after an interview wlth 
one of the Trust Company's offlcers and counsel, and with no explanation as 
to how his memory had been refreshed. He suggested that, when he testifled 
that the Mills Company was Insolvent, he meant that It was only embarrassed. 
aithough he testlfied that he Ime-n- the différence between "insolveney" and 
"embarrassment" ; that embarrassuient as applied to the Mills Company meant 
that it was involved in dlfflcultles eonceming money matters, Incurabeted with 
debt, beset with urgent claims and deuiands; that it eould not meet its pe- 
cuniary obligations; that, if he had $10,000 worth of property and had a note 
of $25,000 to pay and dld not meet this note when it became due, he would 
be embarrassed. He further testlfied that, when he said "if Mills could ar- 
range matters and get time he mlght pay out," he had référence to his being 
able to turn what he had into money, and also that he would hâve to make 
money to pay out with. In view of this and other testimony of this witness 
to the same èffect, the référée is of the opinion that the eredibility and the 
convincing effect of his flrst statement were not shaken by his subséquent 
modifleatlon. 

(18) On the — ■ — >- day of August, 1904, ■William I-Iayes, the then cashier of 
the Trust Company, at the request of John A. Mills, Its président, made an 
examinatlon of the Mills Company, and reported to him that "it was $40,000 
to the good." Tliis examinatlon consumed one hour. In it he estlmated ail 
the bllls appearlng on the books at thelr face value, including $40,000 of old 
debts contracted whlle he was with W. W. Mills in the lumber business be- 
fore the Mills Company was fonned, and whlch W. W. Mills transferred to 
the Mills Company in part payment of his subscription to stock, and which 
remained on the books uncolleeted and uncoUectible until he made the ex- 
amination. He also, as he testifled, left out of hls ealculation $20,000 of 
indebtt'dness of the Mills Company of which he then had knowledge. John A. 
Mills testifled that "there was somethlng on his mind that even this report 
did not relieve ; that he had appréhensions that were not relleved by Hayes* 
report ; that he feit that. if he was forced, there mlght be some trouble, and 
there was talk about pressing some claims ; that If the securities could not 
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be managed as he thought best, and If he was pusbed on aiiytbing, he woulrt 
go Into bankruptcy." This was ail wlth référence to the W. W. Mills Com- 
pany about whose flnaucial «condition alone Hayes made his examination and 
report. Hayes' examination was the only one which the Trust Coiupauy 
made or eaused to be made into the affairs of the Mills Company. 

(14) The effort of the Ti'ust Company to absorb practically ail the available 
assets o£ the Mills Company, and W. W. Mills upon its elaims against the 
Mills Company, the solicltude, experienced by the Trust Company in respect to 
its said claim, is illustrated by the obtaining from W. W Mills on the train 
by Allen J. RulBn, Esq., the then président of the Trust Company, of an or- 
der to tum over to the Trust Company $20,000 of the securities of the Mills 
Company, which order was signed by W. W. Mills in conséquence of rough 
talk by said Ruffln, and which order was not thereafter enforced, because 
it was reeognized that a compllance with it would hâve eaused an immé- 
diate collapse of the Mills Company. The référée Is of the opinion that this 
incident reflects something upon the relations of the parties and of the 
estimate of the Trust Company as to the precarious condition of their elaims, 
and of the financial condition of the Mills Company. 

(15) Hayes, cashler of the Trust Company, was familiar with the affairs of 
the Mills Company. He had constant access to Its books. He knew as much 
about Its affairs as Godwiu and Goodno, the bookkeeper, as testified by him. 
He knew of its large indebtedness, a great portion of which was to his Com- 
pany. He knew of the incessant demands made upon it for money and se- 
curities with which it was unable to comply. He knew of the overdraft and 
of the company's Inability to meet it. He knew that W. W. Mills was obliged 
to come to its relief with nearly the whole of his private fortune. He knew 
that the Mills Company was insolvent He had reasonable ground to believe 
It to be so. And bis knowlgdge is to be imputed to his principal. 

(16) The conclusion to which the référée bas corne as to the knowledge and 
reasonable grounds to belief of the Mills Company's insolveney is strengthened 
by the tact that the Trust Company produced none of its officers as witnesses 
in its behalf. It dld examine William Hayes, an ex-oificer, but not until 
after Its président had made a trip to Gulfport, Miss., for the sole purpose of 
having him sign a letter which the président dietated, and which could hâve 
no other purpose than that comniitting Hayes to the faets set forth in that 
letter, which is In évidence. 

It Is said in Loveland on Bankruptcy, at page 577: "It is not necessary 
that the creditor knows or even aetually believes that a préférence is being 
given, provided he has reasonable cause to be put upon iuquiry as to whether 
a préférence is aetually given or not. Constructive notice is sufflcient, ui)on 
the ground that, when the party is about to perform an act by which he lias 
reason to believe that the rights of a third party may be afCected, an iuquirj- 
as to the faots is a moral duty and diligence an act of justice. Whatever 
fairly puts a party upon Inquiry is sufflcient notice where the meaus of laiowl- 
edge are at hand, and if the party under such cireumstances omits to luquire, 
and proceeds to receive tlie transfer or conveyance, he does so at his péril, 
as he is chargeable of Icnowledge and of ail the facts, which by a proper in- 
quiry he might bave ascertaiued." In Re Jacobs, 1 Am. Bankr. Eep. 518, 99 
Fed. 539, 39 C. 0. A. 647, it was held: "A creditor to wliom a transfer is 
made has reasonable cause to believe a préférence was intended, if he has 
knowledge of facts and cireumstances which would put a prudent man upon 
inquiry, and if by such inquiry he could liave ascertalned the fact that the 
(lebtor's financial condition was such that the transfer was prefereutial in 
its efCect." In Hackney v. Raymond Bros., 10 Am. Bankr. Rep. 214, 68 Neb. 
624, 94 N. W. 822, 99 N. W. 675. it was held: "In deterniining this question 
it was not necessary to flnd that the creditor aetually knew or believed that 
the debtor was insolvent. He is chargeable with notice of such facts as a rea- 
sonable inquiry, in vlew of the cireumstances with respect to the debtor's 
condition which were brought home to him, might be fairly expected to dis- 
close." In Des Moines Saving Bank v. Morgan Jewelry Co., 12 Am. Bankr. 
Rep. 781, 123 lowa, 432, 99 N. W. 121, it is held: "A reasonable cause to 
believe that a préférence was intended within the meaning of the bankruptcy 
aet involves reasonable cause to believe that insolveney as a matter of fact 
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exists." The référée is of the opinion that ttie càrcnmstances surrounding the 
Mills Company, of whicli tlie Trust Company h&A luiowledge, were sufficient 
to put it upon inquity. Tlie référée is Qf tlie opinion tliat the perfunctory ex- 
amination of the W. W. Mills Company was not such an examinatlon into 
the affairs of this company as the exigencies of the case demanded. The books 
and records were open to It for inspection. Thèse hooks showed the assets 
of the Company, which consistBd only of bills receivable. The value of the 
bllls receivable migUt hâve been ascertained with little trouble. It also show- 
ed approxiruately the indebtedness of the company aided by the knowledge of 
the Trust Company as to the amount of the indebtedness of the Mills Company 
to itself. It might with reasonable accuracy hâve ascertained the total 
amount of this Indebtedness. A proper investigation would hâve disclosed the 
fact that Its indebtedness esceeded the value of Its assets (excludlng of course 
W. \V. Mills' Personal securlties held by the Trust Company), aud that the 
latter amounted to but a small percentage of its indebtedness. A proper in- 
quiry, therefore, would hâve demonstrated the insolvency of the company. 
The référée holds that the Trust Company is chargeable with notice of what 
examination would bave shown. 

The référée finds, ujion a eareful review of the whole évidence, that the 
Trust Company on Jime 20, 1904, when the Franklin notes and mortgage were 
for the flrst time duly pledged as collatéral security to the Trust Company, 
iipon antécédent debts, knew, or had reasonable grounds to believe, that the 
Mills Company was insolvent, and that a préférence was thereby intended. 

The référée further holds that, where a mortgage or pledge is made to se- 
cure an antécédent debt withln four months before the fillng of a pétition in 
bankruptcy against hlm, it is not necessary that the ereditors should know, 
or bave reasonable ground to believe, that the debtor was then insolvent ; a 
différent rule applyiug to such a case from that which governs when there is 
an absolute payment of a pre-existing debt. This proposition has been dis- 
tinctly held by the Circuit Court of Appeals in the Fourth Circuit in the case 
of Farmers' Bank v. Carr & Co., 11 Am. Bankr. Rep. 733, 127 Fed. 690, 62 C. 
O. A. 446, The headnote of this case Is: "A mortgage made withln the four 
months period, in good faith, to secnre a présent loan is valid, but cannot be 
snstalned as a security for antécédent debt although the mortgagee believes 
the mortgagor solvent." The same court in Pollock v. Jones, 10 Am. Bankr. 
Rep. 616, 124 Fed. 163, 61 O. 0. A. 555, afiBrmed the décision of the district 
judge. He held the mortgage invalid in a case where a créditer made proof 
of claim withi security in the bankruptcy court, thus submlttlng himself to its 
jurisdiction, flnding as a fact that the mortgage had been glven by Jones to 
Pollock to secure a pre-existing debt within the four-months period, when 
.Jones was insolvent, and that there was no ground to believe Pollock knew 
that Jones was insolvent at the time the mortgage was executed. The Cir- 
cuit Court of Appeals In Its opinion, delîvered by Judge Slmonton, diseusses 
the case of McNair v. Mclntyre, 7 Am. Bankr. Rep. 638, 113 Fed. 113, 51 C. O. 
A. 89: "The faets found In that case were that when the mortgage of Sander- 
lin, who afterwards became a bankrupt, was executed, it was intended in 
good faith, neither Sanderlin nor hls mortgagee having any knowledge that 
he was insolvent. Nor is there anything in the record showing that Sanderlin 
was insolvent." In Farmers' Bank v. Carr, supra, the court said, upon the 
authority of McNair v. Mclntyre: "But the fact that neither the debtor nor 
the ereditor knew or had reason to know that the debtor was in failing cir- 
cumstances or Insolvent must be made to appear clearly and without ques- 
tion." In Re Hill, 15 Am. Bankr. Rep. 499, 140 Fed. 984, It was held: "Where 
the évidence Is clear +hat the bankrupt in giving a mortgage within the four 
months period intended thereby to give a préférence to the mortgagee, and 
thus hinder, delay, and defraud ereditors, the mortgage is null and vold un- 
der section 67e." In Be Pease, 12 Am. Bankr. Rep. 66, 129 Fed. 446, it was 
held: "A chatte! mortgage executed by the debtor within the four months 
period to secure a* présent loan to be used in part payment of claims of cer- 
tain of bis ereditors, of which fact the mortgagee had knowledge or reason 
to believe it, is an act of bankruptcy under section 3c, subd. 1, and the 
surety is void under section 07e." Following thèse controlUng décisions, the 
référée feels obliged to hold that, even if the Trust Company did not know 
or hâve reasonable ground to believe the Mills Company to be Insolvent, stlll 
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the pled?e of the rranklin notes aiul mortgage was invalld; and that, if this 
weve not so, still It was incumbent on the Trust Company "to niake It appear 
clearly and without question" that it did not hâve this knowledge or thèse 
grounds of belief, This the Trust Company has utterly failed to do. The 
référée directs that the sald prooi of claim be strieken out and expunged un- 
tll the said moneys so.received as a fraudulent préférence by the Trust Com- 
pany be restored to the trustée, as hereinbefore directed. 

The third exception is that there was no considération for the note of 
$10,067 given by the Mills Company to the.Ttust Company on April 11, 1904. 
The évidence shows that this note was an independent obligation of the 
Mills Company. It was given at the time of the draft on the rroximity Manu- 
faoturing Company for the same amount. This matter will be hereinafter 
considered. The référée flnds that there was no considération for this note. 
There was no extension of crédit. There was nothing of value upon whlch 
the note was based. It was evidenUy given as a part of the Proximity 
transaction and as a security for the overdraft, which the testimony shows, 
and the référée finds, was paid afterwards. The référée is of the opinion that 
this note no longer constitutes an obligation of the Mills Company, and that 
it should be stricken from the said proof of claim, and it is so ordered. 

The fourth exception is that the Mills Company is not liable on the draft 
for $10,000 drawn by W. W. Mills on the Cullen Construction Company on 
June 6. 1904. The référée flnds from the évidence that this draft was not 
drawn or indorsed by the W. W. Mills Company, but by William Hayes, 
cashier of the Carollna Trust Company, upon télégraphie instructions of W. W. 
Mills to the sald Hayes : and that the amoimt of the draft was placed to the 
aceount of the W. W. Mills Company (less the regular bank discount) in the 
Carolina Trust Company, and that the same was credited in this maimer by 
the Trust Company in redncing the overdraft of this aceount, and this at thô 
direction of W. W Mills. The draft was drawn on June 4, 1904, and accepted 
by the Cullen Construction Company on June 6, 1904. The référée flnds. 
therefore, that the final payment of this draft to the Carolina Trust Company 
within the four months of ths filing of the. pétition of creditors, in bank- 
ruptcy, was not a preferential payment to the Carolina Trust Company, as 
contemplated by the bankruptcy act, as the estate of the AV. W. Mills Com- 
pany had tberetofore received the amount of said draft from said Trust Com- 
pany. This exception is therefore overruled. 

The fifth exception is that the Trust Company has no title whatever to the 
two unsecured notes and two notes and mortgage given by S. H. Kefauver to 
the W. W. Mills Company ; that the said notes and mortgage were never as- 
signed and transferred, and, if they were assigned and transferred. it was 
without authority, and, if assigned and transferred. they were assigned as col- 
latéral security to the overdraft of the W. W Mills Company upon the Trust 
Company, which has since been paid in full. so that they are now the prop- 
erty of the bankrupt's estate, The référée flnds as facts that the Mills Com- 
pany was the owner of the two promissory notes for $1,500, each executed by 
S. H. Kefauver, secured by mortgage on certain Personal property ; that on 
or about or In May, 1904, R. D. Godwin, the secretary of the Mills Company, 
undertook to assign the said notes as collatéral security to the overdraft to 
the Trust Company of the Mills Company ; that he had no authority. express 
or implied, to make this pledge; and that the said overdraft of tlie Mills Com- 
pany has since been paid in full, The trustée has collected a portion of said 
notes. The référée is of the opinion that the trustée has the right to retain 
the same, and that the Trust Company has no interest in the same. It is so 
ordered, and the proof of claim will be amended by striking out therefrom the 
said notes and mortgage as a securit.y 

The sixth exception is that the Trust Company has no title to the claim of 
the W. W. Mills Company against the Proximity Manufacturlng Company for 
$10,068 or any of the sum ; that the pretended assigument of said claim by 
draft on the Proximity Manufacturlng Company was withont efCect, and that 
ît has never been accepted by the Proximity Company; that the said note 
was assigned, if assigned at ail, as collatéral security to. the overdraft of the 
W. W Mills Company upon the Carolina Trust Company, whi(;h has since 
been paid in full, so that the claim is now the property of the bankrupt estate, 
and tbe said draft and aceompanying note for same should be surrendered. 
162 F.— 4 
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The Mills Company in Its seliedule in bànkruptcy sets forth a daim against 
the Proximity Company of Greensboro, N. C, for $20,880.94. On the Ist day 
of December, 1903, the Mills Company was indebted to the Trust Company in 
the sum of $3*744.97 by way of overdraft. Thls overdraft had been of 
long standing. On the Ist of January, 1904, It amouuted to $10,138.84. On 
the 6th day of Aprll, 1904, It had run up to $13,623.12. The overdraft had 
given the Trust Compatiy mueh coneern and anxiety. It was apprehending 
a visit from a state bank examiner, and was very sollcitous tliat the over- 
draft s'hoûld be paid or secured. It waa very eai-nest in its efforts to induce 
the Mills Company to arrabgë the matter. This company flnally, on the llth 
day of April, 1904, gave the Trust Company a draft on the Proximity Manu- 
facturing Company, for $10,068.39, belng very nearly the exact amount of 
the overdraft at that tlme. The draft was never presented, nor was It ever 
accepted by the Proximity Manufacturing Company, whicji alwayS denied the 
supposed daim of the Mills Company. W. W. MilW, who directed the drawlng 
of said draft, testified from personal knowledge that the draft was drawn for 
the purpose of paying or sequring the overdraft, and for no other purpose, 
Upon direct examinatlon R. D. Godwin stated the same to be the faets in the 
premlses ; but, after being Interviewed by an ofHcer and attorney of the Trust 
Company, he changed bis testimony, without showing how his memory had 
been refrfeshed. More rel lancé should be placed upon bis flrst statement 
tban on IjiS last. Both John A. Mills and William Hayes testified that the 
said draft was given as collatéral security upon tbe gênerai Indebtedness of 
the Mills Company to the Trust Company, and not to secure the said overdraft 
only, but they simply give thelr understanding in the matter without testify- 
ing to what was said at the tlme the draft was drawn and delivered. They 
State conclusions rather than facts. They do not speak from personal knowl- 
edge. Upon the whole évidence, the référée flnds that the draft was given 
to be applied in liquidation of the overdraft. But this draft was not to be 
pald, as w^as distinctly understood at the tlme in a written notice from the 
Mills Company to the Trust Cpmpany, until July 11, 1904, and that it was to 
be held tmder a condition of further instructions from the Mills Company. 
July 11, 1904, was within the four months of the flling of the pétition lu 
bankrup.tcy. The référée lurther flnds from the testimony that the overdraft 
was afterwards paid by the proceeds of the discount of a draft on the Cullen 
CxinstrUctlon Company is entltled to the return and cancellation of the Prox- 
imity draft. It appeared that the Mills Company had not demanded the 
return of the overdraft or its cancellation, but tbe référée is of the opinion, 
and so holds, that thls did not authorize the Trust Company to retain the 
draft or to apply its proceeds upon the gênerai indebtedness of the Trust 
Company. There is no évidence that the Trust Company ever attempted to 
collect this draft or to collect any part of the claim of the Millg Company 
against the Proximity ManUfacturing Company, whlch daim the latter com- 
pany had always denied. There is no évidence that the said draft had even 
been presented to the Proxiniltj' Manufacturing Company, and it appeared 
that the draft had never been accepted by the latter company. The 
refereé's conclusion is that there was no équitable asslgnment of any part of 
the daims bf the Mills Company against the Proxhnlty Manufacturing Com- 
pany by the drawlng of the said draft, and that the said clalm belongs to the 
trustée in bànkruptcy. It is therefore ordered that the proof of clalm be 
amended accordiugly. 

The seventh exception Is as follows: "That the note and mortgage made 
on the lOth day of February, 1904, by the Montgomery Railway Company to 
W. W. Mills, and indorsed by him to the Carolina Trust Company, were made 
without authority and are of no effiect. That the said W. W. Mills was in- 
solvent when he undertook, without considération, to indorse this note to the 
Carolina Trust Company. That sàld indorsement was void as to his credit- 
ors, for that, being insolvent,, he dld not retain property amply sufficient and 
available to pay his creditors. Furthermore, the said Montgomery Rallway 
Company was not indebted; to said W. W. Mills in any amount when the said 
note and mortgage were executed, as the said Carolina Trust Company well 
knew." 
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The évidence of W. W. Mills in resard to tlie Montgomery Railway note 
and mortgage, under tlie direct exiiniiiiation of counsel for tlie trustée, was 
as follows: 

"Q. Please state ttie facts about tlie note of tlie Montgomery Railway Com- 
pany, made payable to you on the 15th day of February, 1904, aiid indorsed by 
you to tiie Caroliiia Trust Company, wlilch note was secured by deed of trust 
of same date as note of the rallroad. 

"A. The note was made to me for the purpose of securiug any account that 
the Mills Company had, and I acted more as trustée iu the matter than any- 
thing else. 

"Q. Had you given to the Montgomery Rallroad Company anything of value 
as money, or other thing as considération of that note as exeeuted by you? 
(Objection. Objection overruied. Exception.) 

"A. No, sir. 

"Q. Will you state the facts and clrcumstances that occasioned the making 
of this note to you and ail about It? (Objection. Objection overruied. Ex- 
ception.) 

'"A. The Carolina Trust Company asked the Mills Company to put up col- 
latéral for their loans, and the Mills Company owned most of the stock of the 
railroad Company, and this was a part of their assets for whlch they eould 
give collatéral. They owned ail of the stock except a share or two. 

"Q. At whose suggestion did you make the note? 

"A. It was made at the suggestion of the directors of the bauk. 

•'Q. Besides the Mills Company, who owned stock in the Montgomery Rail- 
road Company? 

"A. I owned a share, Mr. Hayes a share, and Godwin a share. 

"Q. Who were the board of directorsî 

"A. Hayes, Godwin, and myself. 

"Q. Wlio preparetl the note and mortgage that was exeeuted? 

"A. Mr. Strong. 

"Q. Was he attomey for the Montgomery Rallroad Company? 

"A. No, sir; he acted for the Montgomery Railroad Company. He did it 
more as accommodation than anything else, as I understood it. 

"Q. Was he aeting for the Carolina Tlnist Company as their attorney? 

"A. Yes ; he was their attorney at the time. 

"Q. In drawlng that paper was he aeting as attorney for the Carolina Trust 
Company or attorney for the Montgomerj' Railroad Company? 

"A. I eould not answer that question because the paper was submitted to 
the directors after it was dravsm. He did not^pass on that paper. 

"Q. To any transactions of getting this securlty for the Trust Company and 
in preparing the paper, can you state whether or not he was aeting for the 
Trust Company? (Objected to because the question has aiready been asked 
and answered. Objection sustained. Exception.) 

"A. I ean't say of my own knowledge that Mr. Strong was instructed by 
the Carolina Trust Company. 

"Q. Perhaps I may be able to refresh your recollection. Bon't you remem- 
ber on some former examination of the Mills case you stated you thought 
he represented the Trust Company in that transaction? What do you thiuk 
about it now? 

"A. I think that now. 

"Q. Is that your impression now? 

"A. Well, what I think, of course, would be my Impression. (Objection by 
counsel for the Carolina Trust Company to the preceding question and answer. 
Objection overruied. Exception.) 

"Q. To what directors was the paper submitted? 

"A. To the board of directors of the Carolina Trust Company. 

"Q. They were exeeuted In the form in whieh they were drawn by Mr. 
Strong? 

•'A. They were exeeuted like they were drawn, not like they were original- 
ly drawu. I think they were originally drawn as Personal property. They 
were first drawn for Mrs. Mills and myself to sign. Then I told Mr. Strong 
it was a corporation, that we had to hâve a corporation in order to haul the 
freight Ont, and it was organized and made a corporation on that aceouut. 
Ihen he drew up the next papers. 
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"Q. Did you originate the plan under whlcli tJiis note was to be drawn or 
executed by the Montgomery Kailroad Company to you and you Indorse it 
to the Trust Company? 

"A. I can't.say that I did. Mr. Strong and I together talked the mattei' 
over as to how it was to be made to convey it as a collatéral. 

"Q. State the circumstances and facts about It. 

"A. Ile said that the Montgomery Railroad Company could not make a 
mortgage to secure a debt of the Mills Company in any other way, as he saw 
it. That is my recollection. They were to make me a note, and I was to 
take their note and indorse it, and deposit it with the Trust Company as 
collatéral. ' 

"Q. So that the Trust Company never gave any considération to the Mont- 
gomery Eailroad Company for their note of mortgage? (Objection. Objection 
overruled. Exception.) 

"A. No, sir. 

"Q. To what debt was the Montgomery Railroad's note and mortgage trans- 
ferred as securlty? (Objection. Objection overruled. Exception.) 

"A. Any and ail debts of the Mills Company." 

•Tohn \V. Hinsdale, Esq., attorney for the trustée makes the following 
statement: "The trustée admits that Mr. Strong did not know at the time 
that he drew the mortgage, or at the tlme the papers were received as col- 
latéral, whether ot not the Montgomery Railroad Company owed Mr. Mills." 
The respondents objected in apt time to the admission of any of the testi- 
mony iu référence to the Montgomery mortgage as irrelevant to this proceed- 
ing and moves to strike out ail of the testimony. Motion denied. Exception. 

The référée finds the following facts: On the 15th day of Pebruary, 1904. 
the Montgomery Railroad Company, a North Carolina corporation, which was 
owned entirely by the W W Mills Company, with the exception of three 
shares of its capital stock, undertook upon the suggestion of thë directors of 
the Carolina Trust Company, to exécute a note for $10,000, secured by a mort- 
gage on ail of its property, to W. W. Mills, and it was with the understanding 
with Mills, whleh was Immedlately carried out, that the said note should be 
Indorsed by htm to the Carolina Trust Company as collatéral securlty upon 
the pre-existing indebtedness of the said Mills Company to the Trust Com- 
pany. The papers were drawn by the attorney and director of the Trust Com- 
pany, who suggested the légal form of the papers which were drawn. It is a 
fact which appears in évidence that the note and mortgage was called for by 
the directors, of the Carolina Trust Company, and was flnally passed upon 
and accepted by them. It appears as a fact in évidence that on the day the 
note and mortgage were executed by the Montgomery Railway Company that 
William Hayes, çashler of the Trust Company, who was a stockholder and 
director of the said Montgomery Railroad Company and Its secretary, re- 
slgned as such secretary, and did not partieîpate in the meeting. A new sec- 
retary acted at the meeting wh en the note and mortgage was executed. The 
note and mortgage was afterwards indorsed by Mills to the Trust Company 
as collatéral securlty^ upon the Mills Company's pre-existing Indebtedness, as 
stated above. Tbere were only three stockholders bf the Montgomery Rail- 
road Oompany^W. W. Mills, R. D. Godwin, and William Hayes, the last two 
owning but one share each. Mills swears, as appears in the évidence, tliat in 
taking the note and mortgage in his name, and indorsing it over, that he act- 
ed more as tnistee in the matter for the Trust Company than anytliing else. 
And it appears in thé évidence, quoted'in this flnding of facts for elearness, 
that hé was advlsed'that the Montgomery Railroad Company could not make a 
mortgage to secure a debt of the Mills Company in any other way. Tbere 
was no meeting of the stockholders of the Montgomery Railway Company, but 
there was a spécial meeting of the directors for the purpose of authorizing 
the exécution of the note and mortgage. <No notice of this meeting was given 
to William Hayes, one of the directors, and he did not attend said meeting. 
The property of thé Montgomery Railway Company was afterwards, on or 
about the 14th day of December, 1904, sold by the Carolina Trust Company 
for $939.45 over and above a prier mortgage upon the same for $3,927.50 and 
costs, in favor of oHe H. A. Page. Upon the foregoing facts, the référée holds 
that the note of the Montgomery Railway Company to W. W. Mills, being 
without considération, was uuenforceable in his hands, and that the Trust 
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Company took the note with knowledge of its want of considération ; tliat it 
was not a purchaser for value without notice, as it is attached with knowledge 
of the facts, and it paid no présent considération to either W. W. Mills or the 
Railway Company for his indorsement ; that, therefore, the note and mort- 
gage were unenforceable In the hands of the Trust Company. The référée 
also holds that the said note and mortgage were Invalid, for the reason that 
they were executed without authority; beeause the spécial meeting of the 
dlrectors for the purpose of authorlzing the exécution of the note and mort- 
gage was held without any notice being given to William Hayes, one of the 
thr^e directors. and he was not présent at the meeting ; and, further, beeause 
there was no meeting of the stockholders to authorize a mortgage upon the 
Montgomery Railway Company's entlre property. It is ordered that the 
proof of claims be amended by strlking out the note and mortgage of the 
Montgomery Railway Company as a security therein. 

The eighth exception is as foUows: "That the assignment of $80,000 of 
stock owned by W. W. Mills In the Ralelgh & Cape Fear Railway Company, 
on the 15th day of February, 1904, for the purpose of securing the indebted- 
ness of W. W. Mills Company to the Carolina Trust Company is Invalld and 
of no effect, for that the said W. W. Mills was insolvent at the time, and dld 
not retain property amply sufflcient and available to pay hls credltors." The 
référée flnds the following facts: W. W. Mills on February 18, 1904, was the 
owner of $80,000 of the capital stock of the Raleigh & Cape Fear Railway 
Company. On that day he executed to the Trust Company the following 
instrument: "North Carolina, Wake County. I hereby pledge, assign and 
convey to the Carolina Trust C-o., for the purpose of securing any and ail 
notes, discounts, deraands and obligations of the W. W. Mills Co., a cor- 
poration, and the Biscœ Lumber Co., a corporation, which said Trust Com- 
])any may now hold or hereafter hold or acquire in $80,000, face value of my 
stocli in the R. & C. Ry. Co., certificate numbers belng as follows: 91, 88, 
89, 90, 02, and 93, and I hereby authorize and empower said Trust Co., to apply 
the stock hereby hypothecated to the notes, discounts, demands or obligations 
lierein mentioned, or to any or ail of them from tlme to time, to such proposi- 
tion, lots or parcels as the said Trust Company may see fit. The said stock 
to be held or roalized upon by said Trust Co., by the terms of notes, discounts, 
demands or obligations now existing, or which may hereafter exist, and held 
by said Trust Co., or the said Biscoe and Mills Cos., or mine. [Signed] W. W. 
Mills. [Seal.] Stock indorsod and attached thls Feb. l.'jth. 1904. [Signed] 
H. F. Smith, Wltness." This paper had never been registered. The certifi- 
cate of stock for $80,000 was indorsed by W. W. Mills to the Carolina Trust 
Company. When this paper was executed, the said W. W. Mills was heavlly 
In debt, and he did not then retain property amply sufflcient and available to 
pay his credltors. The référée flnds as a conclusion of law that the said in- 
strument was a pledge of the said stock, and not a mortgage. and that it dld 
not require registratlon ; that the said instrument is valid agalnst the credlt- 
ors of W. W. Mills in so fal as it attempted to pledge the said stock as col- 
latéral security to the debts of the Mills Company and the Biscoe Lumber Com- 
pany, upon which he was bound. It is accordingly ordered that the said proof 
of secured elalm be amended by strlking out thls stock as a collatéral security 
on the indebtedness of the W. W. Mills Co. and the Biscoe Lumber Company, 
other than that upon which W. W. Mills was bound. 

The ninth exception is as follows: "That the Carolina Trust Company bas 
no lien, under ehapter 275, p. 409, Pub. Laws N. C. 1903, upon the stock of 
W. W. Mills in the Carolina Trust Company, being described in the said 
proof of claim as 'about 140 sharesi of stock of the said Carolina Trust Com- 
pany' In the name of W. W. Mills or upon any other stock of said company by 
hiœ, and that the same was the indivldual property of said W. W. Mills and 
belonged to his estate for the beneflt of his gênerai credltors." The référée 
finds the following facts: W. W. Mills was the owner of 14.5 shares of the 
capital stock of the Trust Company of the par value of $100 each. In addi- 
tion to thèse shares, the said AV. W. Mills was the owner of 40 shares of 
said stock, which was pledged to the National Bank of Raleigh, N. C, 50 
shares of said stock which vi'as pledged to the Raleigh Savlngs Bank of 
Raleigh, iSÎ. C, 50 shares of said capital stock which was pledged to W. C. 
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Douglas, 200 sharef? to the Chatham Savlngs Bank, to secure a note for $6,000. 
The salfl Trust Company purehased said note, and tlius subrogated to the 
lien on said stock which was held by sald Chatham Savlngs Bank as seourity 
upon the said note. On the 26th day of July, 1904, W. W. Mills agreed wlth 
the Trust Company to sell hls stock to sald conipany at a prlce to be flxed by 
arbitrators and on the &th day of August, 1904, the arbitrators made an award 
appraising the stock at $75 a share. Accordlngly the Trust Company on the 
9th day of Augtist, 1904, purchased from^ the sald Mills 200 shares of stock 
at the aggregate priée of $15,000, whlch it now holds to be applied under the 
direction of this court. Copies of the submiasion and award are set forth 
in the Trust Company's amended proof of secured clalm flled hereln. The 
Trust Company claims a right to apply the proceeds of this stock and of the 
other stock held by Mills in the Trust Company, under the supposed statutory 
lien to the Indebtedness set forth In Its proof of clalm herein, upon which W. 
W. Mills Is liable. This claim is made under chapter 275, p. 469, Pub. Laws 
X. C. 1903. The référée holds that the contract of said bills of sale of his 
stock to the Trust Company, the submission to arbitratlon, and the award 
of the arbitrators flxing the prlce at whlch said stock should be sold are 
valid and blnding upon ail the parties; that the priée of thé said stock must 
be paid in cash. The Trust Company was ctiartered by a private act of the 
General Assembly of North Carolina (chapter 65, p. 80, Prlv. Laws 1895). 
Under this act its stockholders had the uhtrammeled right to dispose of their 
stock without let or hindrance. The Législature of 1903 enacted chapter 275, 
p. 469, Pub. Laws 1903, for the régulation of certain corporations formed there- 
under. The référée is of the opinion that this statute does not apply to the 
Trust Company, and, if it does, It is invalid as interfering wlth the right 
of disposition whlch is inhérent in the right of ownership, and which is se- 
cured to every stockholder by his contract of subserlptlon wlth the company. 
Such a law would Impair the obligation of the contract, and as such is in- 
hibited by the Constitution of the United States. The référée thérefore holds 
that the Trust Company had no statutory lien under the said act of the 
General Assembly of North Carolina. But it does hâve a lien to the amount 
of its debt and interest on sucb portion of said stock as it recelved f rom the 
Chatham Savlngs Bank to secure the note to the said Chatham Savlngs Bank, 
upon which it is pledged as collatéral. It Is thérefore ordered that the said 
proof of claim of the Carolina Trust Company be amended by striking there- 
from the said stock as collatéral security upon ail claims, except the note 
whlch the Trust Company purchased from the Chatham Savlngs Bank. 

The ninth exception. Tlils exception embraCes a great many items, tlie large 
majority of which relate to a séries of discounts and corresponding payments 
made by and to the Trust Company in respect to sight drafts drawn by the 
Mills Company on third persons, the proceeds of which went to the crédit of 
the Mills Company In its account with the Trust Company, wlth the imder- 
standing that. if the sald drafts should not Be paid, they should at once be 
taken up by drawer as cash Items. The resuit of this séries of transactions 
to the extent of $286.50 overdraft of the Mills Company on llth day of Au- 
gust, 1904, whlch was paid on or before the 19th day of August, 1904, as ap- 
paavs from the statement of the account furnished by the Trust Company. 
The référée has already found that at that tlme the Mills Company was In- 
solvent and the Trust Company knew or had reasonable ground to believe it 
to be so. Nevertheless, the référée holds that the payment of this overdraft 
in this manner did not constitute a fraudulent préférence, beeause the over- 
draft should be treated as a cash item; it hâving been agreed between the 
parties that thèse honored sight drafts should be paid immediately upon their 
return. The référée concludès that the payment of drafts as appears by the 
testimony does not constitute a fraudulent préférence under Bankr. Act July 
1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418). 

The.re are, however, a number of items in said exception which stand upon 
différent footing from the payment of the discount sight drafts which were 
returned dishonored. The followlng are the items referred to: 

(1) The assignment by the Mills Company of the Franklin notes and mort- 
gage. This has been heretofore cousldered and held to hâve constltuted a 
fraudulent préférence. 
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(2) The receipt and appropriation on September 22, 1904, of $3,000, the pro- 
ceeds of Franklin niortgage and notes to the payment of certain overdrafts 
and' other antécédent indebtedness. 

(3) The receipt on December 3, 1904, of 140 of W. W. Mills shares of stock 
in the Trust Company. It bas not been applied to any Indebtedness. There 
has been no agreement or consent of the said Mills that It should be so ap- 
plied. 

But, If it should be found otherwise, the transaction cornes withln the ban of 
the bankruptcy law as being a frauduleut préférence. At the tlme of the 
transaction the said W. W. Mllls was hopelessly insolvent, as was known to 
the Trust Company, or as it had good reason to so believe; the effect of the 
préférence being to enable the Trust Company to receive a larger percentage 
of its claim than other credltors of the same class. The proceeds of its sale 
are now held by the Trust Company, clalming the right to apply them in any 
of the Mills Company's liabilities upon wfiich W. W. Mills is indorser. The 
référée eonclndes that said bauk stocks should be stricken from the proof of 
claim as a security for any debt mentioned therein, and it is so ordered. 

(9) The payment on Juue 20, 1904, of the note of the Mills Company for 
$400 which had been previously discounted by the Trust Company, stands up- 
on a différent footing from the séries of transactions conuected with the dis- 
honored slght drafts above referred to. This was a fraudulent préférence, 
because it was the payment of an antécédent debt by an insolvent person, 
the ereditor. The Trust Company loicwing or having reasonable ground to 
believe it to be such, and the purpose and effect of th« transaction being to 
enable the Trust Cismpany to receive a larger ijercentage of its debt of $400 
than other credltors of the bankrupt of the same elass, it is ordered that tho 
Trust Company shall pay to the trustée the sum of $400, with interest, and 
that, unless this be done. the Trust Company's proof of secured claims be 
stricken out and expunged. 

(13) The payment on .luly 1, 1904, by the Mills Company of the note of W. 
W. Mllls for $425 in favor of the Mills Company and indorsed by said Com- 
pany and discounted on April 13, 1904, by Tnist Company. This note con- 
stltuted an ordinary pre-existing indebtedness of the Mills Company to the 
Trust Company, whieh could not be paid by the former company except in 
violation of the provisions of the bankruptcy act. 

The référée finds that the silills Company was insolvent on July 1, 1904, 
and that the Trust Company knew, or had reasonable ground to believe, it 
to be insolvent at that time, and that the effect of the payment was to en- 
able the Trust Company to receive a larger percentage of its debts than other 
credltors of the Mills Company of the same class. The référée therefore 
holds that this payment was a fraudaient préférence. It is therefore or- 
dered that the Trust Company pay to the trustée of the Mllls Company the 
suin of ,$425, wlth Interest from April 13, 1904, and, that unless this be done, 
proof of preferred daim be stricken out and expunged. 

(15) The payment on July 7, 1904, by the Mllls Company to the Trust 
Company of the follovi-ing notes which had beeu discounted by the Trust 
Company at the dates of the respective notes: Note of Mills Company to Z. 
P. Wright for $126.72; note of Mllls Company to J. R. Franklhi for $323; 
note of Mills Company to American Planing Mills for $108.21. Eaeh of thèse 
notes constituted a pre-existing indebtedness of the Mills Company to the 
Trust Company. The référée makes the same flnding of fact in respect to 
eaeh of thèse notes as is made in référence to the note described in 13 abovc. 
He therefore concludes that the payment of thèse notes constituted a fraud- 
ulent préférence. It Is therefore ordered that the Trust Company pay the 
trustée the several sums of $126.72, $323.00, and $108.21, and interest on same 
from the 7th day of July, 1904, and that, unless this be done, the said com- 
pany's proof of preferred claim be expunged. 

(17) The payment on July 11, 1904, by the Mills Company to the Trust 
Company of the note of the Mills Company to K. B. Johnson for $230, dated 
May 7, 1904, and discounted on that day by the Trust Company. Tins and its 
indorsement by the Mills Company constituted a pre-existing indebtedness 
of that Company to the Trust Company. That the référée makes tlie same 
findings of facts in respect to this note as ho made in référence to the note in 
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18 abore. The référée holds that the payment of thls note constîtuted a 
fraudulent préférence. It ig ordéred that the Trust Company pay to the trus^ 
tee $230, with interest from June 11, 1904, and that, unless the samè be 
done, the sald proof of preferred claim be stricken out and expunged. 

The forejoing report, together with the voluminous testimony filed 
therewith, hâve been carefully examined, and it is évident the findings 
of fact are supported by ample proof, compétent testimony. Hence the 
findings of fact are in ail respects confirmed. The conclusions of law 
are upon authority and are hereby confirmed, as are the orders con- 
tained in the report in ail respects; The whole report évidences a pa- 
tient hearing on the part of the référée and a proper solution of the 
difiicult questions involved, as it does a faithful, painstaking, energetic 
discharge of duty by the trustée. Both officers are entitled to the 
highest commendation. 

The report is adopted and confirmed 



THE JASON. 
(District Court, S. D. New York. May 22, 1908.) 

1. Shipping— Genekal Aveeage Conteibution on Account of Salvage— 

Négligent Stranding or Vessel. 

A steamer salling from Clenfuegos for New York, on her fourth trlp 
from such port during the same season and under the same eommand, 
stranded on the flrst nlght out In calm weather on Sambo Head a low 
lying rock several miles northward of the course she had taken on the 
prevlous voyages. The master used a British chart which was incorrect 
and contalned a caution that Its accuracy was not to be relied on, as no 
regular survey of the coast had been made. A more nearly correct chart 
had been made by the Unîted States Coast Survey which could hâve been 
obtalned, but the master made no inquiry. The vessel had proceeded for 
more than an hour before stranding over shoals and near charted reefs, 
which a vigilant lookout should bave observed. Heîd that. In the absence 
of any reasonable explanatlon of the unusual position of the vessel, the 
stranding must be chargea to her négligent navigation, and that she was 
not entitled to recover contribution In gênerai average from the cargo 
owners on account of salvage expenses. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 602.] 

2. Same — Suit in Genebal Aveeage bt Cargo Ownbb— Effect of Habbee 

ACT. 

Where a portion of a vessel's cargo was jettisoned on account of her 
stranding solely by reason of her négligent navigation, while section 
3 of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 
1901, p. 2946.1) exempts the vessel and owners from llability to the caîgo 
owner in tort for his loss, It does not afifect the right of the cargo owner 
to malntaln a suit against the vessel for a gênerai average contribution 
In conséquences of such loss. 

S. Same— Salvage— Adjustment in General Aveeaoe. 

After a vessel had been stranded through négligent navigation, the 
owner contracted for her salvage, agreelng to pay a certain par cent, of 
her salved value, the agreement not extending to the cargo. After the 
vessel and greater part of the cargo had been brought safeiy Into port, 
the cargo owners settled Independently with the salvors, paying a smaller 
per cent, of the salved value than that pald by the shipowner. Held, that 
the latter payment was properly a salvage payment, made for the bene- 
fit of ail Interests, and that under the American law, and section 3 of 
the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. St 
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1901, p. 2946]), in a suit by tlie cargo owiiers to enforce against tlie ves- 
sel, a gênerai average contribution On acoount o( cargo jettisoned, the 
sbipowner was entitied to liave the salvage payments made by the re- 
spective parties talien into the gênerai average adjustment although net 
entitied to an affirmative recovery of any balance which might be due 
him on such adjustment. 

[Ed. Note. — (5eneral average. see notes to Pacific Mail S. S. Co. v. 
New York, H. & R. Mining Co., 20 C. C. A. 357 ; The Santa Anna, 84 C. 
C. A. 316.] 

In Admiralty. Suit and cross-libel for gênerai average. 

On July 29, 1904, the Norwegian steamship Jason, under charter to the 
Ward Line, left Cienfuegos for New York, laden with about 12,000 bags of 
sugar and some gênerai cargo. She sailed early in the afternoon, with fine 
weather and the moon in the last quarter. She encountered neither storm 
nor fog, nor were her navigators aware of any unusual or dangerous condi- 
tions until shortly before 4 a. m. of July 30th, when she stranded on Sambo 
Cambeso, or Sambo Head, a low lying rock about seven miles northwest of 
Dry Shingle Reef. The Jason under the same command had been in and 
eut of Cienfuegos Harbor three tlmes during the year 1904 and before July. 
Her master used for purposes of navigation a British admiralty chart, pur- 
chased in New York. On this chart, and also upon the charts of the United 
States Coast and Geodetie Survey, Dry Shingle is placed in north latitude 
21 degrees 26% minutes. A chart had been puWished by the Hydrographie 
Office of the United States Navy in March, 1904, plaeing Dry Shingle in north 
latitude 21 degrees 2214 minutes, and it is apparently conceded that the new 
position is more nearly correct than the old. The chart used on the Jason has 
printed upon it: "The coasts of the Island of Cuba, and especially the south 
coast, not having been regularly surveyed, the mariner is cautioned not to place 
too much dependence on this chart." And where Dry ShlDgle is Indicated 
is printed the legend; "Dry Shingle reported to extend further south, 1883." 

The Jason having passed ont of Cienfuegos Harbor, set a course south 25 
degrees west niagnetlc, and niaintained it for 39 miles from Xagua Light. 
Having run this distance by 6:35 p. m., the course was changed to south 80 
degrees west magnetic, and so held until just before the stranding, and when 
it was too late by any change of course to escape disaster. This course by the 
the chart in use would hâve carried the Jason approximately 10 miles to the 
southward of Dry Shingle Reef, and at least 14 miles to the southward of Sam- 
bo Head. Accepting the latest chart as correct, however, the course in question 
would hâve brought her within 5 or miles of Dry Shingle and about 10 miles of 
Sambo Head. The distance run on the westerly course before stranding was 
between 70 and 75 miles, and, in order to go ashore, the Jason in running that 
distance had to get out of her course at least 10 miles, and had passed through 
11 or 12 miles of shoals and reefs to the northward of Dry Shingle before 
fihe finally fetched up. The captain went to his berth at 11:30 p. m., and was 
not called until stranding was unavoidable. When breakers were seen ahead, 
or nearly so, the wheel was ordered astarboard, and, when the vessel was fast, 
she was heading by compass W. by S. % S. There is no évidence as to the ex- 
act amount that she swung under her starboard wheel further than that she 
swung "very little." After midnight there were only the second oflicer and two 
men on deck, and the lookout had gone to call the watch shortly before the 
stranding ; but how long before that he left his post does not appear. On the 
same day that the Jason went ashore a passing steamer took her first officer 
back to Cienfuegos, whence her condition was cabled to New York. The own- 
ers' agent, with consent of ail parties in interest, agreed with the Merritt & 
Chapman Derrick & Wrecking Company that their tug Premier, then lying at 
Kingston, Jamalca, should go forthwith to investigate the Jason's situation and 
report what could be done, this for the agreed priée of .$1,000. The Premier per- 
formed this duty, and reported from Cienfuegos after viewing the Jason. The 
owners' agent being then unable to communicate speedily with the cargo owners 
agreed on behalf of the hull that the Merritt Company should salve the Jason 
for 40 per cent, of the salved value. No agreement was made with respect to the 
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cargo. While the steamer lay on the reef about a slxth of her sngar cargo 
was Jettlsoned. When the Premier retumed the task of releasing the Jasou 
from her position proved considerably easier tîan was anticipated the weath- 
er remalning unexpectedly favorable; and she was flnally taken under eon- 
voy to New York and dlscharged most of her cargo unlujured. The owners 
and underwrlters of the major portion of the cargo made au independeut 
settlemeut wlth the salvors for approxlmately 25 par cent, of salved vaine. 
The usual average bonds havlng been glven and an adjustment havlng been 
made at the Instance of the hull owners they bring the original libel herein, 
alleglng that the stranding was wlthout négligence or fauit on the part of 
the Jason, that ail salvage expenses are to be eonaidered as havlng been in- 
curred for the common beneflt In one continuons salving opération, and de- 
mandlng upon an adjustment of accounts that Arbuckle Bros, as owners of 
the major portion of the salved sngar pay in gênerai average ,f5,061.24. 

Thé oross-libel brought by Arbuckle Bros, agalnst the shipowners alleged 
that the stranding and conséquent damages were solely caused by the in- 
eompetency of the Jason's master, the deifectlve condition of her compassés, 
and faulty and négligent navigation; and it further asserts that salvage ex- 
penses are not the subject of adjustment in gênerai average, so that exciudlng 
the payments and iossea of the shipowners by reason of the négligent naviga- 
tion aforesaid, and exciudlng also the salvage payments of ali parties, there 
results a général average contribution arlsing prineipaily from jettisoned 
cargo due to Arbuckle Bros. In the amount of $3,482.76. 

Harrington Putnam, for the Jason. 
Lawrence Kneeland, for Arbuckle Bros. 

HOUGH, District Judge (after stating the facts as above). If the Ja- 
son stranded through négligent navigation, or by reason of the defects 
of construction, equipment, or fitting alleged in the cross liber and the 
answer to the original suit, the shipowners' action must be dismissed. 
There is, I think, no évidence justifying the belief that the ship's 
compass was so defective as to be the proximate cause of disaster, or 
that the master was incompétent, or that the ship herself was unsea- 
worthy. The question then remains whether the stranding was due to 
négligent or careless navigation. 

The fact that she did go ashore in calm weather, and on a frequent- 
ed route which she had already traveled several times under the same 
command, puts on the original libelants the burden of showing suffi- 
cient of the attending circumstances to warrant the inference that she 
stranded withoùt fault. The Nicanor (C. C.) 44 Fed. 509. That 
burden I do not think the original libelants hâve successfully borne. 
The chart by which their master navigated bore on its face a warning 
of unreliability, and was at once a suggestion to careful mariners of 
extrême caution while using it, and oiE the necessity of getting better 
charts if by inquiry they could be obtained. Four months before this 
accident a better chart was obtainable, but no inquiry was made, 
while a comparison of the courses steered by the Jason on leaving 
Cienfuegos on previous occasions shows a variation of method ir- 
reconcileable with carei In January and April, 1904, she had gone, 
according to her own testimony, much further south before turning 
west, yet varied her westerly course without any apparent reason. In 
June, 1904, she pursued, according to her master, a course which 
would hâve taken her directly over Dry Shingle, yet nothing happened, 
and the reef was not even observed. This last course could not hâve 
been steered as testified to, but its statement casts serious doubt on 
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the accuracy of the master's calculation. Further, it seems quite in- 
credible, if a proper lookout was maintained on the night of July 29th- 
30th, that the vessel could hâve proceeded for more than an hour 
over shoals and near charted reefs and through water of necessarily 
lighter color than the deep sea without any of thèse phenomena being 
observed in probable time to avert disaster. Yet, considering the 
course sworn to, the heading of the ship on taking the ground, and the 
charted position of the dangers to navigation, warnings must hâve pre- 
sented themselves and been unobserved by the Jason's crew. In a case 
such as this it is incumbent on the shipowners at least to suggest some 
reasonable explanation of the unusual. But one suggestion is made, 
viz., that by a northerly current the Jason was set at least 10 miles out 
of her course in traveling not over 75 miles. But no such current 
ordinarily exists in this région. It does ôccur after a severe northerly 
storm, because the water, having been blown away f rom the south 
coast of Cuba, flows back when the pressure is removed; yet in pro- 
ceeding southerly 39 miles the Jason made her fuU speed by the land, 
which is irreconcilable with the strong current asserted; and, finally, 
there is absolutely no évidence of the necessary antécédent northerly 
storm. It is for the libelants to show at least the strong probability 
of this current and excuse their master's ignorance of it. They hâve 
failed to show such probability, and the presumption, therefore, re- 
mains that it was négligent to go ashore in calm and clear weather. 
This finding of fact compels the dismissal of the original libel, under 
The Irrawaddy, 171 U. S. 187, 18 Sup. Ct. 831, 43 L. Ed. 130. 

The cross-libel is filed on the theory that the décision just cited 
intended to and did leave the law of gênerai average unaffected by 
the Harter act. Act Feb. 13, 1893, c. 105, 37 Stat. 445, § 3 (U. S. 
Comp. St. 1901, p. 2496). The court did recognize the Harter act as 
relieving the shipowner (under certain circumstances) from "Hability 
for the négligence of his servants," but denied that it conferred upon 
him any new or affirmative right of recovery in gênerai average or 
otherwise against the owners of cargo lost or damaged by such nég- 
ligence. The statute was declared to be a shield against one par- 
ticular form of attack by shippers ; i. e., a claim in tort for négligence, 
or in contract for breach of the agreement for safe carriage. But the 
Suprême Court did not hold that the fault or tort or négligence was 
extinguished by the statute. On the contrary, it approved the words 
of Jessel, M. R., in a case involving the same train of thought — "it 
[the statute] does not make [the shipowners'] acts right if they were 
previously wrongful"^ — ^and expressly disapproved the language of this 
court in saying (82 Fed. 474-477) : 

"In such cases (i. e., where due diligence has been observed) faults In the 
navigation or management of the ship are no longer by construction of law 
faults of the owner, and the ship ând her owner are now no more liable to 
tlie cargo ovpner for damages therefrom than the latter is liable to the ship- 
owner for the resulting damages to the ship. Both are alike strangers to the 
fault." 

Cross-libelants' interprétation, therefore, of this leading case leaves 
a cargo owner to do just what he could hâve donc before the Harter 
act — i. e., seek contribution in gênerai average even from a tort-feasor 
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— but what before that statute he never did do, because He then had 
a larger remedy, and could recover in solido for the wrong donc him. 
But neither before nor after that act could the négligent shipowner 
advance as a défense or set-ofï any claim of contribution to himself. 
He could not do this before the act, because (1) in the form of action 
then used he had no technical opportunity; and (2) if action in 
gênerai average had been resorted to by some ill-advised shipper, the 
same tort would hâve prevented the négligent ship recovering even a 
partial solatium for what was her own fault, nor could he do this 
after the act because the statute had not extinguished nor excused the 
original négligence. It did no more than prevent the assertion of a 
particular form of liability — i. e., that based on the tort, but made 
no change in the always existing (but not used) liability to contribute 
to a sacrificial expansé bénéficiai to the wrongdoer among others — 
such sacrificial expense being the basis of a sort or kind of action en- 
tirely différent from that arising on the tort itself . It is obviously true 
that the ground of recovery, the cause of action in gênerai average, is 
wholly différent from that in any suit to recover damages for négli- 
gence; the reason of the former being the benefit conferred by libel- 
ant on respondent, and o£ the latter the wrong donc by respondent 
to libelant. 

An examination, however, of the original record in The Strathdon 
(D. C.) 94 Fed. 306, affirmed 101 Fed. 603, 41 C. C. A. 615, shows that 
this view of the statute was advanced in that case and supported by 
the same arguments adduced hère. The District Court in the case cited 
clearly held that in an action substantially like the one at bar any 
recovery by way of gênerai average would, like complète restitution by 
action for négligence, be based on "a nonexistent légal wrong" (page 
210 of 94 Fed.) ; i. e., nonexistent because extinguished by the Harter 
act. That court held that, because the Harter act had extinguished 
the tort and disabled a cargo owner to assert the same as the cause 
of action, the same extinguishment had enabled the shipowner to hâve 
his claim considered in gênerai average. I find it difficult to per- 
ceive any différence between this statement and that of this court 
(above quoted) that shipowner and cargo owner since the Harter act 
"are alike strangers to the fault." Yet the Circuit Court of Ap- 
peals, although deciding the Strathdon on the ground that there 
was no fault whatever in the shipowner, expressly approved the rea- 
soning of the District Court in words too plain to be disregarded, even 
though such approval was not necessary to the décision of the case 
as finally disposed of. It must therefore be held hère, not only that 
the cross-libelants can maintain their suit for a gênerai average con- 
tribution, but that the principle of adjustment must be the same as if 
the Jason's stranding had been due solely to vis major and the ship 
f ree from any fault at ail ; or, in other words, the efïect of the décision 
in the Strathdon is to blot out the fact of négligence when the action 
is promoted by an innocent libelant and leave it as a bar to any suit 
begun by the tort-feasor. The figures revealed by the pleadings seem 
to show that if the salvage payments made by the owners of the Jason 
and Arbuckle Bros., respectively, be regarded as expenditures for com- 
mon benefit and allowable in gênerai average, the adjustment will re- 
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suit in a balance in favor of the Jason, and it therefore becomes neces- 
sary to consider the nature of salvage payments or awards in rela- 
tion to such adjustment. 

Whether salvage sliall be considered in gênerai average under the 
exact circumstances hère shown is confessedly a new question, The 
average bond produced requires that the losses and expenses shall be 
stated and apportioned "in accordance with the established usages and 
laws in similar cases," but this does not much advance the discussion, 
for neither in reported cases nor in the évidence of the experts pro- 
duced is there found any identical instance. It is, however, shown by 
the testimony that the long-established custom of American adjusters 
is to treat the expense of a continuons salvage opération as a charge 
distributable over the several interests. The language of the witness- 
es leaves no doubt of the principle as understood by them, but their 
instances, gleaned from long and varied expérience, show no doser 
application of it than a redistribution of one award over interests 
whose values had been more accurately ascertained by the adjusters 
than had been done in the légal proceedings wherein the award was 
given. The work of Mr. Dixon on Marine Insurance and Salvage, 
published in 1862, may, I think, be relied on as showing the estab- 
lished practice of New York adjusters, and he lays it down as a gên- 
erai principle (page 102) that, "where ship and cargo are saved to- 
gether, the total salvage is apportioned upon the ship and cargo ac- 
cording to their respective values." This usage is in accordance with 
the law; for, "when a vessel is accidentally stranded in the course of 
her voyage and by labor and expense she is set afloat and complètes 
her voyage with the cargo aboard, the expense incurred for that voy- 
age, as it produced benefit for ail, so it shall be a charge upon ail 
according to the rates apportioning gênerai average" (McAndrews 
V. Thatcher, 3 Wall. 347, 18 L. Ed. 155), expressly approving Bedford 
Commercial Assurance Co. v. Parker, 2 Pick. (Mass.) 7, 13 Am. Dec. 
388, and Phillips on Insurance, § 1340, which are to the same efïect. 
Cf. The Congress, 1 Biss. 42, Fed. Cas. No. 3,099. The nature of 
salvage in this regard is compendiously stated by Brown, D. J., in 
International Navigation Co. v. Atlantic Mutual Ins. Co. (D. C.) 100 
Fed. 312, affirmed 108 Fed. 987, 48 C. C. A. 181, certiorari denied 181 
U. S. 623, 21 Sup. Ct. 926, 45 L. Ed. 1033 : 

"Whatever the ship or owner is obliged to pay under such a decree [for salv- 
age] • * • belng a charge and lien upon the ship, is as much an appro- 
priation of the ship pro tanto to the common safety, to her hurt, détriment, 
and damage, as the cutting away of her masts would be, or a jettison of goods 
for the same pnrpose." 

There can be no doubt that from the time the Premier went to work 
until the Jason arrived under convoy at New York with her salved 
cargo on board there went on a continuons service of the kind ordi- 
narily called salvage, and such successful service benefited both huU 
and cargo. If the resuit of this opération had been a suit aiïecting ail 
interested, and one decree had been entered awarding the same per- 
centage of recovery against the several values found or agreed upon 
ia the action, there can be no doubt but that such award would by 
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American law and the practice of New York adjusters hâve been car- 
ried into any adjustment had, even though the values had been varied 
by further or better information. 

But it is urged hère that the payments made should ail be excluded 
becàuse (1) they (or at least the moneys paid by the hull owners) are 
not properly salvage — i. e., amounts recoverable under the maritime 
law for services rendered voluntarily and not under contract— or be- 
càuse (3) the parties in interest having made their own several bar- 
gains (a) at différent rates, and (b) at différent times, there was no 
sacrifice for common interest and no équitable reason exists for open- 
ing or changing each man's bargain made in self-interest alone. It is 
suggested in Carver on Carriage by Sea (4th Ed.) § 394, that salvage 
"in the strict sensé" as above defined is not within the principle of gên- 
erai average. This I believe to be contrary to the American déci- 
sions, but the présent argument varies the claim to meet our law, and 
insists that private contracts will not support a true salvage recovery. 
The argument which makes a distinction between salvage and serv- 
ices in the nature thereof is very artificial at best; but to assert that 
salvage dépends for its existence on the nature of the agreement, 
whether express or impHed, on land or at sea, by virtue of which the 
work is entered on, is too refined to be sound. The nature of the serv- 
ice, its récognition by maritime law, and the remédies for its enforce- 
ment are identical whether or not there be any agreement other than 
that implied by going to the assistance of the ship in péril, provided 
only that the reward be dépendent on success and obtainable only out 
of the rescued property. See a "salvage contract" considered in The 
Alert (D. C.) 56 Fed. 731, where, if any distinction such as hère sug- 
gested had existed, it would most appropriately hâve been made. The 
service to the Jason and her cargo was salvage as that term is used 
in the American cases cited and many others. 

It is, however, true that not "ail salvage charges are to be deemed 
a gênerai average." Peters v. Warren Ins. Co., 1 Story, 463, Fed. 
Cas. No. 11,034. It is only when the expense is incurred for the 
benefit of ail concerned that such is the case, and the contention of the 
cargo owners accordingly is that neither what they paid the Merritt 
Company nor what the owners of the Jason so paid was for common 
benefit. On this point the time of payment or agreement must be im- 
material. Whether several persons pay or promise to pay at one time 
or another is of itself no évidence to show or disprove a community 
of interest. 

As to the rëmaining part of cross-libelants' argument, I am con- 
vinced that the fact of the shippers having after the péril made a settle- 
ment better than the owners could make a bargain beforehand is a 
point rather specious than sound. If the owners' agent had made an 
entire contract with the salvors to rescue both cargo and ship for a 
definite sum, then in so far as that contract was reasonable such rea- 
sonable "disbursement (thereunder) in so far as it was a disbursement 
for the salvation of the whole adventure from a common imminent 
péril may properly be charged to gênerai average." Océan S. S. Co. 
v. Anderson, L. R. 10 App. Cas. 107. The contract the ship's agent 
did make was really this: The Merritt Company was to get 40 per 
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cent, of the salved value of the vessel, and whatever the court or agree- 
ment might allow on the salved value of the cargo ; but the company 
was to salve both vessel and cargo. The agreement was one. The 
compensation only was not fully agreed on. It must be found that 
this agreement was reasonable considering the time of year and prob- 
ability of hurricanes, the dangerous nature of the coast and the likeli- 
hood of loss of cargo by melting. The truth is that a high charge was 
made for the hull because it seemed unlikely that there would be much 
cargo left. It was not the cargo owner that made the original and es- 
sential bargain." It was the ship's agent; but the cargo owner ratified 
that bargain, and united in sacrificing something for the common ben- 
efit when he paid rhoney to the salvors. It seems to me, therefore, 
that this salvage expense, howéver or whenever liquidated, was some- 
thing done for common benefit, and therefore should under American 
law be brought into the gênerai average adjustment. The cases of 
salvage awards at rates differing in the same decree as against hull and 
cargo (The Velox, L. R. 1906, Prob. 2C3; The Lahaina [D. C] 19 
Fed. 923; The Cyclone [D. C-l 16 Ped. 486) do not in my view mili- 
tate against this conclusion. The test in gênerai average is not what 
it was worth to each interest to procure its own salvation. That is 
no more to the point than the fact that some shippers of goods may 
prefer them to be lost rather than saved. The test is whether there 
was in law a voluntary sacrifice for the common benefit, and the mo- 
ment salvage is paid or agreed to be paid on goods saved with the ves- 
sel such sacrifice exists. No shipper is compelled to take his goods. 
He may permit them to be sold by the salvors ; but, if he elects to take 
his goods and pay the salvage and signs an average bond, he is by his 
own act entitled and subject to contribution for ail the sacrifices which 
in a légal sensé were voluntarily made before any séparation of in- 
terests took place. Taking, therefore, into considération the respective 
contributions of hull owners and shippers towards salvage expenses, 
it appears to me that no balance is due to Arbuckle Bros. If counsel 
think my computation in error in this regard, a référence may be had, 
if the amount is not agreed upon. While believing that under the déci- 
sion in The Strathdon, supra, there can be no adjustment in gênerai 
average without taking into considération the sacrifices of thèse nég- 
ligent shipowners, it is impossible that such advances can be used 
further than to defeat the otherwise valid claims of the shippers. The 
hull owners can hâve no affirmative recovery in any form of action. 
The cross-libel is therefore also dismissed. 
Both dismissals will be without costs. 
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PENNELL et al. v. UNITED STATES. 

THE WINOOSKI. 

(District Court, D. Maine. March 30, 1908.) 

No. 20. 

1. Collision— Steam and Sailing Vessels— Excessive Speed of Steamer in 

FOG. 

TJnder rules 20 and 21 of the navigation rules of 1864, whlch requlred a 
steam vessel to keep out of the way of a sailing vessel and to go at a 
modéra te speed in a fog, and the rule of décision requiring a sœam ves- 
sel to proceed at such redueed speed in a fog as to be able to reverse her 
engines and come to a standstill before colliding with a vessel which she 
ought to see, the United States gunboat Winooski, proceeding at night in 
a dense fog 35 or 40 miles ofC the coast of Nova Scotia, and in the track 
of vessels on the way to or from Halifax, at a speed of seven knots an 
hour, was going at an excessive speed, and was in fault for a collision 
with a brlg not shown to hâve taken any action to embarrass the steamer 
In the performance of her duty or to hâve failed in any way to duly 
apprise the steamer of her approach. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 170. 

Collision rules — Speed of steamers In fog, see note to The Niagara, 28 
O. C. A. 532.] 

2. Same— Speed of Sailing Vessel — Evidence. 

A speed on the part of the brlg of 3 or even 3% knots an hour, which was 
barely sufflcient to give her steerageway, was not excessive, and évidence 
■ that her speed did not exceed that rate is entltled to credence, in the ab- 
sence of any entry In the log of the steamer, which was very complète 
and fuU in giving the détails of the disaster, Indicating that the brig was 
going at excessive speed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 171. 

Collision rules — Speed of sailing vessels In fog, see note to The Mount 
Hope, 29 C. C. A. 368.] 

3. Same— LiGHTS— Evidence. 

Direct and positive évidence from the brig that her lights were properly 
lighted and set 45 minutes before the collision is sufflcient to establish the 
fact that they were burning at the time of collision, when oorroborated by 
the log of the steamer, kept by the acting master, stating that the brig's 
lights were reported and were seen by him immediately before the collision, 
as against the testimony of persons from the steamer that they were not 
burning when they went on board the brig after the collision, which was 
of such force as to throw her substantially on her beam ends. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Collision, § 123.] 

4. Same— IiOOKOUT— Foa Signals. 

Evidence consldered, and held to show that the brig had a proper look- 
out, that he was sounding the fog horn at shorter Intervais than required 
by the rules, that bis failure to hear the fog whistle of the Winooski was 
not a fault and was immaterial, as It was heard by the mate in charge, 
and that the brig was in no way chargeable with fault contributlng to the 
collision and could not hâve avoided it after hearing the whistle, but that 
it was due solely to the excessive speed of the gunboat. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Collision, § 151.] 

5. Same— Suit fob Collision— Evidence. 

Where one of two vessels in collision charges the other with faults, 
whlch If the charges are true would hâve been obvious, the fact that her 
own log, written at the time, makes no mention of them, is significant and 
tends to discrédit her clalm. 

In Admiralty. 
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Bird & Bradley and Benj. Thompson, for libelants. 
Robert T. Whitehouse, U. S. Atty. 

HALE, District Judge. This suit is begun by a pétition brought by 
virtue of a spécial act of Congress of February 34, 1905, 33 Stat. 810, 
c. 777, which refers the subject-matter to the examination and ad- 
judication of the District Court of the United States for the Dis- 
trict of Maine, and provides that the practice shall be in accordance 
with the rules of practice and procédure in admiralty. 

The suit is to recover damages arising from the loss of the her- 
maphrodite brig Olive Francis of Machiasport, Me., by collision with 
the United States gunboat Winooski_on the 30th day of July, 1866, 
45 minutes after midnight. 

The Olive Francis was an hermaphrodite brig, 110 feet long, and 
of the burden of 293 ^Vss tons. Àt the time of the collision, she 
was proceeding in ballast from Boston to Glace Bay, Cape Breton, for 
a cargo of coal. About noon on Sunday, July 39th, she tacked ship 
oflf the harbor of Halifax, Nova Scotia, with ail sails set except her 
studding sails. The wind was southWesterly and was light and baf- 
fling. Just before dark, a thick fog set in. Her royal was then taken 
in, and she proceeded closehauled, with her starboard tacks aboard, 
until the time of the collision. 

The gunboat was a side-wheel steamer, S50 to 375 feet long, and 
of 974 tons burden, carrying 10 guns. She was proceeding along the 
Nova Scotia coast on a voyage westward, having left the Gut of 
Canso on the morning of July 29th. At the time of the collision, the 
sea was smooth, there was a thick fog, and the wind was from south 
to Southwest. The petitioners contend that the collision arose from 
the great speed of the steamer and lack of proper efforts on her part 
to avoid the brig. The government contends that the rate of speed 
of the steamer was prudent and safe, in view of the skill and care 
exercised and of the précautions taken in navigating her, and in view 
of the reciprocal précautions required by law from other vessels. It 
contends, further, that the collision was caused: First, by the exces- 
sive speed of the brig; second, from the fact that the brig did not 
hâve proper Hghts; third, that she did not hâve a sufïicient lookout; 
fourth, that she did not sound fog signais; fifth, that, upon hearing 
the whistle of the gunboat, she did not give some spécial signal to 
warn the steamer; and that she was also in fault for putting her helm 
hard astarboard. 

1. Was the gunboat going at a moderate speed? 

The navigation rules of 1864 were in force at the time of the colli- 
sion. The following rules hâve a bearing upon the questions now 
before the court : 

"Rule 20. If two vessels one of which Is a sailing vessel and the other a 
steani vessel are proceeding in such directions as to involve risk of collision, 
the steani vessel shall keep out of the way of the sailing vessel. 

"Rule 21. Every steani vessel when approaching another vessel so as to in- 
volve risk of collision, shall slacken her speed, or, If necessary, stop her en- 
glues; and every steam vessel shall, when in a fog, go at a moderate speed." 

"Rule 23. Where by rules IT, 19, 20 and 22 one of two vessels shall keep 
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out of the way, the other shall keep he» course, suTîject to the qualifications 
of rule 24." 

Rule M relates to spécial circumstances, rendering a departure from 
the rules necessary in order to avoid immédiate danger. 

More than 40 years hâve elapsed since the events happened which 
form the subject-matter of this controversy. The able proctors on 
both sides hâve shown great carç, and ability in placing before the 
court ail the testimony that can be obtained after the lapse of so long 
a time and the death of many of the participants. Upon the question 
of speed, the évidence is quite extended and somewhat contradictory. 
The testimony of Rear Admirai Casey is important and persuasive, 
especially when taken in connection with the log. Admirai Casey was 
the navigator and acting executive officer of the gunboat. He is a 
mariner and a naval officer of great expérience and ability. He testi- 
fies frankly and with great détail. He went below just after mid- 
night. After eviden^ reflection and yvith carç, he fixes the speed at 
that time at "not much over seven knots. I say seven knots/' He 
testifies, further, that froni the practice of the ship the speed through- 
out the hour from 13 to 1 o'clock would be the same. He admits that 
the approved practice and principles of seamanship and steam naviga- 
tion require that, under the conditions of sea and weather at the time 
of the collision, he should slow the ship to a speed that would make 
her readily manageable, His opinion is that six or seven knots would 
be a very good speed ; that such speed gives good command of a ship 
in a fog, so that she will answer her helm and keep out of the way 
of other yessels ; that he regarded it as good seamanship to keep the 
Winooski under the conditions that she was at the time of the col- 
lision and at the rate of speed at which she was proceeding; that at 
such rate she would answer her helm better than when going at three 
or four knots. But he says that, when running in for the shore, as 
when approaching Machias Harbor, he would keep her at three or 
four knots an hour, so that her headway could be stopped quickly. 
And he admits that she woujd hâve steerage way at three or four 
knots, although "sluggish." He regards seven knots as a proper speed 
in a dense fog, although he says the gunboat could be stopped more 
quickly at three or four knots, but could not change her course so 
quickly as if going faster. His testimony is important with référence 
to the force of the blow when the gunboat struck, and shows that 
she must hâve been going at great speed. He says i't was like striking 
a reef, and that it never occurred to him that she had collided with a 
vessel. There is testimony from another source that the shock from 
the collision was as if the. vessel had "struck a rock." The effect of 
the blow on the hull of the brig substantiates the fact that the gunboat 
was proceeding at a high rate of speed. The blow was at about right 
angles. It listed the brig. over three feet. It was "right into her eight 
or ten feet." A careful examination of the log confirms the évidence 
relative to speed. The steam log indicates that the gunboat main- 
tained a substantially uni form rate of speed of nine knots an hour, on 
July 39th from 11 a. m. to 11 p. m. At the latter hour the order was 
given and recorded to slpw to twelve révolutions, or to a little more 
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than half speed. And I do not find from the deck log or the steam 
Ipg that after 11 o'clock there had been any change in conditions af- 
fecting the speed. Admirai Casey was, I think, correct in fixing the 
rate of speed at "seven knots at least." I cannot escape the conclusion 
that this was her speed at the time of collision. 

In Palmer v. Merchants' etc., Co. (D. C.) 154 Fed. 683, I hâve lately 
had occasion to consider some of the later décisions in the matter of 
speed in a fog. In the case at bar the question arises under the navi- 
gation rules adopted by Congress in 1864. Under those rules, how- 
ever, the question is not materially différent from that which arises 
under the présent rules. Indeed, before 1864, the law in regard to 
speed in a fog was well determined in this country under the rules 
laid down by Judge Sprague and other eminent authorities on mari- 
time law. And, before the statute of Victoria 25 and 36, in the early 
days of steam navigation, there are well-considered décisions in Eng- 
land on this subject, recognizing the necessity for steam vessels to 
proceed at a moderate speed in a fog or in dark and rainy weather. 
From the statute of Victoria, Congress drew much of the maritime 
législation of 1864. 

Under rule 21 of the statute of 1864, The Nacoochee, 137 U. S. 
330, 11 Sup. Ct. 122, 34 L. Ed. 687, is a leading authority. In that 
case, in speaking for the Suprême Court, Mr. Justice Blatchford said : 

"It is conteaded for the steamer that she was not guilty of any negleet in 
golng at the rate of speed found. Her full rate of speed was between 13 
and 14 knots an hour. When she first overhauled the schooner, her speed 
was between 6 and 7 knots an hour, and she kept up the latter speed until 
she reversed her engines on suddenly sighting the schooner in the fog, about 
500 feet away. * * • The steamer was bound to keep ont of the way of the 
schooner, and the burden rests upon her to show a suflîcient reason for not 
doing so. She must be held wholly responsible, unless she shows a fault on 
the part of the scliooner which coutributed to the collision, or that It was 
due to unavoidable accident." 

While the same rules were in force, there are numerous décisions 
on this question. In The Pennsylvania, 19 Wall. 125, 22 L. Ed. 148, 
a case of collision between steam and sail occurring in 1869 about 
200 miles oiï Sandy Hook, seven knots in a dense fog is held to be 
immoderate speed. In this circuit, in The Monticello, 1 Holmes, 7, 
Fed. Cas. No. 3,971, a case of collision in 1870 on the open sea 30 or 
40 miles from Cape Lookout, Judge Shepley held the steamer's speed 
of 8 miles (less than seven knots) to be excessive. In that case he said 
that the "speed should be more moderate according as the fog is more 
dense." In The Eleanora, Fed. Cas. No. 4,335, Judge Blatchford's 
language is to the same efïect. I hâve had occasion in other cases to 
cite The Colorado, 91 U. S. 692, 23 L. Ed. 379, a case of collision be- 
tween steam and sail in 1869 on Lake Huron, where Mr. Justice Clif- 
ford holds that, in a fog, "slow speed is indispensable, and that the 
courts require very slow speed, just sufficient to subject the vessel to 
the command of her helm." He adopts substantially the English rule 
that a steam' vessel is going at an immoderate speed if she is going 
at such speed to make it "dangerous to any craft which she ought to 
hâve seen and might bave seen." He held a rate of five or six miles 
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an lipur an excessive speed. The following cases in point were de- 
cided under the rules o£ 1864: The City of Gautemala, 8 Ben. 521, 
Fed. Cas. No. 2,747; The Hansa, 5 Ben. 50^, Fed. Cas. No. 6,037; 
The Louisiana, 2 Ben. 371, Fed. Cas. No. 8,537; The Franconia, 4 
Ben. 181, Fed. Cas. No. 5,049; The City of Panama, 5 Savvyer, 63, 
Fed. Cas. No. 2,764; The D. S. Gregory, Fed. Cas. Nos. 4,099, 4,103; 
The Léo, 11 Blatch. 225, Fed. Cas. No. 8,254; The Alberta (D. C.) 
23 Fed. 807; The Luray (D. C.) 24 Fed. 751; The Blackstone, 1 
Lowell, 488, Fed. Cas. No. 1,473. 

It is interesting to trace the earHer cases prior to the law of 1864: 
Newton v. Stebbins (1850) 10 HoW. 586, 13 L. Ed. 551; McCready 
V. Goldsmith (1855) 18 How. 89, 15 L. Ed. 288; New York v. Rae 
(1856) 18 How. 223, 15 L. Ed. 359; Rogers v. St. Charles (1856) 19 
How. 108, 15 L. Ed. 563; The City of New York, Fed. Cas. No. 
2,759 ; The Northern Indiana (1863) Fed. Cas. No. 10,320. 

In The Umbria, 166 U. S. 404, 17 Sup. Ct. 610, 41 L,. Ed. 1053, in 
speaking for the Suprême Court, Mr. Justice Brown says : 

"The gênerai eonsensTis of opinion in this country is to the eiïect tliat a 
steamer is bound to use only such précautions as will enable her to stop in 
time to avoid a -collision, after the approacliing vessel cornes in sight, pro- 
vlding such approaching vessel is herself going at the moderate speed re- 
quired by law." 

In The Chattahoochee, 173 U. S. 540, 548, 19 Sup. Ct. 491, 43 L. 
Ed. 801, Mr; Justice Brown further explains the rule which he had 
followed in The Umbria, supra, and says : 

"While salling vessels hâve the right of way as against steamers, they are 
bound not to embarrass the latter elther by changing their course or by such 
rate of speed as will prevent the latter from avoiding them." 

Mr. Justice Brown thus indicates the reason for stating the rule as 
he did in the case of The Umbria. The doctrine of the courts is that 
the speed of a steamer must be judged by ail the circumstances of the 
case ; that the action of the approaching vessel may be one of the vital 
circumstances. She must not embarrass the steamer either by chan- 
ging her course or by changing her speed or by proceeding at such 
speed that the steamer will not be able to avoid her, even if such 
steamer is under perfect control and proceeding at a moderate rate of 
speed. 

In The Louisburg, 75 Fed. 424, 21 C. C. A. 424, Judge Webb said : 

"The familiar principle of law is that the sailing vessel is to lieep her 
course, and that the steamer is to keep clear. As has been stated by the 
respondent hère, the duty of the steamer is imposed upon her upon the con- 
dition that the sailing vessel compiles with what is requlred of her. In other 
words, the sailing vessel must not, by any action on her part, interfère with, 
embarrass, and defeat the steamer in the employment of proper means to 
perform her duty." 

In that case, Judge Webb held that a speed of seven knots an hour 
in a dense fog at a point off the coast of Nova Scotia in a somewhat 
frequented part of the high seas was excessive. 

The learned proctor for the government has argued with great force 
and ability that even the strictest construction of the rules of naviga- 
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tion relating to speed does not require a steamer to lie to or anchor; 
that moderate speed does not mean no speed at ail ; that such steamer 
is not required to stop at the first signal heard by her unless its prox- 
imity be such as to indicate immédiate danger ; and that the obliga- 
tions to slacken speed, and if necessary to stop and reverse, do not 
become operative until those in charge of the steamer know that they 
are approaching another vessel. In support of his contention, he cites 
The Leland (D. C.) 19 Fed. 771, The Ludvig Holberg, 157 U. S. 60, 
15 Sup. Ct. 477, 39 L. Ed. 620, and other cases. But thèse cases are 
not inconsistent with the rules laid down in the cases which I hâve 
cited. The doctrine of maritime courts is that a steamer in a fog must 
not run at such speed as to prevent her from reversing her engines 
and coming to a standstill bef ore she shall coUide with a vessel which 
she ought to hâve seen. This doctrine is well stated by Judge Wal- 
lace in The Etruria, 147 Fed. 216, 77 C. C. A. 442. 

In the case at bar, as in The Nacoochee, supra, and The Umbria, 
supra, the duty is imposed upon the steamer by law to keep clear of 
the sailing vessel. The burden of proof is upon her to sliovif fault upon 
the part of the brig, or to show that the collision was due to inévita- 
ble accident. There is some dispute as to the location on the high seas 
where the vessels came together. It appears that the brig made her 
last tack, previous to the collision, ofï Halifax Harbor, just bef ore the 
fog shut in, about noon Sunday, July 29th, and that she proceeded, 
with her starboard tacks aboard, closehauled, until the time of the col- 
lision. In the light baffling wind her course could not hâve been steady, 
and it is impossible to détermine at precisely what point she had arriv- 
ed at midnight. The learned proctor for the government contends 
with great earnestness that she must hâve been at a much greater dis- 
tance from the coast than is admitted by the petitioners ; but from aU 
the évidence I am persuaded that the conclusion of the petitioners is 
not far out of the way, and that she was about 35 or 40 miles ofï the 
coast of Nova Scotia. 

The place where the two vessels came together was not in one of 
the great paths of commerce, but it was in a place frequented by ves- 
sels going to and from the Gut of Canso and ports to the eastward. It 
was also in the path of vessels proceeding to and from Halifax. In 
such a place, in my opinion, a speed of 7 knots an hour in a dense fog 
is not moderate speed. Indeed, I must find that the admitted speed of 
6Y^^ knots an hour, under ail the circumstances, was not a moderate 
speed in a dense fog. 

I hâve no doubt that the opinion expressed by Admirai Casey that 
seven knots is a proper speed in a dense fog is the opinion shared by 
many other mariners of great ability and expérience. Courts hâve 
often commented upon the fact that masters of steamers are prone to 
lay great stress upon the necessity of keeping a steamer going at a 
high rate of speed in order that she may answer her helm quickly, but 
it is impossible for courts to overlook a plain breach of the written 
law that steamers in a fog must proceed at such reduced speed as to 
be able to reverse their engines and come to a standstill before col- 
liding with a vessel which they ought to bave seen. In The Cam- 
bridge, 2 Lowell, 21, Fed. Cas. No. 2,334, Judge Lowell comments up- 



70 162 FEDERAL REPORTEE. 

on the fact that the doctrine of courts must prevail over the learning 
of mariners. 

The learned proctor for the government has cited The Colorado, su- 
pra, and The Âlberta, supra, and insists that a steam vessel is under 
the duty only of adopting such rate of speed as would place her head- 
way under such ready command that she can be stopped within such 
distance as other vessels can be seen by her, under the assumption that 
such other vessels will do their duty in apprising her of their proximity. 
Thèse cases would hâve great force if there were a différent state of 
facts in the case at bar. But the whole testimony convinces me that 
no action of the brig defeated the gunboat in the employaient of proper 
means of performing her duty. I cannot find that the brig failed in 
any way to apprise the gunboat of her approach. 

I find,' then, that the gunboat was in fault, in that she was not go- 
ing at a moderate speed in the fog, and I am of the opinion that the 
immoderate speed of the gunboat in the fog was the cause of bringing 
the vessels into such a position when they first came in sight of each 
other that it was impossible to prevent a collision, and that thus her 
speed in the fog was the initial cause of the collision. 

3. Was the brig going at a moderate speed in the fog? 

There was a light baffling wind, about a 3-knot breeze. Sometimes 
the brig's sails were full, and sometimes they were flapplng. The 
whole testimony induces the belief in my mind that, while her speed 
varied with a bafifliing wind, the brig was not proceeding at any time 
at a speed materially above 3 knots; certainly not at a greater speed 
than 3% knots. The testimony shows, too, that this speed was only' 
sufficient to give her steerage way. The évidence is that, when the fog 
set in, the royal of the brig was taken in, that the brig then proceeded 
with little more than steerage way, and at the time of the collision she 
was going at "3 knots an hour." Neither of the logs upon the gunboat 
ascribes immoderate speed upon the part of the brig as the cause of 
the colHsion. 

In The Etruria, supra, in drawing the opinion for the Court of Ap- 
peals of the Second Circuit, Judge. Wallace, under similar circum- 
stances, held that the absence of any entry in the log was a "suspicions 
circumstance." 

In The Richmond (D. C.) 114 Fed. 308, Judge Waddill held that 
the claim that the collision was due to the failure of the schooner to 
show proper lights was materially weakened by the fact that the omis- 
sion was not mentioned in the steamer's log. 

It may further be said, with référence to the omission in the steam- 
er's log in this case, that the log is very complète and full, and the 
court cannot escape the conclusion that, while the log recites in détail 
so many things in regard to ail the matters relating to the disaster, 
it would not hâve been likely to remain silent about so material a cir- 
cumstance as the fact that the brig was going at an immoderate rate 
of speed. 

I cannot conclude that, under the circumstances, a speed of 3 
knots, or even of 3% knots, an hour was an immoderate speed. In the 
case of Palmer v. Merchants' etc., Co., supra, I hâve considered many 
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cases in which courts hâve distinctly held 4 knots an hour to be mod- 
erate speed under circumstances similar to those in the case at bar. 

In The Nacoochee, supra, the Suprême Court held that a speed of 
four miles an hour off Cape May was not excessive speed. The Su- 
prême Court reversed the court below in holding the sailing vessel at 
fault for excessive speed and for other causes. The Colorado, 91 U. 
S. 693, 23 L. Ed. 379; The Vedamore (D. C.) 131 Fed. 154; The 
Furnessia (D. C.) 137 Fed. 955. 

I fînd therefore that the schooner was not proceeding at an immod- 
erate speed in a fog, and was not in fault. 

3. The government accuses the brig of fault in failing to hâve lights 
properly set and burning at the time of the collision. 

The government's contention that there were no lights is based up- 
on the testimony that when Admirai Casey came on board the brig he 
saw no lights, that when Bennett rowed around the brig he saw no 
lights, and that after the collision lanterns were found aboard with the 
lights out. Against this we hâve the distinct; affirmative testimony 
that the lights were properly lighted and set at 13 o'clock, and there 
is a presumption that such condition existed at the time of the col- 
lision; there being no testimony to the contrary. The court must 
consider the fact that the collision was attended with such force that it 
would be likely to put out the lights, that when the lanterns were found 
without lights the brig was listed over, her jib boom was under wa- 
ter, and she must hâve been substantially upon her beam ends, so that 
the testimony as to the absence of lights at this time is not very per- 
suasive. The deck log of the Winooski shows that, from midnight to 
4 a. m., it was kept by James Van Buskirk, the acting master, who is 
since deceased. The entry immediately after midnight is as follows : 

"July 30. At sea. From midnight to 4 a. m. Cloudy weather and thick 
fog. Blew the whistle every flve minutes. At 12 :45 lookout reported a light 
right ahead. Saw it and immediately rung two bells ;. ordered tbe helm hard 
aport and rung three bells. Before anything more could be done we struck. 
"Called away the first and second cutters which left the ship inside of flve 
minutes and got ail the persons from the wreek, which proved to be the brig 
Olive Francis, Captain Small of Machias, Me. Stayed by her diiring the 
watch. Toolt on board Captain F. A. Small, Mrs. Small, tbe two Misses 
Small, Mate George A. Hewitt, and Mrs. Hewitt, Second Mate Charles Wood, 
four men and steward. Ail saved." 

It is évident, then, from the log, that at 13 :45 the lookout reported 
a light upon the brig, and that the acting master, Van Buskirk, "saw 
it." The court must come to the conclusion that the testimony to which 
I hâve referred as to the lights being out is not persuasive as against 
the affirmative testimony that there were lights, and against the évi- 
dence of the log of the gunboat that the lookout reported a light, and 
that the acting master saw it. In my opinion, there is not sufficient 
testimony to convict the brig of fault in that she did not hâve her rég- 
ulation lights set and properly burning at the time of the collision. 

4. The government accuses the brig of fault in failing to hâve a suffi- 
cient lookout. 

The second mate, Wood, was in charge of the deck during the watch 
when the collision occurred. He was standing in the waist of the brig. 
At this point he could observe both the lookout and the man at the 
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wheel, and could give his orders to both. He heard the steam whistle 
of the gunboat at 13 :45 just before the vessels came together, but did' 
not hear any whistle before that time. Whether or not he was in a 
proper location on the brig for the navigating officer it is unnecessary 
to inquire, for if he had been in a différent place he could not hâve 
prevented the disaster. The seaman who was stationed at the lookout 
lias not been found, and is not produced. There is affirmative testi- 
niony, however, that he was walking the forecastle deck when the first 
mate went below at midnight ; that he was standing on the topgallant 
forecastle attending to his duty. The second mate testified that the 
lookout "was walking across the topgallant forecastle back and forth, 
across the forecastle, and from the forward house to the eyes of the 
topgallant forecastle, back and forth, across and back. That was his 
round. At the time of the whistle of the gunboat he had been walk- 
ing back and forth, and when he would walk back and forth he would 
look, and I would do the same, out to leeward." The second mate says 
that he called the attention of the lookout to the whistle of the steamer 
at 12 :45, and the lookout said he had not heard it. Under certain cir- 
cumstances such a failure to hear the whistle might be a cause for con- 
demning the brig; but, clearly, under the testimony, the brig should' 
not be condemned for this fact alone, The staysail was between the 
lookout and the gunboat. The wind was blowing from the lookout to 
the gunboat. He had just been blowing his horn at the time the 
steamer's whistle blew. It is impossible to believe that, if he had heard 
it, the collision would hâve been averted, for the second mate heard it, 
and, if anything could hâve been done to avert the catastrophe, it was 
his duty to give such orders as were necessary. But the vessels came 
together so soon after the whistle was heard that it was too late to 
avert the péril. It is impossible to tell in seconds precisely how much 
time elapsed between the sounding of the gunboat's whistle and the 
collision. Estimâtes of time during moments of péril are unsatisfac- 
tory; but from the whole évidence I must corne to the conclusion that 
there was not time after the hearing of the steamer's whistle to avert 
the collision, and that the failure of the lookout to hear the last whis- 
tle did not aflfect the resuit. The answer itself assumes that this time 
must hâve been very short, for it says that, when the steamer blew the 
last blast of her whistle, she was so near the port side of the brig that 
the second mate "did not hâve time to give any order to the wheels- 
man to change the course of said brig before the collision occurred." 
It is true that the lookout had the further duty of blowing the horn, 
but that does not render him an improper lookout, as the courts hâve 
frequently held. The évidence shows that at 13 :45 the whistle of the 
Winooski was heard by the second mate. Nothing further could hâve 
been done if the lookout forward had also heard it. There is testi- 
mony that the whistle of the steamer sounded oftener than every five 
minutes, but from the whole évidence I must come to the conclusion 
that the log states the matter correctly that the whistle blew every fiye 
minutes. At the rate of speed at which the steamer was proceeding I 
cannot find that there was fault upon the part of the lookout for not 
hearing a fog signal which was blown five minutes before the collision. 
The learned proctor for the petitioners has plotted upon a map the posi- 
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tion of the vessels fiYê minutes before the collision, and it appears that, 
at the rate of speed at which the gunboat was going, she must hâve 
been at that time 3,860 feet from the brig. I hâve already quoted from 
the deck log of the gunboat. Neither that nôr the steam log make 
any mention of the want of lookout on the brig, nor do they allège any 
lack of vigilance on the part of the brig when the collision occurred. 
On the question of moderate speed of the brig, I hâve already referred 
to the fact that there was an absence of any entry in the log of the 
gunboat as to the speed of the brig, and hâve commented upon the 
effect which, in law, such omission should hâve. 

I find, then, that the brig was nut m fault in that she failed to hâve 
a sufficient lookout. 

5. The government seeks to hâve the brig condîmned in that she 
did not sound fog signais. 

Rule 15 of the rules of 1864 provides that : 

"Saîl vessels under weigh shall souud a fog horn at Intervais of not more 
than five minutes." 

Until the rules of 1885 the use of a fog horn sounded by the breath 
at proper intervais was a compliance with the régulations and usage 
of seamen. The Bolivia, 49 Fed. 170, 1 C. C. A. 321; The Pennsyl- 
vania, supra; The Hansa, .supra. 

The évidence .shows that a mouth fog horn was used upon the Olive 
Francis, and that it was blown during the watch prior to the collision 
from 8 p. m. to midnight at intervais of at least one minute and a half. 
There is affirmative testimony that during the watch in which the 
collision occurred, from midnight to 12 :45 in the morning, the horn 
was blown at intervais of one minute. When Mrs. Jewett, the wife 
of the mate, went below and turned in at 8 o'clock, the fog horn was 
blowing, as she testifies, and continued to be blown. She testifies 
that she did not sleep after her husband turned in shortly after mid- 
night, and that during that time she heard the fog horn blowing, and 
was unable to sleep because of its sound. This évidence is uncontra- 
dicted. There is testimony that the fog horn was not heard upon 
the steamer, but the testimony is of an un.satisfactory character. Even 
if it were not heard upon the gunboat, that fact is of little conséquence 
agains the affirmative testimony from the brig. The noise of the en- 
glues and paddle wheels of the gunboat and the water thrown up by 
her bows against a nearly head wind at the speed at which she was 
going, would account for the failure to hear the fog horn. The Ni- 
agara (D. C.) 77 Fed. 330 ; The Fulda (D. C.) 52 Fed. 400. As against 
the affirmative testimony on the part of the brig, the négative testi- 
mony of the steamer does not induce the belief in my mind that there 
was any fault upon the part of the brig in relation to the matter of 
the fog horn. Hère, again, the logs of the gunboat are silent. They 
allège no failm-e on the part of the brig to sound her fog horn. The 
courts hâve frequently said that, in the absence of affirmative proof, 
the improbability that a.sailing vessel would hâve been guilty of such 
a fault should be persuasive to the court. The L,udvig Holberg, 157 
U. S. 60, 15 Sup. Ct. 477, 39 L. Ed. 620; The John Fleming (D. C.) 
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149 Fed. 904; The Metamora, 144 Fed. 936, 75 C. C. A. 576; Troeder 
V. Lorsch, 150 Fed. 710, 80 C. C. A. 376. 

6. The government urges that the brig was at fault after hearing 
the whistle of the gunboat in not giving some spécial signal to warn 
the gunboat, and in putting her helm hard astarboard. 

At the time of the collision in 1866, there was no rule requiring 
spécial signais. The testimony seems to me clearly to show that after 
the vessels came in sight there was no time for a signal. It is true 
that the testimony is very unsatisfactory relating to the exact time in 
seconds which elapsed after the two vessels came in sight of each 
other and before they came together; but it seems clear to me that 
there was no time to light a torch or to make any adéquate signal, and 
I cannot hold that the brig was at fault for not giving some spécial 
signal. 

The contention that the helm of the brig was starboarded before 
the collision is based upon the fact that the helm was found at hard 
astarboard after the collision. I do not think this testimony alone 
should be sufficient to convict the brig of this fault. The force of 
the collision was great. The blow was given upon the port side of 
the brig and at substantially right angles. This blow would drive 
the brig sideways to starboard. The hull of the brig being thus driven 
to starboard, the résistance of the water against the rudder would 
hâve been likely to hâve carried the rudder to port. I am of the opin- 
ion that any change made after the whistle of the gunboat was heard 
was a change made in extremis, and after the brig was brought in 
imminent péril by the fauU, of the steamer. After a careful examina- 
tion of the testimony, I find that nothing donc by the brig could bave 
avoided the collision or could hâve materially decreased the in jury. 
The City of Paris, 9 Wall. 634, 19 L. Ed. 751 ; The Louisburg, suprâ ; 
The Martello, 153 U. S. 64, 14 Sup. Ct. 723, 38 h. Ed. 637; The 
Ghattahoochee, supra. 

7. The government allèges that the collision was due to inévitable 
accident. 

I hâve already found that the initial cause of the collision was the 
immoderate speed of the gunboat. It seems, then, unnecessary to 
find affirmatively with référence to fhe matter of inévitable accident. 
Upon this question the respondent has the burden of proving that the 
collision resulted f rom a cause which, in the exercise of ordinary pru- 
dence, human skill and foresight could not hâve prevented. Courts 
haye invariably held that a steamer going at an immoderate speed in 
a fog on a dark night or thick weather cannot be heard to say that the 
collision was the resuit of inévitable accident. In view of my finding 
upon the first point discussed in this opinion, it is unnecessary to pur- 
sue further the subject of inévitable accident. 

In conclusion, then, I fînd that the dteamer's immoderate speed was 
the sole, direct, arid immédiate cause of the collision. I find, further, 
that the brig was without fault. 

A decree may be entered for the petitioners. An assessor may be 
appointed to report the amount of the petitioners' damages. 
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PENNELL et al. v. UNITED SïATES. 

THE WINOOSKI. 

(District court, D. Maine. June 22, 1908.) 

No. 20. 

1. CoLi-TSTON— Damages— Value of Pbopebty. 

Evidence as to tlie value of a vessel and her equipinent at the tlme she 
was sunlc in collision consldered. 

2. Same— Damages Recoveeable— Unkabned Fbeioht. 

Uneamed freignt under a cliarter oannot be allowed to a vessel sunk In 
collision as damages, unless facts are shown from wliich the court can 
estimate the net freigjit wlth reasonable certainty. 

[Ed. Note. — For cases in point, see Cent DIg. vol. 10, Collision, S 282.] 

8. United States — Claims Against— Inheeest. 

In vIew of the gênerai rule that interest Is not recoverable against the 
United States, and the statute prohibltlng the allowance of Interest against 
It by the Court of Clalms, Interest cannot be allowed by a court of ad- 
mlralty on a claim for damages for the slnklng of a vessel In collision by a 
United States gunboat, referred to such court by a spécial act of Con- 
gress, unless such act expressly authorizes It, and a provision that the 
proceedlngs, Including "the measurement of damages," shall be the same 
as In other admlralty cases, cannot be consldered such express authority. 

In Admiralty. On certain questions relating to damages. 

Bird & Bradley and Benj. Thompson, for petitioners. 
Robert T. Whitehouse, for the United States. 

HALE, District Judge. In a former opinion (162 Fed. 64) this 
court has held that the government steamer was in fault, and has or- 
dered that a decree be entered for the petitioners. 

At the request of the learned proctors for both parties, I hâve con- 
sented to pass upon certain questions relating to the damages. 

1. What was the market value of the brig Olive Frances at the time 
of her loss on July 30, 1866 ? 

The testimony shows that the Olive Frances was a hermaphrodite 
brig 110 feet long, 27 feet in width, 14 feet draft, and of a burden of 
293^V98 tons. She was built at East Machias, Me., in the season of 
1864-1865, of mixed woods, with copper and iron fastenings. She 
was metaled and copper bottomed in August, 1865, classed at Lloyd's 
A 11/^. From the testimony of one of her mates, Charles A. Wood, it 
appears that she was built chiefly of hard and soft pine, with spruce 
floorings, hardwood outer planking, and hackmatack knees; that her 
sails consisted of flying jib, outer jib and jib, fore staysail, foresail, 
fore topsail, topgallant sail and royal, main staysail, middle staysail, 
main topmast staysail, mainsail, gaff topsail, and three studding sails., 
It appears that this suit of sails had been in use from the time of her 
launching in 1865. In addition to thèse sails, she had a partial suit of 
sails which was about six months old. She had the usual tackle, ap- 
parel, and furniture, and some surplus rigging. The whole testimouy 
shows that her hull and rigging were well kept up and were in good 
condition at the time of the collision. 
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There has been much conflicting testimony as to her value. I admit- 
ted certain testimony de bene upon the question of her value. But, in 
coming to my conclusion, I do net find it necessary to consider any 
of this évidence. I base my décision as to her value entirely uoon the 
unchallenged testimony offèred, and quite largely upon the testimony 
ofïered in behalf of the government. 

Upon such évidence and on full considération of the case I find her 
value at the time of the loss to hâve been $35,000. 
'2. J. fifid the value of the ballast on board of her at the time of the 
loss to be $100. 

3. What was the value of the provisions on board at the time of the 
loss? 

The mates testified that she was fully supplied with provisions for 
the voyage. Capt. Humphrey, a shipniastër of great expérience, has 
testified that it would require about $35 per week to provision the 
crew and passengers, and that it would take from Six weeks to two 
months to perfqrm the voyage upon which she had entered. She had 
been upon her voyage, however, about five days, and had, therefore. 
consumed a portion of the provisions. After deducting what she must 
hâve consumed, I estimate the value of her provisions at the time of 
her loss to hâve been $350. 

4. Are the petitioners entitled to unearned f reight for the voyage ? 
The testimony shows that, pursuant to a charter, the brig was pro- 

ceeding to Glace Bay, on the island of Cape Breton, to procure a load 
of coal to deliver at Bath, Me. The évidence touching the charter is 
vague. It does not appear whether the charter was for the voyage, or 
for the season ; nor how niuch was to be paid for the carriage of the 
coal per ton; nor the cost of completing the voyage; nor the wages of 
the crew; nor other expenses which it would be necessary to incur 
in order to earn freight. There are, therefore, before me no éléments 
from which the net freight can be estimated. The court would be left 
to pure guessing as to what the unearned freight would hâve been. 

Under the 'â'ëdSioris of the fédéral courts a claim for unearned 
freight for the voyage might be allowed, if there had been sufficient 
proof to esfablish aiïirrnâtively what it Would hâve been; but the elcr 
m'ents to whi'ch I bave fef erred are ail wanting. 

The Suprême Court bas côtisidered the claim of future profits of an 
unexpired charter' in The Umbria, 166 U. S- 404, 433, 17 Sup. Ct. 
610, 41 L., Ed. 1053. In the case of The Hope and Freddie X. Porter 
(D. C.) 5 Fed. 83.3., Judge Fox went tothe fullest extent which the 
làw permits in the allowance of pending freight. His décision was 
confirmed in The Freddie L. Porter (C. ,Ô,) 8 Fed. 170. But in the 
case before me there is not sufficient évidence to satisfactorily and 
affirmatively prove ,this claim. The claim for unearned freight is dis- 
allowed. 

5. Petitioners seek to recover interest from the date df the collision 
ori the value bf the property lost. 

■They base their claim for interest upon the provisions of Act Feb. 
34, 190S, c. 777, 33 Stat. p. 810. That act is as follows: ''. 

"That the claims of the owners and offlcers of the brig Olive Frances, of 
Jlachlasport, Maine, and others on board said brig, for damages and lossea 



PENÎJELL V. UNITED STATES. 77 

sustained by reason of collision ol' the United States gunboat AYiuooski vvlth said 
brlg, on July tbirtietli, Anno Domiui eigliteen liundred aud sixty-six, be, and 
the saine are hereby, reterred lor examiuation and adjudication to the District 
Court of the United States for tbe District ot Maine ; that said ijarties, or 
sueh of them as sball choose to join therein, may, at any time withiu twelve 
inonths from the final passage of tbis act, file in said court, a pétition, which 
thereafter may be amended at the discrétion of the court in the same way 
that other pleadings in said court are amendable, which pétition shall set 
forth ail the material facts upon which the said parties jointly or severally 
rely in support of tbeir said daims ; and the court shall thereupon order such 
notice to be given to the United States, or to its représentatives, and such fur- 
ther proceedings to be had as to answers or other pleadings in said case as it 
shall deem proper ; that in regard to the trial or hearing of said cause the 
same rules and modes of proceedings as to évidence, mode of trial, liability 
for damage, and measurement of damages, and otherwise, including the right 
of appeal, shall apply as in other causes of admiralty between indivldual own- 
ers of colllding vessels, and shall also be determined upon such légal or équita- 
ble principles as shall be applicable thereto ; that said daims shail not be 
barred by any statute of limitations; and should it on the said trial or final 
hearing be determined that anythlng is due to the said parties, the said court 
shall render judgnient therefor against the United States for the amounts so 
found to be due to them jointly or severally and certity the same to thei Secre- 
tary of the Treasury of the United States for payment ; and the sum necessary 
to pay the same is hereby appropriated out of any moneys in the treasury not 
otherwise appropriated." ' 

It is argued that interest ought to be allowed upon this claim in this 
court by reason of the following provision of the above act: 

"In regard to the trial or hearing of said cause the same rules and modes 
of proceedings as to évidence, mode of trial, liability for damage, tbe measure- 
ment of damages, and otherwise, including the right of appeal, sliall apply as 
in other causes of admiralty between individual owners of collldiug vessels, 
and shall also be determined upou such légal or équitable principles asishall 
be applicable thereto." 

The learned proctor for the petitioners urges with zeal and leârning 
that under the act this case is to be heard and determined upon the 
principles of an admiralty court; that interest is recognized as a part 
pf the damages in courts of admiralty ; that the principles of admiralty 
law call for complète restitution where the libelant is deprived of his 
property, as in the case at bar ; that there can be no restitutio in in- 
tegrum unless interest is allowed. In his comprehensive brief upon the 
subject, the learned counsel suggests that: 

"Should the court allow merely the value of the vessel at the time of the 
collision in July, 1866, and refuse interest, It is tautamounc to the allowance 
of interest at the rate of 2.4 per cent, uijpn its value tor 41% years (the perlod 
whleh has elapsed since the loss of the vessel), without any allowance of the 
principal sum, while the government meantime lias liad the use of the moneys." 

He cites The Rabboni, 53 Fed. 948, 953, where, in the Circuit Court, 
Judge Putnam said: 

"When not more than the value of the vessel and pending fi'èight îs given, 
interest should justly be added to glve complète restitutiorl." 

It should further be said in référence to the case just cited that, 
while. the appellate court reversed the decree in part, it substantially 
confirmed the opinion of the court below in référence to interest. Nu- 
merous other cases are cited where the same principle is applied. Mary 
J. Vaughan, Fed. Cas. No. 9217; The Alexandrià, 10 Ben. 101, Fed. 
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Cas. No. 178; The America, 11 Blatch. 485, Fed. Cas. No. 285; The 
Reno, 134 Fed. 556, 67 C. C. A. 479; Union Trust Goj v. Smith, Id. 
The question oî the allowance of interest against the government has 
often arisen in suits in the Court of Claims ; and in the Revised Stat- 
utes of the United States is found the foUowing provision, in Rev. St. 
§ 1091 (U. S. Comp. St. 1901, pk 747) : 

"No interest shall be allowed on anyclalm up to the time of rendition of 
judgment thereon by Court of Claims unless upon contract expressly stipula t- 
Ing for tlie pay ment of interest" 

Tillson V. United States, 100 U. S. 43, 25 L. Ed. 543; Harvey v. 
United States, 113 U. S. 243, 5 Sup. Ct. 465, 38 L. Ed. 987; U. S. 
ex rel. Angarica v. Bayard, 127 U. S. 251, 8 Sup. Ct. 1156, 32 L- Ed. 
159. 

But the matter has not been confined to the décisions in suits which 
hâve arisen in the Courf of Claims. As a gênerai principle, it has be- 
come the established rule of the Suprême Court that interest is not al- 
lowed on claims against the government, whether such claims originate 
in contract or in tort, and whether they arise in the ordinary business 
of administration or under private acts of relief passed by Congress oii 
spécial application. The only recognized exceptions to this rule are 
where the government stipulâtes to pay interest, and where interest is 
given expressly by act of Congress, either by the name of interest or 
under that of damages. 

In Watts V. United States, 129 Fed. 222, 226, the District Court of 
the Southern District of New York passed upon a claim of interest 
against the government in a case which arose upon a spécial act pro- 
viding that the claim of the owners of the British steamship Foscolia, 
destroyed through collision with a naval vessel, "may be submitted to 
the United States District Court for the Southern District of Ne\y 
York, under and in compliance with the rules of said court sitting as a 
court of admiralty." Interest had been disallowed by a commission- 
er; and, in passing on the exceptions, to the commissioner's report, the 
court said : 

"It is contended tliat tlie disallowanee of interest Is uujust and excludes 
the llbelants from a full recovery of the damages sustalned. Such appears 
to be the f act. AVithout interest, the recovery is only partial ; but it is tdo 
well established to admit of argument that the governnient Is not liable for 
interest on damage claims, In- the absence of an express statutory provision or 
stipulation coverlug It. Bunton v. V. S. (C. C.) 62 Fed. 171 ; U. S. v. Sherman. 
98 U. S. 565. 25 L. Ed. 2.3.5; 'J'illson v. U. S., 100 V. S. 4?.. 23 L. Ed. 54.S; 
Harvev v. U. S., 113 X]. S. 2-13, 5 Sup. Ct 465, 28 L. Ed. 98T; Angarica v. 
Hayard. 127 U. S. 256, 8 Sup. Ct 1150, 32 I/. Ed. 159 ; U. S. v, North Caro- 
llna, 136 U. S. 211, 10 Sup. et. 920, 34 L. Ed. 336. 

"Formerly Congress adjudlcated upon private claims against the govern- 
ment, througli its committees; but the great and Inereasing volume of claims 
necessltflted some other method of providing for their investigation, and the 
Court of Claims was established for such purpose. • * • 
: "The claimants hère, whlle conceding that, if the matter had been referre<l 
by Congress to the Court of Claims, interest would not be recoverable, nrge 
that, as it has been sent to an admiralty court, which ordinarily allows inter- 
est as part of the damages, interest should be granted. The question turns 
upon the intention of Congress. It would seem that, under the authorlties 
cited, interest Is not allo\ï^able' unless expressly provided for, and, there belng 



IN BE LOLlu 79 

a complète absence of any allusion to interest in the act uuder which the ac- 
tion has been trled hère, it should net be granted." 

In the case at bar there is no allusion to interest in the statute under 
which the suit is brought, unless such référence may be found in the 
language which I hâve pointed out. After a careful study of the mat- 
ter, I am constrained to hold that the intention of Congress was to 
prescribe merely that the case should be conducted as an admiralty 
case in an admiralty court, not as a common-law case in a common-law 
court, and that in the admiralty court it should be tried upon well-set- 
tled légal and équitable principles. In my opinion the statute cannot 
fairly be construed to show an express intention of Congress to allow 
interest upon this claim against the United States. The language of 
the act is not "an express statutory provision covering interest." It is 
not sufficient to authorize an allowance of interest. If, under the law, 
I could regard the allowance of interest as a matter of judicial discré- 
tion, the suggestions which I hâve quoted from the learned counsel for 
the petitioners would hâve great weight, and would strongly tend to 
persuade me to allow some interest. But the law precludes me from 
the exercise of discrétion in the allowance of interest as a part of the 
damages in this case; and Congress has not made such express déc- 
laration upon the subject as to override the well-settled law of the féd- 
éral courts. 

The claim for interest is disallowed. 

AU other questions relating to the accounting and ail other matters 
of damages are referred to William H. Gulliver, Esq., whom I appoint 
assessor in this case. 



In re LOLL. 

(District Court, D. Connecticut. June 10, 1908.) 

No. 1,952. 

BANKBUPTCy— .\.DVEKSB Cl.AIM TO PBOPEKTY — lOSTOPPEL. 

To establisli an etfective estoppel, there must bave I>een a situation 
where positive and clear loss bas followed the acts coniplained of ; and 
tbe fact that at a meeting of creditors of a banicrupt wliere a composition 
was under considération oue having title to certain property theu in tlie 
possession of the trustée which he could bave enforced kept silence in re- 
spect to bis rigbt will not estop him to assert tlie same after the com- 
position has been rejected. 

In Bankruptcy. On pétition for review of décision of Référée New- 
ton. 

Henry T. King and G. L,. King, for the trustée. 
A. B. Aubrey, for Grady & Co. 

PLATT, District Judge. Upon the facts in this case it is clear that 
Grady & Co. could hâve taken the bicycles in question from an at- 
taching créditer prior to bankruptcy. At the oral hearing this was 
practically admitted, and disposes of pretty much ail that the référée 
decided. 
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The point pressed is that the actions of Grady & Co. since bankrupt- 
cy began hâve placed them in a position whereby they are estopped 
from asserting the title which they might hâve formerly enforced. Es- 
toppels are not favored, as this court has frequently said. It is im- 
perative that, in order to properly apply the principle, there must be 
a situation where positive and clear loss has followed the acts com- 
plained against. 

Mr. Grady was présent at two creditors' meetings, and favored a 
settlement. At the March 3, 1908, meeting an ofïer of composition aï 
30 per cent, was fjled, and Mr. Grady, for his firm, deposited a check 
for $250 to help carry the matter through. He kept still about the 
bicycles sent by his company, which were then in the bankrupt's store 
unçrated. They were worth $173. His unsecured balance was $51.36. 
The composition ofïer was withdrawn on March 9, 1908, and on 
March 13, 1908, Grady & Co. claimed the bicycles in dispute. 

We will assume that he rèmained silent about his right to take the 
bicycles intentionally. I cannot see how his silence harmed the cred- 
itors. The estate now, minus the bicycles, will only pay 10 per cent. 
The creditors had a chance when the ofïer of composition was open to 
get 30 per cent. They deliberately threw away the cake which was of- 
fered to them, and now,' in a state of hunger which is the resuit of their 
own poor judgment, ask to hâve the cake wiped off, and put back in 
their mouths. 

I think that the référée acted with excellent judgment in the entire 
matter, and that his order with regard ta the bicycles should be ex- 
ecuted forthwith. 
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UNITED STATES v. SARGENT. 

(Circuit Court of Appeals, Elghth Circuit May 4, 1908.) 

Ko. 2,699. 

1. United States— Claims—Intekest. 

Under tlie express provisions of Rev. St. § 1091 (U. S. Comp. St. 1901, 
p. 747), Interest is not recoverable agalnst tlie United States on unpaid 
accounts or clainis, in tlie absence of a stipulation to pay interest, or a 
Btatute allowing it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, United States, 
§93.] 

2. Eminent Domain— Taking Land— Natuee of Pkoceeding. 

A proceeding by tlie United States for the condemnatlon of land for 
public use, and for tlie assessment and payment of damages therefor, is 
not a proceeding to collect an account or claim agalnst the United States, 
but an adversary proceeding instituted by the United States against land- 
owners for the taking thereof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent Domain, 
! 3.] 
S. Same — Exercise or RiGirr. 

The exercise of a right of eminent domain is a prérogative of sovereign- 
ty, but is subject to the constitutional provision requiring payment of 
"just compensation." 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent Donjain, 
§§ 1, 2, 171.] 

4. Same— Intebest on Awabd. 

Act Gong. Aug. 1, 1888, C. 728, 25 Stat. 357 (U. S. Comp. St. 1901, p. 
2516), authorlzes condemnation of land for public use by the United 
States, and section 2 déclares that the practice, pleadings, forms, and 
modes of proceeding shall conform to the practice, pleadings, forms, and 
proceedings existlng in courts of record In llke cases in the state. Rev. 
Laws Miun. 1905, § 2534, déclares that on payment of damages, wlth 
costs and interest. If any, in condemnation proceedings, the petitioner may 
take possession, etc., and section 2535 déclares that ail such damages, 
whether assessed by commissioners or on appeal, shall bear interest from 
the time of tiling the commissioners' report. Held, that an order in pro- 
ceedings in the United States District Court for the District of Minne- 
sota, conflrming a report of commissioners in condemnation proceedings 
by the United States, properly awarded interest on the damages assessed 
for the land taken from the date of the commissioners' report. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 18, Eminent Domain, 
§§ 397-399%.] 

Philips, District Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Minnesota. 

Charles H. Daues (Charles C. Houpt, on the brief), for the United 
States. 
Luther C. Harris, for défendant in error. 

Before SANBORN and ADAM S, Circuit Judges, and PHILIPS, 
District Judge. 

ADAMS, Circuit Judge. The United States by authority of Act 
Aug. 1, 1888, c. 728, 25 Stat. 357 (U. S. Comp. St. 1901, p. 2516), 
instituted proceedings in the court below to condemn certain real es- 
162 F.— 6 
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tate situate in Duluth, Minn., for a post-office site. Section 3 of the 
Act provides that : 

"The practl(*, pleadings, forms and modes of proceedlng In causes arlslng 
under the provisions of this act shall conform as uear as may be to the prac- 
tlee, pleadings, forms and proceedings existing at the time In lilie cases of the 
courts of record of the state within which such Circuit or District Courts are 
held, any rule of the court to the contrary notwlthstanding." 

The Revised Laws of Minnesota of 1905, relating to the subject of 
eminent domain, provide, first, for a pétition by the state or corpora- 
tion authof jzed to take private property for public use, describing the 
property, giving the names of the owners, and praying for the appoint- 
ment of commissioners to.appraise the damages occasioned by the tak- 
ing (section 2524); second, for a hearing of the pétition after due 
notice anid for the appointment of "three disinterested commissioners 
* * * tp ascertain and report the amount of idamages that will be 
sustained by the several owners on account of such taking" (section 
2526) ; third, for quâlifying the commissioners, hearing by them touch- 
ing the matters submitted to them, and that "they shall make a sepa- 
rate assessment and award of the damages which in their judgment 
will resuit to each of the owners of such land by reason of such tak- 
ing and within thirty days after making such assessment and award 
report the same to the court under their hands" (section 2537) ; fourth, 
for filing of the commissioners' report in the clerk's office, notice to 
the petitioner of such filing, and payment by the petitionèr of the fées 
and disbursements of the commissioners (section 2538); fifth, for the 
payment or tender of payment ofthe damages awarded by the com- 
missioners at any time after the notice provided for in section 3528 shall 
be delivered to the petitioner; sixth, for an appeal from the award of 
the commissioners to the court either by the owner of the lands taken 
or by the petitioner ; seventh, for a hearing of the appeal by the court 
after the fran;iing,of the iissues either by jury or by the court and for 
ttie , reassessment of the damages "as justice may require" (section 
2533). Then foUow the three following sections : 

"Sec" 2534. Judgment shall be entereà upon thé verdict or décision, flxing 
the amoùrit'of damages payable to the Sèveral parties concernéd, and the terms 
and condltioits of the taking. Upon payment of sald damages, with costs and 
interest,' IT àny, the petitioner shall tè' pérmitted to take possession of the 
premises, and appropriate the same to the public uses for vi^hich they were tak- 
en, subject to the provisions of such judgment ; and until reversed or modlfled 
in a direct proceedlng begun for that purpose, said judgment shall be binding 
upon the petitioner and ail other parties thereto, and Upon their respective 
successors and assigns. 

"Sec. 2535. Ail damages allowed under this chapter, whether by the com- 
missioners pr^ipon appeal, shall bear Iriterest from the time of the flllng of 
the commissioners' report. If the award be not paid within slxty days after 
such flllng, or, in case of an appeal within the llke period, after final judg- 
ment thereon, the court, on motion of the owner of the land, shall vacate the 
award and dlsmiss the proceedlng as agalnst such land. . 

"Sec. 2536. tJpdn the détermination of ail appeals taken in said proceedlng, 
and the payment of ail damages, Interest, and costs awarded or recovered 
therein, and when there bas been no appeal from the report of the commis- 
sioners, and more than thirty days hâve ei'plred slnce the Bérvlce upon ail 
the parties tp said proceedlng of the notice referred to In Sec. 2528, and pay- 
ment hasbeen made of ail damages and Interest allowed by said commission- 
ers, the court, upôn motion of the petitioner, shall enter a final decreé es- 
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tablishlng the riglits of said petitioner In the whole or any part of the lands 
so talsen." 

On June 1, 1907, upon due proceedings taken, three commissioners 
were appointed by the court below to ascertain and report the amount 
of damages which would be sustained by the several owners of the 
land sought to be taken in this case. On June 12, 1907, the commis- 
sioners reported, fixing the damages to be paid the owners at the sum 
of $17,500. On July 1, 1907, a stipulation was filed by the parties con- 
senting to a confirmation, of the award of the commissioners. On 
August 17, 1907, upon the présentation of a form of order for the con- 
sidération of the court, the attorney for the owners demanded that 
interest be added to the amount awarded by the commissioners from 
the date of the fihng of their report until the date when payment of 
the damages should be made. This demand was resisted by the attor- 
ney of the United States. Afterwards, on August 19, 1907, the court 
entered an order confirming the report of the commissioners, and pro- 
viding, over the objection and exception of the United States : 

"That the United States of America do pay Into this court the sum of $17,- 
500.80 and Interest on said sum at the rate of six per cent, per annum from 
said 12th day of June, A. D., 1907, up to and includlng the date on which said 
sum is paid into the registry of this court [for the owners]." 

On this exception, and this alone, the United States prosecuted er- 
ror, and in brief and argument of counsel the only ground urged is 
that the court below should not hâve ordered the United States to pay 
interest on the amount of the award. To this, therefore, we will con- 
fine our attention. 

It is well settled that, in the absence of a stipulation to pay interest 
or a statute allowing interest, none can be recovered against the United 
States upon unpaid accounts or claims. Section 1091, Rev. St. U. S. 
(U. S. Comp. St. 1901, p. 747); Act March 3, 1887, c. 359, 24 Stat. 
505 (U. S. Comp. St. 1901, p. 752) ; Tillson v. United States, 100 
U. S. 43, 25 L. Ed. 543 ; Angarioa v. Bayard, 127 U. S. 251, 260, 8 
Sup. Ct. 1156, 32 L. Ed. 159 ; Baxter v. United States, 2 C. C. A. 411, 
51 Fed. 671. It is upon or in analogy with this principle that the 
United States contends that interest upon the amount of the award 
in this case should not hâve been allowed. We are unable to agrée with 
this contention. There is a great différence between the assertion of 
a claim or account against the United States by a person who possesses 
it and a proceeding of this kind instituted by the United States. This 
proceeding, instead of one to coUect an arcount or claim against the 
United States, is an adversary proceeding instituted by the United 
States against owners of land to take it from them. The landowners 
are not plaintiffs prosecuting claims, but défendants resisting a pro- 
ceeding to deprive them of what is theirs until a condition précèdent 
is fulfilled. Mason City R. R. Co. v. Boynton, 204 U. S. 570, 27 Sup. 
Ct. 321, 61 L. Ed. 629. The exercise of the right of eminent domain 
is a prérogative of sovereignty in this country, but it is subject to the 
condition imposed by the Constitution of paying "just compensation 
therefor." 

Congress has directed the courts of the United States to the laws 
of the State- wherein the land lies for a method of determining what is 
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"just compensation" in a case like this. Référence to the laws of Min- 
nesota, where the land in question is situate, already epitomized, dis- 
eloses that a board of commissioners is in the first instance to appraise 
the damages bccasioned by the taking and report the same to the court 
in which proceedings for condemnation were instituted, and that an 
appeal may be taken f rom the award of the comrriissioners to the court. 
As is well known and as is illustrated in this case, a further appeal may 
follow. Considérable time may elapse after the commissioners fix the 
value of the land before it is ultimately paid for. They can only fix it as 
of the time tliéy act. They cannot say what it will be at any indefinite 
time in the future. The value may for many reasons change, and the 
rental value may be materially afïected by the tenure of the, owner 
rendered uncertain by possible protracted litigation. Considérations 
like thèse doubtless prornpted the Législature of the state to provide 
that thé amount of the award should bear interest until paid as the best 
and fairest available method of providing against the possible consé- 
quences just suggested. Without holding that the requirement for pay- 
ment of interest is one of the "modes of proceeding" which, by section 
2 of the act.of August 1, 1888, is made compulsory upon the courts of 
the United States, we are satisfied to conform to it as a palpably fair 
and reasonable method of performing the indispensable condition to the 
exercise of the right of eminent domain, namely, of making "just com- 
pensation" for the land as it stands, at the time of taking. "The time 
of taking" . under the Minnesota statute, supra, is when. payment is 
made for it. "Just compensation" as of that time must be made. Mo- 
nongahela Navigation Go. v. United States, 148 U. S. 334, 341, 13 Sup. 
Ct. 622, 37 L. Ed. 463. It is better, when possible, to act in harmony 
rather than in conflict with the established policy of a state. 

By Act March 3, 1875, c. 166, 18 Stat. 506, Congress authorized the 
taking possession of lands rendered necessary by the prosecutiori of cer- 
tain improvements upon the Wiaconsin and Fox rivers "after first hav- 
ing paid or'secured to be paid the value thereof which may ^have been 
ascertained in the mode provided by the laws of the state wherein such 
property lies." The same act provided for compensating owners of 
adjacent, lands for injuries sustained by them by overflows occasioned 
by improvements already made and provided that such compensation 
should "be ascertained in like manner" that is, in the manner provided 
by the laws of the state. The statute of Wisconsin provided that such 
compensation should be ascertained according to the method prescribed 
for acquiring title to lands by râîlroad cômpanies; that is, în harmony 
with the gênerai principles governing the exercise of the right of emi- 
nent domain. /In proceedings instituted by the United States in the 
state courts ofW-SconL.in under this' act, the rule laid down was that, 
where larids were permanently ovërflowed, they should be treated as 
lands absoltitel^ taken, and that the compensation to be paid therefor 
was the value of such landswhen overflowèd with interest thereon from 
the time of the overflow. Jones, Adm'r, v.' United Sta!tes, 48 Wis. 385, 
389, 4 N. W. 519; Sweaney v. United States, 62 Wis. 396, 40i; 22 N. 
W. 6Ô9; Velte v. United States, 76 Wis. 278, 284, 45 N. W. 119. The 
Jones Case was taken by writ ôf error to the Suprême Court of the 
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United States (United States v. Jones, 109 U. S. 513, 3 Sup. Ct. 346, 
87 L. Ed. 1015), where the judgment below was affirmed. ^yhile the 
opinion makes no référence to the measure of damages adopted by the 
Wisconsin courts, the rule declared on that subject was nevertheless 
before the Suprême Court, and no fault was found with it. Thèse last- 
mentioned cases afford the nearest discoverable analogy to the case 
under considération, and reinforce the conclusion reached. 
The judgment is affirmed. 

PHILIPS, District Judge (dissenting). Considérations of public în- 
terest impel me to dissent. Viewed merely in the light of the small 
pecuniary amount involved in the individual case, it might be said the 
government could hâve well forbome this appeal. But the principle 
concerned is of vast practical importance. The constant recurring neces- 
sity of the gênerai government to invoke the power of eminent domain 
demands that the departments of justice and treasury in instituting con- 
demnation proceedings should definitely understand whether or not the 
government is to be subjected to the notions of the Législature' of the 
State, in which the land to be taken for public use is situated, as to 
what is the measure of the just compensation to be paid to the owner. 

The commissioners in this case assessed the value of the land at $17,- 
500. When the Circuit Court convened to pass upon the question of 
afifirmance or rejection, on suggestion of the condemnee, the court add- 
ed to that assessment interest at the rate of 6 per cent, per annum from 
the date of the report until the assessment should be paid. This was 
donc by the Circuit Court because the statute of Minnesota so directed. 
The obligatory force of that statute upon the government of the United 
States was sought to be justified by the provisions of Act Cong. Aug. 1, 
1888, c. 728, 35 Stat. 357 (U. S. Comp. St. 1901, p. 2516), which are 
as foUows : 

"That in every case In which the Secretary of the Treasury or any other 
offlcer of the government has been, or hereafter shall be, authorlzed to procure 
real estate for the érection of a public building or for other public uses he 
shall be, and hereby Is, authorlzed to acqulre the same for the United States 
by condemnatlon, under judlclal process, wheidever In his opinion It Is neees- 
sary or advantageous to the government to do so, and the United States Cir- 
cuit or District Courts of the district wherein such real estate is located, 
shall hâve jurlsdictlon of proceedings for such condemnatlon, and it shall 
be the duty of the Attorney General of the United States, upon every applica- 
tion of the Secretary of the Treasury, under this act, or such other officer, to 
cause proceedings to be commenced for condemnatlon, withln thirty days 
from the recelpt of the application at the department of justice. 

"Sec. 2. The practice, pleadings. forms and modes of proceedlng In causes 
arising under the provisions of this act shall conform, as near as may be, ta 
the practice, pleadings, forms and proceedings existing at the time In like 
causes in the courts of record of the state withln which such circuit or dis- 
trict courts are held, any rule of the court to the contrary notwithstandlng." 

For the purpose of securing lands for post-office sites, as for other 
public use, the right to exercise the power of eminent domain inheres 
in the government of the United States as aiî independent sovereign. 
It is superior to the right of the individual owner of the land, because 
the exercise of this right is- indispensable to the proper support and 
protection of the government. Boom v. Patterson, 98 U. S. 403, 25 
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I^. Ed. 206 ; Kohi v. U. S., 91 U. S. 367, 23 L. Ed. 449 ; U. S. v. Tones, 
109 U. S. 513, 3 Sup. Ct. 346, 27 h. Ed. 1015; Chappell v. U. S., 160 
U. S. 499, 510, 16 Sup. Ct. 397, 40 L. Ed. 510. This power of the gov- 
ernment is in no wise dépendent upon state authority ; nor can the state 
condition its exercise in any degree. The only condition imposed by the 
fédéral Constitution is that the private property of the citizen shall not 
be taken without "just compensation. Congress miay prescribe the 
manner of procédure in the ascertainment of the compensation to be 
awarded. The second. section of the act of 1888, supra, was but the car- 
rying ovet to the proceedings in condemnation cases the identical provi- 
sion found in section 914 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 684), known as "the conformity act." On well-settled rules it must 
receive the samè construction and àpplicability as had been given to said 
section 914. As said by Judge Wdlace, in Carlisle v. Cooper, 64 Fed. 
472, 475, 12 C. C. A. 235. "As its phraseology is industriously copied 
from the former act, the same meaning must be given to it" — which has 
ever been construed and applied by the fédéral courts as merely modal, 
[n Nudd et al. v. Burrows, 91 U. S. 426, 441, 23 L. Ed. 286, Mr. Jus- 
tice Swayne said : 

"The purpose of the provision Is apparent upon Its face. No analysis Is 
Qecéssary to reaeh It. It was to bring about uhlformlty In the law of pro- 
cédure In the fédéral and state courts of the same locality. * • * The 
Identlty requlred is to be in 'the practlce, pleadings and forms and modes of 
proceedings.' " 

Again, in Indianapolis, etc., R. R. Co. v. Horst, 93 U. S. 300, 301, 23 
L. Ed. 898, the same justice again said : 

"The conformity Is requlred to be 'as near as may be' — ^not as near as may 
be possible, or as near as may be praetlcable. Thls indeflnlteness may hâve 
been suggested by a purpose. It devolved upon the Judges to be afCected the 
duty of construing and decldlng, and gave tiem the power to reject, as Con- 
gress doubtless expected they would do, any subordlnate provision in such 
state statutes whlch In thelr judgment would unwisely incumber the adminis- 
tration of the law or tend to defeat the ends of justice In thelr trlbunals." 

Mr. Justice Matthews, in Phelps v. Oakes, 117 U. S. 236, 238, 6 Sup. 
Ct. 714, 29 L. Ed. 888, declined to accède to the contention that the 
statute of Missouri, which declared that in the action of ejectment every 
tenant of the property summoned in the action shall give notice thereof 
to the landlord or agent, under penalty of forfeiting the value of three 
years' rent, and that the person from or through whom the défendant 
claims the premises may, on motion, be made a codefendant, should be 
followed in the fédéral courts. He then adverted to said section 914, 
and reaffirmed the statement in Indianapolis & St., Louis R. R. Co., 93 
U. S. 301, 23 L. Ed. 898, to the effect that the fédéral courts would 
reject any subordinate provision in state statutes which, in their judg- 
ment, would unwisely incumber the administration of thç law or tend 
to defeat the ends of justice in their tribunals. 

In Luxton v. North River Bridge Co., 147 U. S. 337, 338, 13 Sup. Ct. 
356, 357, 37 L. Ed. 194, which was a condemnation proceeding, the 
property owner sought to sustain an appeal from the appointment of 
commissioners by the court, as permitted under the Code of New Jer- 
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sey, where the proceeding was had. Mr. Justice Gray, in rejecting the 
appeal at that stage of the proceeding, said : 

"This direction that the proceedings in the Circuit Court of the United 
States shall 'conform as neariy as may be to the practice in the courts of the 
State,' must, of course, llke the correspondlng direction as to practice, plead- 
ings, and procédure in section 914 of the Revlsed Statutes, give way whenever 
to adopt the state practice would be inconsistent with tlie terms, defeat the 
purpose, or impair the effect of any législation of Congress." 

In Carlisle v. Cooper, 64 Fed. 472, 13 C. C. A. 235, the Secretary of 
the Treasury institiited proceedings in the United States Circuit Court 
for the condemnation of certain real estate for governmental purposes 
under said statute of 1888. Commissioners were appointed in accord- 
ance with the local statute of the state of New York, who made their 
report assessing the value of the property to be taken, and, it appearing 
that the money in the hands of the Secretary of the Treasury appropri- 
ated by Congress for the acquisition of the property was insufficient 
to satisfy the award reported, thereupon the government discontinued 
the proceeding. In dismissing the proceedings, the court adjudged cer- 
tain taxable costs against the government to be paid out of any funds 
in the treasury department available for such purpose, and also a fee 
of $1,000 to the defendant's attorney. Thèse allowances were made by 
the court in conformity with the Code of Civil Procédure of the state 
prescribed in condemnation proceedings. This was sought to be sus- 
tained by the défendant therein under the provision of said section 2 
of the act of 1888. This contention was rejected by the Court of Ap- 
peals of the Second Circuit as not within the contemplation of Congress 
in adopting the conformity act. 

In High Bridge Lumbe'r Company v. U. S., 69 Fed. 320, 16 C. C. A. 
460, the United States proceeded, under the act of 1888, to condemn 
certain lands for a lock and dam on the Kentucky river. The property 
owner insisted that in estimating the damages the commissioners ap- 
pointed should take into considération the consequential damages to 
contiguous land not taken as would resuit from the construction of the 
Works, such damages being permissible under the state statute, when the 
land was sought to be appropriated for railroad purposes. It was held 
that the damages were to be assessed according to the common-law rule, 
which does not recognize such consequential damages. Judge Lurton, 
who delivered the opinion of the court, inter alla, said: 

"The provision in tlie act of Congress heretofore cited, r<'(inirtng condemna- 
tion proceedings to be proseciited in accordance with the laws relatlng to sults 
for tlie condemnation of property of the states wlierein the proceedings niiiy be 
institiited, has no application to a condemnation for river improvement pur- 
Ijoses Instituted by the United States otlier thun to require that the practice 
and proceeding shall, 'as near as may be.' be In accordance witli like causes 
lu the courts of record of the state within which such Circuit or I>istrlct Court 
is hehl. It is not to be conceived that Congress inteuded that a législative re- 
quireinent, glvlng to an owner consequential damages when hls land was 
sought to be appropriated by a railroad company, should hâve application 
when the United States undertakes to condemn land necessary for the im- 
provement and navigation. The rlght of eminent domain is a common-law 
right inhérent in every sovereignty. unless denied by its fundamental law. It 
is a right which exlsts in the fédéral government, and may be exercised by it 
within the states, so far as necessary to the enjoyment of the powers conferred 
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uponit by the. Constitution. Congress may create a spécial tribunal for con- 
demnation purposès, adopt tbe tribunals of the state, or autliorize pnrely com- 
mon-law proceedings In the courts of the United States. In the absence of 
direction by Congress, as to the tribunal or mode of procédure, an action at 
eonimon law will lie in tlie name of the United States in the district in which 
the land to be condemned lies." 

Notwithstanding the enabling act of 1888, authorizing the représen- 
tative of the government to adopt the commission plan as it exists in 
the States for the ascertainment of the amount of damages to be 
awarded to the property owner, it is merely modal and directory. The 
government may proceed in its own courts at common law, with the 
right of trial by jury. Kohi v. U. S., 91 U. S. 367, 23 L. Ed. 44-9 ; 
Ft. Leavenworth Rd. v. Lowe, 114 U. S. 525, 5 Sup. Ct. 995, 29 L- Ed. 
264; Luxton v. North River Bridge Co., 147 U. S. 337, 13 Sup. Ct. 
356, 37 L. Ed. 194; Chappell v. U. S., 81 Fed. 766, loc. cit. 26 C. C. A. 
600 ; Ghappell v. U. S., 160 U. S. 499, 510, 16 Sup. Ct. 397, 40 U Ed. 510. 
And this latter course is frequently pursued by the government in con- 
demnation proceedings. Had it adopted the common-law course of pro- 
cédure ifi this instance, would it hâve been bound by any requirements of 
the Minnesota statute as to what the judgment should contain, or when 
interest on the award of damages should attach? In the proceeding at 
common law before a jury the verdict of the jury assessing the amount 
of the damages would not bècome effective until the same should be af- 
fîrmed by the judgment of the court, and interest would not attach 
until after judgment of condemnation, conformably to section 966, Rev. 
St. (U. S. Comp. St. 1901, p. 700). It could not hâve been in the con- 
templation of Congress, in adopting the conformity act of 1888, that 
the government should thereby become amenable to the payment of 
any interest anterior to the rendition of judgment, which a state Lég- 
islature might adopt in the admeasurement of the just compensation to 
be awarded to the property owner, différent from what it would be 
under the common-law procédure. The authority of the Secretary of 
War to pay for the property of the owner is conferred by section 4872, 
Rev. St. U. S. (U. S. Comp. St. 1901, p. 3376), which déclares that: 

"The Secretary of War Is autUorized and required to pay to the several 
owner or owners respectively, the appraised value of the several pièces or par- 
eels of real estate as specifled in the appraisement of any sueh courts or to pay 
into any of such courts by deposit as hereinbefore provided, the appraised value ; 
and the sum necessary for such purpose may be talien from any nioueys ap- 
propriated for the purpose of national cemeteries." 

In Luxton v. North River Bridge Company, 147 U. S. 337, 341, 13 
Sup. Ct. 356, 358, 37 E- Ed. 194, Mr. Justice Gray, speaking of certain 
provisions of the New Jersey statute in condemnation proceedings, 
said : 

"The provisions of the statute of the state in this particxilar being inapplica- 
ble, and the act of Congress containing no spécial direction on the subject, 
the only reasonable conclusion Is that the report of the commissioners ap- 
pointed by the Circuit Court of the United States must be returned to the 
court which appolnted them, be made matter of record therein, and be sub.iect 
to be conflrmed or set aside by that court. And if a trial by jury should be 
had, by wa.v of appeal from the assessment of the commissioners, it must like- 
wlse be in the same court. The case throughout, from the application of the 
corporation for the appointment of commissioners to assess damages to the 
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ownef of the land propossd to be taken, untU judgment upon the award of 
the commissioners, or upon the verdict of a jury, assessing those damages, re- 
luains in the Circuit Court of the United States and under its supervision and 
control." 

Indeed, it is an entire misconception of the law that the Législature 
of any state, as against the United States, can fix any admeasurement 
of the just compensation to be awarded to the owner of the property. 
Mr. Justice Brewer, in Monongahela Navigation Co. v. U. S., 148 U. S- 
312, loc. cit. 13 Sup. Ct. 622, 37 L. Ed. 463, speaking of the Act of 
Congress in question there, said : 

"By this législation Congress seems to bave assumed the rlght to détermine 
vvhat shall be the measure of compensation. But this is a judieial and not a 
législative question. The Législature may détermine what private property 
is needed for public purposes. That is a question of a political and législative 
character; but, when the talîiug bas beeii ordered, then the question of com- 
pensation is iudicial. It does not rest vv'ith the public, taking the property, 
through Congress or the Législature, its représentative, to say what compensa- 
tion shall be paid, or even what shall be the rule of compensation. The Con- 
stitution bas declared that just compensation shall be paid, and the ascertain- 
ment of that is a judieial inquiry. In Charles River Bridge v. Warren Bridge, 
11 Pet. 420, 571, 9 L. Ed. 773, 938, Mr. Justice McLean In his opinion, referring 
to a provision for compensation fovmd in the charter of the Warren bridge, 
uses this language: 'They (the Législature) provide that the new company 
shall pay annually to the collège, in behalf of the old one, £100. By this provi- 
sion it appears that tlie Législature bas undertaken to do what a jury of the 
country only could constitutioually do — assess the amount of compensation to 
which the complainants are entitled.' " 

The majority opinion in eflfect concèdes that the Minnesota statute 
is not obligatory upon the United States Circuit Court in respect of the 
matter hère in contestation, for it says: 

"Wlthout holding that the requirement for payment of interest is one of 
the 'modes of proceeding' which, by section 2 of the act of xVugust 1, 1888, is 
made compulsory upon the courts of the United States, we are satisfled to 
oonform to it as a palpably falr and reasonaWe method of performlng the 
indispensable condition to the exercise of the rlght of eminent domain, name- 
ly, of making 'just compensation' for the land as it stands at the time of 
taking. * * * It is better, when ix)ssible, to act in harmony rather than in 
conflict with the established policy of a state." 

As already shown, the established policy of the state in the matter 
of fixing the just compensation to the owner is entirely subordinate to 
the right and the manner of procédure by the government in the exer- 
cise of its superior right of eminent domain. This being so, the con- 
clusion of the majority opinion that the allowance of interest under the 
Minnesota statute is to be followed, because it is "a palpably fair and 
reasonable method of making just compensation," can rest alone upon 
the proposition that it is a judieial question for the court. If so, the 
allovv'ance of the interest adjudged is in conflict with what the Suprême 
Court of the United States has held in Shoemaker v. U. S., 147 U. S. 
284, 321, 13 Sup. Ct. 361, 37 L. Ed. 170. In that case the condemnee 
claimed interest from the initiation of the proceedings until the money 
was paid into court. Of this, the court said : 

"The argument shows that the interest claimed was for the time that 
elapsed between the initiation of the proceedings and the payment of the 
money into court. Tlie vice of this contention is in the assumptlou that the 
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lands were actually condenmed and wlthdrawn from the possession of their 
owners by the mère filing of the inap. Interest accrues elther by agreement of 
the debtor to allow It for the use of money, or, In the nature of damages, by 
reason of the failure of the debtor to pay the principal when due. Of course, 
ueither ground for such a demand can be fouud in the présent case. No agree- 
ment to pay the Interest demanded is polnted to, and no failure to pay the 
amount assessed toolc place. That amount was net fixed and aseertained till 
the confirmation of the report. Then some of those entitled to the assess- 
ments accepted their money, the plalntlfCs in error declined to accept, and the 
amounts assessed in their favor were paid Into court, which must be deemed 
équivalent to payment. 

"It is true that, by the Institution of proceedings to condemn, the possession 
and enjoyment by the owner are to some extent interfered with. He can put 
no permanent improvements on the land, nor sell it, except subject to the con- 
demnation proceedings. But the owner was in recelpt of the rents, issues, aud 
profits durlng the time oecupied in flxing the amount to whlch lie was en- 
titled, and the inconvenlences considered and allowed for in flxing the amount 
of the compensation. Such is the rule laid down in cases of the hi^hest au- 
thority." 

It is no answer to this to say that the case at baf is to be differentiat- 
ed from the Shoemaker Case, in that the condemnee there demanded . 
interest from the date of the institution of the proceedings. The kernel 
of the ruling of the Suprême Court is that the reason for disallowing 
any interest anterior to the judgment of condemnation is that the 
"amount was not fixed and aseertained until the confirmation of the 
report," and that the rétention of the possession of the property by the 
condemnee is équivalent to the interest. As already shown, the Sec- 
retary of the Treasuryis to pay the amount aseertained by the judg- 
ment of the court to be the appraised value, and that the money appro- 
priated therefor is in the treasury, ready to be paid. Until the judg- 
ment of condemnation, the government is not required to pay anything, 
as the obligation to pay and the right to take and enter upon the prop- 
erty and the right of the property owner to demand payment are cor- 
relative and contemporaneous. Until that time the possession and 
enjoyment of the property remain with the owner, and, in contempla- 
tion of gênerai common law, until judgpent of condemnation there can 
be no default on the part of the government as the basis for imposing 
interest. In the absence of the requirement of the Minnesota statute, 
attâching interest from the date of t"he report of the commissioners, it 
never would hâve occurred to any court; in rendering judgment of con- 
demnation, to hâve added as part of the compensation for the property 
the interest in question ; but the court, according to the customary prac- 
tice, would hâve rendered judgment of confirmation of the award made 
by the commissioners, which would hâve borne interest only from that 
date until payment by the government. Up to the time of confirmation 
of the award by the judgment of the court the government could hâve 
discontinued the proceeding ; and in such case it would not hâve been 
liablê for the interest imposed by the court. 

In my opinion, the judgment of the Circuit Court is contrary to law, 
and should be reversed, and the case remanded, with directions. 
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AMERICAN SHEfTT & TIN PLATE 00. v. URBANSKI et al. 

(Circuit Court of Appeals, Tliird Circuit. June 4, 1908.) 

No. 40. 

1. Mastee and Servant— Master' s Liability for Injuries to Servant— 

Proximate Cause of Injury. 

Plaintiff, while employed in defendant's tin plate mill, vcas iujured by 
the overturnlng upon liim of a small carriage or "buggy," loaded wltli 
plates, which was belng drawu over the bricl< floor of the mill by two 
other workmen, close behind plaintiff where he stood at work at a shear- 
ing bench. The évidence tended to show that one of the vvheels of the 
buggy ran into a hole or dépression in the floor, and that the man hav- 
Ing hold of the handle was turning it from side to side, while the other 
was pushing behind, in an elïort to raise the wheel from the hole, when 
it was overtiirned. Hehl, that under such circumstances the détective 
condition of the floor, and not the movement of the workmau in the ef- 
fort to extricate the wheel, was the proximate cause of the injury, the 
said movement belng the natural and to be expected conséquence of the 
droijping of the wheel into the dépression, and that under such évidence 
the question of proximate cause was for the jury. 

2. SaME — RiSKS ASSUMED BY SERVANT. 

The question whether plaintiff assumed the risk arising from the dé- 
tective floor, assuming it to hâve been détective, was one for tiie Jury, 
under évidence showing that he was a minor and inexperienced and hls 
own testimony that while he knew of the détective condition of the pave- 
ment he did not knovv and had not been warned that any such accident 
as that causing his injury was likely to resuit therefrom. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1068-1088. 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

3. Same, 

Risks due to the négligence of the master are not to be Included among 
the ordinary rislis of the employment assumed by the servant, and in or- 
der to relieve the master from liability for an injury resulting from his 
neglec-t of any of the primary duties owlng from him to the servant It 
must be made nfflrmatively to appear, not only that the situation so 
brought about was apprehended by the servant, but also that the particu- 
lar danger arising therefrom was appreciated by him. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 574-600.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

David A. Reed, for plaintiff in error. 
George O. Calder, for défendants in error. 

Before MOODY, Circuit Justice, and DALLAS and GRAY, Cir- 
cuit Judges. 

GRAY, Circuit Judge. This was an action to recover compensa- 
tion for Personal injuries by Frank Urbanski, an infant (hereinafter 
called the plaintiff), by his father and next friend, Michael Urbanski, 
and by the father in his own right, per quod servitium amisit, against 
the plaintiff in error (hereinafter called the défendant). The Circuit 
Court had jurisdlction by reason of diversity of citizenship. 
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The plaintiff had been employed in the tin plate mill of the défend- 
ant about two weeks, as helper to a workman who was called a shears- 
man. They worked at a bench containing shears for clipping the 
sides of the plates, after they came from the roller, the man being 
on one side and the plaintiff on the other, whose duty it was to re- 
move the clippings from the bench to a pile on the floor, to assist 
about the shears generally, and to help to load small carriages, called 
"buggies," used to transport plates to and from the shears. There 
were a number of thèse shears in the same room with the one at which 
the plaintiff was working. At the time of the accident, the plaintiff 
was working on one side of the shears and the shearsman on the oth- 
er, the man and boy thus facing each other, with the bench and shears 
between them. To the right side of the plaintiff was a belt, while 
on his left a bench and pile of the scrap iron or clippings, which it 
was his duty to remove from the bench as the plates were clipped. 
Back of him, and about ten f eet away, was another bench and shears, 
being No. 10 in a row of such machines, that at which the plaintiff 
was working being No. 11. The floor of the room, including the 
space between the shear benches, was paved with brick. At the time 
of the accident, and while the plaintiff was in the position described, 
a buggy, with a load. of black plate, was being hauled by the shears- 
man of No. 10 machine, from a pile qî iron about eight feet distant 
from and to the back of the plaintiff, over said brick pavement to No. 
10 shears. When the loaded buggy had gone a little distance and was 
directly opposite the boy, who was engaged at his work at the shears, 
with his back to the buggy, and about three feet away from the same, 
one of its wheels went into a hole or dépression in the brick pavement, 
which caused the buggy to stop and the shearsman, who had hold of 
the tongue, commenced to work the same from side to side, while his 
helper pushed, in order to move the buggy on its way. Almost imme- 
diately, the buggy was overturned, and with its load of black plate, 
weighing about 1,500 pounds, fell upon the plaintiff and caused the in- 
juries complained of. 

The plaintiff testified that he did not know of the approach of the 
buggy, that he did not receive any warning of its coming, and that he 
never knew of any other buggy overturning, although there was other 
testimony tending to show that they had upset before on the same pave- 
ment. It was averred in the déclaration that thèse injuries were sus- 
tained by reason of the négligence and carelessness of the défendant, 
in not providing a reasonably safe place in which to work, and in main- 
tainipg and using a carriage or buggy for the transportation of métal 
sheets or plates, so defective in construction as to be liable, when load- 
ed, to upset by reason of its lack of stability ; in other words, that the 
place in which the plaintiff was required to work by défendant, was not 
reasonably safe, by reason of the defects in the brick pavement be- 
tween the No. 10 and No. 11 machines, over which such a buggy, load- 
ed with métal plates, was required to be hauled with its unstable load. 
There was no testimony to contradict that of the plaintiff, that he had 
never been warned or cautioned as to anv danger likely to arise from 
thèse passing buggies when so loaded. The testimony as to the condi- 
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tion of the pavement, and the instability of the buggies, when loaded, 
was conflicting. The plaintiff describes the pavement as being in ex- 
ceedingly bad condition. He says that some of the bricks were up and 
some of them away down ; that the holes were such that in one of them 
he had caught his foot and had diiificulty in extricating it ; that he had 
seen the buggy wheelsgo down into some of thèse holes or dépressions, 
so that they would hâve to be pried out by a crowbar. Other witnesses 
spoke in a gênerai way of the pavement being defective. The superin- 
tendent of the mill and others testified that it was in good condition. 

The case was submitted to the jury, with a charge from the learned 
trial judge, and a verdict was rendered in favor of the plaintiff. De- 
fendant's motion for judgment non obstante veredicto upon the whole 
record, was refused by the court, and the writ of error thereupon sued 
out by défendant brings before us, upon exceptions duly taken, the 
whole record, real and statutory. The assignments of error covered the 
refusai by the court below of the foUowing requests and motion of the 
défendant : 

First. That under ail the pleadings in évidence in this case, the ver- 
dict must be for the défendant. 

Second. That under ail the évidence in the case, the risk to the plain- 
tiff, of the irregularities of the surface of the floor of the mill, was a 
risk assumed by the plaintiff, and the verdict must be for the défendant. 

Third. Motion for judgment for défendant, non obstante veredicto, 
upon the whole record. 

Though the record shows that exceptions were taken to certain por- 
tions of the charge of the court, no assignments of error hâve been 
made thereon. We think, however, the charge as a whole was exceed- 
ingly fair to the défendant. The only questions are those raised by the 
first assignment of error: 

1. It is contended that it is manifest from the testimony that the al- 
leged négligence of the plaintiff in error was not the efficient cause of 
the accident. In support of this contention, we are referred to the testi- 
mony of the two witnesses who were working with the buggy that up- 
set, and another who witnessed the falling thereof. This testimony was 
to the effect that, when the buggy wheel rolled into the dépression in 
the pavement, the bugsfy and its load did not at once upset, but that 
the upsetting occurred after a workman, who had the handle, com- 
menced to move the same from side to side, pulling, while his assistant 
was pushing, in order to get the buggy started out of the dépression ; 
defendant's contention being that it was the effort made to get the wheel 
of the buggy out of this dépression, by moving the handle violently from 
side to side, while pulling, that caused the load to topple and the buggy 
to upset. Or, in the words of counsel, "that for ail that the hole in the 
floor had to do with this accident, the buggy might hâve remained up- 
right forever," and that it was this alleged careless handling of the bug- 
gy, without waiting for the proffered assistance of another workman 
who was approaching, that caused the accident, and this alleged care- 
lessness being that of a fellow workman, no recovery could be had by 
the plaintiff. 
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Undoubtedly the burden of proof was upon the plaintiff to show that 
the négligence complained of was the proximate cause of the injury. 
The question of proximate cause is likely to lead us into undue re- 
finements and subtlety of disquisition, if we do not guàrd ourselves 
theref rom, by taking a common sensé view point f rom which to consider 
the happenings of ordinary and everyday life. The varying circum- 
stances of each particular case make it difficult, if not impossible, to lay 
down any gênerai rule, or establish any test, by which the légal prox- 
imate cause of an event may be distinguished from the remote cause 
that is outside of légal cognizance. 

Mr. Justice Strohg, in delivering the opinion of the Suprême Court in 
the case of Milwaukee, etc., Ry. Co. v. Kellogg, 94 U. S. 469, 474, 34 
L. Ed. 236 makes the following observations, which are pertinent and 
helpful in this connection : 

"ïhe true rule is, that what Is the proximate cause of au Injury is ordl- 
uarlly a question tor the jury. It is not a question of science or of légal 
knowledge. It is to be cletermined as a faet, in view of tlie circumstauces of 
faet attendlng it, -The primary cause may be the proximate cause of a dis- 
aster, though it may operate through successive instruments, as an article at 
the end of a clialn may be moved by a force applled to the other end, that 
force belng the proximate cause of the movement, or as in the oft-cited easo 
of the squib thrown in the market place. 2 Bl. Eep. 892. Tlie question al- 
ways is, was there an unbroken connection between the wrongful act and 
the injury, a continuons opération? Did the facts constitute a continuous 
succession of events, so linked together as to make a natural whole. or vfas. 
there some new and independent cause Intervenlng between the wrong and the 
Injury? It is admitted that the ruJe is difficult of application. But it is 
generaljy held, that, In order to warrant a flnding that négligence, or an act 
not amounting to wanton wrong, is the proximate cause of an injury, it must 
appear that the injury was the natin-al and probable conséquence of the nég- 
ligence or wrongful act, and that it ought to hâve been foreseen in the light 
of the attending circumstances. 

** « *« * * * * * 

"We do not say that even the natiiral and probable conséquences of a wrong- 
ful act or omission are in ail cases to be chargeable to the misfeasauee or 
nonfeasance. ïhey are not when there is a sufficient and independent cause 
opéra ting between the wrong and the Injurj'. In such a case the resort of the 
sufferer must be to the origiuator of the intermediate cause, put wlieu there 
is no intermediate efficient cause, the original wrong muet be considered as 
reaching to the effiect, and proximate to it. 

"In the nature of things, there is in every transaction a succession of events, 
more or less dépendent upon those preceding, and it is the province of a jury 
to look at this succession of events or facts, and ascertahi whether tliey are 
naturally and probably counected with each other by a continuous séquence, or 
are dissevered by new and independent ageneies, and this must be determlued 
in view of the circumstances existing at the tlme." 

Aided by those reflections, does it not seem clear that the chain of 
séquence is continuous and uninterrupted from the alleged négligence, 
in allowing thèse holes in the pavement to exist, to the upsetting of the 
buggy and the conséquent injuries to the plaintifï? The suggested in- 
dependent causation by the effort to extricate the buggy from the de- 
pression into which its hind wheel had roUed, was not independent 
causation in any proper sensé, but a natural and to be expected consé- 
quence of the wheel rolling into the hole or dépression in the pavement. 
There is nothing in the évidence to show that this effort was not a 
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natural one to be made under the circumstances, and such as it was, 
it was clearly occasioned by the alleged defect in the pavement, which 
was therefore, in a juridical sensé, the efficient and proximate, and not 
the remote, cause of the accident. If, therefore, it should be determined 
by the jury that the existence of such defect in the pavement was due 
to the négligence of the défendant, the liability of the défendant is es- 
tablished, unless the risk occasioned thereby was one of the risks of the 
employment assumed by the plaintiff. 

As we hâve said, the question of proximate cause dépends so much 
on the facts and circumstances of the particular case, that it is hardly 
worth while to discuss those that hâve been cited by counsei, though 
most of them hâve been read and considered. Some notice, however, 
should be taken of the judgment of this court in the case of Kelly v. 
Jutte & Foley Co., 104 Fed. 955, 44 C. C. A. 274, cited and relied upon 
by the plaintifif in error. The Jutte & Foley Company, the défendant, 
being engaged in the construction of a bridge, employed Kelly, the 
plaintiiï, to do certain work in and about that construction. Among 
the appliances to be used by the défendant in the work of construction, 
was a movable or shore derrick, the parts of which were in process of 
being put together. The carpenters engaged in this work had nearly 
completed it, but before the derrick had been fully made ready, they 
were interrupted in their work, and called away temporarily. Every- 
thing had been done, except boring holes in the cap log, upon which 
it was to rest, and inserting the proper bolts therein to hold it in place. 
Thèse bolts, however, were at hand, and one of the carpenters was about 
to go for the augur to bore the holes, when the work was interrupted. 
This man told his foreman, who was a fellow servant with the plaintiff, 
that the cap log had not been made fast, and particularly called atten- 
tion to the fact that this would render any présent use of the derrick un- 
safe. Yet the engineer, early in the afternoon, started the engine and 
attempted to operate the derrick, with a fuU bucket attached. As the 
bucket could not be raised, the engineer was told by the foreman to in- 
crease the supply of steam. This was done, and the unfastened cap 
log was forced out of place. The derrick fell and its boom struck Kel- 
ly, who was seriously hurt. The contention was made on behalf of the 
plaintiff, that the défendant was négligent in providing an unsafe ap- 
pliance with which the plaintiff was to work, inasmuch as his derrick 
was not properly fastened to the cap log. It was held by this court 
that the efficient cause of the accident was not the fact that, under the 
circumstances, the derrick was not bolted to the cap log, but the nég- 
ligence of the foreman, plaintiff's fellow servant, in operating the der- 
rick, with knowledge that it was not ready for use. It is obvious how 
dift'erent the facts in that case were from those in the case before us. 
The défendant was guilty of no négligence at ail. The derrick was not 
intended to be used in its then condition. Skillful men were being em- 
ployed in putting it together, and had not yet completed their task. 
The act of the foreman, who, with full knowledge, operated the der- 
rick in this incomplète state, was not only an independent cause, but 
the sole légal cause, of the accident which ensued. Judge Dallas, in 
delivering the opinion of this court, among other things, said : 
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"The derrick was, It is true, set in motion wlien it ougUt not to bave beeii, 
but tbat was done by a fellow servant; and this quite separate aud distinct 
default, not the absence of the bolts from the cap log, was tlie proximate cause 
of Kelly's in jury. 'In order to warrant a iinding that négligence or an act 
not amountlng to wanton wrong is tlie proximate cause of an iujury, it must 
appear tbat the injury was the natural and probable conséquence of tbe nég- 
ligence or wrongful act, and that it ought to hâve been forseen in the llght 
of attending circumstances ;' and obviously the harm which Ivelly sufferert was 
not the natural and probable conséquence of the interruption of the work of 
the carpenters, and one which ought to hâve been foreseen as likely to flow 
from it. It resulted from 'a new cause, and a sufficient cause' — the prématuré 
and f orced opération of the engine ; and for that act the appellee was not, un- 
der any possible aspect of the case, respoiisible." 

We think this language clearly distinguishes that case from the prés- 
ent one, and suppHes, as nearly as is practicable, a test for determining 
what is or what is not a proximate cause in a juridical sensé. In the 
case before us, there is no question as to the responsibility of the de- 
fendant for the use of the floor of his mill in its àlleged def ective con- 
dition, if defective it was, by the man who was hauling the buggy, 
nor that this man was doing what was to be expected of him under the 
circumstances. There was, therefore, testimony tending to show a per- 
fect chain of causation Connecting defendant's act with the injury done 
to the plaintiff. In such a case as this, the question of proximate cause 
is one for the jury. 

2. The other contention of the défendant is that, admitting the floor 
to hâve been in bad condition, as testiiîed to by the plaintiff, his own 
testimony shows that he appreciated and assumed the risk arising there- 
from. Though it is perfectly well settled that one who- enters the 
employment of another assumes the ordinary and obvions risks of that 
employment, and such latent and extraordinary risks as to which he 
has been informed, and with référence to which he is assumed to hâve 
made his contract of service, it is often difficult to apply that law, as 
we hâve before said in regard to the doctrine of proximate cause, to the 
facts of a particular case. 

It may be remarked in passing, that risks due to the négligence of the 
master, are not to be included among the ordinary risks of the employ- 
ment assumed by the servant. In order that the master may be re- 
lieved from liability in such cases, it must be made affirmatively to ap- 
pear, not only that the situation brought about by neglect of any of the 
primary duties owing by the master to the servant, is apprehended by 
the latter, but also that the particular danger arising therefrom is ap- 
preciated by him. That the uneven and defective condition of the pave- 
ment, if it existed, was known to the plaintiff, he himself admits, but 
he also' testifîes that he was not aware of any danger likely to arise 
therefrom to himself, nor was he warned or cautioned in that respect 
by any one. There was évidence tending to show that this spécial dan- 
ger arising from the unevenness of the pavement, had made itself mani- 
fest on several occasions prior to the plaintiff's employment, by the 
upsetting of the buggy, with its load, when rolling into a dépression 
in the floor of the mill. In addition to this, the jury were warranted, 
in coming to a détermination as to the assumption of risk, in consider- 
ing the plaintiff's youth and inexpérience, as bearing upon the question 
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of his appréciation of the danger. We do net think the state of the 
évidence, as disclosed by tlie record, would hâve warranted the court 
below in v^'ithdrav^'ing this question from the considération of the jury. 
This question, as well as that of the proximate cause and the primary 
negh'gence of the défendant, w^ere ail questions, in the state of the case 
as disclosed by the record, peculiarly for the détermination of the jury. 
The judgment below is therefore affirmed. 



ATWELL V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit May 22, 1908.) 

No. 636. 
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Tlie oath of a grand jurer requires him (a) dillgently to inqulre and 
true presentment make o( ail such matters and tliings as are given him in 
cliarge ; (b) to présent no one for envy, liatred, or malice ; (c) to leave no 
oiie unpresented for fear, favor, or affection, reward, or liope of reward ; 
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the fourth is not. 

2. Same— Secrect. 
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dence adduced in a grand Jury room secret after the presentment and in- 
dietment has been found and made public, accused has been apprehended, 
and the grand jury flnally discharged. 
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The common-law power of fédéral courts to enforce their mandates by 
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person, to any lawful writ, process, order, rule, deeree, or cpmmand of 
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Rev. St. § 725 (U. S. Comp. St. 1901, p. 583), authorizes punishment for 
contempt by fédéral courts where there has been disobedienee or résistance 
by any juror of any lawful writ, process, order, rule, deeree, or command 
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for contempt for disclosing proceedings in thé grand jury room after the 
grand jury had been discharged. 
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DAYTON, District Judge. At the April term,: 1905, at States- 
ville, in the Western district of North Carolina, a grand jury was 
regularly impaneled and sworn, and by it an indictment was presented 
against the Old Nick Williams Company, Incorporated, engaged in 
the business of rectifier of distilled spirits, N. G. Williams, and D. E. 
Kennedy, charging the violation of certain provisions of the revenue 
laws of the United States. This indictment wasindorsed on its face 
as having been found upon the testimony of R. B. Sams and W. R. 
Stackleather. The plaintifï in error, Atwell, was a member of this 
grand jury, and to him was administered the usual oath, obligating 
him, among other things : 

"The United States' counsel, youf fellows', and your own you sliall keep 
secret." 

This indictment was transferred, at this same April term, f rom 
Statesville to Charlotte, there to be tried at the June term following, 
and this grand jury was discharged, and this term at Statesville ad- 
journe(J. ; Capias issued,: atld the persona:l défendants were arrested 
and gave bail for their apjpearance. Wh^n the case came on for trial 
at the June term the attomeys for the défendants, having determined 
to file a plea in abatement to said indictment on the ground that there 
was no évidence before the grand jury upon which to base the same', 
caused a sùbpœna to be isstiéd against Atwell and other grand jurors 
to appear , as ^yitnesses on behalf of the défendants. In obédience to 
this subpœna Atwell appeared in Charlotte about two months after his 
discharge as a grand juror, and in the office of counsel for défendants 
disclosed to sueh counsel in substance thfe statements made before the 
grand jury by the witnésses Sams and Stackleather. This disclosure 
was made- af ter ' ^^unsel theré présent had àSsured hîm that it was his 
duty, in, the interest .of justice, so to do. Counsel for the défendants 
thereupon prepared an affidavit, setting forth the statement of such 
évidence made by Atwell to them, and asjked him to swear thereto; 
but, a doubt àHsing in his mind as to the pfopriëty on his part of such 
action, he sought the United States district attorney and asked him as 
to his right and duty in the premises. The district attorney advised 
him that he was uncertain as to the law governing the case and as 
to whether or not he woiild be guilty of illégal or improper conduct 
in making such affidavit. Thereupon Atwell refused positively to 
make the affidavit. 

Thèse facts coming to the attention of the court, on June 19, 1905, 
a rule was awarded against Atwell, among others, requiring him to. 
appear on day stated and show cause why he should not be attached 
for contempt. Atwell appeared, answeréd, denying that the cotirt 
had jurisdictipn, or that ,his action ii^ the premises constituted either 
contempt or misconduct, and denied that his disclosure was that of 
"the United States' counsel, his fellows', or his own," or that it was 
made for any other reason than because "he believed that he had a 
right to do so, and that the ends of justice required that he should 
make such statement," as he was aware that the défendants had 
been arrested ' and admittedto bail, that the case was then to be tried, 
and that the witnésses Sams and Stackleather were at the time présent 
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to testify. Upon this answer and the facts as above substantially set 
forth the court below found Atwell guilty of contempt, made the rule 
absohite and entered judgment that he should pay to the United States 
a fine of $50 and the costs of the proceeding. To this judgment At- 
weh has sued eut this writ of error. 

It seems to us that a détermination of the unusual, if not new and 
novel, questions involved in this proceeding, may be aided by a careful 
analysis of the oath administered to this grand juror. This oath 
required him (a) diligently to inquire and true presentment make of 
ail such matters and things as were given him in charge ; (b) to pré- 
sent no one for envy, hatred, or malice; (c) to leave no one unpre- 
sented for fear, favor, or afifection, reward, or hope of reward; (d) 
the United States' counsel, his fellows', and his own to keep secret. 
It may well be said that the first three obligations of this oath relate 
to the positive duty required of the grand juror, vvhile the latter re- 
lates to and defines the rule of conduct to be foUowed by him in the 
discharge of thèse positive duties. The first three are demanded by 
direct mandate of the law; the latter only by its policy, and solely 
in order that the first three may be the more thoroughly and efïectively 
performed. The first three obligations are absolutely required by 
the lavif, to be laid by oath upon the conscience of the juror; the lat- 
ter may be omitted, as in some courts is donc, and supplied by in- 
structions given by the court. 

It seems clear to us that no indictment in any court could, having 
been once found, be quashed on the sole ground that the grand jurors, 
or any of them, had disclosed the government's counsel or the pro- 
ceedings had in the grand jury room. On the contrary, an extrême 
case, at least, can be conceived, where a deliberate conspiracy on the 
part of a sufficient number of jurors to indict, not because of good 
cause shown, but to fulfill the dictâtes of malice and ill will, carried 
into efïect by the présentation of a true bill, would be sufficient to 
quash. Such a case, it is true, in practical expérience, could hardly 
occur; but if it should occur, and the évidence of it was positive and 
indisputable, it seems to us the duty of the court in the premises would 
be clear. It is clear, too, that the jurors cannot violate the first three 
obligations without great wrong being donc to justice and society. 
If they do, to a degree, law is impotent and society is threatened with 
anarchy. This degree is increased just in proportion as the violation 
of thèse three obligations becomes persistent and gênerai. On the 
other hand, it is readily to be perceived that grand jurors may fully 
comply with the first three obligations and violate the fourth in very 
many cases, without practical injury to society. Therefore we incline 
to draw a distinction between the fourth obligation of this oath, dic- 
tated by the policy of the law, and the first three, expressly required 
by the mandate of the law itself. 

With this distinction in view, it becomes important to ascertain the 
reason for this policy of the law — when the reason for it begins, and 
when it ends. The reason of the law is the life of the law, and this in 
a much stronger sensé is true as to its poHcy. When once the reason 
for a policy to be pursued no longer exists, certainly the requirement 
to pursue that policy ends. It would not be required of grand jurors, 
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we think, by any possible sound course of reasoning, after indictment 
found, trial and conviction had, judgment rendered, and penalty suf- 
fered, to refrain from ever discussing or mentioning to any one the 
testimony adduced on the trial, solely because it had been first adduced 
before them in the grand jury room. To what extent, then, does the 
policy of the law reqûire this secrecy to be maintained? In gênerai 
terms it may be answered: To the full extent necessary to fulfill the 
ends of justice, and no further. Very certain it is that it should be 
maintained during the sittings and délibérations of the grand jury; 
for its sole province 'is to make a preliminary and ex parte investiga- 
tion, to ascertain if probable cause for presentment be found. This 
could easily be impeded by personS fearing indictment, causing them- 
selyes or others in collusion with them to be summoned to appear be- 
fore that body to présent their défense. Certain it is that it may well 
be extended tp indefinite secrecy as to the discussions aiid vote of the 
individùal members of the jury ; for it is well that, wheri a citizen as- 
sumes this high and responsible duty, he may do so with the full as- 
surance that the law will not allow him to be subjetted to the malice 
and conséquent in jury growing out of his neighbor's knowledge that 
he had advocated or voted for a presentment against him. It may be 
conceded thât policy demands that this secrecy be maintained until 
the finding is made public and the accused is in custody, in order that 
the government may not be in any way impeded in bringing the ac- 
cused to a speedy trial. 

But does this ' policy require secrecy as to the évidence adduced 
before the' grand jury after such jury has made its presentment and 
indictment, publication thereof has been made, the grand jury finally 
discharged, and the défendant is in custody? We think not; because 
another principle of the law's policy intervenes. It is certainly the 
policy of the law that one accused of crime shall bave every oppor- 
tunity to prove his innocence ; and so tender of human life and liberty 
is it that it throws around the accused every presumption of inno- 
cence until his guilt before the bar is clearly shown. It furnishes him 
counsel if he is indigent. It compels the attendance of his witnesses. 
It is true that it makes him criminally liable if he attempts to suborn 
the government witnesses, to spirit them away from the trial, or by 
any improper or corrupt means seeks to impede the course of justice, 
just as it would make so liable any prosecuting officer or government 
agent seeking to secure conviction by like means; but, while it does 
this, its policy demands that the accused shall bave the fairest and 
fullest opportunity to make clear his innocence. To this end it directs 
that the names of the witnesses upon whose évidence it is found be 
indorsed upon the presentment, and that a copy with this indorsement 
shall be furnished him in advancé of trial if he demands it. Will any 
one say that he is prevented from inquiry as to what thèse witnesses 
had or would testify against him, if such inquiry be without resort to 
corrupt and illégal practices? Cannot the district attorney himself, 
who has been before the grand jury and heard the évidence adduced 
before it, or has that body's notes taken at the time, so inform him or 
his counsel as to this testimony if he so desires? What reason, there- 
fore, can exist why the grand jurors, under such conditions, should be 



ATWELL V. UNITED STATES. lOl 

bound to secrecy? We can see none; and for thèse reasons we hold 
this fourth obligation of the grand juror's oath to require secrecy only 
so long as the policy of the law requires, and that that policy does not 
require it, so far as the évidence adduced before the grand jury is 
concerned, after presentment and indictment found, made public, 
and custody of the accused had, and the grand jury finally discharged. 
But, independent of thèse considérations, we must consider this 
case, in view of section 725 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 583), which provides : 

"The Baid courts shall hâve power to impose .ind administer ail neeessary 
oath'S, and to punish by fine or imprisonment, at the discrétion of the court, 
contempts of their authority: Provided that sueh power to punisli contenipts 
shall not be construed to extend to any cases except the misbehavior of any 
person in their présence, or so near thereto as to obstruct the administration 
of justice, the misbehavior of any of the ofiioers of said courts in their officiai 
transactions, and the disobedience or resistaîice of any such offlcer, or by 
any party, juror, wituess, or other person, to any lawful writ, process, order, 
rule, decree or command of said courts." 

While courts are' vested by common law with inhérent powers to 
protect themselves and enforce their mandates, there can be no ques- 
tion that this power may be limited by législative authority, and it 
cannot be further questioned that this act of Congress has limited this 
power in fédéral courts to a greater extent than it has been limited 
by anj' other government where the common law prevails. While this 
is true, it must be conceded by ail that this power cannot be absolutely 
destroyed without making the mandate of the courts mère idle and 
meaningless fulminations to be ridiculed and not respected. Mr. 
Justice Johnson, in Anderson v. Dunn, 6 Wheat. 204, 5 h. Ed. 242, 
while substantially deciding that the power to punish by contempt 
may be limited by législation, has nevertheless very pertinently said : 

"The idea is Utopian that government can exist without leaving the exercise 
of discrétion somewhere. Public seeurity against the abuse of such discrétion 
must rest on responsibility and istated appoals to public approbation. Where 
ail power is derlved from the people, and public functionaries at dhort in- 
tervais deposit it at the feet of the people, to be resumed again only at their 
wlll, indlvldual fears may be alarmed by the monsters of imagination, but 
Jndlvidual liberty eau be in little danger. No one is so visionary as to dis- 
pute the assertion that the sole end and aim of ail our institutions is the safety 
and happiness of the citizen. But the relation between the action and the 
end is not always so direct and palpable as to strilie the eye of everj- observer. 
The science of government is the most abstruse of ail sciences, if, indeed, 
that can be called a science which has but few fixed principles, and practically 
eonslsts in little more than the exercise of a sound discrétion, applied to the 
exigencles of the state as they arise. It Is the science of experinient. But, 
if there is one maxim which necessarily rides over ail others in the practical 
application of government, it is that the public functionaries must be left at 
liberty to exercise the powers which the people hâve intrusted to them. The 
interests and dignity of those who created them require the exertion of the 
powers indispensable to the attainment of the ends of their création. Nor is 
a casuaJ conflict with the rights of particular individuals any reason to be 
urged against the exercise of such powers. The wretch beneath the gallows 
may repine at the fate which awaits him, and yet it is no less certain that the 
laws under which he suiïers were made far his seeurity. The unreasonable 
murmurs of individuals against the restraints of society hâve a direct tendency 
to produce that worst of ail despotisms, which makes every individual the 
tyrant over hls ueighbors' rights." 
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The wisdom of thèse enunciations of sound morals ^nd correct 
légal principles is accentuated with redoubled force under the condi- 
tions which exist to-day. The exercise of this discrétion and power 
by the courts is not designed for evil, but for good ; not for oppres^ 
sion, but for protection. Very frequently those who complain the 
loudest against its exercise are ultimately benefîted the most. Men, 
inflamed by passion, are frequently not capable of rightly judging of 
their own conduct or of foreseeing the conséquences thereof. In such 
cases the restraining power on the part of judges, acting under solemn 
obligations to do "equal right to the poor and tb the rich," chastened 
and humbled by the sensé of the weighty responsibilities laid upon 
them, may save such persons from liability to civil and criminal ac- 
tions, calculated to bring to them ruin and loss of liberty. While 
thèse things are true, we, as judges, must never fail to remember the 
restraints which hedge about this discrétion. The contempt proceed- 
ing must be regarded as in its nature of a criminal character, and the 
accused must be entitled to ail reasonable doubt arising from the facts 
alleged to constitute the contempt. He is guaranteed the right to ap- 
peal, and he may by the executive power be pardoned. This statute 
has been construed, and the limitations placed upon this power by it 
hâve been very clearly defined, by Mr. Justice Field in Ex parte 
Robinson, 19 Wall. 505, 32 L. Ed. 205, wherein he says : 

"The power to punish for contempt Is inhérent la ail courts. Its existence 
Is essential to the préservation of order In judiclal proceedings, and to the 
enforcement of the judgments, orders, and wrlts of the courts, aud, conse- 
quently, to the due administration of justice. The moment the courts of the 
Ûnlted States were called into existence and Invested with jurisdlctlon over 
any subject, they became posseseed of this power. But the power has been 
llmlted by Aet Cong. March 2, 1831, c. 99, 4 Stat. 487. The act In terms ap- 
plies to ail courts. Whether it can be held to limit the authority of the Su- 
prême Court, which dérives its existence and powers from the Constitution, 
may, perhaps, be a matter of doubt ; but that it applle» to the Circuit and Dis- 
trict Courts there can be no question. Thèse courts were created by act of Con- 
gress. Thelr powers and duties dépend upon the act calllng them Into exist- 
ence, or subséquent acts extending or limitlng their jurisdlctlon. The act of 
1831 Is, therefore, to them the law speclfylng the cases in which summary 
punishment for contempt may be Inflicted. It limits the power of thèse 
courts in this respect to three classes of cases: (1) Where there has been mls- 
behavlor of a person in the présence of the courts, or so near thereto as to 
obstruct the administration of justice ; (2) where there has been mlsbehavior 
of ariy offlcer of the courts in his ofBclal transactions ; and (3) where there 
has been disobedience or résistance by any offlcer, party, juror, wltness, or 
other person to any lawful wrlt, process, order, rule, decree, or command of 
the courts. Ag thus seen, the power of thèse courts In the punishment of con- 
tempts can orily be exerclsed to Insure order and décorum in their présence, to 
secure falthfulness on the part of their offlcers In thelr officiai transactions, 
and to enforce obédience to tlielr lawful orders, judgments, and processes," 

In the câse before us Atwell could be held liable as a juror only 
under the terms of the third paragraph above set forth, and only then, 
it seems to us, upon the assumption that, having been once a juror, 
he remains always such ; for it îs undisputed that he did not make his 
disclosure at Charlotte until two months after he had been finally dis- 
charged from service as grand juror at Statesville, We cannot con- 
vince ourselves that this assumption is Sound. On the contrary, there 
are several reasons.to hold otherwise. A grand jury is only impanel- 
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ed to make preliminary investigations of those things committed to its 
charge. Thèse investigations require, in ordinary practice, but a few 
days each term to complète. The members are then discharged, 
and by the terms of section 812, Rev. St. (U. S. Comp. St. 1901, 
p. 627), as modified by Act June 30, 1879, c. 52, § 2, 21 Stat. 43 (U. S. 
Comp. St. 1901, p. 624), a juror vi^ho has thus served a term should 
not be allowed to serve again until after the lapse of one year. But 
if the oath should be held to require perpétuai secrecy on the part 
of such juror, and even if he might subject himself to prosecution for 
perjury because of its violation, he is nevertheless shielded, we think, 
from the power of the court to attach him for contempt so soon as the 
court has discharged him from further service. 

We can well understand how a trial judge, who is charged with the 
responsibility of securing a fair and impartial enforcement of the law, 
should be exceedingly anxious to use ail means within bis power to 
prevent. the slightest interférence with the administration of justice 
on the part of any one who may show a disposition to unduly oppress 
the citizen, or, on the other hand, through sympathv or a misguided 
notion as to his duty, attempt to do any thing calculated to hinder or 
embarrass the court in the due administration of justice. We fully 
appreciate that the learned judge before whom the matters involved 
in this case were pending feit that he was charged with a grave duty 
to protect the proper administration of the law, and that the matter 
had his closest scrutiny. The questions involved were, however, as 
we hâve indicated, almost wholly new, and, while we hâve felt con- 
strained to dissent from his judgment, we hâve been led to do so only 
after a long and earnest considération. 

The. judgment of the court below must be reversed, and the case 
remanded, with directions to discharge the rule. 

Reversed. 
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(Circuit Court of Appeals, Eighth Circuit. May 25, 1908.) 

No. 2,.581. 

1. Action— JoiNDER of Causes — Pleadino — Pétition— Single Right of Recov- 

EBY DlFFERENILï STATED IN DISTINCT COUNTS— INCONSISTENCY- MISSOURI 

Statute. 

Under the reformed sy.stem of pleading in the state of Missouri, a 
cause of action upoii a policy of Insurance and a cause of action upon a 
compromise agreeuieut respecting the clalm under the policy may bo join- 
ed in distinct counts of the same pétition, where the comits are not Incon- 
Bistent in matter of fact, and it appears therefrom that the plaintiff asserts 
but a single right of recovery, whlch is so stated and described in the two 
counts as to enable him to recover upon the policy or the compi-omise 
agreement, as one or the other may prove to be the true basis and meas- 
ure of his right. 

2. Evidence— Unacoepted Offers of Compromise Inadmissible. 

Unacçepted ofCers to compromise clalms or to purchase peace are Inad- 
missible in évidence at the trial of controversies over the claims to which 



104 . 162 FEDERAL EEPORTEB, 

they appertain, and sliould not be permitted to affect the rlghts of the 
parties or to influence tlie results of tlie trials. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 745- 
753.] 

3. Same— Déclara TIONS • OF Attoenet— When Admissible Against Client- 

Personal Opinion— LoosE Conversation. 

The déclarations of tlie gênerai solicitor of an Insurance coinpany are 
Inadmissible against tlie çonipany, both when they are merely tlie expres- 
sion of his Personal opinion and when they relate to features of the com- 
pany's business having no necessary connection with the duties of Its 
law oiHcer, and respecting which it is not othervvise shown that he is 
authorized to make admissions on its behalf . 

4. Appeal and Ebrob— Assigsments or Ekrok— Plain Erroe Not Assigned. 

While errors not assigned in conformity with the rule on that subject 
will not ordiiiarily be considered, a plain error may be noticed, when jus- 
tice requires It, though it be not so assigned. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 296S-2982.] 

5. Same— Cdbing Bbroe— Evidence Ebroneouslt Admitied should be Plain - 

ly Withdrawn. 

When évidence Is erroneously admitted in eircunistances when it is cal- 
culated to affect the détermination of other questions than the one in 
respect of which it is admitted, the error is not cured by the mère élimina- 
tion of that question ; and, to cure the error, tlie court should plainly in- 
form the jury that sueh évidence is entirely withdrawn from thelr con- 
sidération. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
S§ 4178-4184.] 

6. WiTNESSBS— Cross-Examination— False Assumption op Facts. 

In the cross-exaniinatlon of a witness, it is not permissible to assume 
as true a daniaging state of facts, without any reason to belleve that there 
is a foundation of truth for it. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. SO, Witnesses, § 987.] 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Edward O'Bryan and Frederick N. Judson (John F. Green, on the 
briefj, for plaintiff in error. 

Frederick H. Bacon, for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RIN- 
ER, District Judge. 

VAN DEVANTER, Circuit Judge. March 15, 1898, the New York 
Eife Insurance Company issued a poHcy upon the life of George A. 
Kimmel, of Arkansas City, Kan., whereby, in considération of certain 
premiums to be paid to it, the compaiiy agreed to pay to Edna E. Kim- 
mel, a sister of the insured, the sum of $5,000 and an additional sum 
equal to the total premiums received, if the insured should die before 
March 15, 1918. July 30, 1898, the insured disappeared. March 9, 
1903, the sister assigned the policy to Lucien E. Wood, as receiver of 
the First National Bank of Niles, Mich., who was succeeded in that 
position by George C. Rankin. After the disappearance the sister and 
the assignée paid the premiums as they fell due, including the one for 
the year beginning March 15, 1903. March 22, 1904, the receiver, as 
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assignée of the policy, commencée! an action against the insurance Com- 
pany ; the pétition being in two counts. The first count declared upon 
the poHcy in the usual way, alleging that the insured died on or about 
August 1, 1898. The second count, after stating the issuance of the 
policy, its terms, and the payment of the premiums, declared upon a 
compromise agreement by stating that the insured disappeared on or 
about August 1, 1898 ; that différences thereafter arose between the 
parties respecting the death of the insured and the liability of the de- 
fendant under the policy, the plaintifï claiming that the insured was 
dead, and had died about the time of his disappearance, and the de- 
fendant claiming that the death was not established ; that on March 1, 
1904, "by way of a full settlement, satisfaction, and compromise," the 
parties agreed that the death of the insured would be arbitrarily as- 
sumed to hâve occurred on March 1, 1904, and that, upon the delivery 
to the défendant of certain releases, it would forthwith pay to the plain- 
tiff $5,987.71 in full satisfaction of the latter's claim under the policy, 
that the releases so required were duly procured and delivered to the 
défendant ; and that it had then refused to pay the sum so agreed upon 
or any part thereof. The first count concluded with a prayer for a 
judgment for $7,736, the amount of the policy and the premiums re- 
ceived; and the second concluded with a prayer for a judgment for 
$5,987.71, the sum agreed upon in the alleged compromise. In its an- 
swer the défendant admitted the issuance of the policy, denied ail the 
other allégations of the pétition, and alleged that, if any such compro- 
mise agreement was made,,it was procured by fraud, in this: that for 
the purpose of inducing the défendant to enter into such an agreement 
the assignée of the policy had presented to the défendant a large number 
of afifidavits and so-called proofs of death, which contained many false 
statements as to the circumstances in which the insured disappeared, 
and as to his financial condition, character, business, and social habits, 
and from which there was fraudulently omitted many facts and circum- 
stances tending to show that he was not dead, but had absconded and 
concealed himself to escape exposure and punishment for crimes which 
he had committed; that the défendant was deceived by, and made to 
rely upon, thèse false and fraudulent affidavits and so-called proofs of 
death; and that it would not bave entered into any such agreement, 
except for the fraud so perpetrated and practiced upon it. In his reply 
the plaintiff denied the new matter contained in the answer, and alleged 
that the affidavits and proofs therein referred to had been presented to 
the défendant in August, 1900, and remained with it thereafter; that 
when they were presented the défendant was requested not to assume 
that they were conclusive, but to make an independent investigation ; 
that the défendant had reasonable opportunity and ample time to inves- 
tigate the facts ; and that in entering into such compromise agreement 
it acted with full knowledge of them and without any concealment or 
fraud on the part of the plaintiff or his predecessors in interest. The 
trial resulted in a verdict and judgment for the plaintiff upon the first 
count, and the défendant prosecutes this writ of error. 

The first ruling brought to our attention is the déniai, at the begin- 
ning of the trial, of a motion by the défendant to require the plaintifï 
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to elect upon which of tlie two counts in the pétition he would proceed ; 
the contention being that they were inconsistent. There was no error 
in this. The two counts were not inconsistent in matter of fact, be.cause 
ail that was alleged in either could be proven without disproving any- 
thing alleged in the other. This is frankly conceded; but it is urged 
that they were inconsistent in matter of law, because a right t» recover 
upon the policy under the first count could not coexist with a right to 
recover upon the conapromise agreement under the second count. It 
is true that the two rights could not coexist; but the pétition, rightly 
interpreted, did not assert the contrary, but only that the plaintiff had a 
right of recovery — a single right, which was so stated and described in 
the two counts as to enable him to recover upon the policy or the com- 
promise agreement, as the one or the other might prove to be the true 
basis and measure of his right. Assuming that this was donc in good 
faith and not without reasonable cause — and at the beginning of the 
trial such an assumption could hâve been reasonably indulged — it was 
not only unobjectionable, but sanctioned by common-law procédure and 
by the settled practice in the courts of Missouri and other states under 
the reformed Code. 1 Chitty, Pleadings (16th Am. Ed.) *434 et seq. ; 
Little V. Blunt, 13 Pick. (Mass.) 473, 476 ; Bliss, Code Pleading (3d Ed.) 
§120; 1 Bâtes, Code Pleading (1908 Ed.) 495 ; Thompson v. Min ford, 
11 How. Prac. (N. Y.) 273; Birdseye v. Smith, 32 Barb. (N. Y.) 317; 
^Brownell v. Pacific R. R. Co., 47 Mo. 339, 343; Brinkman v. Hunter, 
73 Mo. 172, 178, 39 Am. Rep. 493; Rinard v. Omaha, etc., Co., 164 
Mo. 270, 284, 64 S. W. 124 ; Roberts v. Quincy, etc., Co., 43 Mo. App. 
287. 

The next matter which claims our attention relates to rulings per- 
mitting the plaintiff's attorney, when testifying as a witness, to give in 
détail the conversations and correspondence had between himself and 
the defendant's gênerai solicitor, before the suit was conimenced, in 
the course oi an unsuccessful attempt to eflfect a compromise agree- 
ment. Part df his testimony, which is said to hâve been.particularly 
objectionable, was as follows: 

"I spoke to Mr. Hubbell (meanlug defendant's gênerai solicitor) about the 
efforts that had béen made by the Pinkertons (meaning a search for the in- 
sured made at the Instance of his relatives by the Pinkerton Détective Agency), 
and he stated to me that the New York JAte Insurance Company had a dé- 
tective department which was as far ahead of the Pinkertons as daylight 
was ahead of darkness. He made that statement to me on several occasions, 
and he f urther sald that, the company having offices and agents in every part 
of the civllized world, it was impossible for a man to escape."' 

The witness being the plaintiff's sole attorney, his testimony was 
given in narrative form, and not in response to questions propounded 
in the usual way, where there is better opportunity to prevent the state- 
ment of what is inadmissible. When the testimony just quoted was 
given, the défendant asked that it be stricken out as being only a 
conversation- between counsèl, and as not tending to prove anything 
material ; but the court ruled that it was admissible as bearing upon 
the defendant's facilities for àscertaining the facts and upon whether 
or not it had been deceived, and this, although it was aiso objected: 
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"The diffîeulty is that he is putting the cart before the horse. Ile is puttiiig 
in testlmony at length, vvhich bas no relevancy until he proves that tUere 
was an agreement." 

The admission of the correspondence was objected to on the ground 
that it did not tend to show a compromise agreement, but simply steps 
in a futile negotiation ; and in that connection the défendant request- 
ed that the letters be ofïered together, rather than separately, in order 
that the court might better rule upon the objection, but the witness 
was permitted to oflfer and to introduce separately such of the letters 
as he wished to présent. The other letters were then called out upon 
his cross-examination. The entire correspondence, even when consider- 
ed in the light of the witness' narration of the conversations, demon- 
strated that the attempt to effect a compromise had been unsuccessful, 
and that, in légal contemplation, the effort to prove an eflfective agree- 
ment of that character had been without any rCasonable justification. 
Accordingly the court afterwards directed a verdict for the défendant 
upon the second count, but at no time were the jury instructed to 
disregard the évidence of such conversations and correspondence, or 
informed that it had no bearing upon the questions arising under the 
first count. Upon the principal of thèse questions — that is, whether 
the insured was dead or alive when the action was commenced — there 
was évidence which required that it be submitted to the jury in con- 
formity with the décisions in Davie v. Briggs, 97 U. S. 628, 24 L. Ed. 
1086, Fidelity Mutual Life Ass'n v. Mettler, 185 U. S; 308, 22 Sup. 
Ct. 663, 46 L,. Ed. 922, and Northwestern Mutual Life Ins. Co. v. 
Stevens, 18 C. C. A. 107, 71 Fed. 258 ; but as this évidence was in- 
direct, gave rise to conflicting inferences, and was nearly balanced, 
thére is reasonable ground for believing that the jury may hâve per- 
mitted matters which otherwise would hâve been regarded as unsub- 
stantial to turn the sçale. Part of the évidence related to an extended. 
but unsuccessful, search for the insured made on behalf of his relatives 
by the Pinkerton Détective Agency, and to a search made by the de- 
fendant, which was also unsuccessful, according to the plaintifï's évi- 
dence; and in that connection the court charged the jury that they 
could properly take into considération, as bearing upon the question 
of life or death, "unsuccessful efforts made, if any, to ascertain the 
missing man's whereabouts." 

As respects the correspondence, it may be conceded that the court 
did not commit any réversible error in permitting the plaintifï to oflfer 
and to introduce separately such of the letters as he wished to présent, 
and that when, upon the introduction of the other letters, it was demon- 
strated that the attempt to effect a compromise had been unsuccessful, 
and that the effort to prove an effective agreement of that character 
had been without any reasonable justification, the défendant, if con- 
cerned lest the évidence of the futile negotiation might operate preju- 
dicially against it, should hâve requested the court to strike out this 
évidence and to direct the jury to disregard it; but the fact remains 
that the plaintiff succeeded in getting it before the jury when, in fair- 
ness to the défendant, it plainly ought not to hâve been presented, and 
when, if offered in the manner requested by the défendant, it probably 
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would not hâve been admitted. In other words, the plaintiff succeeded 
in g-etting before the jury évidence that the défendant had been willing, 
for the sake of effecting a compromise, to assume the death of the 
insured, and that its gcaeral soliciter had favored a compromise, al- 
though the plaintiff's, attorney knew, or should hâve known, that such 
évidence was whqlly inadmissible; for, as was well said by Judge 
Sanborn, in speaking for this court, in Moffit-West Drug Co. v. Byrd, 
34 C. C. A. 351, 352, 92 Fed. 290:. 

"It is the poliey of the law to favor the settlement of disputes, to foster 
compromises, and to promote peace. If every pffer to buy peace could be used: 
as évidence against liim wlio présents it, inany settlemeuts would, be prevented, 
ànd unnec'essary litigation would be produeed and prolonged. For this reason 
unaecepted ofifers to compromise elaims or to purchase peace are inadlnissiWe 
in évidence at tlie trial of controversies over the daims to which they ap- 
pertain, and. should not be permltted to affect the rights of the parties, or to 
Influence the results of the trials." 

As respects the évidence of conversations before quoted, we enter- 
tain no doubt that ît was both inadmissible and calculated to cause 
the jury to give undué weight^to the fact, which. some of the évidence 
terided to sho-w, that the" dépendant hàd m,ade an unsuccessful , effort 
to ascertain the missing man's whereabouts, It was inadmissible, be- 
cause what was said by 'the defendant's gênerai solicitor was not the 
staternent or admission of any distinct fact, but was at most the ex- 
pression of. a Personal opinion, which was in no wise binding upon the 
défendant (Fidelity & Casualty Co. v. Haines, 49 C. C. A. 379, 111 
Fed.'337; Insurance Co. v. Mahone, 31 Wall. 152, 157, 22 L. Ed. 593 ; 
Ohio & M. Ry. Co. v. Stein, 133 Ind. 243, 31 N. E. 180, 184, 32 N. E. 
831, 19 L. R. A. 733; Boston & M. R. R. Co. v. Ordway, 140 Mass. 
510, 5 N. E. 627), and because it was a loose conversation concerning 
features of the defendant's business \yhich had no necessary connection 
with the dtities of its law ofïicer, and respecting which it was npt other- 
wise shown that he had any authority to make admissions on. its behalf 
(Stone V. Bank of Commerce, 174 U. S. 412, 421, 19 Sup. Ct. 747, 43 
L. Ed. lÔ2â; Ohio & M. Ry. Co. v. Levy, 134 Ind. 343, 32 N. E. 
815, 34 N. E. 20; Horseshoe Mining Co. v. Miners' Ore Sampling 
Co., 77 ce. A. 213, 147 Fed. 517; Pickert y. Hair, 146 Mass. 1, 5, 
15 N. E. 79 ; Watson v. King, 3 Man., G. & S. 608 ;, Petch v. Eyon, 9, 
A,ciol. & E. {N. S.] 147; Doe v. Richards, 2 Car. &,K.^N,:P. 216)., 

Objectjoij is made to our considération of the question arising upon 
the admission of évidence of thèse conversations, because error is not 
separately assigned thereop with the particularity required by rule^ 11 
of the rules of this court. Qrdinarily the objection would not be with- 
out considérable merit ; but as one of the assignments was intended 
to présent the question, and as the rulc: contemplâtes that, when justice 
requires it, we may notice a plain error, though' not assigned (sec 
United States v. Tennessee, etc., Co.,.176 U. S. 242, 256, 30 Sup. Ct. 
370, 44 E. Ed. 452; United States v. Bernays [C. C. A.] 158 Fed. 
792), we conceive it to be our duty, in view bf the circumstances in 
which the évidence was presented, as before recited, to notice the er- 
rpr in its admission. 
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It is also urged that the error, if any, was cured when a verdict for 
the défendant was directed upon the second count. But we cannot 
so say. As before indicated, the jury were not instructed to disre- 
gard this évidence, or informed that it had no bearing upon the ques- 
tions arising upon the first count. The court's remarlt respecting the 
purpose for which it was held admissible was apparently addressed to 
counsel, and the jury were not instructed that they could not consider 
it for any other purpose. It was of such a nature that it was calcu- 
lated to affect them, in passing upon the question of the Hfe or death 
of the insured, particularly as the évidence legitimately bearing thereon 
was so nearly balanced. And while the défendant might hâve re- 
quested that it be plainly withdrawn from the jury, after the basis 
assigned by the court for its admission had disappeared, that was not 
necessary ; for it was inadmissible even on that basis, and was duly 
objected to when admitted. In thèse circumstances, to hâve cured the 
error, the court should hâve plainly informed the jury that this évi- 
dence was entirely withdrawn from their considération. Washington 
Gaslight Co. V. Lansden, 172 U. S. 534, 554, 19 Sup. Ct. 296, 43 h. 
Ed. 543; Swift & Co. v. Johnson, 71 C. C. A. 619, 624, 138 Fed. 867, 
872, 1 L. R. A. (N. S.) 1161. 

Error is assigned upon the exclusion of several questions propound- 
ed to one Tillotson, a witness for the plaintifif, upon his cross-exarhina- 
tion. The witness was a détective, had been in charge of the search 
for the insured made by the Pinkerton Détective Agency, and téstified, 
upon his direct examination, to the character, extent, and détails' of 
the search, and to various clews which had been îollowed up in the 
effort to unravel the disappearance of the insured and to ascertain 
whether he was living or dead. As -bearing upon the thoroughness of 
the search, and the w^ight which should be accorded to the fact that 
it had been unsuccessful, the défendant sought by the questions which 
were excluded to show that the détective agency had not been advised 
of certain questionable conduct and transactions of the insured, knowl- 
edge of which might hâve been of material advantage to it in rnaking 
the search. A reasonable cross-examination along that line would hâve 
been clearly permissible; but the questions propounded and excluded 
were ail subject to the objection that they assumed as true a damaging 
state of facts which was nothing less than an inexcusable exaggeratibn 
of whàt the évidence produced up to that time, and subsequently, tehd- 
ed to show. In short, there was no reason to believe that thére was a 
foundation of truth for what was so assumed. In that form, the ques- 
tions were rightly excluded. 3 Wigmôre, Ev. p. 2344. 

Error is also assigned upon the refusai of two instructions tenderéd 
by thé défendant, but thèse require but brief mention. One might 
well hâve been given; but, as ail that was of substance therein was 
incorporated in the charge as given, its refusai was not error. The 
other was properly refused, because it declared in terms that the in- 
sured, at the time of his disappearance, "was a criminal" and had in- 
dicated "that he was afraid of exposure and prosecution," when under 
the évidence thèse were matters of fact to be determined by the jury. 

Other questions are discussed by counsel; but they are not proper- 
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]y présentée! by the assignments of error, and are not such as other- 
wise need to be noticed. 

For the error before pointed eut, the judgment is reversed, with a 
direction to grant a new trial. 



In re/WBST SIDE PAPER CO. 
(Circuit Court o( Appeals, Third Circuit. June 4, 1908.) 
, ,; No. 45. ,: 

Bankbuptct— Liens— DiSTBAiNT by LandLobd for Rent— "Lien Obtained 

THBOUGH Légal PEflÇBEDINGS." 

AJl gpods on denjised promises, by tlie common law, or tlie statutory 
law; pf Pennsylyania, may be eonsidered as uuder a quasi pledge to the 
landiord, whicU giyes superiority to t^e spécifie lien acqulred by a dis- 
traint. Such à lien Is not one obtalné4 through légal proceedings within 
Bankr. Act. July 1, 1808, e. .541, § 67f , , 30 Stat. 565 (U. S. Comp. St. 1001, p. 
3450), and is not divested by the bankruptcy of the tenant within four 
montbs thereafter, and the same rûle . applies where the banlcrupt was 
a' subtenant, admittédto the premises by the lessee without the landlord's 
consent. 

Pétition for Review of Decree of the District Court of the United 
States for the Eastern District of Pennsylvania. 

John G. Johnson, for petitioner. 
Charles Sinkler, for appellee. 

Before MOODY, Circuit Justice, and DALLAS and GRAY, Cir- 
cuit Judges. 

GRAY, Circuit Judge. This is a pétition of Francis G. G^llaghér, 
landlord) for review of the decree of the United States District Court 
for the Eastern District of Pennsylvania, in bankruptcy, affirming the 
order made by a référée in bankruptcy in a matter as hereinaftér statéd : 

On Qctober 37, 1905, a lease wasentered into bétween the petitioner 
and a certain McAlpine & Son, of a paper mill in the city of Phila- 
delphia. Though said lease conferred;on the lessees no power to as- 
sign said lease, or sublet said premises, the said lessees permitted the 
West Side Paper Company to occupy the premises. To this no assent 
was given by the lessor. On the i7th day of November, 1906, the 
petitioner, as landlord, distrained on the goods, chattels and merchan- 
dise upon thedemised premises for six months' rent in arrear, amount- 
ing to $3,000. On the 28th day of November, 1906, the said West 
Side Paper Company was, upon pétition filed the same day, adjudged 
a bankrupt by the United States District Court for the Eastern Dis- 
trict of Pennsylvania, in bankruptcy. Under said adjudication, the 
following proceedings were had: 

Said cause was duly referred to a référée in bankruptcy. On the 
.30th day of November, 1906, on pétition, said référée made an order, 
restraining the said landlord from further proceedings under his dis- 
traint against the property on the premises, until further order of 
the court. Thereafter, the receiver appointed by the district court 
in said cause sold the goods, chattels and merchandise distrained upon 
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by petitioner, landlord as aforesaid, and realized therefrom the net sum 
of $2,056.68, after deducting expenses of sale. 

The petitioner then claimed before the référée that said sum should 
be paid over to him as the proceeds of the goods on which he had dis- 
trained, as aforesaid, and on the 20th day of March, 1907, the référée 
niade an order refusing the claim of said landlord for said sum. On 
the 25th day of March, 1907, a pétition of review of said order was 
fîled in the said District Court in said cause, and on the lOth day of 
February, 1908, the court entered a decree afiSrming the order of the 
référée, whereupon the présent pétition to this court, for a review of 
said decree in matter of law, has been filed. The petitioner contends 
that the court has erred in holding that the distraint upon the goods 
and merchandise found on the demised premises, having been made 
within four months of the fîling of the pétition in bankruptcy, is in- 
valid, by reason of the provisions of section 67f of the bankruptcy act 
of July 1, 1898 (chapter 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 
3450]). That section provides as follows: 

"Ail levies, judgments, attachments or other liens obtained through légal 
proceedings against a person vvho Is Insolvent, at any time witliin four 
months prlor to the flling o( a pétition in bankruptcy against him shall be 
deemed null and vold, In case he is adjudged a bankrupt, and the property af- 
fected by the levy, judgment, attachment or other lien shall be deemed wliolly 
disciiarged and released from the same, and shall pass to the trustée as part 
of the estate of the bankrupt," etc. 

The question thus raised has been ably argued by the counsel for 
the trustée, in support of the finding of the référée and the decree of 
the court below afïirming the same. We think, however, there was 
error therein. 

Distress for rent in arrear, is one of the most ancient, as well as 
"one of the most efficient of the landlord's remédies for the collection 
of rerit." It is in most of our states, as it was at common law, a right 
sui generis, belonging to the landlord whenever the relation of land- 
lord and tenant existed. It appears to hâve been abolished in a few of 
the States, and in most of them its exercise has been regulated by stat- 
ute. Its essential characteristics are, however, for the most part the 
same as existed at common law. In Pennsylvania, as at common law, 
the distress warrant issues directh'^ from the landlord to his bailifï, 
who, if he happens to be a constable, is no less the agent and bailifï 
of the landlord than if he were a private person. The state law pro- 
vides that, after the goods hâve been distrained, or levied upon, unless 
the same be replevied by the plaintiff within five days, the landlord 
may apply to the sherifï of the county, or to a constable, who is re- 
quired to take proceedings for the sale of the said goods, or so much 
thereof as may be required for the satisfaction of the rent. In other 
respects, the right of the landlord remains for the most part as it was 
at common law. The right to distrain or levy upon ail the goods up- 
on the demised premises, whether those of the tenant or of a stranger, 
arises the moment thê relation of landlord and tenant is established. 
It is a right in the nature of a lien, rather than a lien, until the goods 
are actually distrained under a landlord's warrant. It was originally 
in the nature of a property right in the reditus or return from the land, 
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reserved to the landlord. No suit or proceeding at law, whether in 
personam or in rem, in thè proper sensé of those words, was necessa- 
ry for the assertion of this right. It belongs to that small category of 
Personal rights,. the assertion of which has always been indépendant 
of légal procédure ; of which the right to abate a nuisance, under cer- 
tain circumstances, and the right to distrain cattle damage feasant, are 
examples. 

While there is no spécifie lien, except on the goods actually distrain- 
ed under the landlord's warrant, ail the goods on the demised prem- 
ises are to' be considered as being under a quasi pledge, which gives 
superiority to the spécifie lien established by the distraint. Such a lien 
is in no sensé "obtained through légal proceedings." Nor is it within 
the spirit of the bankrupt law in this regard, as evidenced by other 
provisions thereof, as well as that of 67f, above quoted. 

In re Kerby Dennis Co., 95 Ped. 116, 36 C. C. A. 677, where a stat- 
ute of a state creàted a lien in favor of employés performing labor 
in the manufacture of lumber, and provided that the debt or claim 
shall not remain a lien on the product, unless a statement thereof 
is filed within thirty days, and action begun within three months, 
it was held by the Circuit Court of Appeals for the Seventh Cir- 
cuit, that the holders of such liens, perfected according to the stat- 
ute against the estate of the employer in bankruptcy, are entitled to 
payment in full out of the proceeds of the property affected, in préfér- 
ence to claims for labor of the same kind which hâve not been pre- 
served as the statute directs, althbugh both classes of claims are equal- 
ly within the description of claims for "wages," as to which the bank- 
ruptcy act déclares that they shall "hâve priority and be paid in full 
out of bankrupt estâtes." Bankruptcy Law, § 64b. In its opinion, the 
court says: 

"It is Inslsted, however, that the bankruptcy act does not préserve thèse 
liens. It Is said that to hold them valid, would be in antagonism to sub- 
division 'f of section 67 of the act. • * * But it is to be observed that 
the lien in the case before us was not obtained through 'légal proceedings.' 
It is a créature of the statute, arising from, and immediately upou, the per- 
formance of labor. The légal proceedings eontemplated by the statute do 
not create a lien, but enforce a lien already existing. * * * It is thus 
çlear to us, that the design of Congress was^to protect ail liens, whether aris- 
ing by contnict or by statute, and only to avoid those which are in fraud of the 
act, and those which hâve been seeur«d by, and arise from, légal proceedings 
within the llmited time speclfled before the bankruptcy." 

In Austin v. O'Reilly, 2 Woods, 670, Fed. Cas. No. 665, there was 
a pétition to the Circuit Court to review and revise an order of the 
District Court of the United States for the Southern District of Mis- 
sissippi, sitting in bankruptcy, in which order the District Court had 
held' that: 

"In Mississippi a landlord Is not entitled to préférence for rent in a fund 
arising from the sale, by the tenànt's assignée in bankruptcy, of Personal prop- 
erty found on the demised premises; since, under the Mississippi statute, a 
landlord has no lien until he seizes the property, and since the claim does not 
, corne within any of the préférences created by the bankrupt act." 

In an interesting opinion, in which he discusses the légal character 
of the landlord's right, both at common law and under such a state 
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statute as that of Mississippi, requiring an attachment to be issued by 
a court to perfect the landlord's lien, Mr. Justice Bradley, sitting in 
circuit, proceeds as follows: 

"In some states, it is provided that, instead of making the distress hlinself, 
the landlord must procure a warrant from a magistrate or court, to be exe- 
cuted by an otticer. But this régulation of the mode of exereising his right 
does not affect the nature of the right itself. 

"It is common to cal! the right a lien, and yet it is not strietly such ; for 
It does not attach to any spécifie article of property. The tenant, if a fariner, 
may, in due course of business, sell produce or cattle or other things ; and 
if a merchant, he may in the same manner sell merchandise; and the sales. 
if made in good faith, will be valid, and the property sold will be free from 
the landlord's right of distress, if removed from the demised premises, and, 
in most states, without such removal. But if the sale be made for the pur- 
pose of depriving the landlord of his right, he may, by the English statutes 
and by the statutes of most states, follow the property within a reasonable 
time after Its removal. Now if the landlord's rights were a strict lien, no 
valid sales could be made at ail. Still, being commonly called a lien, and 
being a peculiar right in the nature of a lien, -which is greatly relied on as an 
essential condition of ail leases, and the subversion of which would work 
great injustice, and would in the end operate prejudicially to the interests 
both of the tenants and their creditors, by iuducing laudlords to require 
onerous conditions for their security, the Suprême Court of the United States, 
and most of the district and circuit courts, hâve regarded it as fairly to be 
classed as a lien within the true intent and meaniug of the bankrupt act, and 
hâve allowed the landlord a priority over the gênerai creditors to the ex- 
tent of the goods subject to his right of distress. This right of the land- 
lord bas been regarded as peculiarly entitled to priority when by statute an 
exécution créditer of the tenant is prohibited from removing the goods until 
he has paid the landlord's rent, or a reasonable amount (generally a year's 
rent), which may hâve accrued. Thus in Longstreth v. Pennock, 20 Wall. (U. 
S.) 575, 22 L. Ed. 451, the Suprême Court places spécial emphasis on this 
faet. 

"In Mississippi, it is true, the landlord is obliged to sue out an attachment 
for the purpose of eflfecting a distress for rent; but when the attachment is 
sued out, his rights are the same in effect as those of the landlord at common 
law. That they are founded on and grow out of those rights is évident from 
the fact that he is not compelled to pursue his claim to judgment like other 
creditors. The attachment in his case is in the nature of an exécution ; or. 
more properly speaking, of a distress. He has the same right of priority 
over exécution creditors, and the same right to prevent the removal of goods 
and to follow goods clandestinely removed, which exists in England and most 
of the other states." 

In the case at bar, the landlord had exercised his right of distress 
before the filing of the pétition in bankruptcy. The goods were dis- 
trained, as goods on the premises leased to McAlpine & Son, his ten- 
ants. His right was created by the contract of lease between him and 
McAlpine & Son, more than four months before the pétition in bank- 
ruptcy, in behalf of the West Side Paper Company, which he had 
never recognized as his tenant. His lien arose out of the relationship 
of landlord and tenant between him and the McAlpines, and was not 
"obtained by légal proceedings," within the meaning of the bankrupt 
act. 

The facts, therefore, of the case at bar, are stronger in favor of the 

landlord's right than are those of the cases just cited. The right of 

the petitioner to the whole of the fund realized by the receiver's sale 

of the goods and merchandise on the demised preinises, and which 

162 F.— S 
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were distrained by the said petitioner on his landlord's warrant, prier 
to the filing of the pétition in bankruptcy, must be sustained, and the 
decree of the court below is hereby reversed. 



NORFOLK & W. RY. CD. V. GARDNER, Sherlff. 

(Circuit Court of Appeals, Fourth Circuit. May 9, 1908.) 

No. 784.' 

1. C0UBT9— United States Circuit Oocbt of Appeals— Appeal and Ebeor— 

ASSIGNMENTS OF EBKOE— SuFFICIENCT. 

Rule 11 of tlie Circuit Courts of Appeals (150 Fed. xxvll, 79 C. C. A. 
xxvli), requirlng assignments of error to set out separately and partlcularly 
each error àsserted and intended to be urged, Is for the purpose of faclli- 
tatlng the business of thé court, and must be observed. 

2. TeIAiI,— PlUECTION OF VBEDICT— DISCRETION OF OOUET. 

The direction of a verdict is dlscretlonary wlth the trial judge. 
[Ed. Note. — For cases In point, see Cent. Dig. vol. 46, Trial, § 401.] 

3. Masteb and Servant— Injuby to Servant— Running Railboad Tbain 

BÀCKVirAED AT NIGHT. 

The runnlng of a ràilroad train at night a distance of 84 miles back- 
ward, wlth no headllght to light the track in front of it, subjects the traln- 
men to extra and unusual hazard, and réquires froin the ràilroad company 
at whose orders It is done a degree of care and caution to keep the 
track free from obstructioiis commensurate wlth such extra rlsk. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, |§ 264-275.] 

In Error to the Circuit Court of thé United States for the Northern 
District of West Virginia, at Martinsburg. 

Cleoh Moore and Marshall McCorniick (Théodore W. Reath, on 
brief), for plaintifif in error. 

M. j. Fulton and D. Ç. O'FIaherty (Joseph W. Cox and F. L. 
Bushong, on brief), for défendant in error. 

Before l'RITCHARD, Circuit Judge, and PURNELL and WAD- 
DIIvL, District Judges. 

PURNELL, District Judge. On the 15th day of March, 1907, ap- 
pellee commenced his action by the issuance of a writ of summons from 
the circuit court of Jefferson county, W.- Va., for damages in the sum 
of $1(),000, and at March rules filed a déclaration. This suit or action 
•was duly removed to the Circuit Court of the United States for the 
Northern District of West Virginia and tried therein. There was a 
motion tb remand, which motion was overruled, and the cause tried 
before a jury, and verdict in favor of the plaintiff for the sum Of 
$5,000. À motion in arrést of judgmerit and motion for new trial 
were màde by défendant belov\^i appellee hère. The court overruled 
thèse motions and entered judgmerit in favor of the plaintiff, and de- 
fendant appea.led, assigning the following errors : 

"(1) The verdict is contrary fo the law and the évidence. (2) Because of 
the errors happening on, la, and by the rulings of the court during the progress 
of the case. (3) Bjecause of the misdirection of the court in the instructions 
glven by it to the p^aîntlÇf. : (4) Because of the refusai of the court to Instruct 
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thiî jury on behalf of the défendant In the form in whleli the instructions were 
presented to the court, and also because of its amendments, altération, and 
modification of certain of the instructions asked for by ttie défendant, and 
particularly because of its refusai to give instruction 5, to the efCect that if 
the giving of the elearance card by Scott, the local oi>erator, to Hendrickson, 
the englneman, was the proximate cause of the injury, the plaintlfC could 
not recover. (5) Because of the refusai of the court on the motion of the 
défendant to direct a verdict in favor of the défendant company. (G) There 
are other matters apparent upon the face of the record which the défend- 
ant company relies upon in support of Its motion to set aside the verdict of 
the jury and in arrest of judgment." 

The several motions aforesaid, including one made în apt time to 
direct a verdict in favor of the défendant, were overruled by the court, 
to which action on the part of the court défendant excepted and ten- 
dered 13 bills of exception, numbered from 1 to 13, consecutively, 
which bills of exception were allowed, signed, sealed, and made a part 
of the record, and défendant sued out this writ of error. 

The court might dispose of this case under its rules, if strictly en- 
forced, without passing upon the merits of the controversy. Thèse 
rules are reasonable, plainly stated, and must be followed by counsel 
bringing causes to this court by appeal or writ of error. They are 
made for this purpose and with this view, and must he enforced. "Rule 
11, Assignment of Error" (150 Fed. xxvii, 79 C. C. A. xxvii), pro- 
vides : 

"The plaintiff in error or appellant shall file with the clerk of the court 
below, with his pétition for the writ of error or appeal, an assignment of 
errors which sliall set out separately and particularly each error asserted 
and intended to be 'urged. No writ of error or appeal shall be allowed until 
Buch assignment of error shall hâve been filed. When the error alleged Is 
to the admission or rejectlon of évidence the assignment of error shall quote 
the full substance of the évidence rejected or admitted. Wlien the error al- 
leged is to the charge of the court the assignment of errors shall set out the 
part referred to totidem verbis whether it be to instructions glven or instruc- 
tions refused. Such assignment of errors shall form part of the record and 
be printed with it. When this is not done, counsel will not be heard except 
at the request of the court ; and errors not assigned according to this rule will 
be disregarded, but the court at its option may notice a plain error not as- 
signed." 

Assignments 2, 3, and 6 are not in conformity with this rule, and 
may be disregarded ; but, notwithstanding thèse imperfections, we hâve 
carefully considered the same and are of opinion that they are with- 
out merit. 

The fifth assignment of error is based on a misconception of the 
law. The presiding judge in a United States court may direct a ver- 
dict when in his judgment such direction meets the ends of justice; 
but he cannot be compelled to do so. He is primarily responsible for 
the resuit of litigation before him. As said by this court in Huntt v. 
McNamee, 141 Fed. 294, 72 C. C. A. 441, the courts of the United 
States hâve always exercised the right to control the disposition of 
causes pending before them whenever the allégations of the pleadings 
or the évidence introduced in support thereof bas failed to make out 
a case. Merchants' Bank v. State Bank, 10 Wall. 604, 19 L. Ed. 1008 ; 
Pleasants v. Fant, 22 Wall. 116, 22 L. Ed. 780. Fair-minded men 
could, as appears from the record, draw more than one reasonable 
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conclusion from the testimony. In the latter quoted case of Pleasants 
V. Fant the court sàys, after discussing the duty or right of the trial 
judge: ' 

"But, as was said by this court in the case of Improvement Company v. 
ilunsou, 14 Wall. 448, 20 L. Ed. 8GT, récent décisions of higli autliority bave 
establlshed a more reasonable rule tliat in every case before the évidence is 
left to the jury there is a prelimluary question for the judge, not whether 
tbere is literally no évidence, but wliether there is any upon wliich a jury 
can properly proeeed to tind a verdirt for the party produeing it upon whom 
the onus of proof is imixised. It is the duty of the court in its relation to the 
jury to protect parties from vmjust verdicts arising from ignorance of the 
rules of law and of évidence, from impulse or passion or préjudice, or from 
any other violation of liis liiwful righta in the conduct ofa trial. This Is 
done by making plain to. thèm, the issues, they are to try, by admltting only 
such évidence as is prdper on ' thèse issues and rejéctihg ail elsé, by instruct- 
Ing them in the rules of 'law by whlch that évidence is to he examined and 
applied, and, finally, when nçeessary, by setting aside a verdict which is 
unsupported by évidence or contrary to law." , 

Of thèse duties it appears the triai jiidge had a clear conception and 
discharged them in an eminently proper way. To set aside a verdict 
is a mattér of discrétion vested in the judge, subject to review in some 
cases; but he canriot be conipelled to exercise the discrétion to' direct 
a verdict any irioi'e than he can to set aside a verdict, Verdifcts are 
nôt as a rule subjects of review in an appellate court. 

Considering the fourth assignment of error, it seems that Hendrick- 
son, an engineniàn, as he is called, wâs operating under orders a some- 
what unusual train,, inadq up of two engines and a caboose , running 
backward, and running thus for a distance of 84 miles at night. He 
cOuld not use the usual strong headlight, as he was running back- 
wards and had no light on the tender, except an ordinary lantern, 
which terided rather to obstruct his View of the track for any distance. 
It is contended by counsel for appellant this was not an unusual train 
on the Norfolk & Western Railway, nor on some other roads; but we 
cannot agrée wîth counSel in this respect. At night running back- 
wards without a, headlight, for a distance of 84 miles- at a speed'of 
about 18 miles an hour présents a case of extrahazardous risk to any 
reasonable mind ; and the company so operating the same assumes 
the burden^ of the exercise of the degree of care and Caution com- 
mensurate with the extra hazafds to which the servant is exposed, and 
in determining- the question of négligence the entire facts and' cir- 
cumstances must be taken into considération. The question of fèllow 
servant does -not arise. Thé engineman was operàtitig under orders 
he was required' tô obey, issued by the train dispàtcher, whose duty 
it was to direct the movements of the trains, and, among other things, 
to know the movements of eVery train on the road. We cannot as- 
sume that Hendrickson was not required to obey orders. Tohave 
i-efused to hâve done so Woùld hâve brought him in direct conflict with 
the orders of his superiors, and perhaps subjected him to dismissal. 
The part of the charge intendèd to be covered by the fourth assign- 
ment of error is the f ollowingy granted at plaintiff's request : 

"It was the duty bf the défendant company toWards an employé engaged 
in the running and 'operating of its train under its direction to use ordinarj' 
care to keep its tracbs In reasonably safe condition and free from obstrue- 
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tiou witli wlilcli trains running under sucU orders might collide, and if tlie 
jury find tbat the défendant ordered tlie plaintilï's intestate to run and 
oj)et'ate bis train in an nnusual manner, and in a inamier wliicli increased rlie 
périls of tlie plalntiff's intestate by inaking it more difflcult for bim to discover 
and protect himselt against possible obstructions upon its traek, then tlie de- 
grée of care requisite on the part of the défendant to keep its track free 
f rom obstructions was increased, and the plalntiff's intestate had a rlght 
to expect and helieve that the défendant would discharge its duty in thls re- 
spect ; and if the défendant f ailed to do so, and such failure caused the colli- 
sion whlch resulted in the death of the plaintiff's intestate, then they should 
find for the plaintiflC." 

This charge was eminently just and fair to the parties litigant and 
safeguarded the rights of both. On examination of the entire record 
we find no error; hence the judgment is afïirmed. 

Affirmed. 



BALTIMORE REFRIGERATING & HEATING CO. OF BALTIMORE CITY 

V. WETZEL et al. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1908.) 

No. 777. 

1. CONTRACTS— WeITI'EN CONTRACT-— ALTERATION BY PAROL. 

A wrltten contract cannot be changed after its exécution by a paroi 

agreement, unless in exceptional cases and upon a valuable considération. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, § 1123.] 

2. Sai.es— Action foe Price— Evidence— Relevancy—Paeol Evidence to Va- 

KY Contract. 

In an action to recover the priée of machinery sold under a written 
contract, évidence offered by défendant to show that the machinerj' failed 
to comply with a warranty contained in a prior contract between the 
parties, which had been fully executed, on the daim that such warranty 
had been incorporated in the second contract by paroi agreement made 
after its exécution, Iwld properly excludèd as irrelevant to the Issues. 

In Error to the Circuit Court of the United States for the District of 
Maryland. 

Robert H. Smith and George Whitelock (David Fowler, on brief), 
for plaintiff in error. 

W. Calvin Chestnut and Charles Markell, Jr. (Gans & Haman, on 
brief), for défendants in error. 

Before PRITCHARD, Circuit Judge, and PURNELL and DAY- 
TON, District Judges. ' : • . 

PURNELL, District Judge. Suit was instituted by plaintifïs below, 
trading as the WetzeMVIechanical Stoker Company, against the Balti- 
more Refrigerating & Heating Company, a corporation, to recover 
the sum of $5,591.50, with interest, being the contract price for eight 
mechànical stokers sold and erected by the plaintifïs for the défendant 
under a written contract.- The déclaration contains the common counts, 
and a spécial count setting up the written contract in August, 1906, 
to erect the stokers, ând alleging that the stokers had been erected and 
installed in accordance with the contract, and that the défendant had 
failed and refused to make any payments, The défendant pleaded the 
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gênerai issue, and also a spécial plea, alleging that the stokers in ques- 
tion are an infringement of a patent. This last défense was abandoned 
at the trial, and no évidence offered to support it. 
, The plaintiffs below (défendants in error hère) réside at Trenton, N. 
J., and are engaged in the business of manufacturing and erecting a 
certain mechanical stoker for feeding coal into furnàces. The stoker 
manufactured by them, known as the "Wetzel mechanical stoker," is 
a patented device. The plaintiflf in error was fatniliar with the Wetzel 
mechanical stoker, and had in use four of thèse stokers (or two double 
stokers, as they were formerly described), erected under a contract of 
November 2, 1905. The contract for the érection of the eight stokers 
is contained in the written contract, dated August 4, 1906, by which 
the Wetzel Mechanical Stoker Company agreed to erect and install the 
eight stokers for $5,864, payable in the installments therein provided, 
together with a contemporaneous paper, dated August 9, 1906, signed 
by the Wetzel Mechanical Stoker Cotripany subsequently to the sign- 
ing of the contract dated August 4th, but prior to the exécution of the 
contract by the refrigerating company. The formai written agreement, 
dated August 4th (but not actually executed by the refrigerating com- 
pany until August 9th), and a letter of August 9th, constitute the con- 
tract. 

In ttte course of the trial two défenses were suggested : (1) An 
effort was made by the défendant to establish by paroi évidence cer- 
tain warranties whioh are not contained^ in the written contract under 
which the eight stokers were erected, but were contained in the con- 
tract of November 2, 1905, under which the previous Wetzel mechan- 
ical stokers had been erected and were claimed by the défendant to 
hâve been incorporated.ift the présent contract by oral agreement sub- 
séquent to the written contract. (3) The défendant ofïered évidence 
to show that the eight stokers in question did not comply with the pro- 
vision of the written contract that "the métal is distributed in such a 
way that the air space will range from forty per cent, to seventy per 
cent. (40% to 70%), and will give sufficient supply of air, at the same 
time not permitting the siftihg of ariy unconsumed coal or carbon to 
the ash pit. It was asserted by a number of witnesses for the défend- 
ant that coal did sift thrbugh to the asih pit, to a great loss of the de- 
fendant. At the conclusion of the case, with ail of this testimony be- 
fore them, the jury found a verdict for the plaintiff for the full amount 
claimed, with interest. 

There were 17 assignments of error presented for review of certain 
rulings of the court on questions of évidence, and the action of the 
court in granting the plaintiiifs' three prayers, and their motion to strike 
out testimony, and ref using the defendant's first prayer, and the de- 
fendant's motion to excludé testimony. A number of thèse assignments 
of èrror involve the same légal questions, which this court muS't of 
necessity eliminate. The jury returned a verdict in favor of plaintifïs 
below, défendants in error hère, for the contract price, and upon such 
verdict the court entered judgment for the contract price, $5,591.50. 
The contract was an entire contract. Though the price was to be paid 
in installments; the whole price was to be paid for the work to be done,^ 
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i. e., installing the stokers. There was no other considération for the 
contract. 

Although it is contended in the brief of plaintiff in error that a writ- 
ten agreement may be changed after its exécution by a paroi agree- 
ment, as a gênerai proposition of law this is against the weight of 
authority. It certainly cannot be done, except in exceptional cases 
upon valuable considération, and the parties to the contract seemed to 
recognize this basic principle of law. There was no considération for 
this alleged agreement to incorporate in the contract the guaranties of 
the former contract of 1905, and according to Fentress' own testi- 
mony Wetzel promised to reduce this postconstructed agreement to 
writing, which was never done. It was, therefore, no part of the con- 
tract of 1906, and could not be so considered in connection therewith. 
It had nothing to do with the case. The contract of 1906 was a com- 
plète, entire contract. There was no référence in it to the former con- 
tract as a part thereof. This former contract had been completed, and 
the stokers installed, used, and paid for. This was a separate and dis- 
tinct transaction from the contract of 1906. 

The second, third, and seventh assignments of error relate to the 
refusai of the trial judge to admit testimony or évidence of the 1905 
contract and other évidence and testimony offered concerning the 
warranties in said contract. In this there was no error. This covers 
several of the assignments of error, which it is not deemed necessary 
to notice in détail. The same question is attempted to be raised by the 
eleventh assignment of error, and by plaintififs' motion to strike out 
testimony, which is the subject of the seventeenth assignment of error, 
ail of which assignments of error are overruled, and the rulings of the 
trial judge thereon affirmed, for the reasons hereinbefore stated. 

The eighth exception is as follows : 

" 'Q. What was the conclition of the boilers imder which he put the last 
stokers? A. Those lio:Iers weve new. I hâve been In cold storage and opéra t- 
ing maehinery for the past ten yeai'S. I am familiar with the opération of 
machinery like that at the Baltimore Refrigerating & Heating Company. 
Jly knowledge was acquired. by practical expérience, and I understaud it ab- 
nolutely.' Thereupon counsel for the défendant asked the wltness the fol- 
lowlng question: 'Q. Will you tell us whethcr or not your expérience in 
machinery and so on will enahle you to or enables you to state whether or 
not thèse stolvcrs produced the resnlts which you say thèse guaranties eall 
for?' But counsel for the plaintift's objected to the said question beiug put. 
or to any answei-' I>eing glven thereto by the witness. and the court sustained 
Ihe objection, to which ruling of the court the défendant by its counsel 
prayed leave to except, and that the court would sign and seal this its second 
bill of exceptions, which is accorddugiy done this 17th day of .June, ]907." 

The guaranties referred to were not in the contract sued on, as has 
been said, and ail testimony in référence thereto was incompétent, im- 
pertinent, and improper ; hence this was properly ruled out. This as- 
signment of error is therefore overruled, and the ruling of the court 
aiîfirmed. 

What is called the sixth bill of exceptions, after several pages of 
correspondence, télegrams, etc., concludes as follows, and it is presumed 
this constitutes the gist of the exception: 
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' " 'Q. (Mr. Whitelock). T>on't give the conversation with Mr. Fentress. 
You had an iuten'iew with Mr. Fentress, liad yon'i A. Yes; of course, as 
chief engioe.er I would baye to consult with tlie liead of tlie eoucern,, and 
that is, wliat I ani trying to say, tliat I eoustilted with the superior. Q. 
What was the resuit of that? A. I told Mr. Fentress—' But eounsel for 
plaintiffs objected' to wàtiiess being permitted to answer the «luestion by 
testifying to any com-ersatiou betweeu himself and Mr. Fentress, and tlie 
court sustained the ob.1e<;tion, to w'hieb défendant, throngh its eounsel, ex- 
cepted in due form, which exception was allowed by the court." 

It is difficult to arrive at a satisfactory reason for thig exception, to 
the ruling out of a conversation between Hearn, an employé, and Fen- 
tress, vice président, of plaintiff in error corporation, and no sufficient 
reason is given why ît was admissible. AU this testimony referred to 
matters in relation to the guaranties, which, as we hâve seen, were not 
incorporated into the contract of 1906 ; hence ail testimony relatini^ 
thereto was incompétent and was properly excluded. This exception 
is overruled, and the ruling of the Circuit Court thereon affirmed. 

The ninth bill of exceptions, referring to and making the previous 
bills of exception a part of this bill of exception, then proceeds : 

"The wltness Geo. W. Wright testified as foUows: *There is, of course, 
the labor lost, due to rehandling or sifting coal, which according to the tire 
room pay roll would amount to about tlie expeuse of two men per twenty- 
four hours, two men to the watch, and that would be directly chargeable. I 
think, to the opération of the stokers. About $1.75 for each man per day 
would be say $500 for four montlis, and it would run at that rate for the 
whole period, provided we were running that mauy boilers. The stokers 
bave not been running without repair.' Tliereupon tlie eounsel for the de- 
fendant proposed to prove by the wltness the extent and cost of the repairs 
, to the said stolîers, of which the wltness testified that a separate accouut 
had, been kept; but eounsel for the plaintiffs ob.1ected to the évidence, and tlie 
court sustained the objection, to which ruling the défendant excepted." 

This testimony was properly excluded. It was no part of the con- 
tract, related to no issue properly arising on the pleadings, and the 
ruling of the court is affirmed. 

The exceptions to the granting of plaintiffs' prayers 1, 2, and 3 and 
defendant's first and second motions to exçlude testimony présent in a 
différent form exceptions already overruled, which may be said with 
equal force of defendant's prayers 1 and 2 for instruction, made the 
basis of exceptions, ail of which exceptions are overruled, and the rul- 
ing of the court thereoii affirmed. 

Affirmed. 



DUNKERSON et al. v. GOLDBERa. 
(Circuit Court of Appeals, Bighth Circuit May 4, 1908.) 

^ No.' 2,704. '■) 

Texjsts— Deed — Construction — Estatb Cqnveyed. 

A deed conveyed certain land to F. in trust to and for the sole and sepa- 
rate use of a wife for llfe, remainder to the husband and hls heire, for- 
ever. Held, that the deed created an équitable estate in the wife and an 
équitable remainder in the husband after the termination of the wife's 
life estate. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, §§ 18.3-187.1 
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2. Execution— Pkoperty Subject— Equitable Vested Remaindeb. 

Under Sev. St. Mo. 18i5, c. 61, § 14 (Rev. St Mo. 1855, c. 63, § 17), an 
équitable vested remaiiider after the terminatlon of a life estate created 
by a trust deed was subjoct to sale on exécution agaiiist the remainder- 
man. 

[Ed. Note. — For cases in point, see Oent. Dig. vol. 21, Execution, § 91.] 

3. Ejectmenï—IjEgal Title. 

PlaintifCs eannot recovev in ejectmept wlthout proving a légal title. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 17, Ejectment, §§ 
lG-21).] 

4. Trusts— CoNVEYANCE by Trustée — Effeot. 

Certain land was conveyed by a warranty deed to F. In trust for the 
use of a wife for life, remainder to the husband and his heirs. The équi- 
table remainder in the husband having been sold on exécution against hlm, 
F. by quitclaim deed conveyed the property to M. in trust to and for the 
separate vise, coutrol, and bcnefit of the wife , and her heirs, free f rom 
any control, debt, liability, or judgment against her husband, with power 
on the wife's written request to sell, mortgage, or lease, etc. Held, that 
the deed to M. vested in the grantee only such title as F. had, and left 
the land subject in the hands of M. to ail the equities attaching to It In 
the hands of F., including the rights of the purchaser at the exécution 
sale. 

5. Same— Constructive Trusts. 

Such quitclaim deed purported to deal only with the interest of the wife, 
leaving the équitable remainder in favor of the husband and his grantees 
as originally created, and henee no constructive trust which could not 
be executed by the statute of uses was thereby created in favor of the 
latter. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

George B. Webster (Joseph P. Wagner and George A. Cunningham, 
on the brief), for plaintiffs in error. 

Henry W. Allen (John D. Johnson, on the brief), for défendant in 
error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

ADAMS, Circuit Judge. This was a suit in ejectment to recover 
possession of a lot of ground in the city of St. Louis, Mo. A jury 
was waived, and the cause tried to the court on facts practically un- 
disputed. Judgment was rendered in favor of the défendant, from 
which the plaintiff prosecutes error. 

In 1853 James Reilley, being then the owner of the lot in controver- 
sy, sold and conveyed it by warranty deed to one Du Bouffay Fremon 
"in trust to and for the sole and separate use of Harriette Hunt, wife 
of Daniel B. Hunt, during her natural life, and after her death to and 
for the use and benefit of said Daniel B. Hunt and his heirs, forever." 
The deed contained the following clause : 

"And the said second party [tlie trustée], his heirs and assigns, shall at the 
written request of said Daniel B. and Harriette Hunt sell and convey the real 
estate hereinbefore described, or any part thereof, by good and proper deed 
of conveyance in fee simple, or shall mortgage the same, or give a deed of 
trust thereon, t such person or persons and for such sum or sums of money 
as the said Daniel B. and Harriette Hunt shall désire." 
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In 1855 the right, title, and interest of Mr. Hunt was sold on exécu- 
tion tô satisfy a judgment theretofore duly rendered in a court of rec- 
ord against him, and the same was conveyed by a slieriff's deed, duly 
executed, aclcnowledged, and recorded in the proper registration office, 
to Thomas Culley, under whom plaintiffs below (plaintiffs in error 
hère) claim title. In 1857 Fremon, the trustée, acting upon the writ- 
ten request of Daniel B. and Harriette Hunt, executed and delivered 
to James Mugan a deed of which the following is a copy: 

"This deed, made on the 18th day of July, 1857, by and betvveen Du Bouffay 
Fremon (trustée of Harriette Hunt, wlio Is the wife of Daniel B. Hunt), of 
the elty of San Antonio, statê of Texas, patty of the flrst part, and James 
Mugan, of the clty and county of St. Ijouis, state of Jlissouri, party of the 
second part, witnesseth: That the said party of tlie first part in considéra- 
tion of the sum of one dollar to him paid by the said party of the second part, 
receipt of wMeh is herebj'- aeknowledged, does by thèse présents remise, release, 
and forerer (Juitclalm unto the said parfy of the second part, in trust to and 
for the sole and sepai^ate use, control, and benefit of Harriette Hunt, wife of 
Daiiièl B. Hunt, both of the elty and county of St. Louis, state of Missouri, 
and her heirs; free from any control, débt, llablllty, or judgment against her 
said husband, with power upoh the wrltteni request of the said Harriette to 
lease, mortgage or sell the foliôwing town lot or parcel of ground. * * * 
To hâve and to hold the same, with ail the rights. immunities. privilèges, and 
appurtena^ces thereunto belonglng, unto the said party of the, second part, 
and his helrs and assigns, forever, in ti-ust,to and for the sole use and beneflt 
of Harriette Hunt, wife of Daniel B. Hunt, and; her heirs, f ree f rom any con- 
trol, debt, liahility, or judgment against her, said husband, with power upon 
the w-ritten request of the said Harriette to lease, mortgage, or sell the same." 

Daniel B. Hunt died some time before 1887.. In that year Mrs. Hunt 
conveyed the lot to Jacob Sêcht, from whom the défendant now in 
possession deraigns title, and she died in 1898. 

The Reillèy. deed of 1853 created an équitable life estate in Mrs. 
Hunt and an équitable vested remainder after the termination of the 
life estate in Mr. Hunt. This remaindef was stibject to sale under the 
exécution issued on the judgment against Hunt in 1855 (Rev. St. 
Mo. 1845, c.. 61, § 14; Rev.„St.'Mp.; 1855, c. 63, § 17), and was sold to 
Culley, through whom plaintiffs claim. This sale, and the sheriff's 
deed made pursuant thereto, and subséquent deeds shown in évidence, 
transferred ail of Hunt's équitable estante, which was the remainder in 
fee' after the terrtiination of the particular estate of Mrs. Hunt, to 
plaintiffs. Morgan, v. Bouse, 53 Mo. '319; White v. McPheeters, 75 
Mo.. 286 ; Hammond v. Johnston, .93 Mo. 198, 6 S. W. 83 ; Block v. 
Morrisbn, 113 Mo. 343, 20 S. W, 340. ' Défendant asserts no title to 
the land in question, and concededly has noue which would stand 
against an équitable action by plaintiffs; His only contention is that 
plaintiffs show no légal title, and fhàt iri the absence of such title they 
cannot récover in ejectment. Thé légal conclusion j'ust stated cannot 
be controverted. If plaintiffs haye nç légal title, they cannot recover 
in this action. Hâve they not a légal title? 

It is contended by the defeildatit that the deed of 1857 from Fre- 
mon, the' original trustée, to Mugan, conveyed the légal title to the 
latter in trust for the sole use of Mrs; Hunt, and thereby destroyed 
the légal title theretofore held by Fremon in trust for Mr. Hunt, or 
at best constituted Mugan a constructive trustée for Mr. Hunt's inter- 
est. We think this is incorrect. The conveyance from Fremon to Mu- 
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gan was only by a quitclaim deed. It vested in the grantee only such 
title as the grantor had, and left the lot conveyed subject, in the hands 
of the grantee, to ail the equities attaching to it in the hands of the 
grantor. Mann v. Best, 63 Mo. 491; Stoffel v. Schroeder, 62 Mo. 
147 ; Schradski v. Albright, 93 Mo. 42, 5 S. W. 807. No trust is ever 
permitted to fail for want of a trustée. Accordingly, if the deed from 
Fremon to Mugan was intended to convey the whole title to the lot, 
it conveyed the same subject to the trust under which Fremon held it. 
At that time he held it in trust for Culley, the purchaser and owner of 
record of the vested remainder originally belonging to Mr. Hunt. 
Whatever might hâve been the efifect of a deed like that, if made to 
Mugan while the interests of Mr. and Mrs. Hunt remained as original- 
ly granted, a conveyance even with their consent could not operate to 
destroy the trust created by opération of law in favor of the purchaser 
of Mr. Hunt's interest at the exécution sale. The law permitting that 
interest to be sold on exécution will not allow it to be destroyed by the 
same act. It thus appears that Mugan, by the deed of 1857, took the 
légal title to the lot in question, subject to the trust originally created 
in his grantor. 

But it is said that the deed to Mugan was itself a breach of trust, in- 
asmuch as it purported to create a trust in Harriette Hunt and her 
heirs to the lot in fee simple absolute, and that it created at best only 
a constructive trust in favor of Hunt's grantees, and that the statute 
of uses does not exécute a constructive trust of that kind. It may be 
conceded that the statute of uses does not exécute a constructive trust. 
This principle alone is what défendant relies upon to defeat recovery 
in this action and compel plaintiiïs to resort to an équitable action to 
secure possession of their land. The mandate of the law is as effectuai 
to create or continue a trust as the agreement of the parties, and even 
if Fremon's deed to Mugan was intended to eut out Mr. Hunt's gran- 
tees, and vest the trust property exclusively in Mrs. Hunt and her heirs, 
it was, in view of the law governing the effect of a quitclaim deed, in- 
effectuai to accomplish that intent. 

A critical examination of the Mugan deed, however, fails to con- 
vince us. that any attempt was thereby made to eut out the estate by 
remainder, or that the deed, when properly construed, bas that effect. 
Before it was made Mr. Hunt's interest had passed by opération of law 
to Culley, and Fremon held the légal title in trust for Culley so far 
as that interest was concerned. The interest so disposed of was beyond 
the control of either or both Mr. or Mrs. Hunt. Their request for a 
conveyance of that interest could not, within the true meaning of the 
original deed, operate to require its conveyance by the trust in contra- 
vention of Culley's rights. It cannot, therefore, be presum^ed that Mr. 
and Mrs. Hunt and Fremon would intend to do the futile thing of at- 
tempting to destroy those rights. On the contrary, we think their deed 
is fairly susceptible of a construction which recognizes and respects 
them. Notwithstanding the fact that Fremon was trustée of Mr. as 
well as Mrs. Hunt, he limits his capacity of action in the deed to Mugan 
to Mrs. Hunt's interest exclusively. He says: 

"This deed, made on the 18th day of July, 1857, by and between Du Bouffay 
Fremon, trustée of Harriette Iluiit, who is the wife of Daniel B. Hunt," wit- 
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nesseth tliat he "does by thèse présents remise, release, and forever quitclalm 
unto • * • James Mngan * * * the lot In controversy, • * * in 
trust for the sole and separate use, control and beneflt of Harrlette Hunt, wife 
of Daniel B. Hunt • * * and her heirs, free from any control, debt, lia- 
billty, or judgment agalnst her said husband." 

The subject of the deed was Mrs. Hunt's interest only. Fremon un- 
dertook to act as trustée for her only, and the obvious purport of the 
deed, in view of the fact, then constructively, if not actually, known by 
ail, that Mr. Hunt's interest had been disposed of by sale under exécu- 
tion, was to save Mrs. Hunt's life estate, which was ail she had, from 
liability for the debts of her husband and to free it from his control. 
At that time no married woman's statutory separate estate existed in 
Missouri, and the rights of the husband in his wife's real estate, unless 
curtailed by agreement, weré fixed by common-law principles. It re- 
sults from the f oregoing that in any contingency the trust in favor of 
Mr. Hunt and his grantees remained as originally created. If the par- 
ties intended by the quitclaim deed of 18S7 to eut out the interest of 
Mr. Hunt's grantees, the ' deed was ineffectuai to accomplish that in- 
tent. It passed the title to Mugan, charged with the same trust as 
before, and no constructive trust was thereby created. If the quit- 
claim deed of 1857 was intended to transfer only the life estate of Mrs. 
Hunt, the légal title remained, held in trust by Fremon for the use of 
Mr. Hunt or his grantees after thé termination of the life estate. 
Whichever of thèse views may be taken, at the expiration of Mrs. 
Hunt's life estate, occasioned by her death in 1898, either Mugan or 
Fremon held the légal title to the lot in question in trust for the grantees 
of Mr. Hunt, and the statute of uses executed the dry trust in such 
grantees, and thereby vested in them the légal title in fee simple. Rev. 
St. Mo. 1889, § 8833; Rev. St. Mo. 1899, § 4589 (Ann. St. Mo. 1906, 
p. 2493). 

There is some controversy as to whether ail of the plaintiffs in any 
event are entitled to recover in this action ; but it is conceded that some 
of them may recover certain undivided interests in the event a légal, 
as distinguished from ah équitable, title is found to exist. This will be 
properly worked out at the next trial. The court erred in rendering 
a judgment for the défendant. 

It must be reversed, and the cause remanded for a new trial. It is 
so ordered. 



WEST V. W. A. MeLAUGHLIN & CO.'S TRUSTEE. ' 

(Circuit Court of Appeals, Slxth Circuit. June 15, 1908.) 
Ko. 1,072. 
1. BANKEUPTCY— OOUET OF BANKEUPTCT— POWEE TO Vacatk Okdees. 

While It would be an abuse of discrétion for a District Court to set 
aslde an order allowlng or rejecting a claim in bankruptcy and grant a 
rehearlng for the sole purpose of extendlng the time withln which an 
appeal may be taken as fixed by Bankr. Act July 1, 1898, c. 541, § 25a, 
30 Stat. 553 (D. S. Comp. St. 1901, p. 3432), yet such an order, like other 
orders, Is within the control of the court, and may in Its sound discrétion 
be set aside for good cause shown, even after the expiration of the time 
allowed for appeal. 
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2. Same— Olaim foe Monéy Eeckived— Banketjpt as Beokee— Bubden of 
Peoof. 

Where the bankrupt was a stockbroker, and it was shown without dis- 
pute that a claimant paid hlm a sum of money with which to purchase 
certain stocks, the burden rested upon the bankrupt as agent, or on hls 
trustée, who stood in his place, to account for such money; otherwise, 
claimant was entitled to the allowance of his claim as for money received 
to hls use. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan. 

Edward A. Barnes, for appellant. 
Georg-e B. Perry, for appellee. 

Before LURTON and RICHARDS, Circuit Judges, and EVANS, 
District Judge. 

EVANS, District Judge. The appellant proved and filed a claim 
for $5,000 for money had and received from him by the bankrupt. 
Objection to the claim was made by the trustée, and upon the testi- 
mony heard before the référée the latter disallowed it. On the 23d 
day of July, 1907, the District Court affirmed the order of the référée, 
and the judge, having at once left upon a vacation trip, was not, for 
over 10 days, within reach of appellant's counsel, who desired to take 
steps for an appeal. No reason is disclosed by the record for not 
taking other available steps for that purpose; but on the 13th day of 
September, 1907, appellant filed a pétition for a rehearing. The court 
granted that relief, and after further discussion in a second opinion 
the district judge again and somewhat more at length stated his rea- 
sons for adhering to the judgment afhrming the referee's order dis- 
allôwing the claim. The order of the District Court again affirming 
the référée was entered on the 30th day of October, 1907. 

The appellee has moved for the dismissal of the appeal. Section 
25a of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 553 
[U. S. Comp. St. 1901, p. 3432]) provides: 

"That appeals, as in equity cases, may be taken In bankruptcy proceedings 
from the courts of bankruptcy to the Circuit Court of Appeals of the United 
States, and to the Suprême Court of the terrltories. In the following cases, 
to wit: (1) From a Judgment adjudging or refusing to adjudge the défendant 
a bankrupt; (2) from a judgment granting or denying a discharge; and (3) 
from a judgment allowlng or rejecting a debt or claim of flve hundred dol- 
lars or over. Such appeal shall be taken within ten days after the judgment 
appealed from has been rendered, and may be heard and determined by the 
jippellate court in term or vacation, as the case may be." 

One purpose which runs through the act is to require the prompt 
and expéditions winding up of estâtes, and the provision just copied 
was intended to promote that end. Notwithstanding some judicial 
expressions which possibly favor it, we cannot accept as accurate or 
sustainable the contention that it would not be an abuse of the dis- 
crétion of the court to set aside an order disallowing a claim for the 
sole purpose of extending the time for taking an appeal. We con- 
ceive that such a course would practically nullify the wise provision 
of the statute, and go beyond the bounds of a proper discrétion; but 
we do not doubt that an order disallowing a claim, as well as other 
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orders, is within: thecontrol of the court making it, and that the court 
may, in the exercise of a sound judicial discrétion, set it aside, even 
after the expiration of 10 days. This court, in the tase of In re Ives, 
113 Fed. 911, 51 C. C. A. 541, so decided upon a kindred proposition 
and fully stated the reasons for the rule. The record shows that it 
was not a mère purpose to évade section 35a that induced the court 
below to set aside its order in this instance, but that it was done in 
order to hâve further investigation, and the learned. judge of the Dis- 
trict Court not only re-examined the questions involved, but more elabo- 
rately stated his views thereon. The fact that he again arrived at 
the same conclusion did not neutralize his power to grant the rehear- 
ing, though some concession to the supposed hardship of the case may 
hâve had weight with him. Having reached the conclusion that there 
was no abuse of the court's discrétion in granting the rehearing, the 
motion to dismiss the appeal will be denîed. 

The bankrupt did a brokerage business in the city of Détroit. He 
was employed by the appellant as agent to purchase 350 shares of 
the stock of the Virginia Coal, Iron & Coke Company, and the debt at- 
tempted to be proved was for money paid to the bankrupt on account 
of that purchase. In the proof of debt which constituted appellant's 
pleading, nothing was said to indicate that the transaction was one of 
gaming. The testimony does not show that it was ever intended or 
supposed by appellant to Ijave been such, and in our judgment the case 
did not properly turn upon, whether or not the transaction was one of 
wagering, although the référée and the court below seem to hâve pro- 
ceeded upon the theory that it did. The évidence, indeed, took a 
somewhat wider range, byt the appellant's real contention was that the 
stock was never in fact bought by the bankrupt, and that the report 
of the latter that such , purchase had been made was not true, but 
had been falsely made for the purpose of inducing the appellant to 
make the payraents which constitute the basis of the claim. Nor did 
the bankrupt himself claim ever to hâve dealt with appellant on a 
wagering or "bucket shop" basis. In his testimony he says: 

"I claimed to be a legitlmate house. I never gave Mr. West to understand 
that when I recelved an order for stocks and reported it as fllled that I had 
not actually bought the stock that I reported as bought; I always told him 
that I bought it. Mr. West never had any reason froni me to my Icnowledge 
to suppose that when he ]>laced an order with me and I reported it as fiUed 
that it was treated as a bucket-shop deal." 

The référée, in rejecting the claim, said: 

"To my mlnd it Is hard to arrive at a balance between the diverse testi- 
mony given in this case. On the one hand, I am not thoroughly convinced that 
McLaughlln carrled on a business which in every respect, as a broker business, 
was above reproach ; nor, on the other hand, am I convinced that there Is 
sufflcient testimony to show that his dealings were those of a bucket shop. 
When a party cornes in, as does Mr. West In this case, after a party has gone 
into bankruptcy, I am convinced, no matter what might be the case before 
the adjudication, that the strictest kind of proof should be presénted on his 
part to malie out his claim. I âm mindful of what Mr. Bames:says as to shift- 
Ing of the burden of proof, and in business I can understand, as in Swine- 
ford, supra, that the plalutiff might be in such a position that the burden of 
proof would be shlfted so that the défendant would hâve to show his busi- 
ness transaction. But we hâve a différent condition of aflfairs hère. The 
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trustée cornes in and takes possession of thls property as he finds It He bas 
only the books and papers which he flnds in his possession, and I do not 
tlilnk that ït Is his place to make an affirmative proof that the allégations 
made by the plaintlff are not true. Taklng Into considération the testlmony 
as presented to me, and the relative situation of the parties, and the condi- 
tion of affalrs at the time of the adjudication of bankrupt, I do not thlnk 
that Mr. West has made out his case, and my flndhig, therefore, Is that his 
claim should be denled." 

Not only did the référée think that appellant should be required 
to adduce "the strictest kind of proof," but he added this statement: 

"If the clalmant and his attomey désire to appeal the case, they will hâve 
10 days from this date, on paying ail oosta incurred before the référée." 

We hâve italicized the unusual intimations contained in this state- 
ment, which seem to côvet inadmissible additions to what is required 
under General Orders in Bankruptcy No. 27 * in exercising the right 
there given to obtain a review by the judge of an order of the référée. 
However, the matter was taken before the district judge upon a péti- 
tion for a review, and he affirmed the order of the référée, stating his 
views both as to the law and the facts in a written opinion, and it is 
urged that his conclusions as to the facts should hâve controlling 
weight on appeal. In Dodge v. Norlin, 133 Fed., at page 371, 66 C. C. 
A., at page 433, the Circuit Court of Appeals of the Eighth Circuit 
said: 

"Where the court below has considered a question' and made a finding on 
conflictlng évidence, its conclusion Is presnmptlvely correct, and it should not 
be disturbed unless It Is reasonably clear that a serious mlstake has been 
made in the considération of the facts or an obvions error bas Intervened In 
the application of the law. Stearns-Roger Mfg. Co. v. Brown, 114 Fed. 939, 
943, 52. 0. G A. 659, 563." 

We will deal for the présent with the proposition suggested in the 
last clause of what was thus stated in that case. The question of law 
lying at the root of what we are to détermine is as to where lay the 
burden of proof. The référée, as we hâve seen, based his ruling upon 
the idea that appellant, under the circumstances, must establish his 
claim by "the strictest kind of proof." The court bélow held that: 

"The burden is on the daimant to establish his case by a prépondérance of 
évidence, and that the presumption of law is agalnst the commission of the 
fràud eharged." 

The question is whether this proposition is correct as applied to this 
case. The gênerai ruleis very clearly stated in 1 Phillips on Evidence, 
*812, *8i3, in this language : 

"Where one party charges anotheT with a culpable omission or breach of 
duty, the person who roakes the charge Is bound to prove it, though it may 
Involve a négative ; for It Is one of the first princlples of justice not to pré- 
sumé that a person àcted Ulegally tUl the contrary Is proved." 

But at least one exception to this gênerai rule is well established. 
An agent must exécute with fidelity the duties of his trust. He must 
make true and accurate reports of what he does, and must render a true 
account of what he did with money intrusted to him for investment or 
disbursement. Am. & Eng. Encyc. of Law, pp. 1058, 1071, 1086 ; 4 Am. 
& Eng, Encyc. of Law, 968. In this case it is agreed upon ail hands that 

1 32 C. O. A. xxvli. 
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the money was paid to the bankrupt for the purpose already indicated. 
In such a case the Suprême Judicial Court of Massachusetts, in its 
opinion in Lonergan v. Peck, 136 Mass. 364, said: 

"The delivery of the moneys being undisputed, the burden of proof was on 
the défendant to show that he had honestly ma,de transactions in the pur- 
chase and sale of stocks as ordered." 

The case of Peterson v. Poignard, decided by the Kentucky Court 
of Appeals, and reported in 8 B. Mon. 309, was one which arose out of 
transactions between a principal and his agent. After pointing out cer- 
tain suspicions facts and the neglect of the agent to perform the duty 
of keeping a précise and accutate account of ail transactions pertaining 
to the agency, the court, at page 310, said : 

"His competency to do this is well establlslied, and it cannot be doubted 
that he was well aware of its importance and necessity. His f allure au- 
thorizes unfavorable inferences, and subjects him now, when called on for an 
account, to a heavy burthen of suspicion as well as of proof." 

We hâve no doubt of thecorrectness of thèse views, and particularly 
as they were expressed by the Suprême Judicial Court of Massachu- 
setts. -, 

Another considération should not be overlooked. The facts as to 
any purchase made by an agent pursuant to instructions are peculiarly 
within his knowledge. When, as hère, he is a compétent witness in 
behalf of the trustée, it is naturally very much easier for him to show 
and testify to the facts as to what he had donc than it would be for the 
principal, who was not an actual participant in the transaction. Thèse 
considérations bring the case within the reach of another elémentary 
principle, which is stated by Best, in section 274 of his Principles of 
Evidence, in this language : . , 

"It bas been established as a gênerai rule of évidence that the burden of 
proof lies on the person who wlshes to support his case by a particular faet 
which lies more peculiarly within his knowledge or of which he is supposed 
to be cognizant." 

This rule is also laid down in Greenleaf on Evidence, § 79, and was 
approved by thé Suprême Court in Rome, etc., R. R. Co. v. United 
States, 139 U. S- 568, 11 Sup. Ct. 638, 35 L. Ed. 266. 

The testimony leaves no doubt that the money was paid to the bank- 
rupt for the purpose of buying the 350 shares of stock in the Virginia, 
etc., Company; and, this béing trué, we think the court below proceed- 
ed upon an erroneous theory of the principles of law upon which the 
case was to be tried and determined. The trustée represented the 
bankrupt, stood in his shoes, and the burden of proof rested upon him, 
precisely as it would hâve rested upon the bankrupt, had there been no 
adjudication, and it devolved upon appellee to show that the purchase 
had in fact been made by the bankrupt in order to defeat the claim. If 
the purchase had not been thaâé, the bankrupt held the $5,000 for ap- 
pellatit's use, and as money which, in equity and good conscience, he 
ought not tô retain. The burden was not upon thé créditer to show 
that there was no àctual purchase of stock, and it was errof to disallowi 
and reject the daim upon the contrary assumption. 

We do not question thé gênerai proposition, so often announced by 
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appellate tribunals, where a case turns upon an issue of fact, particu- 
larly where the testimony is contradictory, and where there may be ad- 
vantages in seeing or knowing the witnesses and hearing them testify, 
that the appellate court will présume that the findings of fact by the 
lower court were correct, though this is always with the qualification 
that such findings do not appear to be clearly against the weight of the 
testimony. Ohio Valley Bank v. Mack, 163 Fed. 155. 

But, apart even from this rule, we do not find in the testimony the 
"flat contradictions" which the court below thought had developed. 
On the contrary, upon the essential facts of payment of the money by 
the bankrupt and his failure to actually buy the stock, we think there 
is no real or substantial contradiction. We think it is clear from even 
the bankrupt's testimony that the stock was not bought at ail, and 
that he only treated it as a case where it was supposed to hâve been 
bought by the Odell Commission Company. 

But, without pursuing the subject further, we conclude, for the rea- 
sons suggested, that the judgment must be reversed, with directions 
to the court below to allow the claim of appellant as an unsecured de- 
mand against the bankrupt's estate. Appellant is also entitled to his 
costs. 



BEACH V. NEVINS. 

(Circuit Court of Appeals, Thlrd Circuit. June 4, 1908.) 

No. 15. 

Evidence— Paboit—To Show Condition. 

In an action on a promlssory note, évidence was admissible on the 
part of défendant that the note was dellvered to the plalntiff upon an 
oral agreement that It should not become operatlve, but should be re- 
turned on the same day, unless plalntlfC should secure and dellver to de- 
fendant certain stock of a corporation for whlch It was to be in payment, 
and that the stocli was not so dellvered. Such évidence dld not tend to 
contradlct or vary the note, but to show that Its déllvery was condltlonal, 
and that It never became an operatlve instrument. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 20, Evidence, §§ 1929- 
1944.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

M. W. Acheson, Jr., for plaintiflf in error. 
S. S. Mehard, for défendant in error. 

Before MOODY, Circuit Justice, and DALLAS and GRAY, Circuit 
Judges. 

GRAY, Circuit Judge. The material facts, as disclosed by the record 
brought up by the writ of error in this case, are as follows : 

The appellant and plaintiff below, a citizen and résident of the state 

of New Jersey, was duly appointed, by the Court of Chancery of the 

state of New Jersey, a receiver of the International Mercantile Agency, 

a corporation of that state, and by the order of said court was clothed 

162 P.— 9 
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with power and authority (not hère disputed) -to demand, sue for, col- 
lect and receive ail the goods and chattels, rights and crédits, moneys, 
effects, choses in action, bills, notes, and property of every description 
of the said corporation, and to institute at law or in equity ail necessary 
légal proceedings for the recovery of the same. Suit was brought by 
the plaintiflf, as such receiver, against the défendant, Lewis H. Nevins, 
a citizen of the state of Pennsylvania. The cause of action, as set out 
in the statement of claim, is, that on August 26, 1903, the said défend- 
ant made and executed his promissory note, to his own order, for $5,- 
000, payable January 1, 1904 ; that the said défendant thereupon in- 
dorsed in blank the said note and delivered the same, for value received 
and (of course) before maturity, to the said International Mercantile 
Agency; that said note was duly presented for payment, and payaient 
thereof refused by the défendant, and that since the plaintifif's appoint- 
ment as receiver, as aforesaid, he had made demand upon the défend- 
ant, who refused, and ever since has refused, to pay the said note, or any 
part thereof. The affidavit of défense sets forth, and there is évidence 
tending to show* that on the 36th day of August, 1903, the date of said 
note, there was a transaction in the city of New York, between the de- 
fendant and one Ross M. Turner, at that time secretary of the said In- 
ternational Mercantile Agency, in which; after certain représentations 
made by said Turner as to the condition of said company and the value 
of its stock, it was agreed that if défendant would make the aforesaid 
note for $5,000 and give the same intp the said Turner's possession, as 
secretary of the said company, he, Turner, would endeavor to get for 
the défendant 50 shares of thé stock of said company, and deliver the 
same to the défendant on that same day, August 26, 1903, and that he 
would either deliver tp the said défendant the certificates for the said 
50 shares of said stock, or return him the said note on the evening of 
that same day, at the Hôtel Victoria, in the city of New York; that, 
relying upon this stipulation that the said stock should be delivered or 
said note returned to the défendant on that same day, défendant ex- 
ecuted and indorsed said note and delivered the same into the possession 
of the said Ross M. Turner. 

It .is admitted that the certificate for said stock was not delivered to 
the défendant on the said 36th day of August, nor until after the 18th 
day of September following, when the same was mailed by the said 
Turner from New York to the défendant, in Kittanning, Pa. The letter 
inclosing said stock was received by défendant, Nevins, October 2d, and 
returned to Mr. Turner in a letter dated that day, stating that it had 
been promised tpbe delivered to him at the Hôtel Victoria on August 
26th, the day of the purchase of the stock. On October 12th, this stock 
was remailed to the défendant by the président of the company, and on 
October 14th was again returned by. the défendant, with the statement 
that it was so returned, "your company having failed to fulfiU its part 
of the agreement made with me at the time I conditionally gave my 
note for the same, in not delivering the stock at the time specified." 
There was also évidence tending to show that at the time of the trans- 
action in question, August 26, 1903, cotemporaneously with the signing, 
endorsing and delivery of the note suéd upon to Turner, as secretary of 
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the said company, défendant signed a subscription contract in the fol- 
lowing form : 

"International Mercantile Agency, New York Life Building, 346-348 Broadway. 

"Know ail men by thèse présents, that I, Ijewis H. Nevins, of the city of 
Kittanning, in the state of Vu., do hereby subscribe for fifty. shares of stock 
of the common capital stock of the International Mercantile Agency, at $100 

per share, amounting to $5,000. And I do hereby agrée to pay within 

from date of subscription the sum of five thousand dollars, being full amount 
of said shares. 

"In witness whereof, I hâve hereunto set my hand and seal at New York the 
26th day of August, one thousand nine hundred and tbree. 

"Louis H. Nevins. 

"Signed, sealed and delivered in the présence of T. M. Underhill." 

Writteu on back: "Hôtel Victoria." 

There was also évidence tending to show certain représentations 
made by Turner, as secretary of the company, at the time of the trans- 
action above recited, as an inducement to the défendant to subscribe 
for said stock; thèse représentations being to the effect that the com- 
pany was in a prospérons condition, that the stock was worth and was 
selling for 35 per cent, above par, and the offer was made to obtain, as 
a spécial favor, if possible, 50 shares at par, and that within a few 
months thereafter, and shortly after the attempted deHvery of the stock, 
the company was insolvent and its aiifairs placed in the hands of a re- 
ceiver, as above stated. 

This testimony, as well as the testimony in regard to the conditions 
alleged to hâve been attached to the transaction at the time of the de- 
Hvery of the note, was admitted over the objection of the plaintifï. A 
request was also made for peremptory instructions on behalf of the 
plaintifiF, which was refused by the court, and the case submitted to the 
jury. The court charged the jury that the case was submitted to them 
upon a single issue, viz., whether or not the note was conditionally or 
unconditionally issued to the agent of the International Mercantile 
Agency. The learned judge withdrew from the jury the considération 
of any question as to false or fraudulent représentations made by the 
agents of the company to the défendant, knowing them to be false or 
fraudulent at the time, stating that no such évidence had been adduced. 
There was a verdict for the défendant, and judgment duly entered 
thereon. 

The various assignments of error to the charge of the court and to 
the admission of testimony, résolve themselves into the single ques- 
tion, whether the évidence ofïered by défendant and admitted by the 
court, as to the alleged understanding between défendant and the secre- 
tary of the company at the time of the delivery of the note, should not 
hâve been excluded upon the ground that it was an attempt to contra- 
dict, alter or vary a written instrument by paroi. The position of the 
learned counsel for the plaintifï in error is, that the évidence of a coo- 
temporaneous oral agreement, that the stock was to be delivered at a 
certain time and place, in default whereof the note was to be returned 
to the défendant, changed the written subscription contract, and that 
the testimony on that account should hâve been excluded, and the 
plaintifif's point for binding instructions bave been affirmed. Further, 
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that in any view, plaintiff was entitled to an affirmance of his point, 
that if the jury found that the défendant did exécute and deliver the 
unconditional written stock subscription contract, they should disregard 
the testimony as to the alleged cotemporaneous oral agreement. 

We do not think the two writings, that of the subscription contract 
and that of the note, can be thus considered. The suit in the court be- 
low, brought by the plaintifï in error, was upon the written contract 
lof the note, and the cotemporaneous oral agreement was applicable to 
it, as tending to prove a conditional delivery of the same. But, even 
though the making and delivery of the subscription contract and the 
making and delivery of the note be considered parts of one and the same 
transaction, the condition sought to be proved, with référence to the de- 
livery of the note, if proved to the satisfaction of the jury, made the 
whole contract a conditional one. As we hâve said, the contract hère 
sued on is the promissory note, the légal obligation attaching to which 
is sought tè be enforced. The plaintifï had only need in the first in- 
stance tO' produce and prove the note as the note of the défendant, in 
order to make out his prima facie case. We think, however, the évi- 
dence tending to show a cotemporaneous understanding and agree- 
ment, upon which the note was executed and delivered, was properly 
admitted for the considération of the jury, and that they were properly 
instructed by the court below that, if this évidence proved to their 
satisfaction that the making and delivery of the note was conditional, 
and that the condition had not been performed, the défendant was enti- 
tled to a verdict. To so hold, does not contravene the gênerai rule 
against contradicting or varying the terms of a written contract by pa- 
roi testimony. What was the intent of the parties as to the written 
contract becoming operative, may in such a case be inquired into, and 
évidence considered; tending to show that in accordance with that in- 
tent, it never did become operative ; that its obligation was nonexist- 
ent. 

In Ware v. Allen, 128 U. S. 590, 9 Sup. Ct. 174, 32 L. Ed. 563, 
suit had been brought upon a promissory note for $10,000. The dé- 
fense relied on was testimony tending to show that it was understood at 
the time the paper was signed or agreed upon, that it was to be of no 
efïect, unless, upon consultation with one or both of two named per- 
sons, the défendants were assured that the proceeding was lawful, and 
that an attachment for the fuU amount of certain claims could be 
enforced. It was with référence to error assigned as to the admission 
of such testimony, that Mr. Justice Miller, in delivering the opinion of 
the Suprême Court, said : 

"We are of opinion that this évidence shows that the contract upon which 
this suit is brought never went into effect; that the condition upon which it 
was to become operative never occurred, and that it is not a question of con- 
tradicting or varying a written Instrument by paroi testimony, but that it is 
otie of that class of cases, well recognized in the law, by which an instrument, 
whether delivered to a thlrd person as an escrow or to the obligée in it, Is 
made to dépend, as to its going into opération, upon events to oocur or be as- 
certained tliereafter. The présent case is alniost identical in its circumstances 
with that of Pym v. Campbell, in the Court of Queen's Beneh, 6 El. & Bl. 370, 
.'ÎTS. The défendants in that case had signed an agreement for the purchase 
of an interest in an invention, which the évidence showed was executed with 
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the understanding tliat it should not be a bargain nntU a certain engiueer, 
who was to be consulted, sliould approve of the Invention. There was a ver- 
dict for tlie défendants, wliieh was sustained, and the following language was 
used by Erle, J., on discharging the rule to show cause: 'I think that this 
rule ought to be discharged. The point made Is that this is a written agree- 
ment, absolute on the face of it, and that évidence was admitted to show that 
it was conditional ; and if that had been so, it would hâve been wrong. But 
I am of opinion that the évidence sliowed that in fact there was never any 
agreement at ail. * * * If it be proved that iu fact the paper was slgned 
with the express intention that it should not be an agreement, the other par- 
ty canuot fix it as an agreement upon those signing. The distinction in point 
of law is that évidence to vary the ternis of an agreement lu writlng is not 
admissible, but évidence to show that there is not an agreement at ail is 
admissible.' " 

The cases of Davis v. Jones, 17 C. B. 625, Wallis v. Littell, 11 C. B. 
(N. S.) 369, Wilson v. Powers, 131 Mass. 539, and Pawling v. U. S., 
4 Cranch (U. S.) 219, 2 L. Ed. 601, were cited and quoted from to the 
same effect. 

The principle thus clearly enunciated, we think is applicable to the 
présent case, and the judgmentbelow is therefore affirmed. 



HOME ST. EY. CO. et al. v. CITY OF LINCOLN. 

(Circuit Court of Appeals, Eighth Circuit. May 29, 1908.) 

No. 2,573. 

1. Equitt— Decree— EsTOPPEt TO Review. 

A complainant who causes a decree in his favor to he executed accord- 
ing to a possible interprétation of It, accepts the beneflts thereof, and ac- 
quiesces therein for six years, dlsentitles hiniself to call in question the 
correctness of the decree or the interprétation so put upon it. 

2. Same — Oop.bection Aftee Term. 

A Circuit Court of the United States is wlthout authority to correct 
a judicial error in one of its decrees upon simple motion or pétition after 
the term at whieh the decree was entered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, § 1025.] 

3. Same— Bill of Eeview— Time for Bsinging. 

A bill of review for error of law apparent on the face of the record 
may be brought after the term at which the decree souglit to be corrected 
vs'as entered, but not after the tlme allowed by statute for taking an ap- 
peal therefrom. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 19, Equity, §§ ]101- 
1106.] 

4. Same— Bill of Review— Pkocess. 

A bil! of review is not consldered as a continuance of the former bill, 
but as in the nature of an original bill. and an appearance thereto is en- 
forced in the same manner as to an original bill. 

5. Same — Modification upon Bill of Review Witiiout Issuance of Pkocess 

OR Appearance of Défendants is Void. 

Where no process is issued on a bill of review, and the défendants do 
not waive process by appearance or otherwise, a decree rendered thereon, 
which so aiters the decree sought to be corrected as to give it au effect 
against the défendants which it did not bave before, is whoUy unauthoriz- 
ed and void. 
(Syllabus by the Court.) 
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Appeal from tlie Circuit Court of the United States for the District 
of Nebraska; 

Charles S. Allen (Paul F. Clark, on the brief), for appellants. 
Roscoe Pound (F. M. Hall and F. H. Woods, on the brief), for ap- 
pellee. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RIN- 
ER, District Judge. 

VAN DEVANTER, Circuit Judge. This is an appeal from an order 
confirming a sale made under what is styled in the record a "supple- 
mental foreclosure decree." The objection made to confirming the sale 
was that the Supplemental decree was wholly unauthorized and void, 
in the circumstances in which it was rendered. The facts necessary 
to an understanding of the question so presented are thèse : On Octo- 
ber 11, 1893, in a suit then pending in the Circuit Court of the United 
States for the District of Nebraska, the purpose of which was to fore- 
close a mortgage given by the Home Street Railway Company, a Ne- 
braska corporation, to the Fidelity Loan & Trust Company, an lowa 
corporation, as trustée for the holders of certain bonds, William G. 
Clark was appointed receiver of the mortgaged property, consisting of 
certain street railway properties, rights, and franchises in the city of 
Lincoln, Neb., some or ail of which had been acquired by the mort- 
gagor from former corporate owners. After the receiver had quali- 
fied and had taken possession, the city of Eincoln by leave of the 
court filed in the suit its pétition of intervention, wherein it asserted a 
prior lien upon ail of the mortgaged property, rights, ând franchises, 
by reason of spécial paving taxes theretofore levied against the same 
while it was in the hands of the former owners, and sought to enforce 
the lien by a foreclosure and sale. The pétition particularly enumer- 
ated the tracks or lines of road then constructed, and the connection 
in which the words "rights" and "franchises" were used therein in- 
dicated that the lien asserted and the relief sought were intended to 
embrace the right and franchise of the railway company to construct 
and operate other tracks and lines of road in other parts of the city. 
The lien was asserted under a provision in the act of March 25, 1887 
(Laws Neb. 1887, p. 371, c. 11, § 77), which reads as follows: 

"Spocial taxes for the purpose of paying the costs of any such pavhig, re- 
paviug. macadamizing, or rcpairiiig of any such street railway may be levied 
upon the traek including the ties, iron, roadbed and right of way, side tracks 
and appartenances, including buildings, and real estate belonging to any such 
company or person, aiid used for the purpose of such street railway busi- 
ness, ail as one property, or upon such part of such tracks, appurtenances, and 
property as may be withln the district paved, repaved, macadamlzed, or re- 
paired, or any part thereof, and shall be a lien untU satisiied." 

On May 19, 1899, a decree was rendered upon the pétition of inter- 
vention declaring the spécial taxes, which then amounted, with penalty 
and interest, to $46,015.68, a prior lien upon "ail the property and 
franchises of the défendant Home Street Railway Company, as one 
entire property," and ordering, unless the amount so ascertained, with 
interest and costs, should be paid within 20 days, that "ail and singular 
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the properties, rights of défendant Home Street Railway Company, 
mentioned in the bill and cross-bill of complaint (pétition of interven- 
tion) in this cause, and hereinafter described, or as much thereof as 
raay be sufïicient," be sold ; that the master exécute to the purchaser a 
deed "of said properties, rights, and franchises" ; and that the purchaser 
"of said properties, rights, and franchises" be put in possession there- 
of. The decree then proceeded : 

"The description, estent, location and particular bouudaries of the property 
authorized to be sold under and by virtue of this decree, so far as the same 
can be ascertained from the cross-blU (pétition of intervention), bill, and in- 
ventory of property in hands of the receiver of the court, herein filed, are as 
foliows: 'The track, ties, iron, roadbed, and right of way' alonj; certain dés- 
igna ted streets, being the constructed tracks or liues of road, 'and ail other 
property, of whatever Isind, whether particiilarly described or not and where- 
ever situated, belonglng to said défendant Home Street Railway Company, part 
of or belonglng to Its street railway or part of its equipment.' " 

As is said in the brief of the appellee, "this portion of the decree omits 
ail référence to the franchises." Pursuant to this decree a sale was had 
of the property so authorized to be sold, the city being the purchaser, 
and on October 35, 1899, an order was entered confirming the sale and 
ascertaining that there was a balance of $41,046.83 due to the city. On 
November 30, 1905, more than six years after the proceedings just re- 
cited, the city filed in the cause a so-called supplemental bill, wherein, 
in addition to reciting the prior proceedings, it was said of the original 
decree of May 19, 1899 : 

"That while the said city of Lincoln under and by virtue of the terms of 
said decree was given a flrst and prier lien upon ail of the property, rights, 
right of way, franchise, and franchises of the Home Street Railway Company, 
as one entire property, yet, when said decree came to providiug what jjroperty 
should be sold, it only provided for the sale of the right of way, franchise, and 
franchises In and to certain designated streets, on which said défendant had 
constructed a street railway, and did not authorize and direct the sale of ail 
the property of every description and kind, Including the right of way, fran- 
chise, and franchises in and to the streets on whioh no road had been con- 
structed, but limited the right of way ànd franchise to the streets on and 
along which track had been laid, and a street railway had been bnilt or con- 
structed ; whereas said decree should bave provided for the sale of ail the 
track, ties, Iron, roadbed, together with ail the right of way, franchise, and 
franchises, that the Home Street Railway Company had in and to, along and 
aeross, any and ail of the varions streets of the city of Lincoln, and your cross- 
complainant allèges the fact to be that said decree should now be modifled 
and corrected In this particular, and a supplemental decree should be entered 
authorizing the sale of ail of the property on which the city of Lincoln was 
given a flrst and prior lien." 

The prayer of this bill was that the original decree "be corrected, 
changed, and so modified as to authorize the sale under said decree of 
any and ail interest of every description and kind, including the rights 
and right of way, the franchise and franchises, of the Home Street 
Railway Company in and to any and ail of the" streets in the city of 
Lincoln. There was no prayer for process, and no subpœna was issued 
on the bill. Nor was any rule entered or served requiring any one to 
answer the bill or to otherwise show cause why the relief sought theré- 
in should not be granted. But before the bill was filed the solicitors 
for the city transmitted a copy of it, with a notice of the time when 
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leave to file it would be asked, to the soliciter who had represeinted the 
Home Street Railway Company in the prior proceedings — who was al- 
so its président — and he acknowledged receipt thereof . In its title the 
bill named the Home Street Railway Company, the Fidelity Loan & 
Trust Company, and William G. Clark, receiver, as défendants. None 
of thèse entered an appearance to the bill, or otherwise' waived the issu- 
ance or service of process thereon. 

On January 30, 1906, without any hearing upon the part of défend- 
ants, a decree was entered in conformity with the prayer of the sup- 
plemental bill. This decree was not granted by the judge who granted 
the original; nor does it purport to hâve been granted because the 
original was not entered in conformity with the court's directions 
giyen at the time, or because of any obvious clérical error therein. 
Indeed, it is conceded that the original decree, as signed and retained 
among the files, discloses that, as it was drawn up by the solicitors for 
the city, the portion thereof containing a particular description of the 
property authorized to be sold thereunder specifically included "âll 
right and franchise of the Home Street Railway Company, and of its 
component Consolidated companies, * * * (-(-jjg former owners), 
to construct or operate street railways on any and ail of the streets 
of said city of Lincoln," and that before it was signed thèse words, as 
well as the words "right and franchise" elsewhere occurring in that 
portion, were ail stricken out. Why corresponding changes were not 
made in the earlier portions, containing gênerai language respecting 
"rights" and "franchises," does not appear, save as there is reason for 
believing that it was probably thought that such gênerai language was 
restrained and limited by the words "and hereinafter described" and 
by the more spécifie description to which they obviously refer; and it 
is important to observe, in this connection, that the original decree 
contained no réservation of any question relating to the claim of the 
city that its lien and right to a sale included what was embraced in the 
descriptive words which were stricken out before the decree was 
signed. 

A sale was had under the supplemental decree and was reported to 
the court. Thereafter the défendants filed objections to a confirmation 
of that sale upon the ground that the supplemental decree was wholly 
unauthorized and void, because the court was without jurisdiction of 
the subject-matter, in that its authority to grant the relief sought by 
the so-called supplemental bill had terminated long before that bill 
was filed, and because the court was without jurisdiction of the per- 
sons of the défendants, in that they had not been brought before it 
by any process and had not submitted to its jurisdiction by appearance 
or otherwise. On January 23, 1907, their objections were overruled 
and an order was entered confirming the sale. They then severally 
appealed. 

So far as is disclosed by this record, no action of any kind was had 
in the principal suit of the Fidelity Loan & Trust Company against 
the railway company after the entry of the original decree on the city's 
pétition of intervention ; and it seems to be conceded that the prosecu- 
tion of thât suit was then practically suspended or abandoned, but that 
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ît was never actually dismissed, and the receiver was never discharged. 
This statement of the case makes it plain, as we think, that the supple- 
mental decree was wholly unauthorized and void, and that the objec- 
tions to a confirmation of the sale had thereunder should hâve been 
sustained. The reasons which sustain this conclusion, briefly stated, 
are thèse : 

1. Whether or not the terms of the statute and the proceedings of 
the city authorities thereunder were such as to give the city a lien as 
comprehensive as was asserted in its pétition of intervention was nec- 
essarily one of the questions presented for décision at the final hearing 
upon that pétition, and the original decree, when read in the light of 
familiar rules of interprétation, shows that the lien was held not to be 
so comprehensive. That decree was not interlocutory, but final, and, 
if the city felt aggrieved by the rejection of part of its claim, it should 
hâve seasonably invoked the corrective authority of the Circuit Court 
or the revisory authority of this court; but, instead, it caused the 
decree to be executed in conformity with its provisions, as we inter- 
pret them, and then acquiesced therein for a period of more than six 
years. This, without more, disentitled it to question the correctness of 
the decree or of the interprétation so put upon it. Albright v. Oyster, 
9 C. C. A. 173, 60 Fed. 644; Chase v. Driver, 34 C. C. A. 668, 674, 
92 Fed. 780, 786; Bronson v. Schulten, 104 U. S. 410, 418, 26 L. 
Ed. 797. 

2. If that decree did not accord to the city ail the relief to which 
it was entitled upon its pétition of intervention, it was because the 
court erred in the décision of some question of law or fact arising 
upon the final hearing thereon, and not because there was some ob- 
vions clérical error in the decree, or because it did not conform to 
the court's directions given at the time it was pronounced. The char- 
acter of the error, if any, was therefore such that the Circuit Court 
was without authority to correct it, upon a simple motion or pétition 
presented after the expiration of the term at which the decree was 
entered. Cameron v. McRoberts, 3 Wheat. 591, 4 L. Ed. 467; M:c- 
Micken v. Perin, 18 How. 507, 511, 15 L. Ed. 504; Brooks v. Railroad 
Co., 102 U. S. 107, 26 L. Ed. 91 ; Bronson v. Schulten, 104 U. S. 
410, 415, 26 L. Ed. 797 ; Phillips v. Negley, 117 U. S. 665, 672, 674, 
6 Sup. Ct. 901, 29 E. Ed. 1013 ; Central Trust Co. v. Grant Eocomo- 
tive Works, 135 U. S. 207, 224, 10 Sup. Ct. 736, 34 L. Ed. 541, 543 ; 
Hickman v. Fort Scott, 141 U. S. 415, 12 Sup. Ct. 9, 35 L. Ed. 775 ; 
Wetmore v. Karrick, 205 U. S. 141, 151, et seq., 27 Sup. Ct. 434, 51 
L. Ed. 745 ; Patch v. Wabash Railroad Co., 207 U. S. 277, 281, 28 
Sup. Ct. 80, 52 L. Ed. 204 ; Elder v. Richmond Gold & Silver Min. 
Co., 7 C. C. A. 354, 358, 58 Fed. 536, 540 ; United States ex rel. Fish- 
er V. Williams, 14 C. C. A. 440, 67 Fed. 384 ; City of Manning v. Ger- 
man Ins. Co., 46 C. C. A. 144, 107 Fed. 52. 

3. The so-called supplemental bill was not in fact such, but was in 
substance and form a pure bill of review for error of law apparent 
upon the face of the record, save that it ought to hâve contained a 
prayer for process. Such a bill may be brought after the term at which 
the decree sought to be corrected was entered, but not after the time 
allowed by statute for taking an appeal therefrom. The time limited 
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for taking an appeal in this instance was six months, but the bill of 
review was not brought within that time, nor until several years had 
elapsed. It came too late. Thomas v. Harvie's Heirs, 10 Wheat. 
146, 6 L. Ed. 287 ; Central Trust Co. v. Grant Locomotive Works, 
135 U. S. 307, SSr, 10 Sup. Ct. 736, 34 L. Ed. 541, 543 ; Reed v. Stan- 
ley, 38 C. C. A. 331, 97 Fed. 521 ; Chamberlin v. Peoria, etc., Co., 
56 C. C. A. 54, 118 Eed. 32; Cocke v. Copenhaver, 61 C. C. A. 211, 
126 Fed. 145 ; Atlantic Trust Co. v; Dana, 62 C. C. A. 657, 670, 128 
Fed. 209, 222 ; In re Holmes, 73 C. C. A. 491, 142 Fed. 391. 

4. A bill of review is not considered as a continuance of the former 
bill, but as in the nature of an original bill. It prays for process, and 
an appearance to it is enforced in the same manner as to an original 
bill. Story, Eq. PI. (9th Ed.) §§ 383, 403; 2 Dan. Ch. Pr. (6th Am. 
Ed.) *1575 ; 3 Dan. Ch. Pr. (6th Am. Ed.) *2066 ; 2 HofiF. Ch. Pr. 
10; Lube, Eq. PI. (Rapalje Ed.) § 283; Fletcher, Eq. PI. §§ 919, 
934, 941 ; Curtis, Eq. Prec. (4th Ed.) 124 ; 2 Bâtes, Fed. Eq. Pro. § 
711, page 764; 1 Foster, Fed. Pr. § 356; Cole v. Miller, 32 Miss. 89, 
101 ; Webb v. Pell, 1 Paige (N. Y.) 564; Heermans v. Montague (Va.) 
20 S. E. 899, 902. Hère there was no prayer for process, either regu- 
lar or summary, and none was issued or served. Nor did the défend- 
ants enter an appearance to the bill or otherwise waive process thereon. 
In short, by a new proceeding, essentially ex parte, the original decree, 
entered and. executed more than six years before, was so altered as to 
give it an effect against the défendants which it did not hâve before 
and to take from them what was not intended to be taken when it was 
rendered. In this there was fatal error. With the expiration of the 
terms at which the original decree was rendered and the sale there- 
under was confirmed, the court lost jurisdiction of the persons of the 
défendants for ail purposes connected with the city's intervention, and 
that jurisdiction could not be regained, save by lawful process or by 
their voluntary appearance. Brooks v. Railroad Co. and Wetmore v. 
Karrick, supra. Had they been brought before the court, they would 
hâve been entitled to be heard against the rendition of an altered and 
enlarged decree against them, and could hâve availed themselves, for 
that purpose, of the matters stated in the three paragraphs preceding 
this. That right could not be eut off by such a proceeding as is hère 
shown without violating the fundamental principles of due process of 
law. Wetmore v. Karrick, supra. 

Other questions were discussed by counsel, but their considération 
becomes unnecessary, in the view which we take of those hère men- 
tioned. 

It follows that the order confirming the sale under the supplemental 
decree must be reversed, with a direction that the sale be disaffirmed 
because of the invalidity of that decree ; and it is so ordered. 
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EMBET et al. v. BENNETT et al. 

(Circuit Court of Appeals, Slxth Circuit. June 3, 1908.) 

No. 1,774. 

1. Bankeuptcy— FuND Held by Bankbupt as Gttabdian— Set-Off. 

The money expended by a father, who is sol vent, for the support andt 
éducation of tiis sons, or glven to them, eitlier before or after tlieir ma- 
jorltj', with no agreement or apparent expectation that It wiU be repaid, 
is not chargeable against a fuiid held by hlm as their guardian iu favor 
of his creditors in bankruptcy, and the sons are entitled to interest on 
such fund from the tlme of its receipt by him. 

2. Same— CoNTESTED Claims— Necessity of Pobmal Objections. 

Where the amount of daims flled against the estate of a bankrupt as 
seeured clalras vvas in dispute from the first, and so understood by ail 
parties, it was not neeessary that written objections should be flled to 
entitle the trustée or other creditors to contest their allowance for the full 
amount claimed. 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky. 

Emmet Puryear, for appellants. 
J. A. SulHvan, for appellees. 

Before LURTON and RICHARDS, Circuit Judges, and KNAP- 
PEN, District Judge. 

RICHARDS, Circuit Judge. This is an appeal from the orders of 
the District Court on a pétition to review the findings of the référée. 
On April 27, 1905, an involuntary pétition in bankruptcy was filed 
against Thomas P. Embry, of Boyle county, Ky., and on August 10, 
1905, he was adjudged a bankrupt. Embry was a farmer, and a cat- 
tle and mule broker. He was a widower, with two sons. The unsecur- 
ed claims allowed by the référée against him amounted to $17,791.31. 
The contention hère is with respect to certain unsecured claims pre- 
sented by his sons, and with respect to the extent of their seeured 
claims as the wards of their father, the bankrupt. They claim that the 
bankrupt received from the executor of their grandfather, William L. 
Reed, on April 20, 1897, the sum of $11,011.90, bequeathed them by 
him, and afterwards, on July 18, 1898, the further sum of $165.80, 
being the balance due them from said estate, and afterwards, on Au- 
gust 11, 1901, the further sum of $770.20, due them as heirs of their 
mother, Mary R. Embry, the daughter of William L. Reed. 

The elder of thèse two sons, W. Reed Embry, was born October 8, 
1877, and became of âge in 1898. The younger, Jesse W. Embry, was 
born July 21, 1882, and became of âge in 1903. It seems that the two 
sons were supported and educated by their father, receiving their col- 
legiate éducation, for the most part, at Center Collège, Danville, Ky. 
Their expenses, including tuition, board in private familles, and inci- 
dentals, were paid by the bankrupt. It is estimated that between $300 
and $400 annually, for each of the young men, was thus expended. It 
is also estimated that the interest on the money held by the bankrupt, 
as guardian, would, for each of the sons, approximate this amount. 



140 1G2 FEDERAL EBPORTBR. 

Accordingly the court below, after careful considération, reached the 
conclusion that the sums paid by the bankrupt for the support and éd- 
ucation of the sons would just about offset what he owed them for the 
interest due on the sums held by him for them as guardian. Thus the 
court below conceded that the wards were entitled to interest on the 
sums held for them by the bankrupt from the time the latter received 
them; but it offset against this the amounts the father had paid for 
their support and éducation. We think in the latter respect it erred. 
Thèse two boys were the only children. Their grandfather had left 
them altogether about $13,000. Their father, at the time they approach- 
ed maturity, owned two good farms in Kentucky, and outside of that 
had a business in cattle and mules which was fairly profitable. His 
crédit at the banks seemed to be good, se that he was able to borrow 
about $15,000 or $20,000 for current use. His failure was apparently 
brought about by an unfortunate partnership, and by indorsements 
made for a brother. We think, under the circumstances, that he had 
a right to support and maintain thèse children without charging such 
expenses against the estate they had received from their grandfather. 
Davis V. Richards, 58 S. W. 477, 32 Ky. Law Rep. 590; Hedges v. 
Hedges, 73 S. W. 1112, 24 Ky. Law Rep. 2220; Harper v. Payne, 73 
S. W. 1133, 24 Ky. Law Rep. 2301. He was not regarded, nor did he 
regard himself, as a bankrupt or in failing circumstances. He kept 
no account of his sons' expenditures, and manifested no purpose to 
charge them as crédits on his account as guardian. It was not neces- 
sary, nor, as we think, even proper, under the circumstances, for him 
to charge up against his sons every dollar he gave them, and thus re- 
duce the small estate they had received from their mother's father. 
He had a right to pay their way until they became old enough to pay 
it themselves, keeping the money their grandfather left them as a nest 
egg to be used when needed.. Accordingly we hold fhat the estate of 
the wards should not be charged with the sums which the bankrupt paid 
out for his sons' support and éducation, or as gifts, either before they 
became of âge or after; and we also hold that thèse wards should be 
credited with interest upon the sums the bankrupt was charged with, 
as guardian, from the date he received such amounts. 

We agrée with the court below that it was not necessary to file a 
written objection to the alleged secured claims of the bankrupt's sons. 
It.is clear that the précise amount of thèse claims was in dispute from 
the first, there being a question as to crédits, and a question as to in- 
terest, and this was known to every one concerned. Respecting the 
matter of crédits, vi'e agrée with the dourt below that the bankrupt is 
entitled to a crédit of $4,000 on account of the Banville house and 
lot. We think the* house and lot was worth $4,000 at the time it was 
accepted by W. Reed Embry as a crédit. It is true the bankrupt had 
only paid $3,100 for it, $1,910 in a cottage and $1,325 in money. The 
cash ($1,325) was undoubtedly the money of the bankrupt. He bor- 
rowed it. But there is some doubt as to where the money came from 
to pay for the cottage. It is sufficiently certain, however, that the 
bankrupt bought and held this property as his own. Whether he should 
turn it over to his son Reed as a crédit, and what he should receive for 
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■it on account, if he did, was a question between him and Rééd. He 
thought it was worth $4,000, and he put that considération in the deed ; 
and, while Reed "kicked" at the amount, we think he took the property 
at that price, and hold that he should be charged with it at that amount. 

After the original claim of the Embry boys was filed, on March 8, 
1906, W. Reed Èmbry filed an additional claim for the sum of $1,005, 
and Jesse W. Embry for $1,115. Thèse were for the proceeds of cer- 
tain live stock given by relatives, but raised and sold, and the proceeds 
used by the bankrupt. The référée allowed a portion of thèse unse- 
cured claims, to Reed $880, and to Jesse $675, but the court below, 
on the pétition for review, rejected them utterly. We think in this 
the court did right. The claims were evidently an afterthought, and 
under the view of the law we take were not supported by proper tes- 
timony. 

To résume: The wards should be allowed interest from the time 
when the bankrupt received the property bequeathed them by their 
grandfather ; they should not be charged with the sums expended by 
their father to support and educate them, or given them by way of 
gifts, either bef ore or since maturity ; and the Banville house and lot 
should be charged against W. Reed Embry at $4,000. 

Judgment reversed, ' and case remanded, with instructions to recast 
the accounts in accordance with this opinion. 
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(Circuit Court of Appeals, Seventh Circuit. April 14, 1908.) 

No. 1,396 (1,925). 

1. CtrSTOMS Dtjties— Export Ddit— Wood Pulp. 

In tlie form of a license fee for the privilège of cuttiiig pulp wood àh 
public lands In the province of Québec, a certain sum is collected on what 
Is consumed in manufacture wlthln Canada and a greater sum on wliat 
is exported. Held, that In Its essential nature this is the imposition of an 
export duty equal to the différence between thé two sums, and is there- 
fore wlthin the purview of Tariff Act July 24, 1897, c. 11, § 1, Schedule 
M, par. 393, 30 Stat. 151 (U. S. Comp. St. 1901, p. 1671), providlrig a cOuh- 
tervailing duty on wood pulp v^-hen "any country or dependeney shall im- 
pose an export duty on pulp wood exported to the United States." ^ 

2. Same— Construction of Foreign Law. 

Under Tarife Act July 24, 1897, c. 11, § 1, Schedule M, par. 393. 30 Stat. 
151 (U. S. Oomp. St. 1901, p. 1671), preseribiiig a countervalllng duty on 
wood pulp imported from a "country or dependeney" imposing "an ex- 
port duty on pulp wood exported to the United States," customs oificers 
are not required to pass upon questions of foreign constltutlonal or stat- 
utory construction, to détermine whether such export duty was authorized. 
They are justifled If they fiud correctly that what in fact was an' ex- 
port duty was acted upon by taxing officers throughout the country of 
exportation as fuUy as if iniposed by unquestionable authorlty. 

S. Courts — New Case in Another Circuit — Independent Considération-. 

An appellant is entitled to the independent considération and judg- 
ment of a Circuit Court of Appeals In one circuit, though the question 
presented has been adversely decided by another Circuit Court of Ap- 
peala. 
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Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

The decrée of the Circuit Court afflrmed the décision of the Board of Gen- 
eral Appralsers, which upheld the rullng of thé collector of customs that cer- 
tain woodxpulp Imported by appellant was subject to an addltional or coun- 
tervaUlng duty at the rate of 25 cents for each cord of . wood from vvhich the 
pulp was màde. 

Tariff Act July 24, 1897, c. 11, § 1, Schedule M, par. 393, 30 Stat. 151 (U. 
S. Comp. St. 1901, p. 1671), imposes duty on wood pulp as follows: 

"Mechanically ground wood pulp, one-twelfth of one cent per pound, dry 
weight ; Chemical wood pulp, unbleached, one-slxth of one cent per pound, dry 
welght: Provided, that if any country or dependency shall impose an export 
duty on pulp wood exported to the United States, the amount of such ex- 
port duty shall be added, as an addltional duty, to the dutles herein imposed 
upon wood pulp, when Imported from such coimtry or dependency." 

The pulp was manufactured in the province of Ontario, Dominion of Canada, 
from wood eut on public (crown) lands in the province of Québec. 

Certain British and Canadlan statutes were proved. ïhe British Parlia- 
nient, by the British North America Act (chapter 3, St. 30-31 Vict.) gave to 
the Parllament of Canada exclusive législative authority with respect to "(1) 
the public debt and property; (2) the régulation of trade and commerce; (3) 
the ralsing of money by any mode or System of taxation." 

By the same act the respective provincial Législatures were glven power 
over "(2) direct taxation wlthlu the province in order to the ralsing of revenue 
for provincial purposes; * • * (5) management and sale of public lands 
belonging tô the province, and of the timber and wood thereon ; ♦ * * (9) 
shop, saloon, tavern, auctloneer, aud other licenses, in order to the ralsing of 
revenue for provincial, local, or municipal purposes." 

The Dominion Parllament has not imposed, in name or In effect, an export 
duty on pulp wood. By chapter 17, St. 60-61 Vict., the Dominion Parllament 
has authorized the Governor in council, under certain circumstances, to dé- 
chire an export diitv on pulp wood. This authority has not been exercised. 

The Québec Législature (chapter 6, tit. 4, Rev. St.) has provided as follows: 

"The commissioner of crown lands, or any offlcer or agent under htm au- 
thorized to that efCect, may graut licenses to eut timber on the imgranted 
lands of the crown, at such rates, and subject to such conditions, régulations 
and restrictions as may, from time to time, be establlshed by the Lieutenant 
Governor in council, and of whIch notice shall be glven in the Québec Oflicial 
Gazette." 

Under thls authority the followlng stumpage tariff was adopted: 

"AH wood goods eut in virtue of a llcenae are subject to the followlng 
charges: * * * Pulp wood per cord of 128 eublc feet, * * * 65 cents, 
wlth a réduction of 25 cents per cord on timber manufactured Into paper pulp 
In the Dominion of Canada." 

In the record it is stipulated "that by virtue of such régulation ail pulp 
wood eut on the crown lands In the province of Québec under a llcense from 
the commissioner of crown lands of the province, or any officer or agent un- 
der him authorized to that effect, is subject to a charge of 65 cents per cord 
wlth a réduction of 25 cents per cord on timber manufactured into paper pulp 
in the Dominion of Canada." 

The parties agrée that no export duty, in name or in effect, is levled on 
pulp wood eut ou private lands In the province of Québec, or on pulp wood 
eut on either public or private lands in the province of Ontario. 

Everit Brown (Henry J. Cookinham, on the brief), for importer. 
John A. Kemp, Solicitor of Customs (Henry K. Butterfield, U. S. 
Atty., on the brief), for the United States. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). The ques- 
tions propounded by appellant hâve been decided adversely to his con- 
tentions by the Circuit Court for the Northern District of New York 
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and by the Court of Appeals for the Second Circuit. Myers v. U. S. 
(C. C.) 140 Fed. 648; Id., 144 Fed. 1021, 73 C. C. A. 596. But appe- 
lant is right in claiming that he is entitled to our independent con- 
sidération and judgment. 

1. In the form of a license fee for the privilège of cutting pulp 
wood on public lands in the province of Québec 40 cents a cord is 
collected on what is consumed in manufacture within the Dominion of 
Canada and 65 cents a cord on what is exported. Looking beyond 
form, we find that a tax of 35 cents a cord is imposed on ail pulp 
wood eut on public lands in the province of Québec which at any point 
is taken beyond the boundaries of the Dominion of Canada. In its 
essential nature this is an export duty. 

2. For the purposes of the case we may concède, without inquiry, 
that appellant is right in saying that the countervailing duty on wood 
pulp provided for in the tarifif act of the United States can properly 
be levied only on wood pulp that is imported directly from the very 
country or dependency that imposes the export duty on pulp wood. 
From this point the argument for reversai proceeds thus, in substance : 
Either the Dominion of Canada or the province of Ontario must be 
taken as the country or dependency from which the wood pulp in 
question was imported. If the Dominion of Canada, the countervail- 
ing duty cannot lawfully be exacted from appellant because the Do- 
minion has not imposed any export duty on pulp wood. The case is 
the same with the province of Ontario. In regard to the législation 
of the province of Québec, which is made the excuse for demanding 
the countervailing duty, that province was not empowered by the 
Kingdom of Great Britain or by the Dominion of Canada to impose 
export duties or to pass any act which should hâve effect in the pro- 
vince of Ontario or anywhere in the Dominion outside of Quebec's 
own territorial limits. 

The answer, we think, is that the customs officers of the United 
States were not required, by appellant's protest, to pass upon ques- 
tions of English or Canadian constitutional or statutory construction. 
Their action was justified if they found correctly that what in fact was 
a duty upon exportations from the Dominion of Canada was acted 
upon by taxing officers throughout the Dominion as fully as if it were 
imposed by what appellant would admit was unquestionable authority ; 
and no other finding would be in consonance with the record. 

The decree is afïirmed. 
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(areuit Court of Appeals, Slxth Circuit. June 26, 1908.) 

No. 1,T89. 

Masteb and Servant— Actions tob Death or Sebvant— CoNTKiBTJTr)RT Nég- 
ligence— DKaKEE OF Cabe Requibed — Instructions. 

The charge of the court, in an action to recover for the death of an 
employé, on the subject of contrlbutory négligence which would defeat a 
recovery, construed and taken as a whole, held to state the correct rule 
that the degree of care required from the décèdent was that which mlght 
reasonably be expeeted under the eircumstanees from a person of ordi- 
nary prudence, and not as dependlng on hi» own intelligence and under- 
Btandiug. 
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In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 
J. P. Wilson, for plaintiff in error. 
Allen M. Cox, for défendant in error. 

Before I^URTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. The intestate was employed by the de- 
fendant below on its docks at Fairport, Ohio. On July 19, 1905, he 
was engaged in cleaning (what is called "trimming") the tracks on its 
docks, when he was struck, run over, and killed by an engine engaged 
in handling cars. In the action brought by his administrator to recover 
for his alleged wrongful death, the questions whether the railroad Com- 
pany was négligent, and whether, as alleged in the défense, the intes- 
tate was on his part guilty of contributory négligence, were submitted 
to the jury, and a judgment was rendered. We are satisfied, from an 
examination of the record, that there was a conflict of évidence upon 
thèse two questions, and we think they were properly submitted. 

The défendant contends the court erred in cliarging the jury upon 
the matter of contributory négligence. We understand the law to be, 
what the défendant claims, that the inquiry should be, not what degree 
of care the "intelligence and understanding" of the décèdent would hâve 
enabled him to exercise under the existing circumstances, but what 
amount of care might, under such circumstances, be reasonably expect- 
ed of an ordinarily prudent person. 5 Thompson's Com. on Neg. 5330 ; 
Georgia Cotton Oil Company v. Jackson, 113 Ga. 630, 37 S. E. 873. 
But we do not think the court charged the jury differently. When the 
court reached the question of contributory négligence — that is, the 
question of négligence as applied to the décèdent — it said that the lat- 
ter — 

"owed It to himself and to others, -whose conduct roight resuit in Injury to 
him, to exercise ordinary care for his own safety, and that ordinary care has 
precisely the same définition when applied to him, and Is to hâve preelsely 
the same sort of application, as it receives when it is apijlied to the railroad 
company, namely: Did he at that time act with tlie liind of care for his own 
safety which men of ordinary prudence are accustomed to exercise under the 
same or similar circumstances? If he was not at that time in the exercise of 
that kind of care for his own safety, and the failure on his part to exercise 
that Itind o( care contributed to bring about this resnlt to himself, then his 
administrator cannot recover, no matter what may hâve been the négligence 
of the défendant." 

This is a perfectly plain and clear statement of the law as we under- 
stand it to be. The trouble grows out of a somewhat elaborate appli- 
cation in the charge of the rule ; the court saying : 

"Now, in considering whether or not this man was exercising ordinary care 
for lus own safet,y, you will consider the expérience that he liad lind in con- 
nection with thèse tracks, the expérience that lie had had in comiectioii with 
railroads and with worl£ on tracks, what knowledge he liad respecting the 
probable movements of this locomotive, and, In gênerai, ail of those circum- 
stances which would operate upon the mlnds of men of ordinary prudence 
who were engaged in working about a railroad track. What would hsixc 
been the conduct, under the circumstances of that partlcular case, of men of 
ordinary prudence, possessed of the knowledge and expérience and intelligence 
(but of ordinary prudence, remember) of this man? If what he did or wii;it 
he did not do was not opposed to or at variance with the conduct of lueu of 
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ordinary prudence under similar circumstances, then tbis mau was not gullty 
of contributory négligence." 

The phraseology of the charge, "men of ordinary prudence," as qual- 
ified by the following words, "possessed of the knowledge and expéri- 
ence and intelligence (but of ordinary prudence, remember) of this 
man," is somewhat involved ; but we think the meaning is clearly that 
of the prior portion of the charge. This is shown by the immédiate 
répétition of the gênerai rule stated plainly as before, namely : 

"If what lie did or what he did not do was not opposed to or at variance 
with the conduct of men of ordinary prudence under similar circumstances, 
then this man wns not gullty of contributory négligence." 

Moreover, if the objection had been to the mère phrase we hâve in- 
dicated, the exception should hâve pointed out the phraseology objected 
to, 80 the charge might bave been corrected, and thus clarified beyond 
the possibility of misconstruction. 

Jiidgment affirmed. 



ST. LOUIS & S. F. R. CO. V. DELK. 

(Circuit Court of Appeals, Sixth Circuit. June 27, 1908.) 

No. 1,747. 
On motion to rehear. 
For former opinion, see 158 Fed. 931. 

Before LURTON, SËVKRENS, and RICHARDS, Circuit Judges. 

PER CURIAM. Motion to rehear denied. 

RICHARDS, Circuit Judge (dissenting). Although no opinion has 
been handed down upon the déniai of the motion, I think for certain 
reasons I ought to state the grounds I dissent from it. This case 
was decided March 3, 1908, and I dissented then, stating my grounds. 
Subsequently, on May 18, 1908, the Suprême Court of the United 
States decided the case of St. Louis, Iron Mountain & Southern Ry. 

v. Taylor, Adm'x, 28 Sup. Ct. 616, 52 L. Ed. ; Mr. Justice Moody 

delivering the opinion. In the course of the opinion it became neces- 
sary for the court to express its view of the opération and obligation 
of the saf ety appliance law, and it stated that, in enacting the law : 

"The obvions purpose of the Législature was to supplant the quallfled 
duty of the common law with an absolute duty deemed by it more just. If 
the railroad does, in point of fact, use cars whieh do not comply with the 
standard, it violâtes the plain prohibitions of the law, and there arises from 
that violation the liability to make compensation to one who Is Injured by 
It. It is urged that this Is a harsh construction. To this we reply that, 
if It be the true construction, its harshness is no concern of the courts. 
They hâve no responsibility for the justice or wisdom of législation, and no 
duty except to enforce the law as it is wrltten, unless it is clearly boyond 
the constitutional power of the lawmaking body." 

This was the view taken by the court below, and I could not do 
other than dissent from this court reversing the judgment because 
162 F.— 10 
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of action based on it. I dissent now for the purpose of pointing out 
that while the case has been sent back to grant a new trial, to be 
conducted in aocordance with the contrary view taken by this court 
of the eÉfect of the act, seemingly such view is inconsistent with the 
one announced since by the Suprême Court. 



THE JOHN H. STABIN. 

THE JAMAICA. 

(Circuit Court of Appeals, Second Circuit. May 21, 1908.) 

Nos. 225-227. 

1. Collision— Steam Vessels Ckossino — Violation of Rules. 

A collision in East river in the daytime between the steamer Starin 
and the ferryboat Jamaica on crossing courses, and a resultlng collision 
between the Starin and a barge made fast to a pler, held due to the 
fault of both steamers ; the Starin for not keeping the course and speed 
as the privileged vessel, as required by article 21 of the Inland navigation 
rules (Act June 7, 1897, c. 4, 30 Stat. 101 [U. S. Comp. St. 1901, p. 2883]), 
and the Jamaica ifor attemptlng to cross ahead In violation of articles 21 
and 22, and notwithstandlng the refusai of the Starin to assent to her 
signais therefor, three times repeated. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 10, Collision, §§ 194, 
195.] 

2. Same— Rules— CoNSTBucTiON and Effect oe Statutoey Rules. 

The binding force of the articles of the statutory navigation rules can- 
not be affected by the pllot rules ; but, where there Is a conflict, the articles 
are of sùperior authority. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeals from decrees of the District 
Court holding both steam vessels in fault for a collision between the 
ferryboat Jamaica and the steamer John H. Starin, and for a colli- 
sion immediately ensuing between the latter and the barge McLain 
made fast to a pier. The opinion of the District Court is found in 
145 Ked. 723. It fully sets forth ail the facts. 

'. Hyland & Zabriskie, for libelant. 
James J. Macklin and La Roy S. Gore, for the Starin. 
Clarence B. Smith and Wheeler, Cortes & Haight, for the Jamaica. 

Before LACOMBE, WAID, and NOYES, Circuit Judges. ■ 

PER CURIAM. We concur with the district judge. The Starin 
was the privileged vessel, and as such was required to maintain her 
course and speed. She wholly failed to maintain her course. When 
the vessels sighted each other she was about 60 feet from the Tenth 
Street buoy and a little on the Brooklyn side of midriver, bound down 
to round the Battery for her berth on the North river. The collision 
took place about 100 feet ofE the line of the New York piers, a little 
below the Houston Street ferry. 

The Jamaica was the burdened vessel, and was required to keep out 
of the way of the Starin, and to avoid erossing ahead of her if the 
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circumstances of the case admitted. Act June 7, 1897, c. 4, arts. 
21, 22, 30 Stat. 101 (U. S. Comp. St. '1901, p. 3883). We are at a 
loss to see what circumstances there were which did not admit of her 
executing such manœuver. Instead of doing so, she persisted in cross- 
ing ahead, although, as her own pilot testifîes, three successive two- 
blasts whistles which she blew, indicating thereby a wish to navigate 
otherwise than in accord with article 23 (The George S. Shultz, 84 
Fed. 510, 28 C. C. A. 476; The New York, 86 Fed.'814, 30 C. C. A. 
628), were each responded to with a single-blast whistle, which was 
a distinct refusai to enter into any agreement to modify the require- 
ments of the article. 

We do not agrée with her counsel in construing pilot rule 2 as 
allowing the burdened vessel to abrogate article 22, by blowing a 
signal which indicates an intention to cross ahead, when the circum- 
stances of the case admit of her crossing behind. The latter part of 
the rule would seem to indicate that it was framed so as not to be 
in conflict with the articles, and, if it were, the articles, and not the 
rules, are of superior authority. The John King, 49 Fed. 469, 1 C. 
C. A. 319. 

The decrees are affirmed, with interest and a single bill of costs of 
this court to the McLain against both appellants 



AMERICAN CARAMEL CO. v. THOMAS MILLS & BRO. 

(Circuit Court of Appeals, Thlrd Circuit. April 6, 1907.) 

No. 3G, March Term, 1906. 

1. Patents— Suit for Infuingement— Scope and Extent of Reiiep. 

Only under exceptional circumstances wUl a court, in Its decree flnd- 
ing infringenient of a patent, provide that the infringlng machines shall 
be delivered up to the eomplainant to be destroyed. 

2. Samb— Damages— Failube to Makk Patented Asticle. 

Where put in Issue, tlie eomplainant in a suit for infringement of a 
patent for a machine is requlred to prove afflrmatively that machines made 
thereunder were marked as requlred by Rev. St. 1 4900 (U. S. Comp. St. 
1901, p. 3388), or that notice of infringement was glven to the défendant, 
to eutltle eomplainant to recover damages for infringement prlor to the 
filing of the bill. 

On Motion to Recall and Amend Mandate. 

Augustus B. Stoughton, for the motion. 
Henry E. Everding, opposed. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. By the opinion heretofore fîled the 
decree of the court below was reversed, with directions to reinstate 
the bill and grant the relief there prayed for (149 Fed. 743, 79 C. 
C. A. 449) ; and, the mandate having gone out in that form, it was 
of course binding. Our attention is now called to the fact that among 
the prayers of the bill was one that the infringing machines should 
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be delivered up to be destroyed, and an order to that effect was ac- 
cordingly incorporated into the decree which was entered. This was 
an unusual prayer (American Bell Téléphone Co. v. Kitsell [C. C] 
35 Fed. 521), although, of course, not an unwarranted oile, if the cir- 
cumstances called for it (Birdsell v. Shaliol, 113 U. S. 485, 5 Sup. 
Ct. 244, 28 L. Ed. 768). It was only, however, by inadvertence that 
it was sanctioned hère ; and, application having been made to reform 
the mandate se as to exclude this relief, it will be recalled and cor- 
rected accordingly. 

An account was also prayed for and allowed, which we are now 
asked to refuse upon the ground that no proof was made that the 
complainants ever marked their machines "Patented," or gave notice 
to the défendants that they were patented, as required by the statute 
(Rey. St. § 4900_[U, S. Comp. St. 1901, p. 3388]); this having been 
denied and put in issue by the answer. This point is said to hâve 
been made in the court below, but was not raised hère, the com- 
plainants being the appellants, and it naturally passed unnoticed. As 
a resuit of a neglect to mark, or to notify the défendants in the absence 
of it, damages are denied by the statute; the inf rangement being 
otherwise presumptively innocent. And, issue being made by the 
answer, a compliance with the statute is required to be affirmatively 
shown in order to lay ground for an account (Dunlap v. Schofield, 
152 U. S. 244, 14 Sup. Ct. 576, 38 L. Ed. 426), at least for anything 
which précèdes the filing of the bill (United States Mitis Co. v. Mid- 
vale Steel Co. [C. C] 135 Fed. 103). It is immaterial that în the 
présent instance the complainants neither license nor sell their ma- 
chines, reserving the benefit of the patent for the advantage of their 
own business. The fact still remains that without notice, either di- 
rect or constructive, the défendants are entitled to be regarded as act- 
ing innocently, and so not liable to damages, by the express provision 
of the statute. 

The mandate is therefore recalled, and amended, so as to exclude 
from the relief to be grantéd the destruction or delivery up of the 
infringing machines, or the diréctiqg of an account for anything pre- 
ceding the filing of the bill. 



T7NI0N MATCH CO. v. DIAMOND MATCH CO.* 

(Circuit Court of Appeals, Elghth Circuit April 17, 1908.)i 

No. 2,658. 

Pa'i;)în7's— ppNSTBucTioN or Olaims— Référence to Spécification. 

"W'herè the tlalms of à patent specify tliè élemetits of a comblnation, 
but do not speelfy the means whereby those éléments perform their func- 
tlona but call for "means" generally, and close with the words "substantlal- 
ly as and for the purpose" described, or speçlfled, or set forth, such words 
import into the clalms the spécifie means deâcribed la the speôiflcation, 
and the claims are llmlted accordingly. 

[Ed. Note. — For cases ta point, see Cent. Dlg. vol. 38, Patents, { 243.] 

Same^Claims fob FtjnctIons— Machine fûb Boxing Matches. 

The Palmer, Denmèad & Bauglunan patent. No. 538,535, for a machin© 
for boxing matches, claims 1, 2, 3, and 4, for a combiuatioQ of means for 

•Behearing denied June 18, 1908. 
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jarring the matches into parallelism after they drop into tlie boxes, and 
claims 23, 24, 26, and 30, for means for temporarlly divlding the boxes into 
compartments while being fllled, are not void as for fuuctions of mechan- 
ism onlj-, but, read In the llght of the spécification to wbich they refer, 
are for spécifie means to accomplish defined rcsults. Such claims, how- 
ever, are limited by the prier art to a narrow construction and a uarrow 
range of équivalents. 

3. SAME— IMPBOVEMENT PATENTS— EQUIVALENTS. 

When the Invention of a patent is along the Unes of past efforts, whlch 
hâve met with more or less success, and the inventer bas made only an 
iuiprovement in an art already well advanced, the range of équivalents 
should be reduced accordingly. 

4. SAME— INFKINGEMENT— COMBINAÏION PATENT. 

No devlce can be held to Infrlnge a combination claim of a patent, un- 
less it employs ail the éléments of it. 

5. Same. 

A patent for a deserlbed means or mechanism to accomplish a desired 
end must be limited to the particular means deserlbed In the spécification, 
or their clear mechanical équivalents, and does not cover any other 
mechanical structure whlch is substautially différent in its construction 
or in its opération. 

6. S.\ME — Machine fob Boxino Matches. 

The Palnier, Denmead & Baughman patent, No. 538,535, for a machine 
for boxing matches, claims 1, 2, 3, 4, 23, 24, 26, and 30, are not infringed 
by the machine of the Wyman patent, No. 736,668, whlch, while it accom- 
plishes tbe same results, does so by différent means and methods of opéra- 
tion, and, furthermore, does not contain ail the éléments of such claims or 
their équivalents. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Curtis T. Benedict and John E. Stryker, for appellant. 
John R. Nolan, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was a suit to restrain the alleged 
infringement of letters patent No. 538,535, granted in 1895 to com- 
plainant, the Diamond Match Company, as assignée of the inventors, 
for new and useful improvements in box-filling machines. The spéci- 
fication shows that the device of the patent was to be used in connec- 
tion with a match-making machine. It is there said : 

"The object of our Invention is to enable matches to be successfuUy placed 
in boxes by mechanical means directly from the match-making machine." 

The manufactured matches, as they fall from the machine which 
dips, dries, and finishes them, form a continuons supply for tlie ma- 
chine of the patent, whose primary object was to successfuUy place 
them in the well-known pasteboard boxes of commerce for sale and 
use. The patent has 37 claims 8 of which only are now in controversy. 
They are the first, second, third, fourth, twenty-third, twenty-fourth, 
twenty-sixth, and thirtieth. The first four constitute a group of claims 
for combination of means for jarring matches into a state of parallel- 
ism after they drop into the match boxes from the source of supply, 
and the last four constitute another group of claims for temporarily 



150 162 FSDERAL KEPOETEB. 

dividing the match boxes into compartments to facilitate the proper 
déposition of matches therein. Thèse daims are as follows : 

•'1. In a machine for boxing matches, In eomblnation wlth a source of sup- 
ply of the matches to be boxed, a support to hold the box in position to receive 
the matches from the source of supply, and means for givlng the box a to and 
fro jarring motion, In a direction oUt of a vertical Une, and substantlally at 
rlght angles to the matches as they are to lie in the box, substantlally as and 
for the purpose specifled. 

"2. In a machine for boxing matches. In comblnation wlth a source of supply 
of the matches to be boxed, mëans for passlng a box across the path of the 
matches from such source of supply and a jarring device to glve the box a 
to and fro longitudinal jarring In a direction substantlally at right angles to 
the matches as they are to lie in the box, substantlally as and for the purpose 
shown. 

"3. In a machine for boxing matches, In comblnation wlth a source of sup- 
ply of the matches to be boxed, means for passlng the boxes across the stream 
of matches from such source, so that they wlll be gradually flUed, as they pass 
along, and means for jarring the boxes, while belng flUed, in a direction out 
of a vertical Une and substantlally at right angles to the matches as they are 
to lie in the fllled boxes, substantlally as and for the purpose set forth. 

"4. In a machine for boxing matches, ini comblnation wlth a source of sup- 
ply of the matches to be boxed, means for passlng a séries of boxes placed 
close together, across the stream of matches from the source of supply, so 
that several of the boxes will be reeelving matches at a time, and means for 
giving the boxes, as they pass along, a séries of jars In a direction out of a 
vertical Une and at rlght angles to the matches, as they are to lie In the filled 
boxes, substantlally as and for the purpose -descrlbed." 

"23. In a box-flUing machine, in comblnation vrlthi a suitable support over 
which the boxes are moved. and means for so movlng them, a séries of re- 
movable transverse partitions for each box arranged to divlde the space with- 
In a box up Into several divisions, Into whlch the matches can fall from above 
the box and a moving carrier carrylng such partitions along wlth the 
boxes, substantlally as and for the purpose specifled. 

"24. In a box-fliling machine, in comblnation wlth a suitable support for 
the boxes, and means for moving the latter along, a séries of transverse 
pintes for each box projeetlng above the level of the box edges, and so situa t- 
ed as to divlde the space just above each box into several divisions, and a 
moving carrier carrying such plates along with the boxes, substantlally as 
and for the purpose shown." 

•'2G. In a box-fllllug machine, In comblnation wlth a suitable support for 
the boxes to be fllled, and ineans for moving them- along, a movluK carrier 
having a séries of transverse plates for, each box extending down into and 
above the box, and arranged relatlvely, so as to divlde the space within and 
just above the box into several divisions, substantlally as and for the purpose 
specifled." 

"30. In a box-flllirig machine, in comblnation wlth a support for the boxes 
to be fllled. a moving chain of links, , each having one or more transverse 
pîates adapted to project down into a box and divlde the iuterlor of the latter 
up into several divisions into which the matches can fall, from a source of 
supply above the boxes, substantlally as and for the purpose siiecifled." 

The first group (1, 2, 3, and 4) hâve the following éléments in com- 
blnation: (1) A source of supply of matches to be placed in boxes; 
(2) means for passing the boxes to be filled across the path of matches 
falling from the source of supply, so that they may be gradually filled 
as they pass along; (3) a support to hold the box or séries of boxes 
in position to receive the matches from the source of supply; (4) 
means for giving the box or boxes a to and fro, longitudinal, jarring 
motion, or a séries of such motions, in a direction out of a vertical 
line and substantially at right angles to the matches as they find their 
bed in the boxes. Broadly speaking, the first group of claims is 
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for means whereby boxes in their passage across the path of matches 
falling from a source of supply are jarred to and fro horizontally, or 
substantially so, in a direction at right angles to the matches as they 
lie in the boxes; and this is the principle of the invention of thèse 
claims. 

The second group of claims (23, 2i, 26, and 30) embraces as élé- 
ments (1) a suitable support over which the boxes are moved; (3) 
means for so moving them ; (3) a séries of removable, transverse par- 
titions for each box, so arranged as to divide the space within a box 
into several divisions or compartments into which matches can fall 
from above the box; (4) a moving carrier, carrying such partitions 
along with the boxes. This group, generally speaking, is for means 
to produce a temporary transverse subdivision of the interior of the 
boxes while being filled, to faciHtate the process of filling; and this is 
the principle of the invention of those claims. 

The défenses are: (1) That the claims are functional, and therefore 
void ; (3) that, in view of the prior art, the claims cover aggregations 
only, and not patentable inventions ; (3) that, in view of the prior art; 
the claims are at best for the speciiic mechanism described in the 
spécification, and, as so treated, defendant's structure does not in- 
fringe. 

A valid patent cannot be secured for a function, a mode of opéra- 
tion, or a resuit, separate from the means or mechanical devices by 
which the resuit is accomplished. Fuller v. Yentzer, 94 U. S. 388, 
24 L. Ed. 103 ; Westinghouse v. Boyden Power Brake Co., 17*0 U. S. 
o37, 556, 18 Sup. Ct. 707, 43 L. Ed. 1136. Are the claims in question 
for functions only, and for that reason unpatentable ? We are referred 
at the end of each of them to the spécification for a description of the 
means employed to accomplish the proposed resuit. After specifying 
the éléments of the combinations, and referring generally to means for 
producing the jarring motion of the first group of claims, and for 
moving the boxes in connection with the séries of transverse space- 
dividing blades of the second group, words of référence to the spéci- 
fication appear: "Substantially as and for the purpose" described, set 
forth, or specified. Thèse words imported into the claims the spécifie 
means described in the spécification, and the invention is limited ac- 
cordingly. Seymour v. Osborne, 11 Wall. 516, 547, 30 L. Ed. 33; 
Westinghouse v. Boyden Power Brake Co., supra. 

By the statutes (sections 4884 and 4888, Rev. St. [U. S. Comp. St. 
1901, p. 3381]) the spécification and drawings are made a part of the 
patent, and the patentée is required to file in the Patent Office a writ- 
ten description of bis invention and of the manner and process of 
using it in such full, clear, concise, and exact terms as to enable any 
person skilled in the art or science to which it appertains to make or 
use the same, and in case of a machine he is required to explain the 
principle thereof and the best mode in which he contemplâtes apply- 
ing that principle. This provision of the statute bas been interpreted 
in the case of O'Reilly v. Morse, 15 How. 63, 119, 14 L. Ed. 601, thus : 

"■\^'hoever diseovers that a certain useful resuit will be produced, in any 
nrt, mac-hiue, manufacture, or composition of matter, by the use of certain 
means, is entitled to a patent for it, provlded he spécifies the means he uses 
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in a manner so full and exact that any one skilled in tlie science to wliich it 
appertalns can, by usins the means he spécifies, witliout any addition to or 
subtraction from tliem, produce precisely tlie resuit he describes." 

It is there held that : 

"If this eaunot be done by tlie means he describes, tlie patent is void ; and, 
if it can be done, then the patent confers on iiim tlie exclusive right to use 
tlie means he spécifies to produce the resuit or elfect he describes, and nothin.ç 
more." 

While the clainis of the patent specify the physical éléments of the 
combinations, they do not specify the means whereby those éléments 
perform their intended functions, but call for "means" generally for 
performing them. By this is not meant, as claimed by defendant's 
learned cbunsel, ail possible means for accomplishing the resuit. Such 
comprehensiveness of claim would not be patentable. Dryfoos v. 
Wiese, 124 U. S. 33, 37, 8 Sup. Ct. 354, 31 L. Ed. 362. The claims 
in question by direct terms refer to the spécification for the means by 
whidh the function, purpose, or object of the invention is to be ac- 
complished, and to that we must look for them. 

The means there disclosed for producing the jarring motion of the 
boxes called for by the first group of claims consists of an endless 
chain, composed of links about three inches long, the same being about 
the length of an ordinary pasteboard match box. Each of thèse links 
bas three fixed transverse cross-bars or blades. This chain is made to 
operate over two sprocket wheels, situate on a level with each other 
a few feet apart at the top of the machine, and through a stationary 
restraining metallic trough underneath, and is kept in motion by pow- 
er from a main shaft properly geared or belted to one of the sprocket 
vsrheels. The sprockets of thèse wheels, as they revolve, engage with 
the cross-bars or blades of the endless chain, and propel it around its 
circuit. Empty uncovered match boxes are fed in constant succession 
into an upright or curvilinear chute Connecting with the trough at 
one end, and thence are forced into the trough by a feeding-in wheel, 
and through the entire length of the trough by the cross-bars or 
blades of the revolving chain engaging with the inner side of the 
front end of each box. In the progress of the boxes through the 
trough they pass under a source of supply of finished matches, produc- 
ed by the match-making machine used in connection with the machine 
of the patent, which are made to drop into the passing boxes. The 
trough is made to constantly vibrate longitudinally, by a jarring to 
and fro motion as it is called, imparted to it by spécifie means describ- 
ed in the patent, consisting of cams, levers, and springs operated by 
the shaft below. The motion of the trough is made more efficacious 
by dividing it into two sections by the employment of a loose tongue 
and groove joint, so as to permit of a slight latéral jarring motion of 
each section separately without disturbing the continuity of the pas- 
sageway for the boxes in the trough. The jarring of the trough thus 
produced is imparted to the boxes and the matches contained in them. 
Thereby they are, while the box is passing through the trough, jarred 
or shaken into parallelism within the box. 

The means for making the temporary transverse subdivision of the 
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interior of the match boxes to facilitate their filling, referred to 
generally in the second group of claims, are clearly and specifically 
shown in the spécification to consist of the endless traveling chain with 
its links, each carrying three thin transverse blades already described, 
operating in this way: The three blades, as the chain revolves, fall in- 
to the interior of each empty box fed successively from the curvilinear 
chute into the trough by the feeding-in wheel, and remain there while 
the boxes are carried along through the trough and while they are 
being filled. One blade serves to pull or propel the box along, and 
the other two to divide its interior into three compartments or spaces 
while passing through the trough. Thereby matches which fall into 
the boxes while passing the source of supply are prevented from criss- 
crossing or going awry when boxes longer than the length of the 
match are being filled. When the box reaches the end of thé trough 
the endless chain takes an upward direction, the thin blades are there- 
by drawn out of the filled box, and leave it properly filled with match- 
es in perfect parallelism. A view of the front élévation of the machine 
of the patent hère produced gives a bird's-eye view of it : 




In view of the foregoing, we conclude that the claims in question, 
read in the light of the spécification, disclose definite mechanical 
means, both for producing the jarring and settling of the matches into 
parallelism and for making the temporary transverse subdivision of 
the interior of the match boxes. As a resuit the contention that the 
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claims are merely for functions or operative effects of a machine, and 
not the meâns for producing them, is untenable and cannot be sus- 
tained. On the contrary, they are for spécifie means to accompli sh 
defined functions or results. 

The question whether the claims amount to aggregations, and for 
that reason are invalid, received only incidental considération by 
learned counsel ; and, as we find other and more satisfactory grounds 
for our disposition of the case, we shall proceed to their considération. 

The prior art, to which the invention of this patent belongs or is 
related, has been most exhaustively presented to us by counsel, for 
the double purpose of avoiding the claims for want of patentable 
novelty and to limit the scope of the invention for its effect upon the 
issue of noninfringement. We may properly start out in the con- 
sidération of the prior art with the well-known fact that endless chains 
or carriers, equipped with fingers, arms, blades, or plates for pushing, 
pulling, or conveying materials of every sort, hâve long been general- 
ly known and used in mechanical arts. Few fields hâve been more 
prolific of invention in récent yeàrs than the application of thèse old 
and well-recognized instrumentalities to new conditions and new uses. 
By way of illustrating the gênerai activity in this direction attention 
is called to the Mantion, Milieu & Deourion patent, No. 409,481, the 
Cook's British patent, No. 18,130, Cook & Howard's German patent, 
No. 66,557, and the Kittenger patent, No. 377,943. Thèse patents dis- 
close a method of propelling an empty box or séries of empty boxes 
along past a source of supply of matches for filling, quite suggestive of 
the gênerai method of doing the same thing in the patent in suit. They 
clearly show that the subject of propelling empty match boxes across 
a source of supply, to be filled while passing by the use of an endless 
chain as a propelling mechanism, had challenged the inventive genius 
for some time before the patentées of complainant's patent entered the 
field. 

In like manner, also, the gênerai process of jarring, shaking, or 
settling down the contents of packages to adjust them to their place 
of confinement is a common and well-known process with which every 
man has long been familiar. How to do this eflfectively in given cases 
has been the subject of invention. The "grain separator" of Gordon's 
patent. No.- 36,611, the "grain driver" of Tiernan's patent, No. 205,- 
013, the "package making and filling machine" of Smyser's patents. 
Nos. 449,375 and 505,888, and other patents to which our attention 
has beèn called, disclose industrious attempts at invention on the gên- 
erai subject of the employment of jaçring action of any sort, whether 
vertical, latéral, or horizontal, in the work of fitly settling down sub- 
stances of one kind or another when put into packages. The "match- 
making machine" of Donnelly's patent. No. 450,405, and the "match 
splint bundling machine" of the Hamill, Lentz & Cole patent, No. 
490,963, and several other patents called to our attention, disclose de- 
vices whereby splints are agitated for the purpose of straightening 
them and jarred for the purpose of parallelizing them. 

Now, coming more nearly to the claims of the patent in suit, we find 
the Casey, Mantion & Millen patent. No. 418,887, for a "machine for 
boxing matches," the Lundgren patent, No. 448,445, for a "machine 
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for filling match boxes,'' the Peukert patent, No. 386,264, for a 
"match-making ma.chine," and the two Kittenger patents. Nos. 341,809 
and 377,943, for "match-making machines," ail of which provide for 
the jarring of the matches, some at right angles to the matches as 
they lie, some horizontally, and some vertically, for the gênerai pur- 
pose of settling them in proper parallelism with each other in boxes 
when filled. The subject of means for temporarily partitioning boxes 
to prevent matches from sluing or crisscrossing in the process of 
packing them had also received considérable attention by inventors 
before the patent in suit. The "match splint straightener" of the 
Jones patent, No. 314,680, the "machine for straightening match 
splints" of the Wyman patent, No. 323,145, the "match-making ma- 
chine" of the Peukert patent, No. 386,264, and several other patents 
in évidence, disclose an appréciation of the advantage of division of 
spaces in box-fîlling opérations and a resort to différent devices for 
securing it. Without holding that the devices of any of the foregoing 
patents amount to anticipations of the claims in suit, as to which we 
express no opinion, it is sufficient for our présent purpose to observe 
that they disclose that many inventors had been engaged in various 
ways and with varying degrees of success in the effort to accom- 
plish the bénéficiai results achieved by them. 

Complainant's invention, therefore, cannot be classified as a primary 
one, or the inventors as pioneers in the art to which they devoted at- 
tention. On the contrary, we think it clearly appears that their claim- 
ed invention concerns improvements made in a well-developed art 
and accomplished results which are not new, but at best only better 
than had been accomplished before. In view of this conclusion, com- 
plainant is entitled, in determining the issue of infringement or non- 
infringement presently to be taken up, to a narrow range of équiva- 
lents only. The public should be protected against unwarranted mo- 
nopoly, as much as the inventor against piracy. To accomplish both 
thèse ends the patentée is entitled to monopolize the very device of 
his patent, together with ail fair mechanical équivalents thereof. But 
in determining what are such équivalents the public has a right to de- 
mand a careful scrutiny, so that under the prêteuse of his patent the 
patentée shall not be allowed to improperly stifle compétition and 
enjoy an unmerited monopoly. When the invention is a primary one, 
and the inventor a pioneer in a given art, he is worthily entitled to a 
wide range of mechanical équivalents; but when the invention is 
along the Unes of past efforts, which hâve met with more or less 
success, and the inventor has made only an improvement in an art 
already well advanced, a proper regard to the welfare of the public 
and of other meritorious inventors requires that the range of équiva- 
lents should be reduced accordingly. Miller v. Eagle Manufacturing 
Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121 ; Kokomo Fence 
Machine Co. v. Kitselman, 189 U. S. 8, 23, 23 Sup. Ct. 621, 47 h. Ed. 
689; National Hollow B. B. Co. v. Interchangeable B. B. Co., 46 
C. C. A. 544, 106 Fed. 693. 

Certain other well-settled principles may appropriately be adverted 
to before we take up the question of infringement. No device can be 
held to infringe a combination claim unless it employs ail the éléments 
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of it; in other words, the absence of a single essential élément of a 
combination claini in an alleged infringing structure is fatal to the 
charge of infringement. Cimiotti Unhairing Co. v. Am. Fur Réf. Co., 
198 U. S. 399, 410, 25 Sup. Ct. 697, 49 L. Ed. 1100 ; Brammer Mfg. 
Co. V. Witte Hardware Co. (C. C. A.) 159 Fed. 736 ; Portland Gold 
Mining Co. v. Hermann (C. C. A.) 160 Fed. 91. A patent for de- 
scribed means or mechanism to accomplish a desired end must be lim- 
ited to the particular means described in the spécification or their 
clear mechanical équivalents, and does not embrace or cover any other 
mechanical structure which is substantially différent in its construc- 
tion or in its opération. Eames v. Godfrey, 1 Wall. 78, 17 L. Ed. 
547 ; Boyd v. Janesville Hay Tool Co., 158 U. S. 260, 15 Sup. Ct. 
837, 39 E. Ed. 973; Westinghouse v. Boyden B. B. Co., supra; Bryce 
Bros. Co. V., National Gla.ss Co., 53 C. C. A. 611, 116 Fed. 186; O. H. 
Jewell Filter Co. v. Jackson, 72 C. C. A. 304, 140 Fed. 340. 

With thèse principles of law concerning mechanical équivalents, in- 
fringement of combination claims, and limitation of means for pro- 
ducing given results in view, we approach the décisive question in the 
case: Is the défendant an infringer? Presumably it is not. Its device 
is in substantial conformity to the machine of the Wyman patent, No. 
736,668, which was issued to défendant August 18, 1903, after the 
patent in suit was issued to complainant. Both defendant's patent and 
its alleged infringing device were intended to accomplish the results 
sought to be accomplished by the two groups of complainant's patent 
under considération. The grant of a patent to défendant to accom- 
plish those results, with complainant's patent presumably in view and 
under considération, indicates that the Patent Office considered the 
means of the former to be différent from the means of the latter, and 
raises a presumption that they are in fact substantially différent (Boyd 
v. Janesville Hay Tool Co., and Kokomo Fence Machine Co. v. Kit- 
selman, supra) ; and this presumption, we think, is reinforced by the 
facts of the case. The defendant's structure is differentiated from 
complainant's, both in that it does not employ ail the éléments of com- 
plainant's combinations in the construction of its device, and in that 
the structure of défendant does not employ the same means or operate 
in the same way as complainant's. It fails to disclose the requisite 
identity of means or of opération. Cimiotti Unhairing Co. v. Am. 
Fur Réf. Co., supra. 

A comparison of the two groups of claims with defendant's device 
will, we think, substantiate the foregoing statement. The great resuit 
to be achieved by the device of the first group was to give the boxes 
while being filled a jarring to and fro motion out of a vertical line 
and substantially at right angles with the matches as they were to lie 
in the boxes when filled. The means acting immediatelv and directlv 
to accomphsh this resuit cçnsist of jarring the trough through which 
and while match boxes are passing in the process of being filled. 
The subsidiary means employed for thus jarring the trough are the 
projecting ledges on the inside of the upper edges of the sides of the 
trough, the links of the endless chain resting on the top of the boxes, 
and the smooth spring plate resting on the bottom of the trough and 
pressing up against the boxes. By thèse devices the boxes are press- 
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ed firmly up against the links which carry them along, the links are 
pressed firmly up against the projecting ledges on 'the trough, and 
thereby the jarring motion given to the trough is imparted to the box- 
es, and their contents are settled into place as desired. This jarring 
motion is produced by the action oi belt, crank, levers, springs, and 
cams, connected with the power shaft (not necessary now to be spe- 
cially considered), operating directly upon the two sections of the 
trough, connected together by the tongue and groove joint already 
explained. The front élévation of defendant's device for accomplish- 
ing the purposes of the two groups of complainant's claims is hère 
reproduced : 



y**. 
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This drawing shows a stationary bed, 23, which supports the boxes 
while being carried along under a source of supply of matches to be 
boxed; an endless chain, 25, having laterally projecting blades or 
plates, which enter the box from above, and four sprocket wheels, 
26 and 27 above and 28 and 29 below, around which the chain runs. 
The two lower sprocket wheels, between which the lower run of the 
chain extends are mounted on blocks or standards, 33, which are so 
constructed as to slide slightly right and left on the top of the sta- 
tionary bed. Thèse blocks or standards are connected together rigid- 
ly by a bar, 35. An arm, 36, dépends from this bar, and is pivoted 
to one end of a Connecting rod, 37, the other end of which rides on 
an eccentric keyed on the main shaft. In opération the blocks or 
standards and their Connecting bar are given a latéral motion of not 
over one-eighth of an inch forward and back on the stationary bed, at 
the rate of nearly 600 times per minute. This rapid vibratory motion 
is imparted to the blades projecting from the chain down into the 
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boxes, and they ip tûrn act directly upon the matches and agitate and 
stir them into place. Incidently, it is true, this vibratory motion is 
felt by the boxes thémselves; but this is the resuit of, net the means 
for, jarring the matches. 

Without stopping to consider other différences in the structures of 
complainant and défendant, we are ail of the opinion that complain- 
ant's trough, with its equipment for holding fast the boxes to be fiUed, 
is an essential élément of the invention involved in the first group of 
claims, and that neither the trough nor its fair mechanical équivalent, 
determined in the light of the rules governing this case already stated, 
is found in defendant's structure. Moreover, we are also of opinion 
that the opération of the two structures is essentially différent. The 
jarring motion of complainant's boxes is produced by the jarring mo- 
tion of its trough, which is imparted to the boxes fîrmly clasped with- 
in it, while the vibratory motion given to defendant's machine is pro- 
duced, not by any vibratory motion or jarring given to .the trough 
itself, but by the vibratory motion imparted to the chain and its ac- 
companying blades extending down into the boxes by machinery which 
actuates the sliding blocks or standards of the sprocket wheels and 
their Connecting bar. We cannot regard the method of opération by 
which defendant's matches are agitated into position either as the 
same or as the mechanical équivalent of complainant's method of 
agitating the boxes thémselves and thereby securing the desired 
parallel position of the matches inside. One is by directly agitating, 
with the radial blades of an endless chain, the matches thémselves 
when in the box; and the other is by agitating the trough and its in- 
closed boxes, thereby indirectly agitating the matches thémselves and 
bringing them into a state àf parallelism. The two are essentially 
différent methods of opération. One, therefore, cannot and does not 
infringe the monopoly of the other. 

The second group of claims, as we hâve already seen, is for a com- 
bination of the means described in the spécification for moving match 
boxes across the pathway of a source of supply with a séries of re- 
movable transverse partitions or plates for each box, so situated or 
arranged as to temporarily divide the space within a box into several 
divisions while the same is being filled. The principle of the invention 
of this group is the temporary division of the boxes into three com- 
partments while the process of filling is going on, so as to prevent the 
sluing or crisscrossing of the matches and to bring them into parallel- 
ism. This principle, of course, is not patentable. The means or com- 
bination of means for producing it alone are patentable. The spéci- 
fication to which the claims, by employing the language, "substantially 
as and for the purpose speçified," refer for their elucidation, contains 
the following: 

"Into and througb sald trough [which has' already been doscribed] * • • 
Baateh boxes are passed from a sultable source of supply; the connection 
\ylth the latter and said trough being a chute, F, that has a downwardly in- 
clined portion, throush which the boxes descend by gravlty, and a horizontal 
portion, that ia in alignment with the trough, thè chute between the incllned 
and horizontal portions being rounded or curved, as shown. * * * xhe 
boxes are moved through the horizontal portion of the chute, into and 
through the trough or way, E, by means of a feed-wheel, G, that has a séries 
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of radial arms or Angers, g and g, tliat reacli into and pass tlirough the chute, 
as the wheel revolves, and engage, in succession, the front ends of the boxes 
on their inner sides, adjacent ones of said arms being spaced a distance apart 
equal to the length of a box. The feed-wheel. G, Is mounted," geared, mesh- 
ed, etc.', in a way there described, to the end that its speed may be changed. 

The spécification also contains the following : 

"The opération of our Invention is as follows: Boxes being passed into 
and down the chute, F, are cauglit by the feed-wheel, G, and passed, in a 
coatinuous procession, end to end, into and through the trough, at such rate 
of speed, relative to the rate of discharge of matches from the match ma- 
chine, that a box will be filled in its transit aeross the fleld of discharge." 

The foregoing, in our opinion, makes the feed-wheel, G, an es- 
sential élément of the claims of the second group. The working ma- 
chine of the patent, exhibited for our information, shows this feed- 
wheel as an important feature of it. It is clearly a part of the tneans 
of complainant's patent for moving the empty boxes from their source 
of supply along the trough where they are filled. This motion along or 
through the trough initiated by the feed-wheel, G, is made to neces- 
sarily coact with the endless chain and its transversely projecting 
plates to produce the desired resuit of partitioning the boxes while be- 
ing filled. Absence of the feed-wheel, G, would destroy the combina- 
tion of the claims. Defendant's device does not employ this feed- 
wheel or its mechanical équivalent. For this reason, under the au- 
thorities already cited to the effect that the. absence of a single sub- 
stantial élément of a combination claim in an alleged infringing de- 
vice is fatal to the claim of infringement, defendant's device does not 
infringe the second group of claims of the patent. 

Conceding, without admitting, that the shortening of the links of 
the carrier by défendant, the use of orie blade on each link instead of 
three, the method of Connecting the blades to the carrier, and other 
mechanical contrivances employed by défendant are the fair mechani- 
cal équivalents of the device of complainant's patent, and that they ail 
produce the resuit of temporarily dividing up the box space into 
partitions, there is yet lacking in the defendant's device the identity 
of means and the identity of opération of complainant's patent neces- 
sary to constitute infringement thereof. An essential élément of com- 
plainant's combination is not found in defendant's device; and this, 
without çonsidering the other features of construction, which are 
claimed by défendant to be materially and substantially différent from 
complainant's construction, is fatal to the charge of infringement. 

The decree of the Circuit Court, awarding an injunction and an 
accounting to complainant, was erroneous, and is accordingly revers- 
ed, and the cause is remanded to the Circuit Court, with directions 
to dismiss the bill. 
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EOTH et al. v. HARKIS. 
(Circuit Court, N. D. New York. May 28, '1908.) 

1. Patents— Invention— AttacHment fob Piano Players. 

The Whltmore patent, No. 791,967, for an attachment for. piano players, 
is void for laclc of novelty and patentable invention. 

2. SAME— INIBINGEMENT. 

The Hobart patent, No. 765,240, for a tune sheet attachment for piano 
players, was not anticipa ted and discioses Invention in respect to tlie dé- 
tachable box containing the tune sheet and feed roller. Also, held in- 
frlnged. 

In Equity. 

Frank v. Briesen (Hans v. Briesen and Arthur v. Briesen, of coun- 
sel), for complainants. 

Kerr, Page & Cooper, for défendant. 

HOLT, District Judge. This is a suit to enjoin the infringement of 
two letters patent, oné granted to Frederick C. Whitmore, on June 6, 
1905, No. 791,967, for an attachment for piano players, and the other 
granted to Adam Hobart, on July 19, 1904, No. 765,840, for tune sheet 
attachments. Claims 3, 4, and 5 of the Whitmore patent, and claims 1, 

3. 3, 4, and 6 of the Hobart patent are alleged to be infringed. The 
patents in suit relate to certain alleged improvements in tune sheet at- 
tachments for self-playing or automatic pianos or similar musical in- 
struments. 

Claims 3 and 4 of the Whitmore patent seem to me to contain noth- 
ing new. In every art in which, for any purpose, it is desired to feed 
a band of paper or other material, feed rolls with presser rolls are used 
to efïect the proper frictional engagement of the band with the feed 
roll. This arrangement is shown in patents for typewriting machines, 
as the patents to Merritt and to Webb, and for mechanical musical 
instruments, as in the patents to Welin and Batsdorf and others. The 
only claim of novelty in the combination described in claim 5 of the 
Whitmore patent is the use of a separator to prevent the portion of 
the endless perforated sheet as it revolves, which is not being pressed 
against the tracker, from being drawn into it by pneumatic action, or 
otherwise. I think that this claim of a separator is fully anticipated 
by the patent to Batsdorf. In that patent, there is a separator referred 
to as a tension frame. It is described by one of the counsel as a two- 
pronged fork. It is probably true that a solid separator, such as is 
used in Whitmore's patent, is more efficient; but claim 5 does not 
claim any particular shape for the separator, and I think that the sub- 
stitution of a separator broad enough to work well, instead of the 
wire separator suggested by Batsdorf, does not amount to invention. 
I think therefore that the complainants are not entitled to recover for 
an infringement of the Whitmore patent. 

The five claims in the Hobart patent relied on ail relate to auto- 
pneumatic pianos having certain combinations, ail of which are old 
except the détachable box containing the tune sheet and feed roller, 
arranged so as to be easily detached from the piano. Previous to 
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Hobart's invention, the box or case containing the tune sheet and the 
feed roller was attached to the piano frame, and it was inconvénient 
to change the tune sheet when it was wished to change the music, 
Hobart's patent provided for placing the feed roller in a box, slidable 
upon brackets, and easily withdrawn from the piano. The défendant 
cites several previous patents showing various methods of moving the 
attachment to the piano containing the feed roller and the tune sheet, 
se that the tune sheet can be more conveniently changed than if the 
attachment was permanently fixed in the piano; but most of thèse 
arrangements leave the apparatus attached to some extent to the piano, 
and none of them seems to me to be sufficiently similar to the Hobart 
device to amount to an anticipation. The device is practically useful 
and has been commercially successful, and I think that it involves suffi- 
cient invention to make a patent issued for it valid. The pianos made 
by the défendant use substantially the same device, and, in my opin- 
ion, there is no doubt that the charge of infringement is sustained. A 
man named Goolman originally clàimed to hâve made the invention, 
and made an application for a similar patent in the Patent Office. An 
interférence was declared between Hobart and Goolman. The inter- 
férence was decided by the examiner in favor of Goolman ; but on an 
appeal subsequently taken to the Board of Examiners in Chief the 
décision was reversed. This décision was affirmed by the assistant 
commissioner, and his décision has been affirmed since the argument 
of this case by the Court of Appeals in the District of Columbia. Gool- 
man was originally a member of the fîrm doing business as the Auto- 
matic Musical Company, and the automatic pianos manufactured by 
the défendant were made in conformity with Goolman's alleged in- 
vention. 

My conclusion is that the complainants are not entitled to a decree 
on the Whitmore patent, but are entitled to a decree on the Hobart 
patent. 



WISE V. WILLIAMS et al. 
(Circuit Court, S. D. New York. June 2, 1908.) 

1. WiTNEssES—CoMPETENCY— Conviction of Crime— Efpect. 

Rev. St. § 5392 (U. S. Coinp. St. 1901, pp. 3653, 3654), providlng that 
every person convlcted of perjury shall thereafter be incapable of giving 
testimony in any court of the United States until such tlme as the judg- 
ment against him is reversed, excludes a wltness convlcted of perjury 
under the laws of the United States from giving évidence in any United 
States court, whatever the law of the state where the trial had on the 
subject may be ; but as to ail wltnesses convlcted of crimes other than per- 
jury their competency is determined by the laws of the state where the 
trial is had, under Act July 6, 1862, 12 Stat. 588, c. 189, declarlng that the 
laws of the state in whlch the court shall be held shall be the rules of dé- 
cision as to the competency of wltnesses in the courts of the United States 
in trials at common law in equity, and in admiralty. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 50, Wltnesses, i§ 10©- 
113. 

Competencv in fédéral courts, following state practice, see notes to 
O'Connell v. Reed, 5 C. C. A. 602; Hinchman v. Parlin & Orendorff Co., 
21 C. O. A. 278.] 

162 F.— 11 
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?. Samç— False Eepobt to Comftrolleb. 

A witness convlcted of makiûg false national bank reports nnder oath 
totàe' Ooihptroller of the Currency, being a compétent witness in the 
courts of New York, is also a compétent witness in the courts of tlie Unit- 
, ea States sitting in New York, under Act of July 6, 1SG2, 12 Stat. 588, c. 
189. declaring that tlie competency of witnesses in tlie courts of ttie 
United States shall cohform to tlie rules of the state Ih which the court 
Is held. 

[Ed. Note.-^For cases in point, see Cent. Dig. vol. 50, Witnesses, §§ 10&- 
' 113.] , ^. ■; 

3. Banks and- Bahking— Nationmj Banks— Dutyop Receiveb. 

' W&ere a reeeiver, on taking possession of the assets of à national bank, 
found Its affairs in confusion and found stock pledged to- it as collatéral 
wlth.no definite and certain agreement as to the partlculars of the pledge, 
It wàs his duty to ascertainand assert fully the obligations and liabilities 
of the pledgor ta the; bank. and the purpoSe' and extent of thé pledge. 

4. PledgëS-^Extent or Pbedgë^^Renewai/ !oF Obligation. 

Where certain edi^orate stock wa^ 'pledged to a bank to.secure a note, 
the stock was not rçlieved of the debt evfdenced by the note by the fact 
that the, note was subsequently ijlsplacpd by a reuewal note which was 
liivalid as a forgery. 

In Eqiiity. 

Action to hâve it declared wliat lien. If any, the défendant Chi'istopher L- 
-Williams; ag recel ver of the ï'redonia National Bank, haâ upon 500 shares of 
the capital stock of the defej^dant J. H. Bunnell & Co., a corporation, ■ and 
which shares were owned by plàintiff's intestate, Albert .T. Wise, and pledged 
by him, 1^ is alleged, wlfti '^a:^d feank as a continuliig and' ëollateral sepurity 
for certain proinissory notés' upon 'which said Wise was liàble to the bank 
«ither as maker or indorser, and other obligations, and to bave the amount 
ascertalned and flxed, apd to hâve it declared that such receiyer or the. bank 
he represerits bas no lien thèrëon whatever, and. for a decree awarding the 
possession of suCh stock to complalnant, ai\d directing a transfer thèreof to 
complainant as such administratrix. This, in gênerai, is the objeet of this 
««tion. :;The défendant recelver daims a large lien thereoni and that said 
stock was pledged by Wise, in ihis lifetline for, certain debts and obligations 
due tbé bank which hâve not been paid. 

Robert H. Griffin, for complainant. 

Blandy, Mooney & Shipman, for défendant Williams, as receiver, 
and the bank. r : 

RAY, District Judge (after stating tlie facts as àbove'). The shares 
of stock, 500 shares of the capital stock of J. H, Bunpell & Co., a cor- 
poration, were pledged by Wise to the Fredonia National Bank, and 
held by it when Wise died, and when the 'bank went into the hands of 
this 'receiver. The adniînistratrix clairtis that this lien Was, for a spé- 
cifie indebtedness aggregatïng about, $30,000, and that she hcts, dis- 
charged same and is entitled to a transfer and delivery of the stock, 
while the receiver côntends that the transfer and pledge to the bank 
i*a^ gênerai and as seciirity for the payment of other debts and claims 
^ggrégating now sométhirig like $18,000, and which indebtedness, it 
is conceded, has not been paid. This contention présents a question of 
fact, and after reading the évidence différent jurors or judges might 
arrive at différent conclusions. As thé "Circuit Court of Appeals is 
in no way bound or afïected by the décision of the Ipwer court, it vi^ill 
serve rio good purpose|to go over this évidence and give my reSiSons 
for having reached the conclusion I hâve. I am of the opinioiii: and 
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hold, that the shares of stock were assigned and pledged as claimed 
by the receiver, and for the security of the bank generally as to the 
indebtedness now in controversy. 

Objection is made that the évidence of Green, now in state's prison 
at Auburn, N. Y., serving a sentence pronounced by the District Court 
of the United States on a plea of "guilty" to counts 1, 2, 3, and 13 of 
a certain indictment found by a fédéral grand jury charging Green 
with "making false entries in reports to the United States ComptroUer, 
verified by the oath of said Frederick R. Green," is incompétent, ana 
that he was and is disqualified by reason of such conviction. The 
fédéral statute denominates the offense to which Green pleaded guilty 
a "misdemeanor." It is the offense of making a false report, not the 
crime of perjury. The Congress of the United States has said thât 
a person convicted of perjury is incompétent to give évidence. Sec- 
tions 5393, 5393, Rev. St. (U. S. Comp. St. 1901, pp. 3653, 3654),- are 
as follows: 

"Sec. 5392. Every person who, havliig takeu an oath before a compétent 
tribunal, officer, or person, In any case in which a law of the United States 
authorizes an oath to be administered, that he will testify, déclare, dépose, 
or certify truly, or that any writteu testiniony, déclaration, déposition, or 
certiflcate by him subscribed is true, willfully aud contrary to such oath 
States or subseribes any materlal matter which he does not believe to be true, 
is guilty of i)er.iury, and shall be pnnlshed by a fine of not more than two 
thousand dollars, and by Imprisonment, at hard labor, not more than flve 
years ; and shall, moreover, thereaf ter be incapable of giving testiniony in any 
court of the United States until such time as the judgment against him ia 
reversed. 

"See. 5393. Every person who procures another to commit any perjury Is 
guilty of subornation of perjury, and punishable as In the preceding section 
prescribed." 

This, of course, excludes a v^^ituess convicted of perjury under the 
laws of the United States from giving évidence in any United States 
court, whatever the law of the state where the trial is had on the sub- 
ject may be. But as to ail witnesses convicted of crime other than 
perjury their competency is determined by the law of the state where 
the trial is had, viz. : 

"The laws of the state in which the court shall be held shall be the rules 
of décision as to the competency of witnesses in the courts of the United 
States in trials at common law, in equity and in admiralty." Act July 6, 
1862, c. 189, 12 Stat. 588. 

In New York, as Green is a compétent witness in any action in the 
courts of this state, he is a compétent witness in any case in the courts 
of the United States tried in such state, and hence a compétent witness 
in this case. Green is a stockholder in and a créditer of the bank. He 
is indirectly interested in the event of the action, but he is not a party 
thereto. Hence he was compétent to give the testimony as to Con- 
versations and transactions with Wise, complainant's intestate. Potter 
V. National Bank, 102 U. S. 163, 164, 26 L. Ed. 111 ; King v. Worth- 
ington, 104 U. S. 44, 50, 26 L. Ed. 652; Bradley v. U. S., 104 U. S. 
442, 443, 26 L. Ed. 824; Monongahela Nat. Bank v. Jacobus, 109 U. 
S. 275, 277, 3 Sup. Ct. 219, 27 L. Ed. 935; Snyder v. Fiedler, 139 
U. S. 478, 480, 11 Sup. Ct. 583, 35 L. Ed. 218. See very last para- 
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graph of the opinion in that case. Section 858, Rev. St. U. S. (U. S. 
Cotîip. St. 1901, p. 659) as amended by Act June 39, 1906, c. 3608, 
34 Stat. 618 (U. S. Comp. St. Supp. 190T, p. 327) now reads: 

"The competency of a witness to testify In aiiy civil action shall be de- 
termin,ed by the laws of the state or territory infwhich the court is held." 

This is a material change. Section 839, Code Civ. Proc. N. Y., ap- 
plicable to such cases as this, expressly provides that: 

"A person shall net be deemed interested for the purposes of this section 
by reason of being a stockholder or offlcer of any banking corporation which 
is a party to the action or proceeding, or Interested in the event thereof." 

It seçms to be true that the receiver has claimed this stock as pledged 
for certain debts, which claim he has in part abandoned. This, how- 
ever, does net militate against the receiver in any way. There is no 
évidence he has resorted to dishonest practices or made claims in bad 
faith. When a receiver takes possession of a bank and finds its afïairs 
in a confused condition, stock in its possession and held by it as col- 
latéral, with no defînite and certain written agreement as to the par- 
ticulars of the pledge, he would not do his duty unless he should ascer- 
tain and assert fully the obligations ând liabilities of the pledgor to the 
bank, the purpose and extent of the pledge, etc. It is not at ail sur- 
prisingthat he has made a broader claim than he can, on a trial or in 
the light of subséquent developments . or information, sustain. It is, 
of course, unfortunate for the receiver, acting in the interest of the 
creditors, etc., of the bank, that he was compelled to rely largely on 
the testimony of perspns mixed up in shady transactions, one of 
whom is serving a sentence for criminal misconduct in the manage- 
ment of the affairs of this bank. Testimony from such persons is to 
be carefully scrutinized and cautiously credited. However, it is not 
to bè disbelieved unless the court is satisfied it is not entitled to any 
crédit. Hère there is corroboration. 

As to two notes purporting to be signed or indorsed by Wise it is 
claimed that his signature is a forgery ; that is, not his genuine signa- 
ture. I think this contention correct, and so find; but I do not see 
how it is material in this case as to the $2,000 note, the original of 
which was protested. The receiver is not suing the estate on the notes. 
The question hère is: Did Wise owe the bank, or was he liable to 
the bank, or were others liable to the bank, and did Wise pledge this 
stock to the bank as security for such indebtedness, and has that in- 
debtedness been discharged and the lien or claim on the collatéral re- 
leased ? The receiver found certain notes, etc., with the bank repre- 
senting this indebtedness. He assumes them to be genuine. He as- 
serts the indebtedness and pledge in this suit, which is brought to hâve 
it declared there was no indebtedness of Wise for which this stock was 
pledged, and says that two notes represent a part of that indebted- 
ness. It is not denied that the indebtedness of Wise existed, that he 
gave notes for the amounts represented thereby, and that thèse pur- 
port to be renewal notes. It is not shown that the original notes hâve 
ijeen paid, or that they were paid by Wise, or some one for him. It 
is shown that when thèse notes came due, or one was coming due and 
the other past due, a certain party representing and acting for the 
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bank went to Wise, who was very sick, suffering from serious injuries 
and a serious surgical opération, from which he soon thereafter died, 
and that business was transacted, and thèse notes, following that in- 
terview, were put in the bank as renewals. Concède that Wise did not 
personally sign thèse notes, the signature of which is disputed; con- 
cède that he did not authorize any one to sign his name thereto or 
thereon — the indebtedness of Wise to the bank remains, and the hen 
remains as to the didy protested $2,000 note. I therefore hold that, 
the indebtedness appearing and it not being shown it was paid, the 
hen remains, and the right of the bank to hold the stock remains, as to 
that note, until it affirmatively appears that the indebtedness of Wise 
to the bank represented by the original note has been paid or the 
pledge of the stock otherwise released. As to the $4,500 note the 
détendant claims that Wise was in fact the maker, that it was an ac- 
commodation note made for his benefit and that he had the proceeds, 
and that protest was immaterial. I do not think the évidence sustains 
the contention. 

Entertaining thèse views on ail the évidence and exhibits, there will 
be a decree stating the différent liabilities for which thèse shares of 
stock are pledged and held, excluding the $4,500 note, Exhibit X the 
amount of principal due and unpaid on each, the amount of interest 
to date of decree due or accrued on each, the total of each, and also of 
ail, and proyiding that, on the payment of sucli sum by the complain- 
ant within 20 days of service of a copy of the decree, the shares pf 
stock be transferred and delivered to her. In default of such payment 
the receiyer, will be at Hberty to dispose of same in accordance with 
law. The decree will also enjoin the receiver from otherwise dis- 
posing of same until the expiration of said 20 days. 



UNITED STATES T. LAMSON. 

(Circuit Court, D. Rhode Island. May 26, 1908.) 

No. 2,623. 

1. Inteenal Revenue — Oleomargabine Law — Violations — Entkies in 

BOOKS. 

The former revised régulations made by the commissioner of intenial 
revenue in Deceraber, 1904, governing the lieeplug of books and the maklng 
of retums by wholesale dealers In oleomargarine, pursuaut to Act May 9. 
1902, c. 784, § 6, 32 Stat. 197 (U. S. Comp. St. Supp. 1907, p. 641), do not 
require the entry on the books of the number of packages and pounds 
of oleomargarine disposed of at any spec-ifled time, and the failure to make 
such entries on the same day or during the same month when the 
goods are disposed of is not a criminal offense under said section 6. 

2. Same— MoNTHLY Retoens. 

The requirement of such régulations that dealers shall "make monthly 
returns on forni 217 * * * siiowing in détail the number of packages 
and the nunfter of pounds of oleomargarine received, * * * also the 
quantity disposed of with the name and address of each person to whoni 
sold or consigned," does not require a statement in détail of the number 
of packages and the number of pounds disposed of to each person, and 
the forms furnished for such returns cannot impose additional require- 
ments to those of the statute or régulations which will hâve the force 
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of law, and a failure to comply wlth whlch wlU constitute a criminal 
offense. 

3. Same— Failtjrb to Make Book Entbies— Indictment. 

TJpon a reàsonaWe construction of such régulations, tlie entries requir- 
ed to be màde in tiie boolis may be niade by an agent of the dealer, and 
an indictment for failure to nialje sucti entries should aver that the dealer 
did not make, and did not cause to be made, sueh entries. 

On Motion to Quash Indictment. 

Charles A. Wilson, U. S. Atty., and George H. Huddy, Jr., Asst. 
U. S. Atty. 

Walter H. Barney, for défendant. 

BROWN, District Judge. This is an indictment in 24 counts, and 
is based upon alleged violations of oleomargarine régulations madé 
by the Commissioner of Internai Revenue, with the approval of the 
Sécretary ôf the Treasury, in compliance with section 6 of the act of 
May 9, 1902. Act May 9, 1902, c. 784, § 6, 32 Stat. 197 (U. S. Comp. 
St. Supp. 1907, p. 641). The matters referred to in the indictment 
occurred before the publication of the régulations as revised July, 
1907. They therefore fall under the Revision of December, 1904. 

There are important différences arising from the omission from the 
earlier régulations of exact provisions concerning the date of entry 
of items concerning oleomargarine disposed of. The first 11 counts 
relate to the omission of entries in a book of the number of packages 
and pounds of oleomargarine disposed of, and the name and place of 
business, or résidence of the person to whom sold or consigned. The 
remaining counts relate to a failure to make monthly retums. 

The provision which relates to the entries in a book, or . on form 
217 properly bound, is as follows: 

"Every wliolesale dealer in oleomargarine is required to enter, on tbe day 
when received, in a booli (form 61) or on form 217, properly bound, tbe number 
lit packages and pounds of oleomargarine received, the number of packages 
aud ixrands of oleomargarine disposed of, and 'the name and place of business 
or résidence of each person to whom sold or consigned. (Model blank form 
furnishetl by CÎominissloner of Internai Revenue.)" 

It is to be observed that, although the régulations specifically re- 
quire an entry of oleomargarine received, on the day when received, 
there is no express provision requiring that the entry of the number 
of packages and pounds of oleomargarine disposed of shall be made 
at any particular time. To apply the words "on the day when re- 
ceived" to the number of packages and pounds of oleomargarine 
disposed of would limit the régulation so that entries of oleomarga- 
rine disposed of would be i-equired only when disposed of on the day 
when received. This is an interprétation so unreasonable that it can- 
not be adopted; and, even if it were adopted, it would not aid the 
first 11 countsrin the indictment. There is a failure to provide a 
spécifie time àt- which thé entry of oleomargarine disposed of shall 
be made. The "following provision is referred to by the United States 
Attorney as fixing, ,a time : 

"AU transactions must be entered In the order of time In whlch they oecur, 
the records as to oue day's business being completed before those of the next 
day are commenced." 
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To require ttiat the transactions must be entered in, the order of 
time in which they occur is neither in terms nor in substance a re- 
quirement that the entry shall be made at the time of the disposai of 
goods. Books made up in the usual course of business at subséquent 
dates usually follow the order of time of the transactions, and entries 
are made in that order, though not on the day of the transaction. 

It may be argued that as the entries of goods received are to be 
made on the day when received, and as the records of one day's busi- 
ness are to be complète before those of the next day are commenced, 
the records of sales made on that day must be entered on that day ; 
but this does not aid the indictment. Doubtless, in the course of busi- 
ness, there are many days when a wholesale dealer in oleomargarine 
does ndt receive goods, but does dispose of goods. Records of sales 
might be entered at any time during the interval between the différ- 
ent receipts of oleomargarine, without violating the régulations. 

Compàring the régulations concerning the entries in books and 
those concerning monthly retums, I find no ' requirement f rom whicb 
it follows that entries- concerning goods dîsposed of shall be made 
upon the books at any particular time. As the returns need not ,be 
made until 10 days after the expiration of the month, it would fol- 
low that even if the returns were required to be made from the books> 
as distinguished from other memoranda, they might be made long 
after the expiration of the month. This defect in the régulation was 
remedied in the revised régulations of July, 1907, by the insertion 
after the words, "the number of packages and pounds of oleomai-ga- 
rine disposed of," of the words, "on days sold or removed." 

The question before us, therefore, could not arise under the présent 
régulations. 

If a régulation is- to hâve the force of law, and to subject the per- 
son who violâtes it to fine and imprisQîiment, it is very essential that 
it shall be drawn clearly enough to inform the dealer what he is_ re- 
quired to do. Hère, however, the question is not of some uncertainty 
in the choice of langu?.ge, but of an absolute omission to require the 
entries of goods dispQsed of to be made at the time disposed of, or 
at anyiother spécifie time. Assuming that we could, by a most libéral 
construction, say that the books must be made up before the time çf 
the returns, this would not save the firstll counts of the indictment, 
since the indictment is predicated upon a duty to make entries during 
the month in which the goods are disposed of. In my opinion the 
first 11 counts of the indictment are erroneously predicated upon a 
requijrement which is not made by the language of the regulationsy 

The remaining counts, from 12 to 24, inclusive, relate to the month- 
ly returns. The provision is as follows: 

"Wholesale dealers In oleomargarine wlll make monthly returns on form 21T 
(wlth Inside sheets when needed to complète the detalled statements), showîng 
in détail the number of packages and number of pounds of oleomargarine re- 
ceived direct from manufacturers and other wholesale dealers, also the quantlty 
disposed of, wlth the name and address of each person to whom sold or con- 
signed. Thèse returns wlll be rendered on the first day of the month succeed- 
ing that for which the return is made, or wlthln ten days thereafter, in dup- 
licate, to the collector, who wlll forward one copy to the Gpmmlssioner of In- 
ternai Revenue." 
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FuII compliance wîth this régulation is made if the wholesale dealer, 
in addition to the required returns"of goods received, shall rètufn thè 
quantity disjjosed of with the name and address of each person to 
whom sold or consigned. 

The indictment in the twelfth count charges that the défendant "did 
dispose of a certain nuniber of packages and pounds pf oleomarga- 
rine, but neglected to make monthly return showing in détail the num- 
ber of packages âiid nùmber of pounds disposéd of as aforesaid, with 
the name and address of each persbn to whom the same was sold 
or consigned, as required by law." f his charge may be true, and yet 
the défendant not guilty, since the régulation does not require him to 
return in détail the nuniber of packages and pounds disposéd of. 

The remaining counts are each and ail subject to the objection that 
they charge a failûre to return the number of packages and pounds 
of oleomargariné disposéd of , wheréàs the requirement is only "the 
qti'ântity disposéd of , with the ii^rne' and address of çach person to 
whô'rii sold or consigned." Uniéss form 317 in somç way supplé- 
ments the reqtiirement of the régulation, ail pf thèse courits are bad. 
Form 317, inside page, revised Pebruâry 12, 1898, çontains the follow- 

"Statement in détail of thç quantity of oleomargariné disposéd of by , 

Wholesale dealer, taxed at %^ per pounfl, doing business at — '- street," 

etc. 

On this form appear the following headings for entries: 

"Date Wtien Sent. By What Manufacturer Produced. Number of Pack- 
ages.. Number of Pounds. To Whom Sent Désignation. Place of Business 
or Résidence. Post Office. County. State." 

Upon the back of form 317 is a recapitulation showing among other 
things the quantity disposéd of. 

It seems impossible, however, that we should add to the require- 
ments of the régulation, as formulated, matters contained in form 317 
which are not specifically set forth in the régulation. If so, it is a 
criminal offense to fail to state by what manufacturer the oleomarga- 
riné disposéd of waS produced. To make criminal liability dépend, 
not upOn the terms of an act of Congress, nor upon the terms of the 
régulation adopted by the Commissioner of Internai Revenue with the 
approval of the Secretary of the Treasury, but upon the terms of a 
form referred to in this régulation, would go far beyond any décision 
which has been brought to my attention. The légal requirements upon 
the wholesale dealer must be found in the statu te and in the régula- 
tions. So far as the forms go beyond, or differ from the statute or 
régulation, their provisions must be regarded as directory only. While 
a régulation may hâve the force of law, printéd headings on a form, 
additional to the expressed terms of the régulation, do not, in my 
opinion, hâve the force of law. 

I cannot agrée with counsel for the .défendant that the returns which 
are to be made are simply in relation to the books. In the expression, 
"shàll keep such books and render such returns in relation thereto," 
the term "thereto" does not apply to books, but to the oleomagarine, 
or to the business of the dealer. Upon a reasonable construction of 
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the régulations, the entries required can be made by an agent of the 
dealer, and it seems to me that good criminal pleading would rèquire 
the allégation that the dealer did not make, and did not cause to be 
made, the required entries. 

As the foregoing objections are in my opinion fatal to the indict- 
ment, other objections need not be considered. 

Motion to quash granted. 



In re X FKANK STANÏON CO. 

(District Court, D. Connecticut. June 19, 1908.) 

No. 1,579. 

BANKEUPTCY— rvIABII,ITY OF TRUSTEE FOR RENT— .ASSUMPTION OF I/EASE. 

Where a bankrvipt at the time of hls bankruptoy was lessee of a large 
storfcroom, lialf of which he had partitioned olï itiid sublet, and the trus- 
tée took possession only of the i)art occupied b.y hiui, which he used while 
closing ont the business, refusing to pay rent for the other half he cannot 
be held to bave assumed the lense, and Is liable ouly for the fair rental 
value of the part which he occupied. 

In Bankruptcy. 

Beers & Poster, for petitioning créditer. 
Robert H. Gould, for trustée. 

X PLATT, District Judge. When the trustée came in, he found that 
the bankrupt had originally leased a large store on Broad street, 
Bridgeport, for $120 per month, with the privilège of subletting. He 
had then divided the large store by a partition into two stores, each 
with entrances and exits upon the street, and had retained one for his 
own business and found a tenant for the other. The trustée did not 
need and did not take possession of the subtenant's store. He used 
the other one for a short time, while closing out the bankrupt stock. 

The référée finds as facts that the landlord made no demand for 
either store, that the trustée has occupied the south store alone, and 
that he has not assumed the lease. The action of the trustée, in taking 
possession of the south store alone and refusing to pay rent for both 
stores, put the landlord where it was his duty to collect the rent for 
the north store from the party in possession. He could not force the 
trustée into the bankrupt's shoes against the trustee's will. The réf- 
érée decided that the trustée should pay as a part of the expense of 
administration what would be a fair return for the use of the store 
which he occupied. 

This was right, and his décision is affirmed. 
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METROPOLITAN TRUST CO. OF CITY OF NEW YORK v. NORTH 
OAROLINA LUMBER CO. et al. 

AMERICAN BOX CO. et al. v. SAMB. 

(Circuit Court, B. D. North Carolina. April 13, 1908.) 

1. Receivers— Dûmes and Poweks. . , 

Recelvers are Instrumentalitles of the court, and are required to be 
impartial as between the parties lltigatit, and should hâve authority from 
the court, either express or Implied, for ail of their acts. 

2. CORPOBATIONS— MOETGAGES — FOKECLOStTBE — ReCEIVEKS — RiGHT TO ÏAKE 

Paet in Litigation— Exceptions to Mastbr's Report. , 

Receivers appointed foi- the property of a corporation in a suit to fore- 
close a mortgage thereon hâve no standing to file exceptions to the re- 
port of the master determiuing the respective rights of the mortgagees 
and other creditors, nor wiil such exceptions be entertalned when filed in 
the uame of the receivers "and creditors," no creditors being named. 

In Equity. On exceptions to report of master. 

Day, Bell & Dunn, Jno. W. Hinsdale and Murray Allen, for re- 
ceivers and creditors. 

Womack, Hayes & Pace, for North Carolina Lumber Co. 

F. H. Busbee, Jno. Larkin, and T. Mcllvaine, for Metropolitan 
Trtist Co. 

PURNELL, District Judge. The master after setting forth the 
diflferent hearings in New York, etc., ; reports the follovi'ing findings 
of fact: : 

I. Thnt, the plaintiffi, Metropolitan Trust Company, was at tiie time of 
the fiiing of the bills herein, and now is, a corporation orgauized under tho 
laws of the State of New York, and has its principal office in said state, and 
is a citizen thereof, under the laws fixing the jurlïdiction of this court. 

II. That the défendant the North Carolina Lumber Company is a corpora- 
tion organized under the ]avrs of the state of North Carolina, having its prin- 
cipal office at Tillery, N. C, in Halifax county, and is a citizen and résident 
of North Carolina and the Easteni district thereof, under the laws deflning 
the jurisdiction of this court. 

IIL That the défendants Burgwyn, Leary, and Travis are ail résidents and 
cltizens bf the state of North Carolina, under the laws deflning the jurisdictlon 
of this court, the said Burgwyn living In Weldon, N. .0., the said Travis in 
Halifax, N. C, and' the said Leary, at the time of the original and amended 
bills were flled heréin, reslded at Tillery, Halifax county, in the state of 
North Carolina, but Is now a résident of the state of New York, and that the 
amount in controversy in this suit largely exceeds $2,000, exclusive of interest 
and costs. , . ; 

IV. That the North Carolina Lumber Company on or about the Ist of 
•Tune, 1893, execvited a deed of trust to the Atlantic Trust Company of New 
York City, in which was cônveyed itsentire property, real and persoual, wher- 
ever situate, then owned by it or to be after acquired by It, and its franchise 
(said deed of trust having been duly registered in said couuty of Halifax), and 
securing an issue of 75 bonds of the said company, payable to the bearer or 
the registered holder thereof, each In the sum of $1,000, payable in gold, on 
tlie Ist of June, 1903, with interest at 6 per cent., payable semiannually, in 
gold. coupons attached. and that CO of said bonds were sold and delivered to 
the pui'chasers thereof, at par, in nioney, and 15 thereof were hypothecated 
with creditors for loans of money, and the proceeds of the sales and of the loans 
iised in the purchase of timber land and tiuiber rights and lu tlie opération 
of the plant, and that II. H. Fries, A. J. McDonald, and A. De Bary, pur- 
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chasers o( 5 bonds each, were both stockholders aud directors of the sakl 
lumber conipauy. 

V. That on or about the 2&th of January, 1895, the North Carolina Lum- 
ber Company executed a deed of trust or mortgage to the sald Atlantic Trust 
Company, coverlng its entlre property, wherever sltuate, and such other prop- 
erty as it might thereafter purehase and its franchise (said deed of trust 
being duly registered In said Halifax county), purporting to secure an issue 
of 100 bonds of the said Company, payable to the bearer, or, if registered, to 
the registered owner thereof, each in the sum of $1,000, payable in gold, on 
the 29th of January, 1905, with interost at 6 per cent, payable semiannually 
in gold, coupons attached, and the said deed of trust contaiuing similar pro- 
visions as to right of possession of the property by the lumber company until 
default, the accumulation of a siulîing fund, rights of receivership and fore- 
closure, and the right of sale of lumber and personal property and unlm- 
proved lands as are set forth in a certain deed of trust executed by the said 
lumber company to the said Atlantic Trust Company in January, 1897, and 
registered In the register's office of Halifax county, N. G. 

VI. That the said bonds and deed of trust described in paragraph V were 
executed iinder the foUowing authorlty, to wit: 

(1) A resolution of the stockholders of the company held on November 30, 
1894, as foUows: 

"Resolved, that this company request the holders of its first mortgage bonds 
to surrender the same to the Atlantic Trust Company of New York, aud re- 
eelve in lieu, thereof an equal number of first mortgage coupon bonds for a 
like amount and payable at the same tlme, with interest at the rate of 6 per 
cent, per annum, payable semiannually, to be issued inider a like new flrst 
mortgage made to secure the payment of 100 first coupon bonds for $1,0(X) 
each, and in case ail the holders of the présent first mortgage bonds so cou- 
sent and as in fact surrender to the said trustée the said bonds, with ail the 
coupons thereon not yet due, so that the first mortgage now existing can be 
canceled and satisfled of record. 

"Resolved. that the company exécute and deliyer to the Atlantic Trust 
Company of New York a new first mortgage on ail the property, real and 
Personal, in the same gênerai form as the présent mortgage, but with such 
(changes therein in relation to the sale by the company from the time of said 
mortgage of its unimproved real property within the limits of the town of 
Tillery as the counsel of the company may advise to secure the payment of 
lOO first mortgage bonds for $1,000 each, payable at the same time as the 
présent bonds, with interest thereon at the rate of 6 per cent, per annum, 
payable semiannually, such bonds to be in ail respects like the présent bonds, 
save in date of exécution and other formai changes conséquent on account of 
the increase in the number of the bonds from 75 to 100, and that thls company 
make and exécute such 100 bonds, for $1,000 each, and that the said trust 
compauy be requested to certify and deliver to the company the whole of thé 
said new 100 bonds." 

(2) A resolution of the board of directors of the lumber company, of date 
February 25, 1895, as follows; "Resolved, that the Atlantic Trust ComiMiny 
be, and it is hereby, requested to deliver to each of the persons, including this 
company, who hâve deposited with It any of the former flrst mortgage bonds 
of this company, au equal amount of the new flrst mortgage bonds of this 
comjtany, issued under the mortgage dated January 29, 1895." 

VII. That under the powers and authority reclted in the next above two 
paragraphs the company executed the bonds and deed of trust of date .Janu- 
ary, 1895, and delivered 75 of the same to each of the persons who held the 
75 bonds of the company under the issue and deed ôf trust of 1893, who in 
exchange for the 75 bonds of 1895 surrendered the bonds of 1893, and that the 
75 bonds of the Issue of 1893 were destroyed and the deed of trust securing the 
same was canceled and marked "Satisfled" on the registry of sald Halifax 
county, and that 15 of the bonds of the issue of 1895 were sold and delivered 
to the purchasers thereof, at par, for money. 

VIII. That the money derived from the sale of the bonds in part and the 
hypothecatlon of others of the issue of 1895 was necessary for the compauy 
to improve its property and to operate its plant, and that It was so used. 
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IX. Tliat on or about the Ist clay of January, 1907, Harold H. Fries, prési- 
dent of the North Carolina Lumber Company, with the seal of the cottipaHy 
attached, àïiâ/FMibs Von Bernuth, Jr., secretary of said, Company, signed and 
cxecuted ISO' .-bonds, Itnown as the flrSt mortgage bonds pf.the North Carolina 
lAimber Company, numbered consecutlveiy 1 to 150, bolh' nvTmbers inclusive, 
in whlch the'coinpany promised to pay to the holder of ëach bond, or, in case 
the bonds should be registered, then to the reglâtered owner, ou the Ist of 
•Tànuary, 1907,, tà'è'sum of $1,000' United States gold coin of or equal to the 
theu présent standard of welght and flneness of thé gold coin of the United 
States, at the office 6r agency of the' sa'td lumber company In the city of New 
York, and also Intèrest on the said boiids at the rate of 6 per cent, per annum, 
payable in gold Cohi at the samè place semlannually on the Ist days of July 
îind January in each year. ' 

X. That at thé tline of the executioi of the bonds pf 1897, mentloned in the 
ùext precéding ' pàragraph, a deed of trust or raortgage tb the said Atlantic 
Trust Compa'nyi known a? the firSt'idortgage of the. North Carolina Lumber 
Company, was signed. and executed lu the name of the sàld compaiiy, with the 
corporation seal àfBied, and by the président and secretary of the said Com- 
pany, in the manner and form follo#ing, viz.: "The North Carolina I/umber 
Company [Seal], "Sarold H: Fries, Président, Fritz Von Bernuth Jr., Secretary. 
Atlantic Trust Company, D. V. F. Randolph, Président, J. S. Suydam, Secre- 
tary" — the purposè' being to secure thé payment of the Sàid 150 bonds and the 
iriterest; that in the said mortgage or deed of trustais embraced ail of the 
property of the said North OaroÙna Lumber Company, both real and per- 
sohai, Includlng its franchise, whererér' situated, then ôwned by it, or which 
might thereafter be acquired by it, ail of which property then owned by the 
company being particùlarly deseribed in said deed of trust ; that said deed of 
trust was duly registered in Halifax county, N. C, a true and correct copy of 
which is annexed to the amended blll marked "Exhlblt A," and is made a 
part of this report, the property being f ully deseribed therein, which is hereby 
referred to. 

XI. That thé said d,eed 6t trust on its face provides for the equal and pro 
rata bénèflt and security of each and ail of the said several persons, parther- 
ships, aha corporations who should at any time be and become the lawful 
owners or holders of the several bonds and intèrest coupons sécured without 
any préférence by reason of priority in the time of the issue or negotiation 
thereof; àiid thereupon the Atlantic Trust Company, for itself and its suc- 
eessors, accepted the trusts lu said deed of trust provided for by signing, 
sealing, ànd acknowledging' the samo hir its président and secretary thereunto 
duly authorized, as appears by said Exhibit A and the évidence in the case. 

Xir. Thàt the authoTiti^ and powers under which the said bonds and deed 
of trust of January, 1897, wete exècuted by the président ajid secretary of the 
North Carolina Lurhber Compslny as set ont In paragraphs IX and X ôf this 
i-eport weré as fôUows: A résolution by" the board of dii'eçtors, at a meeting 
held on the 24th of Septeml^er, 1896,. after a discussion of the flnancial Coh- 
dltiou éf ffiée(:)ïiii)atiy,.in thefoljowiiig words: . "It.wâs also, d'éclded, if pos- 
sible, that thé bonds ■ of indjebfcdliess ' of thé compàtiy siiouid be i'aiséd from': 
$100,000 to $150,000 and ■àia.'t the' coy eut of thevarious bqndholdery should' 
be obfained àgreéing to saitié"beihg'','effected." (2) A 'subséc(uenf àgrêeinént 
(December 24, Î896.) by each aisA ,aU 'çf' thë 'stockholders|'iu \'\^ritirig;,(jï.,:H.' 
Fries, A. De Bary, ànd.A, j, AîcDoïïaid, 'dlréctors as well .as stockholderà,;éoh'- 
eurring) to the making of th'é ëaid'déed of trust and thé éxecution, of the said 
bonds; thé said' agreement being in the folloWing'\Vords: ."Know ail men by 
thèse présent^,, that we, stocKholders of 'the Noi-th ÇàrplinàLumbè'r Company,. 
holding t^é amount oi stock sèt opjposité our, nanieS 'héréuhder, dp, here- 
by waiye any notice whatévè'r'of a ïneetiiilg of stockholders' oï this cOmpiyiy. 
for the pu^rfibsé oi' passing Upon'the qùifey'tion.of issuing thé iiew flrst jiportgàgé , 
upou lire Çrop^Vty of tIùs;"Compau.vV;and do hereby Côpseiit to the rùakliig 
and delivery by'thi's éompàny ôf ISOf ûiat niort.gage bonds, to be numbered. 
frqm^l to 1.50, consecutlveiy, for $1,000, 'payable in gold coin on Januîj.ry 1, 
1907, with intèrest at 6 pér cent'.' péï ahiium, payable semlannually in' gold, 
aUd.to the exécution and delivery of a fl'i'st morfgàge or deed' of trust securin^ 
isaid bonds substanfialïy In thé foVm of the nioi-tgiige màde by this conipany 
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to the Atlantic Trust Company, dated Jannary 29, 1895, vvitli slnking fond 
under said mortgage to begin in tlie year beginning the Ist day of July, 1897. 
(Ttie said stockholders' agreement above set ont was signed and exeeuted, not 
in a regular or spécial meeting of the stockholders, but singly and separately.) 
l3) An entry mado on the regular secretary's book at a meeting of the directors 
held on the 4th of January, 1897, in the following words: "Proof of new 
bond of Company was submitted, aiid same was retumed to the counsel for 
further action." 

XIII. And thereafter and In pursuance of said action of the directors and 
consent of stockholders, the bonds and mortgage were prepared by the coun- 
sel of the Company, to be exeeuted to the Atlantic Trust Company, as trustée, 
and were, on the Ist day bf Jamiary, 1897, signed and exeeuted by the prési- 
dent and secretary of the said North Caroliha Lumber Company under the 
seal ôf the company, aild by thé duly authorlzed officiais of the said trust 
Company on behalf of said trust company, as is hereinbefore set out In the 
ninth and tenth flndings bf faet. That the bonds were only certifled in ac- 
cordance with the terms of said mortgage, and were dellvered by the said 
trust company to the Nprth Carollna Lumber Company in pursuance of a 
resolution of the board of directors passed on the 28th of January, 1897, which 
is In the following language: 

"New York, Jan. 29th, 1897. 
"Mr. J. S. Suydam, Atlantic Trust Company, New York — Dear Sir: Please 
deliver to bearer ail the first mortgage bonds Of this company, seeured by 
mortgage dated the Ist day of January, 1897, to the Atlajitlc Trust Company, 
and oblige, 

"Yours truly, The North Carollna Lumber Company, 

"'[Signed] Harold H. Fries, Pt. 
"I, Fritz Von Bernuth, ,Tr., Secretary of the North Caroïina Lumber Com- 
pany, do her«by certify that the following is a copy of a resolution of the said 
the North Carollna Lumber Company, duly passed by its board of directors 
on January 28, 1897: 'Kesolved, that the Atlantic Trust Company be, and. it 
is hereby, requested to deliver to the company ail of the fivst mortgage bonds 
of this company, seeured by mortgage dated January 1, 1897, to wit, 150 bonds, 
each for the sum of $1,000.', 

"[Seal.] [Signed] Fritz Von Bernuth, Jr., Sec. 

"Reçeived January 30, 1897, from the Atlantic Trust Company, the bonds 
Nos. 1-150, inclusive, which the said company is requested by the foregoing 
resolution to deliver to the North Carollna Lumber Company, and which the 
North Carollna Lumber Company, by a letter dated January 29, 1897, re- 
quested the said trust compauy to deliver to bearer. 

"[SignedJ Phillip S. Dean." 

XIV. That bf the said 150 bonds of the issue of 1897, 70 numbered 1 to 55, 
and those numbered 71, 72, 73, 74, 75, 81, 82, 83, 84, 85, 86, 87, 88, 89, and 90, 
were exchanged with the purchasers of the like numbered bonds of 1895, and 
20 bonds, numbered 56 to 70, inclusive, and 76 to 80, inclusive, were exchanged 
with those oreditors who held a like amount and of similar numbers of 'the 
bonds of 1-895 as collatéral' security for monei' lent to the company (the said 
last-mentioned 20 bonds having béen afterwards withdrawn from collatéral 
deposit and sold and delivered to purchasers, at par. In money), and 23 were 
sold and delivered to purchasers, at par, in money, and the remainder, 37 ii 
nUmber, were hypotheeated with creditors for loans of money made to the 
company, 'and that the bonds of the issue of 1895 were bunit and destroyed, 
and the deêd of trust securing them canceled and satisiied on the reglstry of 
said Halifax county, and that the said 150 bonds of the issue of 1897 are 
now outstanding,! and were owned, at the time of the fillng of the blll In the 
case of the Metropolitan Trust Company agalnst the North Carollna Lumhèr 
Company, Match 22, 1906, by the following nanled persous, as follows: TWeri- 
ty-flve, numbered 1 to 25, inclusive, to Elizabeth Garnett, Lohdon, Englând; 
13, numbered' 26, 27, 28, 29, 30, 69, 70, 76, 89, 90, 117, 118, and 119, to A. De 
Bary, of New Y"ork City; 11, numbered 31, 32, 33, 34, 35, 75, 82, 88, 56, 68, ahd 
91, to A. J. McDonald, of New York City; 7, numbered 36, 37, 38, 39, 40, 92, 
and 93, to J. Calvet & Co., Bordeaux, France; 5, numbered 41, 42, 43, 44, aM 
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45 to AJbert Pries, New York City; 6, numbered 46, 123, 124, 123, 126, and 
133, to Fritz Von, Bernuth, New York City ; 2, numbered 72 and 73, to Daniel 
Schuackenburg, ot New York City ; 7, numbered 51, 52. 53, 54, 55, 79, and &4, 
to H. H. Frles, of New York; 20, numbered 47, 48, 49, 50, 51, 71, 101, 102, 
103, 104, 105, 57, 58, 59, 60, 61, 62, 63, 64, 65, and 66, to Frederick Pennington, 
London, Bngland; 1, numbered 07, to U C. Blerwith, Dover, N. J. ; C, num- 
bered 74, .77,. 78, 86, 87, and 100, to Emlly Frles, of New York; 5, numbered 
80, 81, 95, 96, and 97, to Alice Frles, of New York; 3, numbered 83, 84, and 
85, to Fanny PRies, of New York ; and 2, 98 and 99, to A. Linden, of New 
York — and the remainder of the 150 bonds were deposlted wlth the persons 
hereln belo\y named as collatéral securlty for loans made to the company lu 
numbersand amounts as foUows: 106, 107, 108, 100, 110, 111, 112, 113, 120, 
121, 122, 137, 138, 139, 140, 141, 142, 143, and 144, to A. De Bary, for the 
loa^ of $25,600; 114 and 115, to Cbarleg Frles, for a Ipan of $1,300; 127, 
128, and 129, to the New York Nation^ Exchange Bank, for a loau of. $3,r 
500; 130, 131, and 132, to F. Von Bernuth, for a loan of $3,000 ; 134, 135, 136, 
145, 146, 147, 148, 149, and, 150, to Anna M. Gebhardt, for the loan of $9,500; 
116, to Albert Fries, for a loan of $2,000. 

XV. Thftt the proceeds derlved.from the proceeds of the sale of the 113 
bonds and the money obtàined from the loans wlth the 37 bonds as collatéral 
were received by the company and used for the improvement of Its property 
and the opération of Its plant, and were necessary expenditures, 

XVI. That no certiflcatç and schedule of preferred debts of.the compariy was 
flled with the deeds of trust Of 1893, 1895, or 1897 at the time of the regls- 
tratioh of those deeds of trust In Halifax county, N. C. 

XVII. That some of t'ie bonds ufsed by the company as collatéral securlty 
woijld sometimes bè wlthdrawn upon the payment of the debts for which 
they were piedged, and then used again by the company as collatéral securlty 
on new loans. 

XVIII..,That In the yéar 1903 (January) the Atlantic Trust Company and 
the Metropolitan Trust Company executed an agreemeiit by and through their 
présidents and trustées, provldlng for the merger of the Atlantic Trust Com- 
pany Into the Metropolitan Trust Company, that the sald agreement was ap- 
proved by thé sûperlntendent of banks of the state of New York, that the sald 
agreement of merger was ratifled and approved by the stockholders in regular 
meeting, and that the âgreenient and certiflcates were registered In the office 
of the Glerk of New York county, in New York staté, and elerk of Suprême 
Court of the sald state for sald county, and were afterwards registered in 
Halifax county, N. C, a copy of whIch wlU be flled wlth the évidence in this 
case, màrked "Volume 13." • 

XIX. That at the time of the âuthorizatlon of said deed of trust of 1897 'by 
the directors of the lumber company. In the manner herelnbefore set out lu 
thèse flndlngs of fact, a majorlty of the directors, four out of flve, were in- 
dividually and personally interested therein. In that the same was made to 
secure bonds held by them, and to be acquired by them. 

XX. That Harold H. Fries, A. J. McDonald, E'ritz Von Beniuth, Jr., and 
A. De Bary were stockholders and directors of the sald lumber company at the 
time of the issue of the said 150 bonds, and that Treadwell Cleveland; the 
only other director of the conjpany at that time, was the attorney in fact of F. 
Pennlngton, whp was a stpckholder ; the said Fries, McDonald, Von Bernuth, 
De Bary, and Pennlngton owning nearly ail the stock. 

XXI. That the by-laws of the North Carollna Lumber Company require the 
seal of the company to ail Instruments requlring a seal by the treasurer (ar- 
ticle 23). In the case of. hls absence* inablUty, or refusai to act, the directors 
cpuld authorize some other oflScer to aflix the seal ; and it does ndt appear 
from tiie évidence that the seal was affixed by the treasurer to the deed of 
trust in çontroversy, or that it was not so affixed, nor that he was absent, 
unable, op refused to act, so as to empower the directors to désigna te some 
other pfflcer, ^or that they authorized any one else to do so. 

XXII. That article 18 of the by-laws of the said lumber company, in force 
at the time of the exécution of the said deed of trust as herelnbefore set 
out, provides as: follows: "AH bills, notes, checks, or other negotlable in- 
struments of the company shall be mado in the uame of the company, and 
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shall be slgned by the treasurer and countersigned by the président, or in his 
absence or inability to act by the vice président. No promissory note, mortgage. 
blll of sale, or deed shall be given by the company unless the niaking thereof 
1)6 duly and specially authorized by the vote of the directors of the company, 
duly had at a regular or spécial meeting of the board of directors, and entered 
on the minutes of the board. No offlcers or agents of the company, either 
singly or together, shall hâve the poveer to make any bill, note, or cheek, or 
other negotiable instrument, in the name of the conjpany or to blnd the com- 
pany thereby, except as in thls article prescribed and provided." 

XXIII. That at the time of the exécution of the said deed of trust of 1897 
the sald lumber Company was Indebted to divers persons other than creditors 
who held collatéral bonds of the company as security for their debts, whlch 
indebtedness was unsecured, both by bills payable and in the nature of 
generallndebtedness — gênerai running accounts — and lias been contlnuously in 
debt, for money borrowed, since that time, independent of the amount rep- 
resented by the bonds deposited as collatéral security, in an inereasing yearly 
amount, although there were times, between 1897 and the time when receivers 
vpere appointed for the said company in June, 1905, wrhen the company was 
free 'from debt for gênerai merehandise, but at such times would owe for 
borrowed money, outslde of the amounts represented by the bonds on deposit, 
unsecured, and that said lumber company was embarrassed flnancially at the 
time of the exécution of the said deed of trust of 1897, and continued to be so 
embarrassed up to the time of the appointment of receivers in June, 1905, 
when It was totally Insolvent ; that no dividends were ever declared or pald on 
its stock; that it lost money from the beginnlng of its opérations, and its 
entlre property is insufflcient and inadéquate security for the payment of the 
outstanding bonds secured by sald deed of trust, 

XXIV. That the current indebtedness of the lumber company at the time 
of the exécution and delivery of the said bonds, and the mortgage of 1897 
securing the same, has long since been paid off, and that ail of the présent 
liabilities of the company, outside of the bonds and loans, for which the 
bonds are collatéral, are of récent origin. 

XXV. That the said lumber company, under its charter, had and has the 
power to hold, lease, sell, and mortgage real property to any amount necessary 
for its purposes. 

XXVI. That in the said mortgage of 18.97 there was a provision in thèse 
-words: "Untll default shall be made by the company in the payment of the 

principal or Interest of the bonds secured liereby, or any of them, or in re- 
spect to any act or covenant herein required by it to be kept or performed, the 
company shall be suffered and permltted to possess, manage, operate, and en- 
joy the said property, and each and every part thereof, and shall likewise be 
suffered and permitted; at ail times and from time to time, as the proper 
management of the business of the company requires, to eut and sell its tim- 
ber and lumber, aiid to sell, alter, exchange, add to, remove, and replace any 
apd ail materials, supplies, and stores, machlnery, tools, implements, flxtures, 
and ail other Personal property or chattels, now or hereafter owned by the 
company and mortgaged hereby, or intended so to be ; provided, always, tliat 
the security of sald bonds shall not be in any wise reduced or impaired. The 
company shall hâve the further right, at ail times, to grant and convey, whoUy 
freed and discharged from the lien hereof, the whole or any part of its un- 
Improved real estate, embraced within the limita of the town of Tillery, which 
shall be sold by the said company to any person who may satisfactorily agrée 
with the said company to improve the said real estate by ereetiug a building 
or buildings thereon, and shall also hâve the right, at ail times, to grant and 
convey, whoUy freed and discharged from the lien hereof, the whole or any 
part of its real estate, wherever situated, which shall no longer be useful or 
necessary in the proper and judlclous management of the business and Inter- 
ests of the company for such considération as it Inay think best ; provided, 
however, that no such considération as it may think which shall no long-er 
be useful or necessary in the proper and judicious management of the busi- 
ness and iBterests of the company, shall be made without the express assent 
in writing of the trustée, which assent may be given by the trustée upon its 
reeeiving a certifled copy, ;0f a resolution of the board of directors of the com^ 
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pany,' advising such oonveyànce by the company for the reason that snch real 
estate is no longer useful or neeessary In the proper and judielous manage- 
ment of the business aàd Interests of the company, and; the company is hereby 
exprèssly authorized, under Its seal, to release from the opération and efl'ect 
of this mortgage any uniniproved real estate embraced withln the limits of the 
tovm of Tillery, whlch shail be sold as aforesald, and also any real estate sold 
because no longer useful or neeessary In the proper and judicious management 
of thfe business and Interests o£ the corapans'i or exchanged for other property 
in good faith ; and provided, f urther, that ail property taken in exchange for 
or purchased with the proceeds of any real estate conveyed as abové expressed 
shall fortàwith: become and be within the opération of this indenture, and 
remain so hereafter in the same manner and to the same estent as if the 
same had been orlglnally conveyed In trust and mortgaged hereby and here- 
under, and, f urther, that the net cash proceeds of such conveyance shall be 
Immediately applied by the company In good faIth to the acquisition of addi- 
tional real estate of not inferior value, or to the érection or enlargment of 
buildings f orming part of the plant of the company, or to the purchase of other 
material or property neeessary for the business of the company." 
: XXVII. That since the year 1893, and down to the time' the said lumber 
company went Into the hands of the receivers, no dividend or dividends were 
ever: deçlared or paid to the stockholders, and the company continually lost 
money. by its opérations. 

XXVIII. That after the said mortgage o( 18&7 was executed as aforesaid 
the said lumber company acqulred certain tracts of land and timber rights and 
certain real and Personal property, and the same became and are subject to the 
lifen of the said mortgage, under the terms thereof. A schedule of the said aft- 
er-acqulred property, together with a description thereof, is annexed to thè 
bill, marked "Exhibit B," and may be takèn as hereby repeated. 

XXIXv That by the terms and conditions of the said deed of trust of 
1897 (as iwill appear by référence to^ It) it was provided, covenanted, and 
agreed' that the said ïuniber compaily would pay to the several holdersof 
the said bonds and coupons, or, in case the said bonds shoiild be registered, 
then to the registered ownler thereof, the principal and interest mentioned 
In, and secured by said bonds and coupons respectively as and when 
the same should respectively become due and become payable according 
to their ténor ; that it would approprlate and set apart, during the year 1897 
and each successive year thereafter, until ail the bonds secured by said deed 
of trust should be paid and satisfled, a sum annually equal to 5 per cent, of 
the par value of ail of said bonds which might be outstanding at the time 
such sums of money were so appropriated and set apart, said sums, together 
with any ilncrease of the same arising from interest of Income, to constitute 
a slnking f und for the payment of the bonds secured by said mortgage. That 
by the terms and conditions of said mortgage or deed of trust it was further 
provided, covenanted, and agreed that If the said lumber company, its suc- 
cessors and assigns, should at any time make def ault, or refuse, neglect, or 
omit, for six months after the same shall fall due and be demanded, to pay 
any semiannual installment of interest, payable upon the bonds or any of 
them, or should make def ault, or refuse, neglect, or omit, when the same 
shall fall due and be demanded, to pay the trustée, personally or by its at- 
torneys or agents, might forthwith enter Into and upon, and take possession 
and control of, ail and singular the property and premises, real and Personal, 
thereby mortgaged, ineluding the earnings, Income, issues, and profits thereof. 

XXX, That by the terms and conditions of ssald deed of trust of 1807 it 
was further covenanted and agreed that, In case default should bè made by 
the said lumber company In the performaûce of the provisions of the said 
deed of trust, then and In any such case. If the holders of a majority in 
value of the then outstanding bonds thereby secured should so elect and 
notlfy the trustée in writlng of such élection, the whole 'principal of ail 
of the boilds secured by said deed of trust and outstanding should forth- 
with be deçlared by the trustée to be, and should become, Immediately due 
and payable, although the perlod limited in said bonds for the payment thereof 
should not hâve expired ; and thereupon, in any such caSe, It should be law- 
ful for the trustée, after entry as aforesaid, or wlthout eutry upon request 
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made by the holders of a majority In value of the sait! bouds outstanding, 
to proceed to sell at public auctlon to the hlshest bidder ail aud slngular 
the premises and property, real and Personal, iucludlng the franchises, thereby 
mortgaged, or expressed or intended so to be, which should be subject to the 
lien, opération, and effect of said Indenture, with the appurtenances, and ail 
beneflt and equity of rédemption 6f the said lumber Company ; and that the 
trustée, on being requestëd so to do by the holderor holders of a majority 
lu value of the said bonds outstanding, should take ail sueh lawf ul steps 
as might be requisite to proteet the rights of the holders of ail of the bonds 
secured by said mortgage. That by the terms and conditions of said mort- 
gage of 18&7 it was further covenanted and agreed that, upon the filing of a 
blll In equity or other commencement of judicial proceedings to enforce the 
rights of the trustée and of the bondholders under the said mortgage, the 
trustée should be entitled to the appointment by any court of compétent juris- 
diction of a receiver or recelvers of the mortgaged property, and of the earn- 
ingg, income, rents, issues, and profits arising therefrom, pending sueh pro- 
ceedings, with sueh powers as the court making sueh appointment should 
confer. 

XXXI. That default was made in the payment of semiannual Installments 
of interest evidenced by coupons which became due and payable and accruing 
upon the bonds secured by said mortgage and outstanding as follows, viz.: 
As set forth in paragraph XI of the bill, and as appeared, also, from the 
production of the bonds, themselves, in the évidence filed in volume 1 of the 
reported évidence. 

XXXII. That the said lumber company made default in each and every 
year from 1897 to June, 1905, to approprlate and set apart for the payment 
of said bonds and coupons the amounts which they were required under the 
said dped of trust to approprlate and set apart for that purpose, and that ail 
of said defaults hâve continued up to the time of flling this report, and 
the interest on the said bonds evidenced by said coupons, remains wtolly 
unpaid, except as hereinafter to be mentioned. That said coupons, as the 
same became respectively due, were duly presented at the office of the said 
lumber company in the city of New York for payment, and payment of the 
same was refused, except in the following instances, to wit: Two coupons 
on bonds 114 and 115, the two first coupons, wére paid ; on four bonds, 
52, 53, 54, and 55, three coupons on each were paid ; on sixteen bonds, Nos. 
26 to 30. inclusive, bonds 69, 70, 76, 89, 90, 98, and 100, inclusive, and bonds 
117 to 119, inclusive, had the first flve coupons paid on each ; thirty bonds, 
numbered 81 to 35, inclusive, bonds 41 to 45, inclusive, bonds 51. 56, 68, 74. 
75, and 77 to 79, inclusive, bonds 82 to 88, inclusive, and bonds 91, 94, and 130 
to 132, inclusive, were paid six coupons on each. excepting that coupon No. 8 
is missing from bonds 68, 75, 82. 88, and 91 ; on nine bonds, numbered 72, 73, 80. 
81, and 95 to 97, inclusive, and on bonds 128 and 129, seven coupons were 
paid on each; on fifty-five bonds, 1 to 25, inclusive, 36 to 40, inclusive, 47 
to 50, Inclusive, 57 to 66, inclusive, 71, 92, 93, 101 to 105, inclusive, and 123 
to 125. inclusive, eight coupons on each were paid ; on three bonds, numbered 
46, 126, and 133, nine coupons were paid on each ; on one bond. No. 67, two 
coupons were paid; and on thirty bonds, numbered 106 to 113, inclusive, 116, 
120 to 122, inclusive, 127 and 134 to 150, inclusive, no coupons were paid. 

XXXIII. That by reason of default in the payment of sueh interest, and 
in the performance of other provisions of said mortgage as aforesaid, the 
holders of a majority in value of the bonds outstanding, secured by said 
mortgage, pursuant to the terms and provisions thereof, elected that the 
principal of ail the bonds secured by the said mortgage or deed of trust, and 
issued thereunder and outstanding, should forthwlth be and become due 
and payable, gave the Metropolitan Trust Company due notice in writing of 
sueh élection, and duly made demand upon that said trust company, as trus- 
tée, as aforesaid, to déclare the principal of ail the bonds outstanding, secured 
by said deed of trust or mortgage, to be due and payable, and to proceed to 
collect both principal and interest of the said bonds by a foreclosure of the 
said deed of trust or mortgage and a sale of the mortgaged property or 
otherwise, and generally to proteet the rights of the holders of ail the bonds 
secured by said deed of trust or mortgage. That upon receipt of said demand 
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the Metropolitan Trust Company declared the whole principal of ail the bonda 
secured by sald deed of trust to be due and payable, and comraenced this ac- 
tion in this court for the foreclosure of the said deed of trust. 

XXXIV. That there are no outstanding judgments or Incumbrances or 
rights which constltutê liens, légal or équitable, upon the property of the said 
North Carolina Lumber Company, other than the lien of the said deed of 
trust, except such amounts as are ' in this report adjudged to be prlor liens 
under the laws of North Oarollnà, ail of whlch wlU appéar wlth particulars 
in the Subséquent flnding in reiferenee to the elalms of the unsecured creditors, 
to be filed Wth this report, and are as follows in amounts: W. B. Dunn, 
guardlan, and W. B. Dunn In hls own rlght, $681.25; H. U Roebuck, $88.70; 
Nellle Godfrèy, $32.60; Scotland Necls Democrat, $4; and the Norfolk 
I/andmark, $9. 

XXXVi That the said 150 bonds are now outstanding in the hands, re- 
spectiyeiy.'Of the persons mentloned in paragraph XIV of the facts, or their 
assignées; or their transférées. 

XXXVI. Tbfit thé premises and property conveyed in the said deed of 
trust are sp situated and clrcumstaneed that a sale would be more advan- 
tageous to àll in Interest, of the plant together, wlth such timbered land as 
would beuseful in the opération of the Company 's business In one parcel, 
and of the other real esta te, consisting of agricultural lands, in separate 
tracts. 

Conclusions of Law. 

I. That on or about the Slst of January, 1903, the sald Atlantic Trust 
Company was merged wlth the Metropolitan Trust Company of the City of 
New York, by agreemeat of merger duly authorlzed, and executed by the 
two coirporatlons In aU respects as provlded by the laws of the state of New 
York Ih such case made and provlded, and aecordingly, by vlrtue of said 
agreement; and, said laws, the sald Atlantic Trust Company of the City of 
New York merged Into and beç^me, and now exlsts in and under the name 
of, the Metropolitan Trust Conipahy of the City of New York, and sald Met- 
ropolitan ÏVust Company, as successor, Is now yested wlth ail the rights, 
Interests, property, and . franchises, and was also Invested wlth the same 
rights, Interests, property, Und franchises at the tlme of the flllng of the 
bill In equity of the Metropolitan Trust Company In this case, and Is sub- 
jeçt to ail the dutles and llabllities of the said Atlantic Trust Company, and 
then and there, became the trustée of said niortgage as( fuUy, eompletely, and 
with the saine rights and obligations, thereunder and to the same extent as 
If It had been, by its présent cprpora,t6' name orlglnally named as trustée in 
said deed of trust and in sucll name had' then assumed the trust therein 
created, bf ail et whlch the sald lumber company had due notice. 

II. That'éach and aH of tlie sald bonds of the issue of 1897 are good and 
valid obligations of the said defebdant the North Carolina LUmbér Company, 
and each and ail are entltléd to the beneflt of the security glveu by the said 
mortgage, share and share alike; principal and accrued Interest sharing 
equally. . ' 

III. That there Is now, at the tlme of the flling of this report, due and 
owlng upon the sald bonds the suln of $150,000, In gold coin, principal money, 
with interest on thé sèverai parcels thereof . 

: Upon, or soon àfter, the filing of the master's report, 30, exceptions 
were filed, signed by attorneys who underwrite their signatures, "So- 
licitors foi"t;he Receivers and Creditors." Nowhëre in the exceptions 
are the riàrnesof the excepting creditors or those represented by the 
attorneys disclosed. Thèse exceptions begin as f ollows : 

"Come noW W. A, Leary, W. H. S. Burgwyn, and E. h. Travls, receivers 
of the Notth CkroJlna I/umber Cotnpany, and the gênerai creditors of the North 
Carolina tumbeï Company; who hâve màde themselves parties to the credi- 
tdrs' bill ïlled in this action, and except to the flndlngs of fiict and conclusions 
of law filed herein by Hon. W. À. Montgomery, standing master In equity, 
ia thé followlDg- partlcuïàrb, to wlt," etc. ■ 
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This présents a novel question not raised by counsel, but into which 
the court deems it a duty to inquire ex mero raotu : What right hâve 
the receivers to except? They arc: merely the hand of the court, to 
hold and manage the property placed in their hands by the court, un- 
der the direction of the court, for the préservation thereof for the 
benefit of the parties Utigant, ail the parties or those who shall estab- 
lish the best right thereto. Foster's Fédéral Practice, Bâtes' Fédéral 
Equity Practice, and authorities cited. They should be impartial — 
represent no one interest, but ail. And nowhere can authority be 
found — at least this court has found none after diligent search — which 
authorizes them to enter into litigation between parties touching the 
property placed in their hands, to be held until the same is distributed 
by order of the court. A teceiver should hâve authority, express or 
impHed, from the court for ail his acts. He is the créature and arm 
of the court, from which he dérives his existence as receiver, and has 
no authority, except such as he gets from the court. Property in his 
possession is in custodia legis, and is placed in his possession for cpn- 
servative administration by the court. The functions of a receiver 
are twofold: (1) To préserve pendente lite the property and its income 
taken into custody, which is the subject of litigation, from détériora- 
tion, waste, or loss, destruction, or dépréciation in value; (2) to ad- 
minister the property and distribute it or dispose of it according to 
the rights of the parties to the suit, as ascertained and determined 
by the decree of the court in the cause. To engage in, sue, and dé- 
fend in a cause at law or in equity they should obtain permission from 
the court appointing thefn. It is not contemplated they should take 
part in the litigation of the cause in which they are appointed, and 
hâve no standing in court for this purpose. He, the receiver, is but 
the créature of the court, the money or property. in his hands is in 
custodia legis for whoever can make out a title to it. It is the court 
itself which has the care of the property in dispute, and he.is merely 
the représentative of the court, from which he must receive ail his 
authority in the premises. AU dealings with the property without 
such authority are void ab initio. Booth v. Clark, 17 How. 330, 15 
L. Ed. 164. 

The receivers in this cause asked for no authority to engage in or 
become parties to this litigation in the manner attempted by the filing 
of the exceptions herein ; hence hâve no standing in court for this 
purpose. They were nominal parties to the first bill filed, and it does 
not appear they were necessary or indispensable parties. They were 
not parties to the mortgage or mortgages asked to be foreclosed. It 
is anomalous for a receiver to except to the décision of a master in 
chancery, the alter ego of the court for the investi^tion of ques- 
tions involved in litigation referred to such master. The expression, 
"and creditors," etc., without disclosing them, does not add force to 
the exceptions, none of which go to the title of the receivers. The 
names of thèse creditors should hâve bcen disclosed in the exceptions, 
and not compel the chancelier to hunt through a voluminous record to 
ascertain who was meant or intended to be included in the exceptions. 
The exceptors were represented on the hearing by one of the receiv- 
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ers, from which several conclusions niaybe drawn. 'K careful exami- 
nation of the record, in connection with thèse exceptions, discloses 
the fact that the cause was patiently heard, carefully considered, and 
properly decided, both as to facts' and conclusions of law, and there 
is no merit in thê exceptions, waiving for this purpose only their ir- 
regularity; hence the report of the master, both as to findings of fact 
and conclusions of law, is affirmed. 

Let a decreè for foreclosure in accordance with the prayer of the 
bill bè entered; It is so ordered. 



ÉELTBA V. OOOB:. 

(Olstrlet Court, k D; C'allfçrnla. Aprll 6, 1908.); 

Noa 13;611, 13,613, 13,613, 13,618, 18,619. 

1. SEAMEN— CONTRACT FOB SEBVICK — TeKMJINATION OF VOTAGE. 

Libelants signed in San Francisco for a whaling voyage to the Aretic 
Océan on stated lays; the vtoyage not'tô exèeed 38 ifionths. On thè way 
nortli the vessel hroke aishaft and wa»«bllged to return to San Francisco 
for repairs, ihaving been away but about a month. Held, that the voyage 
was not termlnated on sùch return, and that the refusai of tlie master to 
permit llUelànts to there leave the vessel, authorized by the shipping ar- 
ticles durin'é'tbe voyage, did not eùtitlè them to treat the con tract as re- 
seinded and to recover on a quantum meruit for the remainder of their 
term of service. 

2. Infants— OoNTSAOT bt i Minoe— DisAPFiEif ançie. 

Seamen, who were minors when they sigued shipping articles, may dl9- 
affirm the côntraet and recover the reasonable value of the services ren- 
dered, regardlëss of the contract terms. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 27, Infants, §§ 14&- 
; 160.]; ■■ ■ 

3. Seamen^Misiïieatment BT Masteb. 

Assaults made by a :màster upon seamen or their eonflnepjent by him In 
unnecessarily, cruel , positions are violations of their Personal rlghts for 
whlch both thfi master and vessel are liable In damages. 

4. SAME— RiGHTS AND DUTIES AFTEE BXPIKÀTION OF TEBM OF SeBVICE— ICE- 

BOUND Vessel. 

Wbere; at thetlmé of:the expiration of the contract- term of service of 
seamen, lon. a. whaling voyage to the Arctic Océan, the vessel was lee- 
bound without;' fault of the rtiaster or owners, they were npt thereby re- 
leased frop , the obligation tô perform their ordinary dutlés as seamen 
until theyièèuld'hé talien br settt'to the port of discharge, and the master' 
was justlfied)'In: placlng themln Irons on their refusai to perform such 
! ordiuary dutle^ but they. couldnotbe required to résume the business of 
whaling af ter the vessel waâ released, and the confinement In Irons of 
one of them hêcâuse of hls refusai tô do sp entitled him to damagea 

6. ESTOPPEL— itËIiEASE— iNVÀilblTt. ' /' 

A release teigned by a séaman on leavlng the vessel whlle-ln the; Arctic 
OceânbefOTe;rher, return to the port of; discharge, where, there was; no 
settleme»t,,witb,ihim.for JÇi)s services,, did. notestop him from malntaining 
an action therëfpr or ft&ïa récovérlng damages for mistreatment by thé 
master.- ■'' '•''' -'""■ '''' j ; > .■ ' ■.: ;■;■ 

In Adtniralty. 

P. R. Wall, for libelants. ■ 

H, W. Hutton, for claimants and défendants.' 
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DE HxA-VEN, District Judge. Thèse actions were consolidated and 
tried together. Ail of the libelants, except Bredesen, in March, 190S, 
shipped on the Bowhead for a whaling voyage in the Arctic and Pa- 
cific Océans, upon stated lays. The voyage was not to exceed 3fi 
months. The Hbels allège that the Bowhead was not supplied with 
lime juice or other anti-scorbutics, that the medicine chest was other- 
wise insufficiently supplied, and that the master fa.iled to give the libel- 
ants, during the voyage, their proper share of the food on board the 
vessel. The vessel sailed on her. voyage on or about March 14, 1903, 
and on April 3d, f ollowing, while in the vicinity of Dutch Harbor, broke 
her shaft and was compelled to return to San Francisco for repairs, 
where she arrived on April 17th. The libels allège that when the vessel 
arrived in the port of San Francisco ail of the libelants, except Brede- 
sen, electedto rescind- their contract of shiprhent, and, notwithstanding 
such rescission, the master refused to permit any of the libelants, ex- 
cept Bredesen, to leave the ship. The libelants claim that upon the 
foregoing facts the shipping articles, which they signed, are not bind- 
ing upon them, and that they are entitled to recover upon a quantum 
meruitj for the whole time they performed service on the Bowhead. 

The libelants Andersen, Belyea, Muller, Griffith, Gastel, and Grau- 
gaard, in addition to the matters above stated, base their claim to re- 
cover wages, upon quantum meruit, upon the giround that they were 
minors at the date of their shipment as seamen. Certain of the libel- 
ants also claim damages for personal assaults made upon them by" 
the master and other officers of the Bowhead, and also for having been 
wrongfully placed in irons.; 

1. The testimony is voluminous and is sharply conflicting on many 
material questions. It is not my purpose to review the conflicting évi- 
dence or do more than State the conclusions which I hâve reached. 

The allégations of the libel which charge that the Bowhead was in- 
sufficiently supplied with anti-scorbutics and other: medicines, and that 
libelants did not receive their share of the food on board of the ves- 
sel, are not sustained by- the évidence, and it is therefore unnecessary 
to détermine whether, if there had been such a breach of the obliga- 
tions of the vessel, the libelants, would hâve the right to treat the con- 
tract of shipment as rescinded. ' 

It is àrgued that when the Bowhead returned to San Francisco, for 
repairs, the voyage, for which libelants shipped, was then, ended, and 
that their aftér sexvice upon said vesêel was in the nature of invol- 
untary servitude, for which they are entitled to recover, upon quantum 
meruit. There is no merit in: this contention. The voyage,, for which 
libelants shipped, was not ended when the vessel returned to San Fran- 
cisco for repairs,: and; if it be a fact that the Ubelants then gave notice 
of their désire and intention to abandon her, the refusai of the master 
to permit them to do so does not entitle them to treat the contract as 
rescinded. The master.had the right, .in the exercise of a reasonable 
discrétion, to insist uport their remàining on the vessel while she was 
undergoing repairs, in the harbor of San Francisco. The shipping' ar- 
ticles obligated the sëafflen "iiot to go out of Sàid vessel, or aboard 
any other vessel, or be on shore under any prêteuse whatever, uritil 
the af ore&âid voyage be énded, and the vessel discharged of her load- 
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ing, withôùt ieave first obtained of the captain or commailding officer 
on board." ' 

3. Charles- iS. Anderson, John A. Belyea, and Fridd Griffith were 
minors when th€y signed the shipping articles, Anderson and Griffith 
being of the âge of 16 yéars each, atid Belyea 1'!' years and 5 inonths, 
and there is nothing in the évidence. which would' justify the court in 
holding that they are estopped from asserting their right to disaffirm 
the contract of shipment and to recover the reasonable value of their 
services. Burdett v. Williams (D; C.) 30 Fed. 697; The Topaz (D. 
C.) 44 Fed. 631. - ' 

3. The libelant Charles S. Anderson asks for damages on account 
of alleged Personal assaults, made upbn him by the master, Gook. The 
master admits that he assaulted him on one occasion, "stood him up 
and cufifed his ears sligbtly for his msolence." î think, however, the 
évidence not only shows that Anderson was assaulted upon the occa- 
sion just ref erred to, but also àt another time, by thé master, and while 
I hâve no doubt that the degree of punishment inflicted upon him, upon 
thèse occasions, is very greatly exaggerated by the libelant, still the as- 
saults were entirely unjustifiable and a violation of his personal rights. 

4. The évidence also shows that the master of the Bowhead, on 
or aboutthe M day of June, 1904, at Heirschel Island, assaulted the 
libelant Belyea by kicking^himi i Belyea was not much injured by the 
assâùlt.'but still the act was unjustifiable and committed in wanton 
disregard of his personal i rights, and for that assault he is entitled to 
recover.- '".■ ■■,;,'■■■' \'' ■ 

5. The libelant Cari Faber claims damages on account of various 
alleged assaults thade upon him by the mates and the master, at différ- 
ent times, and he further allèges that on or about June 25, 1903, the 
master placediron handcuffs on him and tied him to^ a stanchion in 
the main hatch, with his hands behind him, and that while he was thus 
handcuffed and tied the master struck him in the face with his clenched 
fist,several' times, with great force and violence, and that he was con- 
fined in this manner, on brëad and water, for a perîod of two days. 
The évidence shows that this libelant was, upon two or three occa- 
sions, struck and beaten by the mates of the Bowhead; but this does 
not appear to hâve been donc with the èonsent of the master, except, 
perhaps, on one occasion, when the master witnessed the assault. The 
evidencdynhowever, shows that in Mairoh, 1905, the master not only 
placed himin irons and confined him in the main hatch, but that while 
thus confined he was tied to a stanchion with a rope, with his hands 
above his head. The master dénies that Faber was tied w-ith his hands 
above his head, but the testimony of Faber, and other members of 
the crew, in support of the fact, is in my opinion corroborated by the 
following ; entry in the Bowhead's log book, under date of March 5, 
1905. 

"Sergeant Fitzgerald, of thé N. W. M. P. camé on board, at request, or on 
complaint ofisomé of the crew that said Faber wàs belng tortured. ï^itzgerald 
looked at him and sald he sflw no signs of torture, but said we might give him 
a more comfortable position, faber was clif^nged then to a sltting position." 

It may be assumed that the master was justified in placing Faber 
in irons, at' that time; but in making him fast to a stanchion, with 
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his hands above his head, he was guilty of unnecessary cruelty, for 
which both he and the ship are liable. 

6. Certain of the Hbelants also claim damages on account of their 
having been put in irons and confined in the engine room and the fore- 
hold of the vessel, on March 32, 1906. The Bowhead was at this time 
lying at Herschel Island, icebound, and my conclusion, from the évi- 
dence, is that the master was justified in placing them in irons at that 
time because of their refusai to perform their ordinary duties as sea- 
men. Although the voyage had been prolonged beyond the period of 
three years, the Hbelants werenot thereby released from their obliga- 
tions as seamen, under the circumstances appearing hère. It is true 
that the term of service, named in the shipping articles, expired on 
March 16, 1905 ; but at that date the vessel was, without fault of her 
master or her owners, imprisoned in the ice, and the voyage, for which 
Hbelants shipped, was not ended, and they were bound to obey ail the 
lâwful orders of the master in and about the vessel while she was 
thus imprisoned in the ice, under the rule declared in The Belvédère 
(D. C.) 100 Fed. 498, in which case it was said: 

"ïhe terms named in the articles expired on March 8, 1898, but at that 
date the vessel, without fault of her owners, was Iniprisoned in the Ice. The 
détention of the Hbelants from this cause until July, 1898, was an incident to 
navigation in that latitude, and must be attrlbuted to the act of CJod, for which 
the claiinants are not liable to respoud in damages." 

The claim of Hbelants that they were put in irons, at that time, be- 
cause they would not promise to whale during the season of 1906, I 
do not think is sustained by the évidence. The whaling season does 
not commence, in those waters, before July, and it is not reasonable 
to suppose that they were put in irons bècause of their refusai to give 
a promise that they would engage in that service in the future. It does 
appeàr, however, that on June 25, 1906, the Hbelants, or most of thern, 
addressèd to the master a letter in which they protested against the 
Bowhèad proceeding eastward for the purpose of whaling. This pro- 
test was placed upon, three grounds, one of which was the claim that 
the term for which they shipped had expired; but in this protest they 
said: 

"We, the erew of the S. W. Bowhead, will do everythlng prescribed by law, 
but we emphaticàlly refuse to wood or whale any longer. We, the crew of 
the S. W. Bowhead, will work the ship, or anything pertainlng to the workiiig 
of said ship, to its port of destination." 

This was signed by the libelant James Woôdland, but, notwithstand- 
ing the promise, on his part, to assist in working the vessel to its 
port of destination, the master kept him in irons until September 2, 
1906, and I think the évidence shows that this was done because that 
libelant would not promise to assist in whaling ; the master being of 
the opinion that he could rightfully require him to engage in that 
service. 

The imprisonment of Woôdland, after June 25, 190G, was, in my 
opinion, not justifiable. The time for which he shipped had expired, 
and it was the duty of the master, upon his request, to return with 
him to San Francisco, or to send him there by some other vessel, as 
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soon as passible, after the Bowhead was released from the îce. The 
Belvédère (D. C.) 100 Fed. 498. :. 

• .7-, The libelants Bowen, Walker, and Woodland left the ship, with 
thcconsent of; her master, at Point Barrow, September 2, 1906. There 
was no sçttlement with them at that time, and they hâve received no 
compensation for their services, except an advarice, and articles from 
the slop chest. 

Faber quit the vessel at Herschel Island, May 28, 1906. There was 
no settlement with him, and he has received no other compensation, 
than an âdvanee, and provisions and merchandise f urnished him. 
When quitting the vessel he signed a release, but I do not think this 
release estops him from maintaining his libel. There was no account- 
ing with him at the time, and nothing was given him in satisfaction of 
the wrongfui treatmetit which he hàd received while on th"fc vessel. 

My conclusion is: 

The libelants Anderson, Belyea, and Griffith are not bound by the 
shipping articles, signed by them, and are entitled to recover the rea- 
sonable value of their services on the Bowhead, during the voyage 
referred to.in the libels, less any sums received by them on account 
of such services, and the value oî ail articles of merchandise furnished 
them during the voyage; and in addition thereto, Anderson and Bel- 
yea are ekch entitled to recovëpr $400 on account of the assaults made 
upon them by the master of the Bowhead, and costs. 

The libelants Woodland, Bqwen,, Walker, and Faber are entitled 
to recover the value of thçir services, for the time thç.y served as sea- 
men, calculated upon the basis pf the shipping articles; that is, they 
are entitled to a proportiogàte share of the whalebone and oil secured, 
while they'were on the 'Bowhead, less their proportionate share of 
the expense oi bringing the same to San Francisco, and less, also, 
âdvances made to them, and the value of merchandise furnished them 
during the voyage. And, in addition thereto, the libelants Faber and 
Woodland are each entitled to recover, on account of the matters stat- 
ed in the foregoing opinion, the sum of $500, and costs. 

In satisfyitig said judgment, résort will first be had to the stipula- 
tion in said actions for the release of the Bowhead, and, if not so sat- 
isfied, then exécution will issue against the défendant. The cause will 
be referred to United States/ Commissioner Brown, to ascertain and 
report the reasonable value of. services of libelants Anderson, Belyea> 
Griiîfîth, and the value of thé services of Woodland, Bowen, Walker, 
and Faber, in accordance with the terms of their contract of shipment, 
and the ampuijt received hy them on account of such services. The 
libels will be dismissed as to ail of the libelants, except Anderson, 
Belyea, Griffith, Woodland; Bowen, Walker, and Faber, 

Let such a decree be entered. 



UNITED STATES V. LOUISVILLE & N, K. CO. 185 

UNITED STATES V. LOUISVILLE & N. K. CO. 
(District Court, S. D. Alabama. April 9, 1908.) 

1. Eailroads— Stattjtoby Régulations— Penalties. 

An action brouglit to recover the penaltv provided for in tlie safety ap- 
pliance act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, 
p. 3174]) is not a criminal case. 

2. Same— Evidence— Weîght and Sueficienct. 

Tlie government need not prove its case beyond a reasonable doubt. It 
is suffleient if It furnisties clear and satisfactory évidence of ail the neces- 
sary facts. 

3. Same— Safety Appliances— Automatic Couplées. 

The act requires that cars be equipped with couplers which can be au- 
tomatically eoupled, and which can be uncoupled wlthout the neces^ity of 
a person going between the ends of tlje cars on that side which said per- 
son might be. 

4. Same. 

The act applies to an empty car which is part of a train moving Inter- 
state trafflc, as well as to a car which is itself moving such traffic. 
(Syllabus by the Court.) 

William H. Armbrecht, U. S. Atty., and Ulysses Butler, Sp. Asst. U. 

5. Atty. 

Gregory L,. Smith and Joël W. Goldsby, for défendant. 

TOULMIN, District Judge (charging jury). This is a case wherein 
the United States, who are the plaintifïs, sue the Louisville & Nashville 
Railroad Company, who is défendant, to recover certain penalties which 
the plaintifïs claim the défendant is liable for by reason of alleged vio- 
lations of certain provisions of that law passed by the Congress of 
United States known as the "Safety Appliance Law" (Act March 2, 
1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]). The law 
under which this sqit is brought makes it unlawful for a common 
carrier, such as it is conceded the Louisville & Nashville Railroad Com- 
pany is, to haul or permit to be hauled or used on its Une any car used 
in moving Interstate traffic not properly equipped with automatic 
couplers. The défendant pleads not guilty, and the issue is whether or 
not the défendant is guilty of thèse varions charges, or of any one of 
them. 

The question is, first, whether or not the cars in question, and in- 
volved in this case, were moved from Mobile, in this state, to any place 
in another state of the United States, or from a point outside of this 
State to Mobile, by the Louisville & Nashville Railroad Company, in 
a condition that was not such as is provided for by this law. The bur- 
den of proof rests upon the United States to satisfy you by clear and 
sufficient évidence that that fact existed. The United States are not 
required to prove their case beyond a reasonable doubt. This is not a 
criminal case. They are not required to satisfy you of the guilt of 
the défendant beyond a reasonable doubt, but they are to furnish clear 
and to you satisfactory évidence Of ail the facts necessary to make out 
their case. The law requires couplers at both ends of the cars that 
couple automatically by impact and couplers that may be uncoupled 
without the necessity of going between the cars. It is necessary, to 
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comply with the law, that the coupler shall be in operative condition ; 
that is, in a èbhdîtion to properly perform its functions. The law 
forbids the use of cars which could ^ot be coupled together automatical- 
ly by impact by means of the couplers actually used on the cars to be 
coupled, and the object of the law is to render it unnecessary fof a 
person operating the couplers to go between the ends of the cars to 
uncouple them. The duty of providing such couplers is imposed upon 
every carrier engaged in interstatç traffic and using on its Une a car 
nloving Sudh traffic. 

Now, if the United States hâve sâtigfiedyou by évidence, whether 
it be direct or circumstantial (for the évidence in the case is of both 
charaçt^çfs)— îif ail the évidente, T sa|y, bbth' direct and circumstantial, 
satisfies ypu. th^t the cars nientioned în the ; complaint were; parts of 
trains moving Interstate traffic in iFebruary^ 1907, the next question 
is, were those cars (I refer now to the freight cars spoken of as de- 
fectively equipped with couplers) equipped with couplers which were 
so defedl^re as. tb be iriOperativé? /\As'' 1 undër'stand the làw, it im- 
poses on the i-ailrbad Company the duty to find the defeçts, if any 
exist, and that it must find them. There is no question of reasonable 
care arid, diligence tobejexèrcisedby the défendant involved in the 
case, and hence it is not a matter for your considération. Indeed, I do 
not believe any sùch question is raisèd iti the, case. Now let us exam- 
ine and consider the spécifie allega.tions and claims, as set forth and 
made in thfe complaint, whïçh contains four counts. There are four 
separate causes' of action aïlèged aricî claîn;ls made; each clàim being 
for $10a,' 'aggregating therefore $400:' ; ',',;' , ' . 

The fîfSt, pbuht is tliat thë défendant hauled on its. Une of railroad 
one (its own), car No. 2047:5, used in' thé rnovement of Interstate traf- 
fic and containing lumber cbns'igned Ifrôm a! point without the state of 
Missouri tbSt- Louis, in said state.^pn 'or- about^February ,18, 1907, 
and thàt défendant hauled saîd.car with ,said trame pver.ijts Une from 
Mobile, ' in ,this stâtC) in à northerly' dirgction.; ;that said car was out of 
repair aiid inoperative, in that.fhechain, cpnnecting the lock pin and lock 
block to ihè uhcoupling lever was mi^slng on the "B" end of the car, 
and that the car was not equipped with couplers cpùpHng automatically 
by impact ànd which could bé liricoupled without the necessity of a man 
going between, the ends, of. the cars. The .vvitness explained vyhat was 
meant by the "B" end, .meàning the brake end, If you find from the 
évidence ih the case that thë a.Hegàtions of this count of the complaint 
are establishipd,^ then yqur., verdict ou.ght to be for .the United States 
for the siim, ,o'f $l00 ;■ .bu^t,, if ypu are not , satisfied , from the évidence 
that thèse allégations are estàjblished, then you. ought to.find a verdict 
for the défendant. . : , ,[y ■. , , ■ 

The second" count is that tlie dej^endaht haiiled lon ^ts line of rail- 
road onë, car, ^ts .Qwn No.. 25878, being one regularly used in the move- 
ment of.interstate traffic, but at the particular time was empty, and 
that at the time said car, was a part pf a, train carrying Interstate traf- 
fic; that the coupling and unçoupling apparatus of said car was out of 
repair and inoperative, in that the chain Connecting the lock pin or 
lock block to the uncoupling lever was missing on the "A" end of said 
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car, thus necessitating a man going between the ends of the cars to 
couple or uncouple them. Now, if you are reasonably satisfied from 
the évidence in this case that the United States hâve established the 
allégations of this count of the complaint, the substance of which I 
hâve just stated to you, then your verdict ought to be for the United 
States. If you are not so satisfied, then your verdict ought to be in 
favor of the défendant. 

The third count of the complaint is somewhat différent from the 
others — not in principle, but in the facts alleged. The allégations in 
this count are that the défendant used on its line of railroad a locomo- 
tive engine, L. & N. 519, to haul a car A. C. L- No. 32246, containing 
merchandise consigned from a point in Louisiana to a point in Florida ; 
that on or about February 18, 1907, défendant used said locomotive 
engine to haul said car with said interstate traffic over its Une of rail- 
road when the air pump on said engine was inoperative, and when said 
engine was not equipped with a power driving-wheel brake and ap- 
pliances for operating the train brake System. The law provides that 
it shall be unlawful for any common carrier engaged in interstate com- 
merce by railroad to use on its line any locomotive engine in moving 
inter3tate trafific not equipped with a power driving-wheel brake and 
appliances for operating the train brake System. The court charges 
you that if you find from the évidence that the défendant used on its 
line of railroad said locomotive engine, and that it was hauling a car 
containing merchandise consigned from a point in Louisiana to a point 
in Florida, that it was moving interstate trafSc, and if you further find 
from the évidence that said engine was not equipped with a power driv- 
ing-wheel brake and appliances for operating the train brake system, 
then your verdict should be for the United States. If you are not sat- 
isfied from the évidence that the défendant was using a locomotive 
engine moving interstate traffic as alleged, or you are not satisfied that 
said eftgine was not equipped with a power driving-wheel brake and 
appliances for operating the train brake System, then in either case your 
verdict should be for the défendant under the third count of the com- 
plaint. 

The fourth count allèges that défendant hauled on its line of railroad 
one car, its own No. 2453, said car being one regularly used in the 
movement of interstate traffic and which car was then and there part 
of a train carrying interstate traffic; that said line of railroad over 
which said car was hauled is a highway over which interstate traffic 
is being continually hauled from one state to another in the United 
States ; that the coupling and uncoupling apparatus of the "B" end 
of said car was out of repair and inoperative, in that the bottom devis 
to the chain Connecting the lock pin or block to the uncoupling lever 
was missing on said end of said car, thus necessitating a man going 
between the ends of the cars to couple or uncouple them. Now, if 
you find from the évidence that the United States hâve established the 
facts alleged in this (fourth) count of the complaint, your verdict ought 
to be for the United States. If, however, the United States hâve not 
established by the évidence and to your reasonable satisfaction the 
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facts thereîn alleged, your verdict should be for the défendant under 
that cOunt. 

The sum and substance of the charge, then, is that if the United 
States hâve reasonably satisfied you by the évidence in this case that 
the cars in question were so détective, at the time alleged in the com- 
plaint, that they could not be automatically coupled or could net be 
uncoupled without the necessity of a person going between the ends 
of the cars on fhat side of them on which said person may be, then the 
United States would be entitled to your verdict as to the freight cars, 
or as to such of thèm as you may find were so defective, provided you 
further find that said cars were at the time moving Interstate traffic, 
or parts of a train moving such traffic. 

As to the locomotive engine, if the United States hâve reasonably sat- 
isfied you by the évidence that it was at the time alleged moving In- 
terstate traffic, and you further find from the évidence that it was not 
equipped with a power driving-wheel brake and appliances for operat- 
ing: the train brake System, then yoyr verdict ought to be for the United 
States. If the United States hâve not reasonably satisfied you by the 
évidence that" their claim against the défendant on their several causes 
of action set forth in their complaint has beçn established, then your 
verdict ought to be for the défendant; or, if you are not so satisfied 
as to any one of the said claims, then as to that particular claim your 
verdict ought to be for the défendant. 

You are, the sole judges of the weight and sufficiency of the évi- 
dence,, and you will draw your own inferences, and conclusions from 
that évidence, both positive and circumstantial, as in your judgment 
you find legitimate and proper, aided as you hâve been by the argu- 
ments of learned çounsel in the case. 

If you find for the United States under every count of the complaint, 
your verdict should be rendered under each count, and the form would 
be: "We, the jury, find the défendant guilty under the first, second, 
third, an,d fourth counts of the complaint." If you find a verdict of 
guilty under some one or more of the counts, and not guilty under 
ail, then the form of your verdict should be: "We, the jury, find the 
défendant, guilty under (naming the counts specifically)." 

If your verdict is for the défendant under ail the counts, the form 
should be : "We, the jury, find the défendant not guilty." If your ver- 
dict is not guilty as to some, specify them, and guilty as to the other, 
as explained above. The verdict to be signed by one of your number 
as foreman. 

yerdict iu favor of the United States for $400. 



HOWARD SUPPLT CO. v. CHESAPEAKE & O. ET. 00. 
(Circuit Court, S. D. West Virginia. Apiil 14, 1908.) 

1. CAEBIEKS— INTEBSTATE COMMEBCB— RaTBS— ReVIKW BT INTEBSTATE CoMMEEC!!! 

Commission— Actions — Condition Pbecedent. 

Interstate Commerce Act Feb. 4, 1887, c. 104, S 16, 24 Stat. 384 (U. S. 
Oomp. St. 1901, p. 3165), as amended by Act Cong. June 29, 1906, c. 3S91, { 
6, 84 Stat. 590 (U. S. Comp. St. Supp. 1907, p. 902), provides tbat If, after 
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hearlng on a complaint by shippers, the eomuùssio-n shall détermine that 
any party is entitled to an award of damages for a violation of tlie act, 
the commission sliall direct payment tliereof, and if tlie carrier does not 
pay wltliin tlie tlme limited in the order the coniplainaut may sue to re- 
cover such damages, and in such suit tl:»e flndings and order of the com- 
mission sliall be prima facie évidence of the tacts thereiu stated. Ail 
complaints for the reçovery of damages are also required to be flled with 
the commission within two years after the cause oï action accrues, and 
a pétition for the enforeeinent of an order within oue year after the date 
of the order. HeU, that an action by an Interstate shipper to recover 
damages for a charge of illégal and excessive rates is not maintainable 
until after a hearing and award before the Interstate Commerce Commis- 
sion. 

2. Same— Phior Décision. 

Where an Interstate rate on railroad tles, duly flled, had never in itself 
been declared illégal or excessive by the Interstate Commerce Commission, 
the fact that such rate was higher than the rate chargea for rough lumber, 
and that the commission in another proceeding had determined that rough 
lumber and railroad ties should take the same classification, was insufli- 
cient to entitle a shipper having paid the tie rate to recover the excess 
over the rate fixed for lumber, without a hearing and an award before 
the commission. 

In Assumpsit. 

George J. M. Comas, for plaintiff. 
F. B. Enslow, for défendant. 

KELLER, District Judge. This is an action of assumpsit by the 
Howard Supply Company, a corporation, against the Chesapeake & 
Ohio Railway Company, to recover alleged overcharges of freight on 
shipments of railroad cross-ties by the plaintifï over the Une of de- 
fendant from variouS points in the state of Kentucky to Kenova and 
Huntington, W. Va., and thence over the Baltimore & Ohio Railroad 
to Pittsburg and other points in the state of Pennsylvania. The plain- 
tifï bases its right to a reçovery on the ground that the rate exacted 
by the défendant on the cross-ties shipped by the plaintifï was unjust, 
unreasonable, and discriminatory, and in violation of the Interstate 
commerce acts, in this: That the published schedule rates of the de- 
fendant on cross-ties was higher than the rate on rough lumber, when, 
under the rulings of the Interstate Commerce Commission, cross-ties 
and rough lumber should be classified alike, and the same rate charged 
for shipments between the same points. The plaintiff paid the rate 
exacted by the défendant on the cross-ties shipped by it, and it now 
seeks to recover the différence between the amount so paid and the 
published rate on rough lumber. This case was submitted to me upon 
an agreed statement of facts, with the jurisdiction undetermined and 
questioned by the défendant. 

The facts agreed upon, in so far as it is necessary to state them hère, 
are thèse: During the period in which the plaintiff made the ship- 
ments aforesaid, to wit, frpm May, 1904, to December 5, 1906, the 
défendant was owning and operating a railroad and engaged in the 
business of a common carrier in receiving and transporting over its 
road interstate shipments, including lumber and railroad cross-ties, 
from various points between Lexington and Catlettsburg, Ky., into 
the state of West Virginia, at Huntington and Kenova, at which points 
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the railway of th^j défendant connects with the Baltimore & Ohio S.ail- 
road. During said period the plaintif? was engaged in the business of 
buying and dealing in railroad cross-ties, between Lexington and Cat- 
lettsburg, Ky., and shipping the same over the railway of the défend- 
ant from varions points between Lexington and Catlettsburg to Kenova 
and Huntington, W. Va., and thence over the line of the Baltimore & 
Ohio Railroad Company to Pittsburg and other points in Pennsylvania. 
The plaintifï during said period shipped 37,100,000 pounds of cross- 
tjes from said points in Kentucky, via Kenova and Huntington, to 
Pittsburg and other points in Pennsylvania, and paid freight thereon 
at the rate of 17 cents per 100 pounds. During said period the estab- 
lished rate on sawed lumber, from points on the defendant's line be- 
tween Lexington and Catlettsburg, Ky., to Pittsburg, Pa., was 14 cents 
per 100 pounds, of which rate the défendant received 4.71 cents and 
the Baltimore & Ohio Railroad received 9.39 cents ; and during ail of 
said period the established and published rate of the défendant on 
cross-ties from the said points in Kentucky to Kenova and Huntington 
was 7 cents per 100 pounds, and the established and published rate there- 
on of the Baltimore & Ohio Railroad from Kenova and Huntington 
to Pittsburg and other points in Pennsylvania during said period was 
10 cents per 100 pounds. Thèse rates on cross-ties and on lumber were 
duly established by thèse two railway companies, and were posted, 
published, and filed, as required by the Interstate commerce acts and 
the rules of the Interstate Commerce Commission, and thèse rates were 
iiever passed upon or changed by the Interstate Commerce Commission, 
and they applied to ail shippers between said points. The question of 
the right of the plaintiff or other shippers from Kentucky points to 
Pittsburg, over the line of. défendant and the Baltimore & Ohio Rail- 
road, via Kenova and Htintington, to hâve cross-ties shipped at the 
lumber rate of 14 cents per 100 pounds, has never been passed upon 
or considered by the Interstate Commerce Commission, nor has the 
rate of 7 cents over the line of défendant plus 10 cents over the line of 
the Baltimore & Ohio Railroad on ties eyer been passed upon or de-. 
çlared unjust or unreasonable by the Interstate Commerce Commission. 
But the Interstate Commerce Commission did décide, in the case of 
Thomas J. Reynolds v- : Western N. Y. & P. Railroad, 1 Interst. Com. 
Rep. 685, that rough lumber and railroad ties should be classed alike, 
and that any charges upon. ties gr^ater than that charged for rough 
lumber between the same points was in that case excessive and unrea- 
sonable.'. 

The foregoing being thé agreed facts in this case, the défendant 
contends that this court has not jurisdiction to try and détermine the 
matters of which the plaintiff complains, on the authority of Texas & 
Pacific Railway Company v. Abilene Cotton Oil Company, 204 U. S. 
426, ,27 Sup. et 350, 51 L. Ed. 653, which. holds that a shipper cannot 
mâintàin an action against a common carrier to obtain relief from an 
alleged unreasonable freight rate exaçted; from him for an interstate 
shipment, without référence: to any previous action by the Interstate 
Commerce Commission, where such rate has been filed with that com- 
mission and promulgated as provided by the act to regulate commerce. 
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The plaintiff, while admitting the gênerai proposition that, ordinarily, 
the Circuit Court has no original jurisdiction of a suit at law to re- 
cover damages for an alleged overcharge in freight rates until tlie 
Interstate Commerce Commission has passed upon the question of the 
reasonableness of the rates, yet contended that where the question is 
one of the relative reasonableness of rates, as in this case, and the In- 
terstate Commercé Commission has once passed upon the same relative 
classification (although not between the same parties), the Circuit Court 
is vested with jurisdiction to award réparation by way of damages for 
a relative overcharge. The défendant contended that, while that dé- 
cision was conclusive as to that case, it did not settle the question as 
to ail cases, and that the schedule of rates demanded and paid in this 
case, having been established, posted, published, and filed with the 
Interstate Commerce Commission, constituted the only légal rates to 
be charged until they should be declared unjust and unreasonable by 
the Interstate Commerce Commission, and until an award should be 
made by that body. 

In Gonsidering the question hère presented I am largely controlled 
by the opinion of the Suprême Court of the UnitecJ States in the case 
of Southern Railway Company v. Tift, 206 U. S. 428, 437, 27 Sup. Ct. 
709, 51 L. Ed. 1124, 1126, where the court, in distiuguishing the ju- 
risdictional question presented in that case, says : 

"In the case at bar, howCT-er, tliere are assigimients o" error based on the 
objections to the jui'isdlction of the Circuit Court. Thest» niigbt présent 
serions questions, in view of our décision in Texas & Pacifie Ilailway Com- 
pan.T V. Abilene Cotton Oil Company, 204 U. S. 426, 27 Sup. Ct. ;:'>.jO. .ôl L. 
Ed. 553, upon a différent rééord tban tliat before iife. We are not required 
to say, however, that becayse an action at law for damages to reeover unrea- 
sonable rates, whieh hâve bèen èxaeted in aecordance with the schedule of 
rates as filed, Is forbidden by the Interstate commerce aet, a suit in equit.y 
is also forbidden to prevent a filing or enforeenieut of a schedule of unrea- 
sonable rates or a change to unjust or unreasonable rates." 

I think Interstate Commerce Act Feb. 4, 1887, c. 104, § 16, 24 Stat. 
384 (U. S. Comp. St. 1901, p. 3165), as amended by Act Juné 29, 1906, 
c. 3591, 34 Stat. 590 (U. S. Comp. St. Supp. 1907, p. 902), makçs it 
clear.that it was the intention of Congress that ail parties claiming to 
be aggrîeved by violations of the Interstate Commerce Acts by common 
carriers njust.first make application to the commission for an award of 
damages against the offending carrier, and afterwards apply to the 
courts for the enforcement of the order of the commission. Section 
16 provides in part as f ollows : 

"That I;f, after hearlng on a complaint made as pcovided in section 13 of 
this aet, the commission shall détermine that any party complainant is en- 
titled to an award of damages under the provisions of this act for a viola- 
tion thereof, the commission shfill make au order directing the carrier to 
pay to the compîainant the sum to whlch he is eutitled on or before a day 
named. If a carrier does not comply with an order for the payment of money 
within the time limlted in such order, the complainant, or any person for 
whosé benefit such order was made, may file in the Circuit Court of the 
United States for the district in whlch he résides or In which is located' the 
principal operating office of the carrier, or through which the road of the 
carrier runs, a pétition settlng . forth briefly the causes for which he claims 
damages, and the order of the commission, in the promises. Such suit shall 
proceéd In ail respects liké other civil suits for damages, except that on the 
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trlàj of sucti suit the'flnclings and order of the eonunission shall be prima 
l'acie évidence of the facts therein stated, and exeept tliat the petitioner shall 
uot be liable for costs in the Circuit Court nor for costs at any subséquent 
.stage of tli'e proceedings unless they accrue upon bis appeal. If the peti- 
tioner shall finally prevail be shall be allowed a reasonahle attornej-'s fee, to 
be taxetl and collected as part of the costs of tlie suit. Ali complalnts for 
the recovery of damages shall be filed with the commission wlthintwo years 
f rom the timé the cause of action accrues, and not af ter, and a pétition for 
the enforcement of au order for the payment of money sliall be filed In the 
Circuit Court wlihin one year from the date of the order, and not after: 
Provided, that clalins acerued prlor to the passage of this act may be pre- 
sented within one , year." ■ , 

I entertain no doûbt but that a party aggrieved by the enforcement 
against his protest of a published rate believed by such party to be 
unreasonable must, as a preliminary to a suit at laivr for damages, ob- 
tain a findmg from the Interstate Commerce Commission of thè unrea- 
sonablèness of the rate, and an award of réparation "becàuse of a 
wrong endured during the period when the unreasonabîe schedule was 
enforced by the carrier, and before its change and the establishment of a 
new oiie." See Southern Railway Co. v. Tift, 208 tl; S. 439, 27 Sup. 
Ct. 713, 31 L. Ed. 1124. This being my view, it follows that this court 
has no jurisdiction of this action. 

It is therefore ordered that the same be dismissed, without préjudice 
to the right of the plaintiff to institute any other action or proceeding 
that it may think proper. 



UNITED STATES v. HART. 
(Circuit Court, N. D. Florida. June 28, 1908.) 

1. Homicide— Justifiable Homicide — Self-Defknse. 

In a prosecutlon for murder charged to bave been epmmîtted on a 
milltary réservation, if the évidence is such as to satisfy the jury that 
the défendant was a trespasser on the réservation, and was walting 
around with the intent and purpose of bringing on a difflculty wlth an- 
other, anô, dld In fact bring on the difflculty with the person kllled, who 
met hls déath from a shot fired by défendant, such liilling cannot be jus- 
tlfled as In self-defeiise. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 26, Homicide, §§ 145- 
150.] 

2. Same— ''Murdeb"— KiLLiNG One with Design to BfFECT Death of An- 

OTIIEB. 

If a man shoots at another with the Intention of liilling bim (and such 
killîng if consummated would be jnurder), and kills a bystander or an- 
other, he is gullty of the murder of the person kllled, whether the kllllng 
of the latter was due to a mlstake as to hls or her Identlty, or to reck- 
lessness In the aim of the one doing the kitUng. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 26, Homicide, § 23. 

For other définitions, see Words and Phrases, vol. 5, pp. 4632-4637; 
vol. 8, pp. 7726, 7727.] 

3. Same— ','Malicb." 

Malice, legally speaklng. In relation to murder, Is a consclous violation 
of law to the préjudice of another ; evll design In gênerai ; the dictâtes of 
a wleked, depraved, andmallgnant heart. 

[Ed. Note. — For cases In point, seeGferit. Dlg. vol. 26, Homlplde, § 15. 

For other définitions, See Words and Phrases, vol. 5, pp. 4298-4304; vol. 
8, pp. 7712, 7713.] '■ 
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Prosecution for Murder. Charge to the jury. 

Emmett Wilson, J. E. D. Yonge, and J. R. Landrum, for the United 
States. 
Jones & Pasco, for défendant. 

SHEPPARD, District Judge (charging jury): It is the duty of 
the court to charge you on the law applicable to the facts in this case. 
Courts of the United States are not inhibited from summing up the 
facts and reviewing the testimony, but by statute the state courts are 
prevented from so doing, and this court in this state is disposed to 
be governed by the state practice, and consequently I will charge you 
only upon the law of the case. 

The indictment against James Hart, the défendant, chargées him 
with the murder of Sergeant Oscar L. Gatlin, on a military réserva- 
tion, at Et. Barrancas, Êscambia county, Fia. It is charged that said 
post or fort was then and there and before such time, to wit, on the 
night of the llth and the morning of the 12th of January, A. D. 1908, 
ceded to the United States, and was then and there, and now is, under 
the exclusive jurisdiction of the United States. This court could 
not entertain jurisdiction of the offense charged against the défend- 
ant, unless it was alleged to hâve been committed on the réservation or 
within some fort, arsenal, dockyard, magazine, or some other place, 
or district, under the exclusive jurisdiction of the United States. If 
it were not so charged, the offense would not be cognizable under the 
laws of the United States, and this court would be without jurisdic- 
tion to try it. I therefore charge you, as a matter of law, that the in- 
strument executed by the government of the state of Florida which 
has been produced in évidence in this trial cèdes to the United States 
exclusive jurisdiction over the land and territory contained within the 
boundaries of the military réservation in which is situated Et. Bar- 
rancas, Fia., but, like the other material facts charged in the indict- 
ment, the burden is upon the United States to prove beyond a reason- 
able doubt that the offense (if any offense was committed) was with- 
in the limits of the boundaries set forth in the cession of jurisdiction 
from the state of Florida to the United States, and used and occupied 
by the United States as such army réservation. That is a question 
of fact for you to détermine from a considération of ail the évidence, 
and, if you find that the homicide was not committed within the bound- 
aries covered by or included within the cession, then the offense would 
not be^within the jurisdiction of this court, and, if you should so find, 
it would be your duty to acquit the défendant. If you are satisfied 
that Sergeant Gatlin was_killed by the défendant at or within a place 
under the exclusive jurisdiction of the United States, it will next be 
your duty to inquire into the facts and circumstances of the alleged 
killing in order to détermine the question of the guilt or innocence of 
the défendant, James Hart. 

The crime, as I hâve already said to you, charged in the indictment 

is murder; but in your considération of the entire case you will not 

be limited or confined to an investigation solely of that offense. The 

statutes provide that in ail criminal cases the défendant may be found 

1G2 F.— 13 
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guilty of any offense the commission of which is necessarily contained 
in that which is charged in the indictment, and you are instructed by 
the court that the crime of manslaughter is included within the crime 
of murder. Both of thèse offenses are defîned by the law, and I will 
read you a définition of both: 

"Murder: The Revised Statutes of the United States prescribe a penal- 
ty for any person who comiiiits murder within any fort or other place 
or district of country under the exclusive jurlsdlction of the United States: 
but the statutes, do net deSne the offense of murder. Xheref ore we uuist turn 
to the common law as it exlsted In England before the Révolution, and has 
been Interpreted since by the courts, for a définition of that crime. It is this: 
Murder Is Where a person of sound memory and discrétion unlawfully and 
feloniously kills any human being in the peace of the sovereign, with malice 
prepense or aforethought express or implied. 

"Manslaughter: The ofCense of manslaughter, as deflned by the United 
States Revised Statutes In section 5341 (U. S. Comp. St. 1901, p. 3628), pre- 
seribes that every person who, within àny of the places or upon any of the 
waters described In the section that I flrst read, to wit, any fort, arsenal, etc. 
— every person who there unlawfully and willfully, but without malice, strlkes, 
stabs, wounds, or shoots at or otherwise injures auother, of . which striking, 
stabblng, woundlng, slwoting, or other injury such person (lies, is guilty of 
the crime of manslaughter." 

That is the définition of manslaughter. 

You will observe, gentlemen, that the distinction between murder 
and manslaughter is that in the first malice is présent, and in the lat- 
ter it is absent, It is thèrefore necessary to give you a technical mean- 
ing of the word "malice." ; Malice is defined as an intent to do in- 
jury to another, or a design formed of doing sorne mischief to an- 
other. It is essential that malice be shown in order to make the of- 
fense of murder. It may bé inferred from the mânnér of killing. If 
there was a formed purpose to kill at the time of the shooting, it is 
sufficient. But malice being an essential élément of murder, and in 
proving malice, like any other fact, the burden is on the government 
to prove beyond a reasonable doubt. 

There is another légal phrase which calls for a définition at the out- 
set, and which is necessary to explain to you in this connection and that 
is excusable or justifiable homicide. Homicide is excusable when com- 
mitted by accident or misfortune in legally correcting a child or serv- 
ant, or in doing any other légal act by lawful means, with usual ordi- 
nary care, and without any unlawful intent, or by misfortune, or ac^ 
cident, in beat of passion, upon sudden and sufficient provocation, or 
in any sudden combat without any dangerous weapons being used, 
and not done in any unusual manner. Homicide is justifiable when 
committed in either of the f ollowing cases : First, when resisting 
any attempt to murder such person, or to commit any felony upon him 
or her, or in any dwelling house in which such person shall be; or, 
secondly, when Committed in lawful défense of such person, or his 
or her husband, wife, parent, child, master, mistress, or servant, when 
there shall be reasonable ground to apprehend a design to commit à 
felony, or to do some great bodily injury, and there being imminent 
danger of such design being accomplished, or when necessarily com- 
mitted in attempting by lawful means to apprehend any person for 
any felony committed, or in suppressing any riot, or in lawfuUy keep- 
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ing and protecting the public peace. Thus you may see that every 
homicide is not murder, nor every killing of a human being a crime. 
It must be determined from the facts and circumstances, first, wheth- 
er or not the crime has been committed; and, if so, whether the de- 
fendant, James Hart, committed the crime. You hâve seen that mur- 
der is where a person of sound mind and discrétion unlawfully kills 
any human being in the peace of the sovereign with malice, prepense, 
or with aforethought, express or implied. To find that the killing of 
Sergeant Gatlin was murder, it will devolve upon you to détermine 
from the testimony whether or not the killing was unlawful and with 
mahce aforethought, express or implied. 

Manslaughter has been defined to be the killing of another vvith- 
out malice, express or implied, which may be voluntary upon sudden 
beat, or involuntary in the commission of some lawful act. Any un- 
lawful and willful kilHng of a human being without malice is man- 
slaughter, and thus defined it includes a négligent killing which is 
also willful. Manslaughter occupies the middle ground between ex- 
cusable, or justifiable, homicide on the one hand, and murder on the 
other. 

To constitute murder there must be malice, and malice, you will 
remember, was an intent to do bodily harm, a formed design, and 
deliberate intent to kill. It does not necessarily imply any ill will, 
spite, or hatred towards the individual killed, but includes a case of 
a depraved, wicked, and malicious mind, and a will deliberately bent 
on murder, or doing some great bodily harm. It implies préméditation, 
which is a period of time for prior considération, but as to the dura- 
tion of that period the Hmit cannot be arbitrarily fixed. The time in 
which to form a design varies as the minds and tempéraments of men 
difïer, according to the circumstances in which they may be placed, 
and an interval of time between the forming of the intent to kill and 
the exécution of such intent sufficiently long for the défendant to be 
fully conscious of what he intended, is sufficient to support a con- 
viction for murder. Malice, as I bave before said, may be inferred 
from the facts in the case. It may be drawn as an inference from ail 
the évidence that is produced when taken into considération as a 
whole. No fact, no matter how small, nor circumstance, no matter 
how trivial, which bears upon the question of malice, should escape 
careful considération by the jury, for instance, the time and place of 
the deed, and the préparation of the défendant, as well as the use of 
a deadly weapon; and it is only as a conclusion from thèse facts and 
circumstances that malice, if at ail, is to be inferred. Therefore, if 
you find from the évidence beyond a reasonable doubt that James 
Hart, while in the possession of a sound mind and memory and dis- 
crétion, within the peace and protection of the government, and with 
malice aforethought, express or implied, at any time before the find- 
ing of an indictment against him, at Ft. Barrancas, Fia., on a govern- 
ment réservation, did unlawfully and feloniously shoot and kill Oscar 
L. Gatlin, then you should find the défendant guilty of murder. Sec- 
tion 5339, supra. 

Section 1 of the act of January 15, 1897 (29 Stat. 487, c. 27 [U. S. 
Comp. St. 1901, p. 3630]) provides that in ail cases where the accused 
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is found guilty of the crime of murder or of râpe, under section 5339 or 
5345 of the Revised Statutes of the United States (U. S. Comp. St. 
1901, pp. 3627, 3630), the jury may qualify their verdict by adding 
thereto "without capital punishment," and, whenever the jury shall 
return a verdict qualified as aforesaid, the person convicted shall be 
sentenced to imprisonment and hard labor for life. Section 5339, re- 
ferred to, is the provision of the Revised Statutes under which the 
défendant is prosecuted, and I charge you, gentlemen, that under the 
law just read you may qualify your verdict in this case, if you should 
find the défendant guilty of murder, by adding thereto "without capi- 
tal punishment." If you find from the évidence beyond a reasonable 
doubt that James Hart shot and killed said Oscar L,. GatHn at Ft. 
Barrancas, Fia., on the govemment réservation, any time before the 
bringing of the indictment, and that such killing was neither justifi- 
able or excusable homicide, nor murder, then you may find the said 
James Hart guilty of manslaughter. If you believe from the évidence 
beyond a reasonable doubt that the défendant is guilty of murder, 
you will find him guilty as charged in the indictment. If, however, 
you find him guilty of manslaughter, your verdict will be: "We, 
the jury, find the défendant guilty of manslaughter." But, if you 
find that he is not guilty of either of thèse offenses, then your verdict 
will be: "We, the jury, find the défendant not guilty." The court 
charges you that the law présumes the défendant innocent until proven 
guilty beyond a reasonable doubt; that, if you can reconcile the évi- 
dence before you upon any reasonable hypothesis consistent with the 
defendant's innocence, you should do so, and in that case find him 
not guilty. 

You are further instructed that you cannot find the défendant 
guilty unless from ail the évidence you believe him guilty beyond a 
reasonable doubt. The court further charges you that a reasonable 
doubt is a doubt based on reason, and which is reasonable in view of 
ail the évidence; and if, after an impartial comparison and considéra- 
tion of ail the évidence, you can candidly say that you are not satis- 
fied with the defendant's guilt, you hâve a reasonable doubt. But if, 
after such impartial comparison and considération of ail the évidence., 
you can truthfully say that you hâve an abiding conviction of the 
defendant's guilt, such as you would be willing to act upon in more 
weighty and important matters relating to your own affairs, you hâve 
no reasonable doubt. Courts hâve found difficulty in defining rea- 
sonable doubt. It is perhaps easier to comprehend than to explain. 
It is never an unreasonable doubt; that is to say, by a reasonable 
doubt you are not to understand that ail doubt is to be excluded. It is 
impossible in the détermination of the issue to be absolutely certain. 
You are only required to décide the question submitted to you upon 
the strong probabilities of the case, but the probabilities must be so 
strong as not to exclude ail possibility of error, but as to exclude 
every reasonable doubt. 

The government in this case relies partly upon circumstantial évi- 
dence. The value of such évidence dépends mainly on the conclusive 
nature of the circumstances relied on to establish the controverted 
fact. Where circumstances are relied on entirely to justify a convie- 
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tion, the circumstances must not only be consistent with guilt, but in- 
consistent with innocence. Just what state of circumstances will 
amount to proof can never be a matter of gênerai définition. That 
circumstantial évidence is not only légal évidence and proper to be 
considered by you but a well-connected train of circumstances is as 
much conclusive of a fact as the greatest array of direct évidence. 
The true test always of such évidence is the sufficiency and weight of 
the évidence to satisfy your minds and consciences to the exclusion 
of every reasonable doubt of defendant's guilt. Absolute or mathe- 
matical certainty is not essential to proof by circumstances; but it is 
sufficient if the circumstances, with other proof or évidence in the 
case, produce a moral certainty as to the truth of the charge. 

You are the sole and exclusive judges of the credibility of the wit- 
nesses and the weight to be given their testimony. If there is a con- 
flict in the testimony, you should reconcile that conflict, if you can, 
but, if you cannot, then you are at liberty to discard that which you 
may believe to be unworthy of crédit, and believe that which comports 
best with reason and common sensé, and the strong probabilities of 
the case. When you are considering the testimony and the weight to 
be given the respective witnesses, you may take into considération 
the interest which any witness may hâve in the case. When a wit- 
ness has a direct, personal interest in the resuit of the trial, the tempta- 
tion may be strong to color or withhold the facts, and you are at 
liberty to consider the personal interest such witness has in the re- 
suit of the trial in weighing his testimony, and in determining how 
far or to what extent it is to be credited, if at ail. 

Charges requested and given for the government: 

(1) The court charges you that if you believe from the évidence 
that the défendant was a trespasser on the military réservation at Ft. 
Barrancas, Fia., at the time the deceased was killed, and was waiting 
around the room of Annie Hart with the intent and purpose of bring- 
ing on a difficulty, and, further, that the défendant himself brought 
on the difficulty with Gatlin, from which deceased met his death from 
a shot fired by the défendant, the défendant cannot plead self-defense 
to justify such killing. 

(2) The court charges you that if a man shoots at another with the 
intention of killing him (and such killing, if consummated, would be 
murder), and kills a bystander or another, he is guilty of the murder 
of the person killed, and this would be true whether the killing of 
the latter was due to a mistake as to his or her identity, or reckless- 
ness in the aim of one doing the kilhng. 

(3) The court charges you that malice in its popular sensé means 
hatred, ill will; while legally speaking it is the conscious violation of 
law to the préjudice of another. 

It is evil design in gênerai. The dictâtes of a wicked, depraved. 
and malignant heart. 
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E. I. DUPONT CO. V. JOHN SHIELDS CONST. 00. 

(Circuit Court, E. D. Pennsylvania. June 5, 1008.) 

No. 29. 

Sales— Thansfeb or ïitle— Waiver of Default in Paymet^t of Pbioe on 
Delivert. 

Défendant corporation purchased two locomotives from petitioner, to 
be settled for on delivery by a cash payment and tlie exécution of two 
notes running 60 and 90 daj'S. Tlie locomotives were delivered, and were 
used by défendant until a receiver was appointed for it 7 nionths later, 
although no settlement was made for them until 5 months after thelr 
delivery, when défendant made a cash payment, executed notes for the 
•^ remainder of the price, and accepted a lease from petitioner, by which 
the latter was to retain title to the locomotives until full payment. Held, 
tbat under the law of Pennsylvania the failure to promptly exercise Its 
right to redaim the property after defendant's default in payment was 
a waiver of such right, and the title thereupon passed to défendant, leav- 
Ing it a debtor for the price; that, having no title to the property at the 
time it was given and accepted, petitioner acquired no rights in the 
property by the lease, either of ownership or by way of security. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, §§ 552-556.] 

In Equity. On exceptions to report of référée. 

R. W. Archbald, Jr., and L. H. Van Dusen, for exceptions. 
R. Stuart Smith, opposed. 

J. B. McPHERSON, District Judge. I hâve read with attention 
the testimony that was taken by the learned référée (Sydney Young, 
Esq.), and I agrée fully with his fîndings of fact, which are as follows : 

"That on May 10, 1905, Wonham & Magor, agents for the H. K. Porter Com- 
pany, acknowledged by letter to the John Shields Construction Company an 
order received from them for two locomotives to be delivered to the John 
Shields Construction Company, of Quarryville, Pa., and in said letter said in 
conclusion: 

'• 'Terms of sale same as last order placed through Phlladelphia with the 
H. K. Porter Company.' 

"That the order for thèse two locomotives was conflrmed in a letter ad- 
dressed to Wouliam & îlagor under date of May 13, 1905, slgned by the John 
Shields Construction Company, and in the language: 

" 'We hereby confirm our verbal order to you of several days ago for two 
9x12 "-36" gauge Porter locomotives, to be delivered at Quarryville, Pa., by 
Pa. R. R.' 

"That on May 18, 1905, the H. K. Porter Company sent an invoice to the 
.John Shields Construction Company, in which the terms of the sale were giv- 
en as follows: 

" 'Terms: One-third cash on shipment, one-third 60 days note with 6% In- 
terest, and one-third 90 days note with 6% iuterest.' 

"That on May 24, 1905, Wonham & Magor, representing tbe H. K. Porter 
Company, wrote the John Shields Construction Company, inciosing a dupli- 
cate invoice and bill for the locomotives in question, and said: 

"'In accordance with terms of sale, we would be obligedby your sending 
us check by return of mail for one-third of the invoice amount, and the 
balance in 60 and 90 days notes, with interest at 6% added, notes to be from 
date of shipment, viz., May ISth.' 

"That in accordance with the agreement the two locomotives in question 
were shipped by the II. K. Porter Company to Quarryville, Pa., and were 
received by tlie John Shields Construction Company some time in the latter 
part of May, 1905. 
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"Tliat the locomotives remaiiied in tlie possession of tlie Jolm Sliields Coii- 
struetion Company and were used by tliem on the worli they were doing ou 
tlie Pennsylvania low-grade division from tlie date they were reeeived up un- 
til the date when the John Shields Construction Company went into the 
hands of a receiver, in December, 1905. 

"That no payment was made by the John Shields Construction Company on 
accountof thèse locomotives until October 16, 1905. 

"That from the date of the sale up to October 16, 1905, the H. K. Porter 
Company and its agents, Wonham & Magor, were diligent aud persistent in 
demanding payment. Thls is shown by the ietters addressed to the John 
Shields Construction Company by Wonham & Magor under date of June 5, 
1905, July 7, 1905, September 5, 1905, and October 12, 1905, and by the H. 
K. Porter Company under date of July 27, 1905, August 12, 1905, September 
20, 1905, and October 4, 1905. (Copies of ail the Ietters referred to will be 
found in Bxhibit A,) The language in the letter of July 7, 1905, referred to 
above, was in part: 

" 'As same [settlement] is now long past due, we would appreciate it very 
much if you would give thls matter your immédiate attention, sending us 
cash payment and notes in settlement by return of mail.' 

"In the letter of July 27, 1905, referred to above, appears the following: 

" 'We trust that you will make settlement of thls account wltli Siessrs. Won 
ham & Magor at once and greatly oblige. H. K. P. Co.' 

"Agaln in the letter of September 5, 1905^ referred to above: 

" 'We hâve asked you a number of tlmes to kindly favor us with a settle- 
ment of some character on thls order, but, up to the présent tlme, we hâve 
had no word from you of any kind. "Pittsburg" state that they must hâve 
some deflnite statement from you. Otherwise. wbile they regret to very much. 
they will hâve to take some action to protect thenisolves.' 

"That there is nothing in the testimony or correspondence to show that the 
H. K. Porter Company at any time asked for a return of the locomotives, and 
that the locomotives wereat no time after delivery, up to the date when 
the Jolin Shields Construction Company went Into the hands of a receiver, eut 
of the possession or control of the John Shields Construction Company. 

"That the wltness Lanham, an employé of Wonham & Magor, called upon 
the John Shields Construction Company on uumerous occasions, attempting to 
make a settlement, and that he was unable to obtain a satlsfactory settlement. 

"That the wltness Stimpson, who was called on behalf of the II. K. Porter 
Company, stated (page 2), in reply to the question by the counsel for the 
petitioner: 

" 'Q. Won't you please tell the référée ail that you know of that trans- 
action? 

" 'A. There was a sale made to them prevlous to my coming into their em- 
ploy, two locomotives. The agreement was for payment in part cash, balance 
in notes, sixty and ninety days.' 

"That the wltness Stimpson testifled that on numerous occasions he saw 
Mr. Carter, treasurer of the John Shields Construction Company, in attempting 
to get a settlement from said company. That he did not see John Shields, 
because, when he called at his office, he was told that Mr. Shields was not 
in town. That finally, late In September or early in October, 1905, the wlt- 
ness saw John Shields, and (page 4): 

" 'He spoke of the John Shields Company, was rather proud of the name 
John Shields (and had good reason to be), and he spoke of their perfect ability 
to meet their obligations in every way, and I told hlm I hadn't the slightest 
doubt that was so, but as we had been six mouths or so, or several months, 
without anything on paper, we vvould like something to protect us, and then 
he agreed to signing the- lease and the notes, and i went and got the notes 
and he signed them.' 

"That said lease was signed by the John Shields Construction Company, 
John Shields, président, on October 16, 1905. That said lease was in the usual 
form of car lease, and that it was acknowledged before a notary public on 
the date of its exécution, and that at the time of the exécution of said lease 
(Bxhibit D) $1,000 was paid in cash, and two notes of 60 aud 90 days, re- 
spect! vely, were given for the remainder. 
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"That the note mentloned in the car service agreement (above referred to 
as 'car lease') as 60 day note dated October 15, 1905, due December 15, 1905, 
for $2,040.70, bas been paid. 

"That sald lease was recorded on Jannary 9, 190C, in the ofSce for tlie re- 
cording of deeds in and for Lancaster county, Pa., in Deed Boolî B, vol. 18, 
p. 281 et seq. 

"That, althoiigh ail diligence was used In attempting to collect the money 
due, there is nothlng in the testimony to show that any artifice or fraud 
was resorted to by the John Shlelds Construction Company to prevent the 
représentatives of the H. K. Porter Company from seelng thé président or 
any of the other offlcers of the John Shlelds Cbnstruetion Company, and that, 
although the witness Lanham sald that he was going to see the président of 
the John Shlelds Construction Company at his résidence at Flemington, N. J., 
there is nothlng to show that he màde any attempt to see him at any place 
other than at hls office, !ind that, although he asked the treasurer to sign the 
notes and car lease, the treasurer informed him that he had not authority to 
do so. 

"That the only testimony to support the contention that there was any 
agreement to sign a car lease at the time the locomotives were purchased 
Is f ound in the testimony of the witness Stimpson (page 4), at a conversation 
whlch lie sald took place at the meeting between himself and John Shlelds 
late in September or early. in October, 1905. He testifled as follows: 

" 'Q. Dld you State to Mr. Shields, Sr., that they were the terms of sale, 
as you understood them? A. Yes, and I asked him If he would be willing to 
sign everything — that is, the notes and the car lease— and glve me a check. 
He simply objected to the car lease on the basis of not wantlng the name 
appeariug on locomotive ; but I told him that was the agreement, the original 
agreement, and that there waa no getting back of it.' 

"That this testimony Is clearly contradicted by the letters referred to In 
the earlier part of this report from Wonham & Magor and from the H. K. 
Porter Company to the John Shields Construction Company. The flrst letter 
in whieh a car lease Is mentloned is the letter of September 20, 1905, from 
the H. K. Porter Company to the John Shlelds Construction Company, in 
which they say, 

" 'As you are aware, and as explalned in our letter of August 12th [whlch 
letter is not in évidence], thèse locomotives were sold to be paid for one- 
third cash on shipment, one-thlrd 60 days note, and one-thlrd 90 days note, 
notes dated day of shipment and bearlng 6% interest, we retainlng ownership 
of the locomotives until final payment by the usual lease or car trust plan. 
The lease and notes for thèse locomotives were sent to you through Mr. F. S. 
Wonham, in New York, but we hâve never had the lease returned, nor the 
notes slgned and returned, nor hâve we received the cash payment which was 
due on the day of shipment.' 

"That, there being contradiction as to whether there was any agreement 
to exécute a car lease at the time the sale was made, the référée feels that 
he must décide, owing to the fact that the prépondérance of évidence shows 
that no such agreement was made at the time of sale, but that It was an 
afterthought, that the written évidence, as contained in the letters referred 
to previouSly, should be glven more credence than the testimony of the wit- 
ness Stimpson. The référée feels that his view ou this point Is conflrmed by 
the further fact that the wltnesses showed that the H. K. Porter Company 
had the greatest faith in the flnancial standing of the John Shlelds Construc- 
tion Company, and that only after the numerous delays in payment dld they 
become vvorrled, and then the car lease plan snggested Itself, as shown by 
that portion of the testimony of the witness Stimpson (page 4) whlch says: 

" 'I told him [John Shlelds] I hadn't the slightest doulît that was so [that 
the John Shlelds Construction Company could meet Its obligations], but as we 
had been six months or so, or several months, wlthout anything on paper, we 
would llke somethlng to protect us, and then he agreed to signing the lease 
and the notes. * • • ' 

"That on October 24, 1905, the H. K. Porter Company shlpped, via the 
Adanis Express Company, four ownership plates, contalnlng the words 'H. K. 
Porter Co., Ovsners,' to the John Shields Construction Company, and that 
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Tiiider date of October 2e, 1905, the John Slilelds Construction Company were 
written a letter by Wonliam & Magor, which instructecl them to place thèse 
ownershlp plates one on eacli side ot the eab of each of the two locomotives 
in question ; but that the John Shields Construction Company did not recelve 
notice that thèse plates had beeu shipped, and the plates were not received by 
the John Shields Construction Company until after the said company went 
into the hands of a receiver, and that they were never put on the said loco- 
motives. 

"In conclusion, that at the tlme of the exécution of the car lease in ques- 
tion the H. K. Porter Company did not know of the insolvency of the John 
Shields Construction Company, and that the John Shields Construction 
Comx)any went into the hands of a receiver in December, 1905." 

I also agrée with the referee's first conclusion of law, and I adopt 
his report thereon (which follows immediately) as the opinion of the 
court : 

"The first question which présents itself for the décision of the référée is 
whether the car lease agreement would hâve been binding upon the John 
Shields Construction Company, had the H. K. Porter Company endeavored to 
enforce the provisions contained in the car lease agreement. In order that 
it should be binding, the title to the locomotives in question must hâve beeu 
in the H. K!. Porter Company at the tlme the car lease agreement was exe- 
cuted, to wit, on October 16, 1905. The original contract for the locomotives 
was entered into by the John Shields Construction Company with the H. K. 
Porter Company on May 16, 1!)05. By the terms of that contract the loco- 
motives were sold by the H. K. Porter Coinpany to the John Shields Con- 
struction Company. According to the terms of sale, a portion of the pur- 
chase price was to be paid upon delivery in cash, and the balance by two 
notes, one a 60-day note, and the other a 90-day note. The locomotives were 
delivered at once, and were recelved and used by the John Shields Con- 
struction Company up to the tlme that company went into the hands of a 
receiver. The car lease agreement, as noted, was not entered into by the 
Porter and Shields Companies until the 16th of October, 1905, five months 
after the original sale. During those flve months the H. K. Porter Company 
repeatedly recognized the sale, by demanding payment of the purchase price, 
as will be noticed from the language of the letter of May 24, 1905, in which 
the words appear, 

" ' * » * jjj accordance with terms of sale, we would be obliged by your 
sending us eheck by return of mail,' etc. 

"And In numerous other letters the same language Is used. Then, referring 
to the testimony of witness Stimpson (page 2): 

" 'There was a sale made to them previous to my eoming into their em- 
ploy, two locomotives,' etc. 

"Also in the Invoice of May 18th the words appear: 

" 'Sold to the John Shields Construction Company.' 

"And, as seen from the testimony of John A. Carter (pages 9 and 10), the 
sale was completed by the delivery of the locomotives to the John Shields 
Construction Company. The terms of the sale not having been conjplied with 
by the John Shields Construction Company, the H. K. Porter Company then 
had a perfect right to retake the locomotives, provided they did so promptly. 
But they did not retake the locomotives, and the so-called car lease agreement 
was not executed until. as said above, flve montlis had elapsed, and during 
that period at no time did they demand a return of the locomotives or assert 
finy rlght of ownershlp in them. The question, then is, was there any retrans- 
fer of the title to the locomotives prior to the exécution of the lease? In 
no place in the testimony does it appear that there was such a retrausfer, and, 
although the testimony is slightly contradictory, the référée feels compelled 
to décide that the car lease agreement was an afterthought, which suggested 
Itself to the officers of the H. K. Porter Company when they found tliat the 
John Shields Construction Company were in this instance such slow pay. The 
first mention that appears in the correspondence of the suggestion of having 
any car lease agreement signed is in the letter of September 20, 1905, from the 
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Porter Company to the Shlelds Company. None ot the previous letters in 
évidence refers to sueh an agreement, and eaeh, in referrlng to the transac- 
tion of May 16, 1905, speaks of it as a sale. Tlie only scintilla of évidence in 
support of the contention that a car lease agreement was suggested at the 
tlme the original agreement was entered Into Is that testimony glven by the 
wltuess Stlmpson (page 4), when he testlfied that late in September or early 
in October. 1905, he saw John Shields, and that the followlng conversa- 
tion took place: 

" 'He spoke of the John Shlelds Company, was rather proud of the name 
of, John Shields (and had good reason to be), and he spoke of their perfect 
abîllty to meet their obligations In every way, and I told hlm I hadn't the 
slightest doubt that was so, but as we had been six months or so, or several 
months, without anything on paper, we would llke something to protect us. 
and thon lie agreed to signlng the lease and the notes, and I went and got the 
notes and he signed them.' 

"Thls testimony Is so overwhelmlngly çontradlcted by the written évi- 
dence, and by the fact that the car lease agreement was evidently an after- 
thought, which only suggested itself when the l'orter Company began to 
worry about payment on the locomotives, that the rel'eree feels compelled to 
disregard it. Therefore, In the opinion of the référée, there was a coudltional 
sale, and wlth the conditlonal sale the title passed to the vendees, and the 
title could only hâve been revested in the vendors by their asserting promptly 
their right to ownership in the locomotives. 

"In the case of Frech v. I^wis, 218 Pa. 141, 67 Atl. 45, 11 L. R. A. (N. S.) 
948 (1907; C. P. 5, Phlladelphia County), the plnintlff brought an action of 
replevin against the défendant for two carrlages. The facts were that the 
plaintlfif was to furnish the défendant wlth two carrlages, to be pald for on 
dellvery. The plalntlfE furnlshed the défendant wlth the carrlages, and the 
défendant used them. Fréquent demands were made on the défendant for 
the money, and two months and a half elapsed, and then the plalntiff began 
an action of replevin for the carrlages. The lower court permitted the case 
to go to the jury, who found in favor of the plaintlif and gave the plaiutifC a 
verdict for the property. The lower court was afflrmed by the Superlor Court 
In a dlvldéd court of four to three. In reversing the court of common pleas 
and the Superlor Court, Mr. Justice Stewart said: 

" 'The settled doctrine of our cases is to the efïect that where the contract 
of sale provides for payment of the purchase price on dellvery of the article 
sold, and the seller delivers the goods, but the buyer fails to pay, the right 
of property does not pass to the buyer wlth the possession, but remains with 
the seller, who may, at hls option, reclaim the goods. In some jurisdictlons 
the right of property is held to pass wlth the dellvery unless at the time the 
right to retake is expressly declared by' the seller. We bave not gone so far. 
Our cases prdceed on the theory that untll payment bas been made or walv- 
ed the contract remains executory. and that dellvery in such case is not a 
completion of the contract, except as an Intention to so regard it is expressly 
declared or can fairly be inferred from the circumstances attendlng. Posses- 
sion, however, havlng passed, and the buyer by the act of the seller havlug 
been invested with the indicia of ownership, the pollcy of our law requires 
that thls situation — possession in one and the right of property in another — 
shall continue no longer than is necessary tb enable the seller to recover the 
goods wlth which he bas parted. The law glves the seller the right in such 
case to reclaim hls goods, but he must do so promptly; otherwlse, he will be 
heid to hâve waived hls right and can only thereafter look to the buyer for 
the price. The question the présent case suggests is, when does thls inference 
of waiver arise? Our authoritles admit of but one answer: Except when 
dela.ved by trick or artifice, the assertion of the right to reclaim the property 
iuust foUow Irtlmediately upon the buyer's default. Thls does not mean that 
the seller must eo Instante begin légal proceedings to recover the goods; but 
it does mean that the seller, when he discovers that his dellvery is not fol- 
lowed by paj'meut, as he bas the right to expect, is at once put to his élec- 
tion whether he wlU waive the condition as to payment and allow the do- 
livery to become absolute, or retake the property, and that he is to allow no 
unnecessary delay lu niaking his cholce. The object of the law is not to 
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multiply his remédies because of his disappointment. He may not contiinio 
to holà his right to the goods and at the same time hold the buyer as his 
creditor. One or the other he must relinquish, and do It promptly, or the law 
will forfeit his right to elect. Two months and a balf elapsed before he began 
this action of replevin, which was his flrst assertion of coutiuued ovvuershlp 
of the property. It was not only too late, but his conduct shows that during 
ail this time he was dealing with the défendant as though the latter was his 
debtor.' 

"As under the above décision the H. K. Porter Company did not bave the 
right of ownershlp in the locomotives, they could not, of course, lease them 
to the John Shields Construction Company, as the power to exécute the lease 
is predicated upon ownershlp in the lessor. It is, however. contended by the 
H. K. Porter Company that they did not assert their right to ownershlp in 
the locomotives uutil the expiration of some four or flve months owing to the 
fact that fraud or artifice was practlced on the part of the John Shields Con- 
struction Company ; but, after an examination of ail the testimony and of the 
autliorities, the référée is of the opinion that there was no fraud or artifice 
practiced by the John Shields Construction Company, and tliat this questiou, 
therefore, does not enfer into the case, and therefore, under the authorlty of 
Frech v. Lrewis, supra, that the II. K. Porter Company is not entitled to the 
locomotives in question." 

As the referee's décision upon this point disposes of the case com- 
pletely, I see no occasion to consider his second conclusion. But 
this remark must not be understood even to intimate a dissent from the 
views he has expressed in support of such conclusion. It simply means 
what it says, namely, that under the circumstances it would be super- 
fluous for me to consider his discussion of the second proposition em- 
braced in his report. 

The exceptions of the H. K. Porter Company are therefore over- 
ruled, and the décision of the référée is confirmed. 



ROGERS V. LAWïON. 

(Circuit Court, AV. D. Wisconsin. June 24, 1908.) 

No. 4. 

1. Courts— Jtjrisdictionof Fédéral Courts— Amount in Coniboversï'. 

In a suit for au accounting by a surviving partner, the amount in con- 
troversy is the value of the eutire partnership property, and where that 
exceeds $2,000 it is sufficlent to sustain the jurisdiction of a fédéral court. 

[Ed. Note. — Jurisdiction of Circuit Courts as determined by the amount 
in controversy, see notes to Auer v. Lombard, 19 C. C. A. 75; ïennent- 
Stribling Shoe Co. v. Roper, 36 C. C. A. 459.] 

2. Partnebship— CoNTBACT Creating— Pabtnership or Leasr. 

A wrltten contract, in the form of a lease of a farm by the first party 
to the second for a term of years, provided that the flrst party should 
furnish with said farm one-half of ail the stock, seed, teams, feed, and 
machînery necessary to work the farm, and pay one-half of the taxes 
on the Personal property and one-half the repairs on machinery and tools; 
that the second party should furnish the remaining half of such items, 
farm the land in a workmanlike manner, imû deliver up to the flrst party 
"one-half of ail the products of such farm" and the premises and appur- 
tenances at the expiration of the term. Held, that such contract was 
one of lease, and not of partnership, the parties sharing gross retums, and 
not profits, and the business to be conducted by the second party In his 
discrétion and on his sole responslbility, and that the fact that in practice 
the second party sold the products, aud paid the expenses, cost of addi- 
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tlonal stock, machinery, etc., from tbe proceeds, and dlvlded the remain- 
der, with the assent of the flrst party, was merely a matter of convenience, 
whieh did not change the nature of the coiitraet, uor show an intention 
to do so. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Partnership, § 
2-5.] 

In Equity. On demurrer to plea to jurisdiction. 
A'. G. Scott and Olin & Butler, for complainant, 
A. A. Jackson, for défendant. 

SANBORN, District Judge. General demurrer and plea to the 
jurisdiction. The amended bill, as amended by leave of court, shows 
the diverse citizenship of the parties, and allèges that on July 18, 
1902, one F. D. Rogers, then husband of complainant, but since de- 
ceased, made an agreement with défendant to form a gênerai copart- 
nership business in farming, stock raising and sellihg, and the manu- 
facture and sale of butter and other dairy products, on a farm be- 
longing to said P.' D. Rogers, which agreement was reduced to writing 
and signed by the parties. The agreement is set out Verbatim in 
the bill, and is in the ordinary form of a lease, except as to the réserva- 
tion of rent. In substance the agreement so set out is as follows: 
Rogers leases, démises, and lets to Lawton, his heirs, executors, ad- 
ministrators, and assigns, a farm of 214 acres, to hâve and to hold 
for the term of 10 years from December 1, 1902. The agreement 
then proceeds as follows : 

"(1) The said party of the flrst part hereby agrées to furnish with said 
farm one-half of ail the stock and teams necessary to work said farm, one- 
half of the seed of ail kinds, one-half of the tools, one-half of the repairs on 
the same, one-half of the blacksmith's bills, pay one-half of the tax on the 
stock, teams, and tools on said farm, one-half of the feed for the stock and 
teams, and pay one-half of the thresher's bill of ail kinds. 

"(2) That sâid party of the second part doth hereby agrée to take said 
farm with the appartenances thereon, farm the same in a workmanlike man- 
ner, and furnish one-half of ail the stock, teams, and tools necessary to work 
said farm, pay one-half of the repairs on the tools, furnish one-half of the 
seed of ail kinds, one-half of the feed for the stock and teams, pay one-half 
of the blacksmith's bill, one-half of the thresher's bill of ail kinds, pay one- 
half of the tax on the stock, teams, and tools on the farm, and deliver up to 
said party of the iirst part one-half of ail the products of sùch farm (except 
the fruit and poultry, which he has for his own use), said products properly 
stored and cared for in a propèi; inanner, and in as good prder as possible, and 
deliver up said premises and apputtenances thereof at the expiration of said. 
term to the said party of the flrst part, his agent, attonley, heirs, or as- 
signs, peaceably and In good order. 

"(3) That the said party of the flrst part hereby agrées to furnish for said 
party of the second part a garden and flrewood for his personal use, and the 
keeping of one cow (out of undlvided feed), and ail the material for repairing 
buildings and f ences on said farm, or for new buildings or fences, the party of 
the second part doing the work of repairing and building ôf new fencés ; the 
party of the second part to furnish butter for the family use of the party of 
the flrst party out of connnon stock. 

"(4) That the party of the second part also agrées to eut up the corn when- 
ever it is proper or will pay to do so." 

Thèse are ail the provisions of the paper; the matter quoted being 
followed by the attestation and signatures. The bill further allèges 
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that at the time the contract was made ail the personal property on 
the farm consistée! of ail property necessary or désirable for a stock 
and dairy business, and was owned jointly by said Rogers and Law- 
ton, and had greatly increased in value since the establishment of 
the business, which was a long time before the agreement was made, 
so that at the time of the filing of the original bill the property owned 
by the partnership was in excess of $4,000. It is further stated as 
f ollows : 

"Your oratrix further shows that at no time since the exécution of said con- 
tract has there been a division between the parties thereto of the gross pro- 
ducts of said farm, or of the products in kind ; but ail the products, consisting 
of hogs, cattle, butter, milk, and surplus grain, hâve been sold and converted 
Into cash, and from the mohey derived f rom such sales the défendant has paid 
the running expenses of the business, purchased additional brood and stock 
animais, dairy and farm machinery and implements as required and agreed 
upon, and thereupon, on or about the Ist of each month, the said défendant, 
Lawton, has paid to or deposlted In bank for account of the said Rogers one- 
half of the net remaining cash, after deducting ail expenses and disburse- 
ments. Tour oratrix further shows that ail losses accruing to said parties by 
reason of the death of stock or otherwise hâve been shared equally between 
them, In like manner as they hâve shared the profits and expenses." 

Allégations follow showing the death of F. D. Rogers and how 
complainant succeeds to his interest in the property, and it is claimed 
that the bill shows a partnership, and not a lease, which partnership 
was dissolved by the death of F. D. Rogers. An account is sought 
against Lawton as surviving partner. By an amendment to the bill 
the allégation as to the interest of complainant in the common prop- 
erty is made more spécifie, and the value of the balance of the term, 
assuming the agreement to be a lease, is stated. 

Défendant filed a plea to the jurisdiction, for the purpose of showing 
that the amount in controversy did not exceed $2,000, exclusive of in- 
terest and costs, and was allowed to amend the plea to show the rental 
value of the farm and the value of the balance of the term. Assuming 
the plea to be true, it appears there from that the common persénal 
property considerably exceeds $2,000, and I shall assume, without par- 
ticnlar examination of the question, that the whole of the common 
property constitutes the amount in controversy, and that the court has 
jurisdiction. The amended plea to the jurisdiction is therefore over- 
ruled, and the jurisdiction sustained. 

The important question is whether the amended bill states a part- 
nership or a lease. This question is raised by the demurrer for want 
of equity. On the part of complainant it is argued that the agreement, 
as acted on and modified by the parties, by dividing money, instead of 
products, constituted a partnership, in which the common fund was 
the use of the land and half of the stock, implements, etc., contributed 
by Rogers, and the other half of the personal property and his own 
services contributed by Lawton. On the other hand, it is urged that 
the parties made a lease, created a term for a definite time, with a 
réservation of rent in kind ; that the agreement clearly stipulâtes only 
for a division of gross returns, and not profits; that the custom of 
the parties to sell and divide the proceeds could not change such clear 
agreement to divide gross returns ; and that, the instrument being in 
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the usual form of a lease, without any agreement to share profits, the 
intention of the parties to create the relation of landlord and tenant 
is clear. 

There are several reasons why the relation is not, in my judgment, a 
partnership. The parties put their agreement in the form of a lease, 
thus showing their intention not to create a partnership. It is true 
that, if they had stipulated for the relation of partners and clearly 
created that relation, the fact that Rogers leased the land to: Lawton 
wbuld be unimportant. If they had clearly contracted for those things 
which make a partnership, they would hâve been partners, whatever 
they might hâve called theniselves or each other. Woolworth v. Mc- 
Pherson, 55 Fed. 558; Rosenfield v. Haight, 53 Wis. 260, 10 N. W. 
378, 40 Am. Rep. 770. But, as said V the Suprême Court in Ivondon 
Assurance Co. v. Drennen, 116 U. S. 461, 472, 6 Sup. Ct. 442, 29 L. 
Ed. 688: 

"Persons cannot be niade to assume the relation of partners, as between 
themselves, wben their purpose is that no partnership shall exlst." 

Another reason is that the agreement is one for sharing gross re- 
turns, not profits. Lawton is to farm the land and "deliver up * * * 
one-half of ail the products of the farm" to Rogers. No matter how 
much it may cost to farm the land "in a workmanlike manner," no mat- 
ter how many hired men Lawton may need in order to do so, and 
without regard towhether there is any profit, Lawton must deliver 
to Rogers one-half of ail the products of the farml The rule that a 
contract to share gross returns négatives a partnership is well settled. 
Lindley on Part. 16, 17 ; 22 Am. & Eng. Encyc. of Law, 44, 45. Agrée - 
ments like that in question hère furnish a common instance of con- 
tracts to share gross returns. Id. 45. 

It is argued, however, that the allégations of the bill show a waiver 
of the agreement to share gross returns, and establish a contract to 
share profits, as such. The allégations are that there never has been 
a division of gross products, or products in kind, but àll such products 
hâve been sold, after paying expenses, and the money divided, and that 
ail losses from the death of stock or otherwise hâve been shdred 
equally. I do not think that this allégation shows a clear or positive 
modification of the agreement to share gross returns, or a clear or 
positive intent to change a term into a partnership; Probably this 
change was made as a mère ' matter of convenience, without any in- 
tention to change so vitally and radically the whole relationship. At 
ail events the change is not so clear and unequivocal as to authorize 
a definite inference that a partnership was thus created, where none 
before existed, out of the leasehold. The bill does not allège that the 
agreement was modified by the conduct of the parties, but claims that 
the original written agreement itself constitutes a partnership. The 
allégation that ail losses by the death of stock or otherwise hâve been 
equally shared is entirely consistent with the agreement that each 
should furnish half of the stock, etc. 

Finally, there is nothing in the original agreement, or in the conduct 
of the parties in carrying it out, which reserves any control or influence 
of Rogers in the management of the business. Lawton is to farm the 
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land in a workmanlike manner. He is entirely responsible for this. 
What crops were to be planted, and how the business vvas to be man- 
aged, are left entirely with Lawton. Suppose a farm hand, employed 
to assist in haying, had been injured by Lawton's négligence; would 
Rogers hâve been liable ? . Having no responsibility, control, or in- 
fluence in his sélection, or direction, or in the sélection of other work- 
men, it is- clear he would not. Norton v. Wiswell, 36 Barb. (N. Y.) 
618. To the effect that such an instrument as that in question does 
not create a partnership, see Strain v. Gardner, 61 Wis. 174, 31 N. W. 
35; Foley v. S. W. Land Co., 94 Wis. 339, 331, 333, 68 N. W. 994; 
Rowlands v. Voechting, 115 Wis. 352, 91 N. W. 990; Simanek v. 
Nemetz, 120 Wis. 43, 45, 46, 97 N. W. 508; Warner v. Abbey, 112 
Mass. 355, 360 ; Reeves v. Hannan, 65 N. J. Law, 249, 48 Atl. 1018 ; 
Walls V. Preston, 25 Cal. 60, 63, 67; Smith v. Schultz, 89 Cal. 526, 
26 Pac. 1087 ; Schlicht v. Collicott, 76 Miss. 487, 24 South. 869 ; Alex- 
ander v. Zeigler, 84 Miss. 560, 36 South. 536 ; Day v. Stevens, 88 N. 
C. 83, 43 Am. Rep. 732. 

The plea is overruled, and the demurrer sustained. The bill should 
be dismissed for want of equity. 



' In re ALPER. 
(District Court, S. D. New York. November, 1907.) 

BANKEUPTCY— CONTEMPT OF COURT— FAILUBE TO PRODUCE BOOKS. 

A bankrupt, who falled to produee hls books useil in the conduct of 
hls business on hls examinatlon before a spécial oomniissloner appointed 
by court to examine hlm under Bankr. Act .July 1. 1898, c. 541, § 21a, SO 
Stat. 552 (U. S. Comp. St. 1901, p. 3430), as required by the order for such 
exauiination, and also by a subséquent order made by the commissloner. 
although he admltted keeping books and gave no reasonalîle explanatlon of 
their disappearance, Is guUty of a contenipt of the court, wbich lias jurls- 
dlctlon to commit Ulm therefor. 

In Bankruptcy. Habeas corpus to test validity of the imprison- 
ment of a bankrupt for disobedience of an order of the bankruptcy 
court. The opinion states the case. 

Max D. Steuer, for petitioner. 

James, Schell & Elkus (Abram I. Elkus and James N. Rosenberg, 
of counsel), for défendant. 

HOLT, District Judge. This is a writ of habeas corpus to test 
the validity of the imprisonment of Israël Alper. Alper is a bank- 
rupt, who was adjudged guilty of contempt by the District Court for 
not producing and delivering to the receiver in bankruptcy certain 
books of account. The sole question upon this application is whether 
the court had jurisdiction to make the order. 

By an order of the District Court dated September 4, 1907, Alper, 
the alleged bankrupt, was directed to appear before a spécial commis- 
sloner and submit, under section 21a of the bankruptcy act (Act Julv 
1, 1898, c. 541, 30 Stat. 552 [U. S. Comp. St. 1901, p. 3430]), to an 
examination relating to his acts, conduct, and property. The order 
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contained a clause which ordered that Alper produce at the said ex- 
amination ail books and other memoranda used by him in the conduct 
of his business, i Alper appeared before the commissioner and was 
examined. Heiadmitted that he had kept various books in his busi- 
ness, which he did net produce. The commissioner directed him to 
produce them, but he did not produce them. A motion was there- 
upon made to punish him for contempt. Upon the hearing of the 
motion the district judge, in addition to the affidavits presented, di- 
rected that the bankrupt bé examined orally in his présence, and such 
examination took place. After the hearing and argument of the case, 
the court adjudged the bankrupt in contempt, and made an order com- 
mitting him to prison until he should produce the books in question, 
directing, however, that for two days the marshal should permit him 
to go wherever he wished for the purpose of searching for the books. 
The bankrupt thereupon went to his safe, which had been blown open 
and had previously been found to be empty, and found there some 
books or papers, formerly used in his business, but of no importance, 
which were not the papers that he had been ordered to produce. His 
counsel having claimed that he had complied with the order, the mat- 
ter came up again before the judge, who thereupon entered a final 
order finding the bankrupt again guilty of contempt and committing 
him to prison. : ■ 

There seems to me to hâve been ample grounds for holding that 
he had been guilty of contempt in violating the provision in the origi- 
nal order for his examination which required him to produce his 
books before the commissioner. If such order had not contained any 
such provision, he would hâve been guilty of contempt in not com- 
plying with an order of the commissioner on the examination that he 
produce his books. If at any time subsequently, after the notice of 
motion was given, or before the order for his commitment was enter- 
ed, he had produced the books, his contempt might hâve been purged. 
His claim, in substance, was that he did not hâve the books and did 
not know where they were; but the entire évidence showed an ex- 
tremely suspicious disappearance of assets for a large amount and a 
like disappearance of important business books, for the disappear- 
ance of which no reasonable explanation was given. 

In my opinion, the District Court had jurisdiction in the case, and 
the writ of habeas corpus is dismissed. 
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SOHAGDN V. SCOTT MF<3. CO.* 

(Circuit Court of Appeals, Elgtith Circuit. April 17, 1008.) 

No. 2,689. 

1. Accord and Satisfaction— Right of Action for Feaud and Deceit. 

Wliere a purehaser of a macliine, after using It for a time, resold it 
to tlie seller at an agreed prlce exceedlng that which he pald, to be credlt- 
ed upon the purchase prlce of a new machine, the transaction operated 
as an accord and satisfaction of any claim for damages he may hâve had 
for fraud and deceit in Its sale. 

[Bd. Note. — ^For cases in point, see Cent. Dlg. vol. 1, Accord and Satis- 
faction, S§ 98-110.] 

2. Feaud— Gbounds of Action— Intent to Defbaud— Bubden of Peoof. 

In an action for fraud and deceit, the burden rests on the plaintifC to 
prove that the représentations relied on were of material facts, that they 
were false, and made by défendant wlthout reasonable ground to believe 
them to be true, and with Intent to defraud, and that plaintlfC was rea- 
sonably entitled to, and did In f act, rely on the same to his damage. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 23, Fraud, §§ 46, 47.] 

3. Same— Ratification of Contract. 

Plaintlff purchased a brick machine from défendant under a written 
contract which provlded that, after the machine had been operated for 
three days under direction of a man furnished by défendant, plaintiff might 
either accept or return it. After such trial, although It did not worli 
successfully, plaintifC retained it and gave hIs notes therefor. Some 
months aftervyard, and after the notes had matured, at plaintiff's request 
they were renewed on his maklng a cash payment, and a new and sup- 
plemental contract was made. For several months more he contlnued, 
with the assistance of maehlnists from défendants faetory, to experi- 
ment with the machine ; but they were unable to make it work success- 
fully. Held, that such facts would not sustain an action for fraud and 
deceit, on the ground that the machine falled to comply with oral repré- 
sentations made by défendant as to Its successful opération and capacity, 
both because the provision of the contract giving plaintiff the rlght to 
reject the machine If not satisfactory negatlved any intent to defraud, 
and because the renewal of the notes after a longer and unsuccessful 
trial was a waiver of any such rlght of action, if it exlsted, and a rati- 
fication of the sale. 

Sanborn, Circuit Judge, dissentUig. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Silas M. Finch (John H. Steele, on the brief), for plaintifï in error. 
Clarence A. Webber (Fred B. Dodge, on the brief), for défendant 
in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHIIvIPS, 
District Judge. 

PHILIPS, District Judge. The plaintiff in error, on March 20, 
1907, brought suit against the défendant in two counts, which will 
be considered in their order. The plaintiff was and is a citizen of 
the State of Minnesota, and the défendant is a corporation organized 
under the laws of the state of Missouri, with its principal office in 
the city of St. Louis. The substance of the allégations of the first 
count is that prior to March 20, 1905, the défendant represented to 

•Rehearlng denied June 19, 190S. 
162 F.— 14 
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the plaintiff that a secondhand three-mold Andrus brick press own- 
ed by it possessed certain qualities which fitted it for making brick 
out of sand and cernent, and that it was capable of manufacturing a 
given quantity of brick per day; that the plaintiflf, relying upon said 
représentation as true, was thereby induced to enter into a written 
contract for the purchase of said press at the sum of $1,000; that 
he built a concrète foundation for said press, fùrnishing material, 
etc., at an expense oî $1,500. It is then alleged that said représenta- 
tions were false and f raudulent, and so known to be to the défendant, 
and were made to induce him to enter into said contract ; that the 
press was but of repair, broken, and incapable of being operated, which 
was well known to the plaintiff, whereby he was damaged in the sum 
of $3,500, in addition to the expenditure of the sum of $1,000 in 
setting up said machine, and for materials furnished in trying to 
operate it. The answer, after admitting the existence of the corpora- 
tion and its résidence, denied each and every other allégation other- 
wise alleged in the pétition. 

The proof was that the contract was in writing, in the form of a 
letter addressed to the plaintiff by F. C. Frost, of date March 30, 
1905, which was accepted by the plaintiff on the same day in writing. 
There was nothing on the face of this writing to indicate that the de- 
fendant : was a party thereto or had any responsible connection with 
the transaction. The oral testimony tended to show that whatever 
représentations or statements as an inducement to the plaintiff to 
enter into the agreement were made by Frost. The évidence further 
shows that said agreement was changed or modified on the 20th of 
April, 1905, in writing, signed only by said FrOst on his own behalf and 
by the plaintiff. It contained the following provision: 

"This additlonal agreement Is hereby made part of the original agreement 
herein, and is In considération of the payments therein provlded for, and is 
to be consldered of efCect from date of original instrument" 

While the évidence showed that, at the time the negotiations 
leading up to the contract were conducted between Frost and the 
plaintiff, the machine in fact belonged to the défendant, it was in 
Frost's possession, who obtained from the défendant the lowest price 
it was willing to take for it. The évidence discloses the fact to be 
that Frost sold the machine to the plaintiff on his own account, in 
connection with a lot of other machinery and articles belonging to him, 
at the aggregate price of $1,500, and that he realized about $1,100 on 
account of the machine in question, which he obtained from the de- 
fendant at a stim not exceeding $1,000, including transportation char- 
ges. The pétition was not framed on the theory that in making the 
contract in his name Frost was in fact acting merely as the agent, 
and therefore the défendant should be held responsible for any mis- 
representations he may hâve made. 

More than this, the fàcts developed on the trial furnish a further 
sufficient reason why, on the issues joined on this count, the plain- 
tiff could not recover. The machine proving unsatisfactory to the 
plaintiff, on the 17th day of July, 1905, by written contract, he bpught 
from the défendant another machine, designated as a "four-mold An- 
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drus improved brick press," at the price of $4,000, and as part pay- 
ment thereon, the défendant allowed to the plaintiff a crédit of $1,- 
500 on account of the said three-mold Andrus press, which the plain- 
tiff was to reship to the défendant at Keokuk, lowa. When he con- 
sented to be thus credited on the purchase price of the four-mold 
machine, he waived any claim he might hâve for the damages sued 
for ; so that, had he alleged in the pétition that Frost was acting as 
the agent of the défendant, and, therefore, it should be held respon- 
sible for the alleged misrepresentations of Frost, the défendant could 
hâve answered that any damages resulting from the sale of the first 
machine were settled, by accord and satisfaction, on the 17th day of 
July, 1905, in the manner above stated. The Circuit Court was there- 
fore warranted in holding that the proof did not sustain the alléga- 
tion of the pétition, and in directing a verdict for the défendant as 
to the lirst count. 

The second count of the pétition, in substance, allèges that on or 
about the 17th day of July, 1905, the défendant represented to the 
plaintifï that a certain four-mold Andrus improved brick press, with 
its equipments, was a new machine manufactured by the défendant, 
capable of manufacturing sand and cément brick, and, when properly 
set up, was capable of manufacturing 16,000 bricks per day, running 
10 hours; that, relying upon said représentations and believing them 
to be true, he was induced to enter into a written contract with the 
défendant, agreeing to pay for said last-named press the sum of 
$4,000 and the freight from Keokuk, lowa, to Minneapolis, Minn., 
amounting to $125, which freight the plaintiflf paid on the arrivai 
of the press at Minneapolis; that, relying on the truth of said repré- 
sentations, he was induced to perform labor and furnish material 
in building a foundation, and to furnish fuel to operate the same to 
the amount of $1,000 ; that said press failed to make brick to the 
amount of 16,000 per day, or any quantity, and that it was worthless ; 
that the plaintiff was thereby induced to make, exécute, and deliver 
to the défendant three promissory notes in part payment of said press, 
bearing the date of November 35, 1905, for the sum of $3,159.50, 
with interest from date, which notes the défendant fraudulently 
transferred for value to a third party, who had obtained judgment 
against the plaintifï thereon for the fuU amount thereof. The péti- 
tion then charges that the said représentations were false and fraudu- 
lent, known to the défendant to be such at the time they were made, 
and were made for the purpose of deceiving and defrauding him. The 
damages claimed are $6,059. 

To this count the défendant tendered the gênerai issue, except as 
therein admitted. It admitted entering into a contract in writing 
with the plaintiff, attached as "Exhibit A" to the answer. The an- 
swer further alleged that on or about the 35th day of November, 
1905, it and the plaintiff entered into a further contract, supplemen- 
tary to said "Exhibit A," which is attached to the answer as "Exhibit 
B," which said contracts constitute the only agreements between the 
parties. It then alleged delivery of the machine, its acceptance by 
the plaintiff in accordance with the contract, and the exécution of 
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the note and màking the cash payment in performance of the terms of 
tîie contract. THe answer further alleged that on or about the 25th 
day of November, 1905, at the time of the exécution of said supple- 
mental contract, "Exhibit B," the plaintiff delivered to the défendant 
the promissory notes therein agreed to be deHvered. It admitted 
that before the maturity of the last-mentioned notes it transferred them 
to third parties, but as to whether or not a judgment had been rendered 
thereon against the plaintiff it denied any knowledge or information 
sufficient to form a belief, and alleged that the plaintiff had never 
paid said notes, or any part thereof. The answer further pleaded that 
on the 2ôth day of November, 1905, after full opportunity to test said 
machine, and after testing the same, the plaintiff in adjustment, 
paid the défendant the sum of $400, as set forth in the said "Exhibit 
B," as part of the contract price of the machine, and executed te 
it the three promissory notes mentioned in the amended complaint 
and in said "Exhibit B." 

The reply denied that the said machine was accepted by the défend- 
ant as conforming to the contract, and alleged that the contract, 
"Exhibit B," and the notes mentioned therein, were obtained by plain- 
tiff through false and fraudulent statements and représentations made 
by the défendant at the time, and denied that on the 35th day of No- 
vember, 1905, there had been full opportunity to test said machine, 
or that it had been tested to the satisfaction of the plaintiff, and 
charges that the sum of $400 was paid and the said notes executed 
through fraudulent statements and représentations made by the de- 
fendant at that time. 

At the conclusion of the plaintiff's évidence the court directed a 
verdict for the défendant. The question to be decided is, did the court 
err in so doing? It matters not on what ground the court placed its 
ruling, as it will not be disturbed on writ of error if it is justified by 
the facts and the law. The action predicated in the pétition is es- 
sentially for fraud and deceit, ad damnum. To authorize recovery 
in such action, the burden rests upon ,the plaintiff to establish : 

"First, that the défendant has made a représentation in regard to a ma- 
terial fact; seeondly, that such représentation Is false; thlrdly, that such 
représentation was not actually belleved by the défendant on reasonable 
grounds to be trne : fourthly, that it Was made wlth the' intent that It should 
be acted on; flfthly, that Jt was acted on by complalnant to hls damage; 
sixthly, that In sp acting on it the complainant was ignorant of its falsity 
and reasonably béHeved it to be true." Southern Dev. Co. V. Silva, 125 U. 
S. 250, 8 Sup. et. 882, 31 B. Ed. 678. 

In Lord et al. v. Goddard, 13 How. 211, 14 h. Ed. 111, Mr. Justice 
Catron said: 

"The glst of thé action is ft?aud In the défendant and damage to the plaintiff. 
Fraud means^ an intention to deceive. If there was no such Intention, if the 
party honestly stated his owji opinion, belleving at the, time that he stated 
the truth, he is not liable In this form of action, although the représentation 
turned out to be entlrely uritrtie. Since the décision in Haycraft v. Creasy, 
2 East, 92, made In 1801, the question has béen settled to this effect in England. 
The Suprême Court of New York heldllkewise in Young v. Covell, 8 Johns. 
23, 5 Am. Dec. 316. That court declared It to be well settled that this ac- 
tion could not be sustalned without proving actual fraud in the défendant, 
or an intention to deceive the plaintiff by false représentations. The simple 
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fact of making représentations, whioh turn out not to be true, uncouuec-tecl 
with a fraudulent design, is not sufflcient. Thls décision was niade 40 ycars 
ago, and stands uncontradicted, so tar as we know, in the American courts." 

In Thorwegan v. King, 111 U. S. 549, 553, 4 Sup. Ct. 539, 532, 
28 L. Ed. 514, it was held to be error to refuse the following déclara- 
tion of law : 

"The jury are Instructed that imless the évidence clearly shows that de- 
fendant, with intent to defraud the plaintiflE, falsely represeuted to him 
some materlal facts alleged In the pétition and relied on by the plaintiff, 
whereby plaintlfE to hls damage was induced to enter into the conttact, then 
they must find for the défendant." 

Mr. Justice Matthews said : 

"The proposition contaîned In the request is a correct statement of the law 
and strictly applicable to the case." 

Again, in Dushane v. Benedict, 130 U. S. 636, 7 Sup. Ct. 697, 30 
L. Ed. 810, Mr. Justice Gray said : 

"If the seller falsely représente to the buyer that the goods are of a certain 
quallty or fit for a certain purpose, he is liable to an action for the fraudu- 
lent représentations, although they are not in a form to constltute a warranty ; 
and in such a case the action must be in tort in the nature of au action of 
decelt, and must be supported by proof that he knew the représentations to be 
false when he made them." 

This rule has been repeatedly recognized in this jurisdiction. In 
Shippen v. Bowen (C. C.) 48 Eed. 659. Judge McCrary, speaking 
to an action of deceit on the sale of bonds represented to hâve been 
genuine when they were worthless, said: 

"The counsel for plaintifC insists that in such a case as this no scienter 
need be alleged, nor, if alleged, need be proved. I am unable to concur In 
the soundness of this proposition. The contention of the plalntiiî's counsel is 
that, beeause the mère sale of the bonds rendered the seller liable upon an im- 
plied warranty of thelr genuineness, he Is equally liable for an Implied tort ; 
but this argument fails to note the distinction between an action upon an 
implied contract of warranty of the genuineness of the bonds sold and an 
action for decelt or misrepresentatlon sounding in tort. It Is impossible to 
conceive the Idea of a tort as separate and apart from an intentional wrong 
and injury, or such négligence or other misconduet as necessarily to Imply 
such wrong or injury. A scienter is the very gist of a tort. To say that one 
may recover in tort without proving a scienter is to say tliat he may omit 
from his proof the chief élément of his case." 

In Glaspie v. Keator, 56 Red. 303, 5 C. C. A. 474, Judge Thayer, 
speaking of an instruction to a jury in a case of fraud and deceit, 
said it was correct — 

"in view of the fact that the jury were further advised that, in order to hold 
a person liable for fraud in makliig such a représentation, they must be 
satisfied that he did not actually belleve the facts to be as represented, or 
that he had no reasonable grbund for supposlng it to be a représentation." 

And in U. P. Ry. v. Barnes, 64 Eed. 83, 13 C. C. A. 50, Judge San- 

born, speaking of this character of action, said: 

"Such an action requlres for Its foundation a false statement knowingly 
made, or a false statement made in ignorance of and In reckless disregard 
of its truth and falslty, and of the conséquence such a statement may entail. 
The evil intent — the intent to deceive — is the basis of the action. Such an 
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iutent, It is true, may be inferred from the positive statement as of his 
own knowledge of a faet eoncernlng which one knows he lias no knowledge 
at ail. because. suçh n statemeut shows such a eonteiupt for the truth, and 
such a reckless disregard of the rights of others who may rely upon it, that 
it is deenied sufBclent évidence of an evll Intent to warrant a reeovery 
whea damages hâve resulted from the faisehood." 

Does the évidence in this record bring the plaintiff's grievance 
within the rule? The only letter respecting the "Andrus four-mold 
sand-cement brick press" written by the défendant to the plaintiff 
prior to the sale was of date February 4, 1905, which is £^s foUows : 

"Dear Sir: Answering your favor of the Ist, we are inclosing you au illus- 
tration of the Andrus four-mold sand-cement brick press. This press we can 
recommend for making 18,000 to 20,000 face brick par day. You will notice that 
the brick made on this press are pressed on the side, and consequently cured on 
the side. This, then, gives the contraetor a chance of selecting between two 
faces, as both of them remain intact. We hâve no idea vvhat you bave in 
prospect, Mr. Schagun, for you do not state ; but, if you are contemplating 
going into the sand-cement brick business, we woiild advlse that you eall and 
see our représentative in your eity, Mr. F. C Frost, Phœnlx Bldg. We be- 
lieve it would be decidedly to your advantage to Investigate this subject, as 
we hâve a great deal of sucçess in this line, and believe that there is a future 
to the sand-cement brick." 

In its essence, this 'was nothing more than a recommendation of 
the four-mold press. The plaintifï was asked "to investigate this 
subject." He did not buy this kind of a press upon that représenta- 
tion, but negotiated with and bought of Frost the secondhand three- 
mold press, declared upon in the first count of the pétition. The 
record fails to show any other letter from the défendant to the plain- 
tiff respecting the four-mold press prior to the time of entering into the 
written contract of July 17', 1905. This contract was consummated 
through one Dickinson, defendant's agent at Keokuk, lowa. The 
plaintiff claims that he also talked with Frost about it, who was in 
Minnesota. It developed in the testimony that at that time Frost and 
one Finch were jointly engaged in the sale of machinery in Minne- 
apolis. At the time of the trial of this case Frost had ceased to be 
the local agent of . the défendant company, and seems to hâve gone 
over to the plaintiff in this controversy, furnishing him with ail 
the correspondence that ever transpired between him and the défend- 
ant respecting any of this machinery, while his former partner, 
Finch, appears as counsel for the plaintiff in this case. Frost, being- 
introduced as a witness by the plaintiff, testifîed in respect of the 
conversation had between the plaintiff and Dickinson when they 
were discussing the trouble about the old three-mold press : 

"Mr. Dickinson sald that he was not sure whether he had put a new at- 
tachment on that three-mold press or not, but he thoùght it would be better 
for them to buy or put in a four-mold press — four-mold press would do the 
work alright, wlthout any question; that they had an attachment on that 
press that they called the 'positive' feed for feeding the materlal into the 
machine, and the hopper would be fixed so that the materlal would drop into 
the charger box and be carried out to the molds. He sald on his return to 
Keokuk he would take up the matter with his head man, and that if they de- 
eided that they could put in the attachment on the three-mold machine they 
would make It and send it up. If not, he would make out contracta and send 
up a four-mold machine according to the conditions and terms that they out- 
lined there in the office, which were afterward carried out." 
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According to this statement the contract sent by Dickinson con- 
tained the conditions and terms outlined in the office. Frost later tes- 
tified that the contract, when drawn by Dickenson, was sent to him, 
and that he went over the contract with the plaintiff, which contain- 
ed the terms, and was acceptable to and signed by the plaintiff. Turn- 
ing to the testimony of the. plaintiff, it appears that when Dickinson 
came to Minnesota in July, 1905, to see about the old secondhand ma- 
chine, in a conversation between them after that machine was started 
up, Dickinson said: 

"He was not satisfled with It. They had another machine down at the 
factory which he would send out as qulck as he could. He said he had an- 
other machine that would do the trick, and make brick, and I would be 
satisfled with It, and he would guarantee it to do it, * * * and I took 
hls Word for it. He said, also, he was going to talk to hls expert as to how 
much it would cost to fis thls secondhand machine so It would work, and if he» 
could fix it up he was golng to fix it up ; and in a couple of days afterward 
there came a telegram that he was going to send a new machine. He could 
not do anythlng with the old machine, and was going to allow me on the 
secondhand machine for the new machine." 

He further testified: 

"Mr. Frost said just the same as Mr. Dickinson — ^that the press would do 
the work, and he guaranteed It to do It. Pie said it would make so many 
brick. • • ♦ He said it was a good press. It was guaranteed to do the 
work." 

He was then asked by his counsel : 

"New I wlll ask you to state what It was that Induced you to enter into 
this contract? A. He said the machine would turn out the brick, would make 
the brick, and I would be well satisfled with It in a short time. If it didn't, 
he said he was going to send a man to fix it up, and if he couldn't make it 
work — make it do good work — he would send another man to fix it up." 

It is not charged in the pétition that the contract was not drawn 
up according to the understanding of the parties; and if, as Frost 
testified, the contract contained the terms and understanding in the 
altercations of the parties, we must turn to it to see what are its 
provisions. The substance of them is that the défendant agreed to 
deliver on board cars at Keokuk, lowa, one completed four-mold 
Andrus improved brick press, equipped, etc., for fiUing molds, to be 
shipped to Minneapolis, by the SOth of July, 1905. The plaintiff agreed 
to take the press from the cars upon arrivai in Minneapolis, pay the 
freight, build foundation, and connect with the proper driving nia- 
chinery a machine in accordance with directions to be furnished by 
the défendant, free of expense to the défendant, to bave the same 
done within five days after its arrivai, and to notify the défendant 
promptly when it was ready to be started. Upon such notice the de- 
fendant was to send a compétent man to superintend the starting and 
operating the machine, who was to remain until it was in proper 
woïking order, or until the machinery should be accepted or rejected ; 
the plaintiff to pay the said workman the sum of $o per day and his 
railroad fare, to furnish a compétent man to run and operate the 
brick press during the time of the trial, and to furnish proper and 
sufficient driving power, and the sand and cément in proper condition 
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so aS;to -fUn the press to its minimum capacity of 16,000 brick per 
day, while , under the supervision of the man sent by the défendant. 
The plaintiff wasto properiy handle and care for the press the same 
as if it were his own, and be answerable for any damage to the 
press resulting from the want of proper handling, protection, and 
care, and keepthe same insured for a sum not less than $4,000. It 
also provided that if, at the expiration of the time provided, the press 
should fail to eut the sand and cernent into proper brick form under 
the conditions specified, and should it be rejected by the plaintiff, 
he would promptly remove the press from the brickyard, place it 
on board cars, and hâve it delivered at Minneapolis, subject to the order 
of, and free from cost and charges to, the défendant, in the same 
condition as when received, excepting the wear, tear, and breakage 
incident to the trial. The plaintiff agreed to accept or reject the press 
on or before the expiration of three days after it had been started 
and nmning properiy and cutting sand and cernent into brick form, 
and the défendant agreed to refund the money paid upon the pur- 
chase price of said press, excepting freight charges and expenses of a 
man to superintend the trial experiment, in case the machine was re- 
jected by the plaintiff, and agreed to honor the sight draft of the 
plaintiff for that amount, with bill of lading covering shipment of 
the press, showing delivery of the press to carrier, etc. The pur- 
chase price was fixed at $4,000, $1,500 of which was to be allowed 
for the three-mold Andrus press hereinbefore mentioned, which press 
was to be delivered on cars at Minneapolis and consigned to the de- 
fendant at Keokuk. The balance, $2,500, was to be paid as follows : 
$800 cash upon acceptance of the press, $800 within three months, 
$750 in foiir months, and $750 in fîve months. It was further stipu- 
lated that' the défendant should not be held liable for damages for 
any delay in the opération, of the business of the plaintiff resulting 
from the trial herein provided for or the rejection of said press. The 
défendant was to supply duplicates of such parts of the press as might 
break within a period of two years by reason of defective material or 
workmanship. The contract concluded as follows : 

"It Is also mutually agreed and understood that there are no understand- 
Ings outside of this written agreement, and that any subséquent waiver or 
altération of any of the terms or conditions hereof shall be in writing and 
signed by the parties hereto." 

So far from the contract on its face evidencing any déception 
or artifice, it rather indicates business method and open dealing. The 
plaintiff got rid of the old machine with a crédit of $1,500 therefor, 
and assumed the expenses of making the experiment, on which the 
évidence shows he expended only $50 in the érection of a foundation 
for setting the machine, and he also furnished coal for running the 
engine, and sand and cernent for the experiment. The only évidence 
to support the action for deceit is that the machine did not make bricks 
as expected. Negativing, however, a fraudulent purpose on the part 
of the défendant to sell a machine known or believed to be worthless, 
the défendant sent its workman, who earnestly strove to make the 
machine operate successfuUy, by making changes and employing new 
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devices, and Mr. Dickinson seemed hopeful ail along that the press 
could be made to do the work. 

We fail to find in the record sufficient évidence to justify the in- 
ference that the défendant knew, or had reason to believe, when it 
sold the machine, it would not make the brick. The very fact that 
it sold, and the défendant took it on trial, tends to négative any f raudu- 
lent purpose on the part of the défendant, as it had nothing to make 
and much to lose in réputation of its manufacture if the machine fail- 
ed to work. The very terms of the contract indicate that the parties 
were dealing with each other at arm's length, neither trusting the 
other. The effect of it was the vendor said : "I hâve confidence the 
machine will answer your purpose." The vendee said : " I want such 
a machine as you represent, but am unwilling to take your word, and 
pay for it. I will take it on trial, and, if the test be satisfactory, I 
will then accept and pay for it, part cash, and balance in time 
notes." The vendor replied: "Yes; but I will retain title until con- 
ditions are complied with." The machine was delivered, and the 
test made, with unsatisfactory results. The contract expressly pro- 
vided, in such contingency, that the vendee should return the machine 
and receive back what he had paid, or promised to pay. It is not per- 
ceivable how, under such a sale, the vendee can be heard to claim 
that the vendor inveigled him into the compact by deceit, merely be- 
cause the machine failed to do the desired work. 

It is suggested that, although the plaintiff by returning the ma- 
chine could avoid paying the purchase money and recover back what 
he had paid, he would be damaged to the extent of what he had out- 
laid in experimenting with the machine. The défendant might aptly 
reply to this by saying it had to take back its machine as a second- 
hand machine, with the joss of prestige to its manufacture, ail of 
which was in the contemplation of the parties to the compact, and 
was in efïect written into it. In Holdom v. Ayer, 110 111. 448, it is 
held that the défendant is not liable to the action of fraud and deceit 
where it appears he did not rely upon the représentations charged in 
the déclaration, but upon a guaranty of the défendant — citing Wheeler 
V. Randall, 48 111. 183; Hiner v. Richter, 51 111. 299; Merwin v. 
Arbuckle, 81 111. 501 ; Schwabacker v. Riddle, 99 111. 343. In Elphick 
V. Hoiïman, 49Conn. 331, the petitioner sold défendant certain oyster 
grounds. Suit was brought on the contract. The défendant set up 
fraudulent représentations in the sale as to the auantity of ground 
planted and the quality of the oysters. The évidence tending to show 
that the défendant relied not alone upon the représentations, by requir- 
ing a written guaranty, it was held he could not avail himself of the 
fraud as afïecting the title. The court said that, if the alleged false 
représentations did not induce the purchase, it was a case of fraud 
without damage. If he refused to accept the représentations, unless 
put in the form of guaranty, his only redress was on contract. He 
is not at hberty to lay that aside and resort to fraud. So in McNaugh- 
ton v. Conkling, 9 Wis. 316, it was held, where the party reîied 
vipon a guaranty, he could not recover for false représentations. 

The plaintifï in the case at bar was indulged to testify to two other 
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sales of such machines by the défendant. One was to a man named 
Wunder, at Minneapolis, September 26, 1904. He put in évidence 
the written contract therieof, which he testified he saw before he signed 
the contract in question. By the terms of the Wunder contract 
the machine was to make 16,000 merchantable brick in 10 hours on 
a certain mixture of sand and Portland cernent. The provisions re- 
specting the shipping and paying freight thereon were practically the 
same as the contract in suit. Wunder was to accept the machine vvith- 
in three days after the completion of the test, and pay part in cash 
and the balance in notes, and in case of failure of the machine to do 
the work he was to reject the same and ship it back to the défendant. 
As the plaintiff ofïered no évidence of any misrepresentations made 
by the défendant to Wunder, nor any évidence that the machine did not 
work successfuUy, the reasonable niference is that no trouble arose 
over it ; and therefore the, f urther inference should arise that the de- 
fendant had good reason to believe, when it contracted with the plain- 
tiff, that the piachine was efficient. 

If the foregqing views are passed by, there is another reason, 
founded on f act and law, why this action cannot be maintained. 
The machine was Teceived and set up by the plamtiff about the Ist 
of August, 1905, and put to work. ' On September 29th, the plaintiff 
wrote to the;. défendant, apologizing for his delay in replying to a 
letter from the défendant, in which he said ; 

"Owiiig to a varlety of unforeseen accidents and disappointments, I hâve 
been compelled to give up brlckmaklng, as so far tlie brick plant lias been ail 
an expense, entlrely wlthout anyreturu. We could not get any satisfaetory 
pallets, and havè had many otlier hindrances too numerous to mention ; con- 
sequently, as I have already put ail the monéy I hâve into the plant, I could 
not afford to work It any longer at présent. As I am in a very hard predica- 
njent just now regarding money niatters^in tact, have none at ail — therefore 
I engagéd in more profitable business than maklng brick (at the rate we were 
dolng), and expect about $800 thé last of December ; and If you could kiudly 
grant me an extension of time until tbén I eau pay you the $200 which I owe 
you, $300 on the forthcomiijg payment, allowing me to pay the remainder 
with the last payment of $750. That would then leave me a small surplus to 
start the brick plant again, as I already have On haud a large contract to de- 
iiver the brick early in the spring, which would then enable me to meet the 
last two payments. The freight on the returned secondhand machine I 
wlll also settle as soon as I possibly can. I assure you that it is from no 
désire to deprive you of your just rights that I make this request, as it Is 
my Intention, and always was, to déal f air, and ahi doing the best I can 
toiward that end, straining every ' nerve; almost working nlght and day, in 
OMer to honor your demanda. I hope you will talte into considération my 
request, and endeavor to malie some arrangements by which I may be enabled 
to retrieve myself from my présent dllBculties. Jour compliauce would also 
cônfer an obligation which will be my endeavor to repay." 

The plaintiff Worked off and on with the machine until the 2oth of 
November following. AcCording to his testimony, he had then be- 
come fully impressed with the fact that the machine was a failure. 
He had the right ander his contract to return it; but he kept it un- 
til his cash payment was due and the notes were maturing. About 
the 25th of November, Dickinson visited Minneapolis and had an in- 
terview with the plaintiff, who then urged him for an extensicn of 
time for payments. The witness Frost detailed what occurred;. 
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"The plaintiff sald it had got so late in the season, and so cold, and on ae- 
count of the brick liaving been of material that had to be wet, and af ter 
being sprayed 24 hours in order to harden thern, it was impossible to luake 
further test ; that the notes were comiug due and he asked Dickinson to ex- 
tend the time of payment on thèse notes until the sunimer of 1900, and make 
a Personal test of the press in that spring." 

Dickinson objected to extending the time of payment. Plaintifï 
"said that he had been to a great deal of expense and trouble with the 
press, had been unable to do anything with it, and he thotight it was 
only right to extend the time until he could get the press running in the 
spring and get to work and make some brick. He had a car load of 
cément up there and was unable to use it. Dickinson finally consented 
to an extension of the notes." 

Plaintiff then paid $400, and the parties thereupon entered into 
a supplemental contract, the substance of which is that the plaintiff 
should pay the sum of $iOO (the receipt of which was acknowledged), 
on account of the money due and becoming due for the machine, and 
should give three notes for the balance of said indebtedness, in which 
plaintiff's wife would join— one for the sum of $959.50, due June 1, 
1906 ; one for $600, due July 1, 1900 ; one for $600, due August 1, 
1906, with interest, etc. ; "the said amount being the balance due upon 
said machine." As additional security for the payment of said notes, 
the plaintiff agreed to sell to the défendant about 180 barrels of cernent 
on the ground where the machine was located to be used in making 
brick, and the brick, when so made, to be the property of the défend- 
ant and sold ; the proceeds to be paid over to Finch for the benefit of 
the défendant, but Finch should take out a sufficient amount of money 
to pay for the necessary expenses of manufacturing the brick and the 
material therefor. The défendant should keep an itemized account 
of ail such costs and expense, and render a statement to said Finch 
after commencing to make brick. The défendant was to surrender 
to the plaintiff the three promissory notes, aggregating $2,300, given 
on the sale of the machine, which the défendant accordingly sur- 
rendered. The plaintiff continued to hold and deal with the machine 
as his own. 

- In Negley v. Lindsay, 67 Pa. 217, 227, 228, 5 Am. Rep. 427, Judge 
Sharswood held that it was the better recognized rule that a contract 
tainted by fraud may be confirmed or ratified without a new contract 
founded on a new considération; that he who knowingly accepts or 
obtains any benefit under such contract, or who uses the property after 
the discovery of the fraud, or does any positive act forgiving the fraud, 
or unduly delays claiming back his property, affirms the validity of 
the contract — citing Jones v. Emery, 40 N. H. 348 ; Masson v. Bovett, 
1 Denio (N. -Y.) 69, 43 Am. Dec. 651. " 'Ratification,' says Chief 
Justice Lowrie, 'is in gênerai the adoption of a previously formed con- 
tract, notwithstanding a view that rendered it relatively void; and 
by the very nature of the act of ratification, confirmation, or afiirmance 
^ * * the party confirming becomes a party to the contract.' He 
that was not bound becomes bound by it, and entitled to ail the proper 
benefits of it. * * * If it be merely against conscience, then, if 
the party, being fully informed of ail the circumstances of it and oi 
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the objections to it — in his own words, 'with his eyes open' — vol- 
untarily confirms it, he thereby bars himself of that relief, which he 
might otherwise hâve." 

In People v. Stephens, 71 N. Y. 537, 554, it is held that payment 
voluntarily made under an executory contract for work and labor, 
with knowledge of the facts upon which fraud from the inception 
of the contract might hâve been claimed, cannot be recovered back, 
or damages recovered for the fraud. Rapallo, J., said : 

"As the contract was executed before the discovery of the fraud, there was 
no doubt of the right of the defrauded party to retain the property to recovcr 
damages for the fraud, and, as the considération for the démise had not beeii 
paid, It is a plaln case for recoupment. It is well settled that a party is 
uot bound to return the property he lias been induced by fraud to purchase, 
but may retain it and talce his remedy by action for the fraud. But it by 
no means follows, either logically or iegally, that one vvho has made an exe- 
cutory contract for property to be delivered and paid for in the future, and 
discovers that he has been cheated, and without objection or protest reçoives 
the property and pays for it, may then sue for the fraud. The fraud in sucli 
case is consummated and légal damages incurred by the acceptance of the 
property and paying for It. The partiug with the considération constitutea 
the légal damage, and that, being doue with full knowledge of the cheat, 
fraud, or déception, cannot be alleged." 

In Edwards v. Roberts. 7 Smedes & M. (Miss.) 544, it is held 
that if a party has knowledge that he has been defrauded, and yet 
subsequently confirms the original contract by making new agree- 
ments and engagements respecting it, he thereby waives the fraud, 
and abandons his claim to relief. In that case the party claimed to 
hâve been defrauded in a contract of purchase of land by misrepre- 
sentation of the vendor as to the quality and title, about which there 
was some arbitration had. The court said : 

"Whatever, therefore, may be the merits of the original position assumed 
by Edwards respecting the charge of fraud having been practiced upon him 
in the purchase, the fact of his having consented to abide by the resuit of an 
arbitration upon the matters in dispute, and above ail the circumstance that 
he acted upon the award, however unwillingly, and gave a new note to 
Roberts In accordance with the ternis of that award, constitute such a re- 
affirmance of the contract as was a vlrtual relinqulshment of any right to re- 
lief which he might up to that time hâve possessed." 

In a suit upon a promissory note against the maker by an indorsee, 
the answer alleged that the note was procured by fraud. It was 
held that it was a good reply thereto that after the assignment and 
maturity of the note the défendant verbally agreed that, in considéra- 
tion of the extension of time of payment for a specified period, the 
agreement was a waiver of the fraud and a ratification of the contract. 
The court said : 

"We do not hold that any new contract was created thereby, but that the 
old one was in that way recognized and ratified." 

The court further said: 

"The allégation in the reply that the appellee promised to pay the note aft- 
er its exécution on a reasonable and easy condition is inconsistent with the 
averments in the answer that the note was procured by fraud." Doherty et 
al. v. Bell, 55 Ind. 205. 
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In Schmidt v. Messmer, 116 Cal. 267, 48 Pac. 54, after recognizing 
the doctrine that a party to the contract may elect to rescind it on 
account of fraudulent représentations, when he acts promptly upon 
discovering the fraud and putting the other party in statu quo, or may 
affirm the contract and sue to recover damages for the deceit, the 
court said: 

"The rule which relieves a party when he elects to sue for damages [is thatj 
he must stand toward the other party at arm's length, must coraply with the 
terms of the contract on his part, and must not ask favors of the other party, 
or ofCer to perform the contract on conditions which he has no right to exact, 
and must not make any new agreement or engagement respecting it; other- 
wise, he waives the alleged fraud." 

In that case the party was alleged to hâve made misrepresentations 
as to the amount of income received monthly from a hôtel leased 
by the défendant to the plaintifï. The défendant occupied the prem- 
ises about 17 months after knowledge of the facts constituting the 
fraud, without making complaint that any false représentations had 
been made, asked for a réduction of rent, and was permitted to give 
a new note for unpaid rent. It was held that the fraud was waived. 
In St. John V. Hendrickson, 81 Ind. 350, the court said : 
"We fully recognlze and approve the rule that a party may retaln what he 
receives, stand by his bargain, and recover for the loss caused him by the 
r'raud. « * * We neither hold, nor mean to hold, that afflrmance by ré- 
tention of the thlng bargained for cuts ofl: an action for damages. We do 
hold that where a party, wlth full knowledge of ail the material facts, does 
an act which indlcates his intention to stand to the contract and waive ail 
right of action for fraud, he cannot maintain an action for the original wrong 
practiced uppn him. Where the affirmance of the contract is équivalent to a 
ratification, ail right of action is gone. * * * Nor are we unmindful of 
the settled rule that the defrauded party lias an élection of remédies. * * * 
We do décide that where a party, with full knowledge, déclines to repudiate 
an action known to him to be fraudulent, and fully and expressly ratifies it, 
he can neither rescind nor maintain an action for damages." 

The conduct of the plaintiff in dealing with this property, after the 
adjustment of November 35, 1905, clearly enough shows that the 
imputation of fraud and deceit in the original and in the supplemental 
contracts is an afterthought, born when his counsel brought this suit. 
On February 18, 1906, the plaintiff wrote the défendant: 

"I would like to know If you hâve brick plates for fancy trimmings. We 
hâve calls for faney brick for trimmings. We hâve not been doing very much 
iu making brick, but intend to start soon."' 

The défendant evidently answered this letter; for on the 13th day 
of March following the plaintiff acknowledged the receipt, saying that 
he had been too busy to find time to write, and adding : 

"We started the plant going last week, but we cannot make it run good, 
for the cernent sticks so on the top plates that we ail hâve to stop and brush 
It ofC." 

In February, 1906, the plaintiff's testimony shows that he dealt 
with the property as his own, by taking off the friction and shaft 
of the machine, an essential part of it, and lending it for three or 
four days to a neighbor to apply on his machine. He continued 
to experiment with the machine through the spring of 1906, and Dick- 
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inson and machinists from the defendant's factory were trying to 
remedy the defects, when the plaintiff put the matter into the hands 
of his attorneys. In view of the facts and circumstances disclosed 
by this record, this action for fraud and deceit cannot be maintained. 
The judgment of the Circuit Court must be affirmed. 

SANBORN, Circuit Judge (dissenting). There was substantial 
and undisputed évidence in this case that the défendant induced the 
plaintifï to make the contract of July, 1905, to purchase the four-mold 
machine, to make the subséquent contracts about it, to retain and 
try tb operate it, by false représentations, before the défendant saw 
the machine, that it would manufacture out of sand and cément 16,000 
bricks in 10 hours, and by subséquent repeated représentations of the 
same nature ànd promises that it would make the machine comply 
with the représentations. There was undisputed évidence that the ma- 
chine would not manufacture, and the défendant could not make it 
manufacture, any considérable amount of brick out of sand and ce- 
rnent ; that the défendant sufïered damages from thèse false représen- 
tations, in that he expended $50 for a foundation for it, $75 for 
moving it, and surrendered a three-mold machine and a claim for 
fraudulent représentation in its sale estimated worth $1,500 before 
he tested the machine at ail; that he paid about $1,000 in cash, and 
gave his notes for more than $3,000, which the défendant subsequent- 
ly sold for value and upon which the indorsee recovered judgment 
against him. In my opinion hère was ample évidence to sustain an 
action for damages for false représentations. 

The plaintifï was ignorant of the capacity and character of the 
press. He was a purchaser. The défendant was a seller. A vendor 
is presumed to know the character and capacity of a machine which 
it manufactures or sells. Concède that the défendant was ignorant 
of the worthlessnCss of the press which it sold, and that it never 
intended to defraud the plaintiff, as it did defraud him out of more 
than $3,000, yet it was liable under the law for the damages which 
resulted from its false représentations. It made the material and 
false statement as of its own knowledge that the press was capable 
of manufacturing 16,000 bricks per day out of cément and sand. If 
it knew that this statement was false, its making was fraud pf the 
most positive character. If it did not know whether the statement 
was true or false, its positive statement of it was a false représenta- 
tion that it did know so, and was as damaging to the plaintiff as it 
would hâve been if it had known it to be false, and was equally 
fraudulent and actionable. "If bne States of his own knowledge 
material facts susceptible of knowledge which are false, it is fraud 
which renders him liable to the party who relies and acts upon that 
statement as true, and it is no défense that he believes the facts to be 
true." Litchfield v. Hutchinson, 117 Mass. 195, 198; Barnes v. Union 
Pacific Rv. Co., 4 C. C. A. 199, 201, 303, 54 Fed. 87, 89, 90; Cooper 
V. Schlesinger, 111 U. S. 148, 155, 4 Sup. Ct. 360, 38 L. Ed. 383; 
Kiefer v. Rogers> 19 Minn. 33, 36 (Gil. 14); Slim v. Croucher, 
1 De Gex, F. & J. 518; Hazard V. Irwin, 18 Pick. (Mass.) 96 ; 
Savage v. Stevens, 136 Mass. 307, 308; Frost v. Angier, 137 
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Mass. 212, 218; Jewett v. Carter, 132 Mass. 335, 337; Cole v. 
Cassidy, 138 Mass. 437, 438, 52 Am. Rep. 284; Masson v. Bovet, 
1 Denio (N. Y.) 69, 73, 43 Am. Dec. 651; Lockbridge v. Poster, 4 
Scam. (111.) 569, 573; Joice v. Taylor, 6 Gill. & J. (Md.) 54, 58, 25 Am. 
Dec. 325; McFerran v. Taylor, 3 Cranch. (U. S.) 270, 2 L. Ed. 436; 
Doggett V. Emerson, 3 Story (U. S.) 700, 732, 733, Fed. Cas. No. 
3,960; Burrows v. Lock, 10 Ves. 470, 475; Ayre's Case, 25 Beav. 
^22; Rawlins v. Wickham, 3 De Gex & J. 304, 313; Sears v. Hicklin, 
13 Colo. 143, 152, 21 Pac. 1022; Haight v. Hayt, 19 N. Y. 464, 470, 
471. 

It may be that if the plaintiff had refused to rely upon the false 
représentations, if he had not been induced to make the contract tay 
them, and if he had relied upon the guaranty in the contract alone, 
as in some of the cases cited by the raajority, he would hâve had no 
cause of action for the fraud; but the évidence in this case in un- 
disputed that he relied upon the false représentations, and that he was 
thereby induced to enter into the contract which contains the guaranty. 
It was no défense to this action for this fraud in this state of the case 
that the défendant embodied its false représentations in a written 
agreement and guaranteed them to be true, or that it promised to 
make them good. Nor was it a défense that the plaintifï, induced 
by subséquent false promises and représentations of the défendant, 
which it reiterated until it had collected ail the money it could squeeze 
out of him and had placed his notes beyond défense by a sale of them 
to an innocent purchaser, continued to try to perform, or failed com- 
pletely to perform, his contracts. Paroi agreements made in good 
faith are merged in subséquent contracts; but false and fraudulent 
représentations, which induce contracts, are torts. They are not 
merged in subséquent agreements which do not clearly release or dis- 
charge them, and the damages which such représentations cause may 
be recôvered, regardless of the terms of such contracts or of their 
performance. Barnes v. Union Pacific Ry. Co., 4 C. C. A. 199, 203, 
204, 54 Eed. 87, 91, 92, and cases there cited; Wardell v. Fosdick, 13 
Johns. (N. Y.) 325, 327, 7 Am. Dec. 383 ; Ward v. Wiman, 17 
Wend. (N. Y.) 193, 196; Culver v. Avery, 7 Wend. (N. Y.) 380, 
22 Am. Dec. 586; Whitney v. AUaire, 1 N. Y. 305; Id., 1 Hill, 484; 
Id., 4 Denio (N. Y.) 554. 

The authorities cited by the majority to the effeet that the sup- 
plemental contract of November, 1905, and the plaintiff's action 
thereunder ratified and confirmed the original agreement, and so 
barred plaintifï from rescinding it and from defending an action by 
the défendant upon that contract, probably announce a correct 
rule of law. To that effeet, and to that effeet onlv, are Negley v. 
Lindsay, 67 Pa. 217, 227, 228, 5 Am. Rep. 427, Edwards v. Roberts, 
71 Smedes & M. (Miss.) 544, and Doherty v. Bell, 55 Ind. 205. But 
this is not an action to rescind the contract or to enforce it, and hence 
thèse cases are not apposite to the issue hère under considération. 

In St. John V. Hendrickson, 81 Ind. 350, cited by the majority, 
Hendrickson, who had been induced to pay $800 into and to become 
a member of the partnership by the false représentation that two of 
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the partners had învested $800 each therein, brought an aetion for 
damages for the fraud, and the défendants pleaded that aîtfcr he 
had learned the truth they offered to release him from the partner- 
ship and to place him in the same situation that he occupied before 
he became a member of it, but that he repaid to them the money they 
returned to him, elected to remain a member of the firm, bought out 
the interest of two of the partners, and assisted in conducting the 
business; and the court held that thèse facts constituted a good dé- 
fense to his action. If the Scott Manufacturing Company had of- 
fered to release Schagun from his contract, and had repaid to him the 
value of his three-mold press and of his daim on account of its pur- 
chase, which they estimated worth $1,500, and the other moneys he 
expended before he learned of the fraud, this case would be analagous 
to the Hendrickson Case ; but, in the absence of any such offer or 
repayment, it does not seem to me to be governed by it. 

People V. Stephens, 71 N. Y. 537, aiiother case cited by the ma- 
Jority, was an action by the state of New York to recover of con- 
tractors the différence between the reasonable value of the work they 
had done and the agreed price, whiçh the state had paid them, upon 
the ground that their contract was the resuit of a fraudulent combina- 
tion of bidders. The action failed because the state knew of the 
fraud before it paid out any of its money, and thereafter elected to 
carry out the contract and to pay the contract price for the work. 
The court applied the rule "volenti non fit injuria," but it said in the 
course of the opinion: 

"It is also well understood that, If fraud is not discovered until after a 
contract entire has been partly or wàolly performed and the defrauded party 
has parted with his property or money, he need not rescind, but may afflrm 
the contract and bring an action for the damages." 71 N. Y. 553. 

In Schmidt v. Mesmer, 116 Cal. 267, 48 Pac. 54, the plaintiffs 
were induced to lease a hôtel by a fraudulent représentation of the 
amount of income derived from it. They learned the truth before they 
paid any rent or occupied it a day. The rent was due monthly. They 
paid it for 14 months, took extensions of time to pay 2 months' rent, 
and occupied the hôtel without objection or complaint for 17 months, 
and then brought an action for the false représentation, which failed. 

AU thèse cases differ from that in hand in the very material partic- 
ular that the plaintiffs did not part with their money or property 
until after they had learned the truth, while in the case at bar the 
plaintiff parted with his three-mold press, his claim for damages for 
the fraudulent représentation in its sale, and the moneys expended 
for the foundation and for moving the press, before he had any notice 
or knowledge of any defect in the machine he bought. For this 
reason they do not seem to me to rule this case, and the statements 
in some of the opinions that one who is induced by fraudulent rep- 
résentations to make a contract and to part with a valuable considéra- 
tion before he discovers the fraud deprives himself of his action for 
the tort by subsequently ratifying and performing the contract, either 
according to its original terms or according to subséquent terms and 
extensions, do not commend themselves to my judgment and seem to 
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me to be contrary to the established rule of law. The plaintiff had 
made the contract of July, 1905, and had lost about $2,000 before he 
tried the machine or discovered the fraud, and his subséquent per- 
formance or failure to perform it, in the absence of any release or 
satisfaction on his part of his cause of action for the fraud, did not, 
in my opinion, deprive him of it. 

The gravamen of this action was the inducement of the plaintifï 
to make the contract of July 17, 1905, to purchase the f our-mold 
press by the fraudulent représentation that it was capable of making 
16,000 bricks per day out of sand and cément, when it was worthless 
and was incapable of manufacturing them in any paying quantities. 
That cause of action was complète when the contract was made. 
It was proved by undisputed évidence. The ratification of the con- 
tract, the extensions, modifications, partial performance, or partial 
failure to perform it, and the subséquent contracts about it, in my 
opinion neither relea-sed nor discharged that cause of action. They 
afifected only the causes of action upon the contract. When the con- 
tract was made the plaintifï had the option to rescind it, or to per- 
form it and to recover the damages sufïered from its breach; but 
that was a choice of remédies under the contract. His action for 
tort remained in either event. He had the right to sue, and to recover 
the $3,000 or $4,000 out of which the défendant had defrauded him 
by the false représentations which induced him to make the contract, 
whether he rescinded or perf ormed or failed to perform it. In my 
opinion there was ample évidence of causal false représentations and 
of substantial damage to the plaintifï, which ought to hâve been sub- 
mitted to the jury. 



OMAHA WATER OO. v. CITY OF OMAHA, 
(Circuit Court of Appeals, Elghth Circuit. April 7, 1908.) 
No. 2,683. 
Watebs and Watee Coubses— Contkaot by City tob Pubohase of Watee- 

WOEKS— ASCEETAINMENT OP VALUE BY APPBAISEES— VALIDITY DP AP- 
PEAISAL. 

A City ordinance granting a franchise to a water company reserved 
to the City the rlght, at its élection, to purchase the vrorlîs of the company 
• after a stated term at an appralsed val nation "ascertained by the estlmate 
of three englneers, one to be selected by the eity council, one by the wa- 
terworks company and thèse two to sélect a thlrd." The city having 
elected under authority of a state statute to exercise its option, appralsers 
were selected as therein provlded, who organlzed as a board, and, after 
an Investigation extending over three years, flled a report flxing the 
value of the property, which was slgned by two of the number, but 
upon which the third noted his dissent. Held, that the matter in ques- 
tion was one of public concern, and that, under the rule of law appli- 
cable in sueh case, the appralsers having ail qualified and acted through- 
out, the décision of the majority was a valid exercise of the power. 
Same— Peoceduee by Appeaisbes. 

The fact that appralsers selected to make a valuation of the property 
of a water company, which a clty had elected to purchase under an 
option reserved in the company's franchise, took the oral testimony of 
w^itnesses who were examined by côunsel for the respective parties, did 
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nt)t Umlt them to such method of procédure througliout, where It was 
understood and. agreed by the parties , In the beginning that they might 
arrive at the tàcta by any mettiod or means deemed advisable by them, 
and thelr' subséquent action In causlng the bocks of the company to be 
sent to another clty where they were In session, and to be there examined 
by experts, In tp.e absence of counsel, dld not Invalidate their appraisal 
where their good falth was not questioned. 

3, SAMB— POWEBS OF APPBAISEES— DlSGBETION AS TO METHODS. OF PbOCEDUBE. 

A valuation of property by appraisers: selected as experts under a 
contract for Its sale is not an arbltràtlon, and the appraisers do not 
act judiclally, nor are they bound by the fuies relating to arbitrations, 
but, so long as they act honestly and In good faith, they hâve a wlde 
discrétion as to thelr methods of procédure and sources of Information. 

4. Municipal Oobporations t— Powebs — Pubohase of Wateewoeks— OoN- 

smifCTiON and Vaxiditip pf Oontbaot. ! 

,, In 1880 the clty pf. Omaha granted à franchisé to a water company 
under Laws Neb. 187i9, p. 99, § 27, whlch, authorlzed ttè dty to construct 
ftnd maintaln watèrwôrks "either wlthin ôr wlthout thé corpprate llmits of 

i the clty," and to contract with others: ta: construct and màintain water- 
WQtks on such terma as might be agreed upon. In the ordinance grant- 

,i|ig s^çh franchise, the clty reserved the rlght to purchasç the worlis of 
ttiè Company àfter 20 yeàrs at an appralsed valuation. By. a subséquent 
stàtilté, still In force in 1903, thé dty was authorlzed tO appropriate 
priVate property for waterworlss purposes, or any System already con- 
etruel^,: the power to estend a distance of 10 miles beyond the clty 
limlts, Laws 1903, p^ 66, c. 12, requlred the clty to ejther construct 
or purcîiase watétworks and authorlzed it to take the nécessary steps 
tb àeqtiire sUch wàter plant "by vlrtue of any rights Inurlng to such clty 
through reontract or ofherwlse." In 1908 the clty elected to purchase the 
compaiiy's plant undér the option res^rved In the ordinance of 1880, 
aiid appraisers were .çel^ed by the parties rto malie the vaiuatlpn. When 
thé Works were constr'ucted, it was nécessary to take thé water from thè 
Missouri river above the clty, and the Intake, pumplng statiën, and reser- 

. volrs were located in the town of Florence, and some miles outside the 
clty llmits. Between that tlme and 1903 the clty had grown in popula- 
tion from 30,000rto,125,000 or, morejthe ad.ioinlng clty pf South Omaha 
contalnlng ovér 30,000 population, and other adjolning, but separate, 
municip^lltjes had grown up, Into , ail of whlch, Includlng the town of 
Florence, the company had extended its distribution System which was 
supplied with water from Its station- àt Florence. Held that, under such 
statutes, the clty had power to acquire the property of the company 
'ôUtstde, as well as Inside, of its llmits,' and that, when it' made its élec- 
tion, ;lt elected to purchase the entfre system, and^ could not requlre 
the company to sell Its pumping plant and the pipes connected therewith 
wbich extended into i and lay Withln' thé dty llmits, ittnd to retain its 
outlylng distribution Systems. 

B. CpNSTiTuribNAL Law— Ooktbaots Pepteqtsdfbom |mpaiement— Contbact 

The élection by a clty, expressed by ordinance dtily iauthorlzed by stat- 
uté, to exercise an option reserved Ina prlor ordlnanœ to purchase the 
property of a water company which ordinance was laccepted by the com- 
pany, créâtes a contract ;blndlng on bpth parties, , aad .whlçh capnot be 
Impalred by any subséquent action of the clty oi| of.^e Législature of 
the^^tate taken after tbie property bas been appralsed as provided by such 
.çp^tract, , . ■' i,,:.i ': 

6. 'WAtËftS lAND 'WaTEB CotTESBS — GONTBÀPT BT ' OiTT FOB PUECHASE OF WATEB- 
WOBKS— VALIDITT OF APPEAISAL. 

An :appralsal of a large System of waterworks under a contract of 
purchase will not be invalldated because the title to a small part of the 
property not vital itoithe Jntegilty of the System Is afterward found to 
be defective, nor becauseï It may include pièces of property not nécessary 



OMAHA WATER OO. V. CITY OF OMAHA. 227 

to the System ; a court having power to ufiake an équitable adjustment of 
such matters between the parties. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

Howard Mansfield (R. S. Hall and Herbert C. Lakin, on the brief), 
for appeliant. 

John Lee Webster and Cari C. Wright (Harry E. Burnam, on the 
brief), for appellee. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, 
District Judge 

HOOK, Circuit Judge. This is an appeal from a decree of 
the Circuit Court for the District of Nebraska dismissirtg the bill of 
complaint of the Omaha Water Company to compel the city of Omaha 
to complète the purchase of complainant's System of waterworks in 
accordance with a contract giving the city an option to purchase, the 
exercise of the option, and an appraisal fixing the price to be paid. 
The objection of the city is to the appraisal. 

The installation of the waterworks was begun in 1880 by a prede- 
cessor in title of the Omaha Water Company; the original franchise 
ordinance having been adopted in that year in the exercise of power 
granted by a Nebraska statute of 1879. Section 14 of the ordinance 
provided that, after the expiration of 20 years, the city should hâve a 
right to purchase the works at an appraised valuation "ascertained by 
the estimate of three engineers, one to be selected by the city council, 
one by the waterworks company, and thèse two to sélect a third." 
Nothing was to be paid for the unexpired franchise of the company. 
The Works were completed in 1883, and on September 4th of that year 
an ordinance was adopted accepting the works as a full and complète 
compliance with the obligations to the city. In 1903 the Nebraska 
Législature passed an act which in eflfect required the city to buy 
or build a System of waterworks. Consequently, on March 3d of 
that year, it was declared by ordinance to be necessary and expé- 
dient for the city "to purchase the System of waterworks operated 
by the Omaha Water Company," and that the mayor and council 
"so elect and détermine to purchase and acquire such waterworks 
by virtue of the rights inuring to said city through the contract 
between said city and the grantors of said water company, and as au- 
thorized and provided by section 14 of ordinance No. 433." Ordi- 
nance No. 423 is the ordinance of 1880. Thereupon the water board 
of the city, having been recently created by législative act and in- 
vésted with authority in the premises, nominated an appraiser, and the 
nomination was confirmed by the city council. The company then 
named one and those two selected the third. Thèse men were hydraulic 
engineers. Two of them lived in Chicago, 111., and one in Milwaukee, 
Wis. On July 20, 1903, the appraisers organized by the élection of 
one of their number as chairman and another as secretary. Their re- 
port which was submitted July 7, 1906, fixed the aggregate value of 
the property at $6,263,295.49, a sum barely sufficient for the dis- 
charge of the outstanding mortgage bonds issued by the company in- 
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ciuding a small premium to be paid upon their call before maturity. 
The report was signed by but two appraisers. Appended thereto was 
the following, signed by the other who was the'one selected by the 
water board and the city: "I do not concur in the above report, nor 
in the values as fixed therein." The water board whose jurisdiction 
had in large measure superseded that of the city council thereupon 
declared that it rejected the appraisal. The company then tendered 
a deed conveying the System of waterworks and demanded the pay- 
ment of. the appraised value. Payment being refused, suit was brought 
by the company. 

The city says the appraisal is void for several reasons, the two most 
important of which are: That the appraiser named on behalf of the 
city rèfused to concur, and that the appraisers were guilty of miscon- 
duct. It is also claimed that improper items of property and éléments 
of value were included in the appraisal, and that the deed tendered 
by the company embraced property which the city of Omaha had no 
power to acquire or opèrâte because it lay beyond its corporate limits. 
Did the refusai of one of the appraisers to concur defCat the appraisal ? 
The rule is that, when the subject of the inquiry or contrôversy is 
of a private character, ail intrusted with the power of ascertainment 
or décision mUst agrée, unless it is otherwise provided by the interested 
parties. Hobson v. M'Arthur, 16 Pet. 182, 193, 10 h. Ed. 930. But 
it is equally well settled that when the matter in question is of public 
èoncern, ail being qualifàec} and having assembled and acted, the find- 
ing or décision of a majofity is a valid exécution of the power. Colom- 
bia v. Cauca Co., 190 U. S. 524, 23 Sup. Ct. 704, 47 L. Ed. 1159; 
Grindley v. Barker, 1 Bos. & P. 229; King v. Beetson, 3 Term, 593; 
Withnell v. Gartham, 6 Term, 888; Cas Co. v. Wheeling, 8 W. Va. 
330; Green v. Miller, 6 Johns. (N. Y.) 39, 5 Am. Dec. 184; Ex parte 
Rogers, 7 Cow. 526; Downing- v. Rugar, 21 Wend. (N. Y.) 178, 
34 Am. Dec. 223; Crocker v. Crâne, 21 Wend. (N. Y.) 211, 34 Am. 
Dec. 328; People v. Nichols, 52 N. Y. 478, 11 Am. Rep. 734; The 
People V. Walker, 23 Barb. (N. Y.) 304; Young v. Buckingham, 5 
Ohio, 485 ; Patterson v. Leavitt, 4 Conn. 50, 10 Am. Dec. 98 ; Eames 
V. Eames, 41 N. H. 177, 181. That the first of thèse rules is not 
applied where matters of public interest are involved is doubtless due 
in part to a question of its practical wisdom — to the fact that its ap- 
plication generally leads to continued contrôversy and litigation. The 
views of those whose interests are at stake are likely to be adopted 
and insistently maintained by the appraisers or arbitrators they per- 
sonally sélect, and the chance of agreement and final disposition of 
the matter is not materially enhanced by the submission On the oth- 
er hand, the rule that is applied in cases of public concern is in har- 
mony with the plan of représentative governments which move and 
act by majorities. Public officiais are.chosen, laws enacted, rights 
judicially determined, and business transacted by majorities. The 
afïairs of subordinate divisions of the state, such as counties, town- 
ships, and cities are conducted by local boards or bodies whose con- 
trolling and effective voiCe is that of the greater number of the mem- 
bers. The rule pervades almost every branch of the public service 
where power is lodged in the hands of several, and it is a distinctive 
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récognition of the truth that the transaction of public business cannot 
wait for unanimity. Ail of the steps leading .to the construction of 
the waterworks and the réservation of the right of purchase from the 
original organization of the city itself down to the adoption of the 
ordinance of 1880 were manifestations of majority power. The légis- 
lative direction to the city to buy or build, its ordinance of 1903 elect- 
ing to buy, the nomination of an appraiser by the water board and 
his confirmation by the city council were ail expressions of the will 
of the majority. And, if the city shall acquire the waterworks the 
levy and collection of taxes, the payment of the purchase priée and 
the conduct of the business in the future are matters that will be com- 
mitted to public bodies acting by the greater number of their members. 
And it may be observed that, on the other hand, the corresponding 
acts of the water company were the acts of a majority of the members 
of its managing board. The appraisal of the waterworks is an inter- 
mediate step in this long progression, and it would be strange, indeed, 
if by mère construction of law its validity should be held to rest upon 
unanimity of concurrence, a requirement long since rejected as im- 
practicable and net suited to matters affecting public interests. Ex- 
périence teaches that in cases like this the parties are seldom able to 
agrée upon the value where the company is required by force of cir- 
cumstances to part with the ownership of its property. It also teaches 
that appraisers are apt to be partisans of those who name them, and 
that unanimous agreement is the rare exception. The provision of 
the ordinance of 1880 was intended to be a practical one and to be pro- 
ductive of an actual appraisal of the waterworks. It was not intend- 
ed that the appraiser selected by the city or the one selected by the 
company might at the last minute, when ail the work was donc, 
cause the appraisal to miscarry by mère refusai to join in the valua- 
tion found by the other two. As was said in Colombia v. Cauca Co., 
supra: "Of course, it was not expected that a commission made up 
as this was would be unanimous." The engineer named by the city 
acted with his associâtes through an expensive investigation extending 
over three years, and, when the report was finally made up and signed, 
he simply appended thereto the bare, unexplained statement that he 
did not concur in the report or in the values fixed. The water board 
then resolved to reject the appraisal and to name a new appraiser in 
its behalf, though it cannot reasonably be anticipated that new ap- 
praisers would be more likely to agrée unanimously. It was not 
contemplated by the ordinance of 1880 that either party, the city 
or the company, could at will arbitrarily defeat the appraisal con- 
tracted for, and yet in practical effect that is what is contended. The 
case is not as though one of the appraisers resigned and left the 
board incomplète during the progress of its labors. Ail continued to 
the end. Both the city and the company had the benefit of their ex- 
périence and joint investigation, and the final valuation after confér- 
ence and interchange of views sufficiently bears the impress of the 
one who dissented because he did not wholly hâve his way. 

It is not improper to observe that until the report was made the 
three appraisers were regarded by ail parties as composing a board 
or body invested with powers in their aggregate capacity, Imme- 
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diately upori their sélection they organized as a "Board of Apprais- 
ers" by the élection cf. one of their number as chairman and anoth- 
er as secretary, and thereafter they constantly referred to themselves 
as a board. They were so addressed by counsel for the city when he 
outlined a method of procédure for their adoption. While the ap- 
praisal was in progress, the water board and the city filed a bill in 
the Circuit Court against the appraisers and the company to secure 
authoritative directions as to the appraisal. In this bill of complain- 
ants, in the answer of the company and in the décrétai order of the 
court, there is constant référence to them as "the board" and the 
"board of appraisers." The popular conception ' of a board is that 
like tribunals in gênerai it acts as a unit and speaks through a majori- 
ty of its members. 

The case of Gas Co. v. Wheeling, 8 W. Va. 330, is quite similar 
to the one at bar. The act incorporating the Wheeling Gas Company 
contained a provision that at the expiration of 20 years the city might, 
if it so elected, purchase the gas works at a price to be agreed on or to 
be ascertained "by the award in writing of three persons to be chosen, 
the first by the directors of said company, the second by the council 
of said city and the third by the two thus chosen." The city having 
elected to purchase and there being a disagreement as to the price, 
the appraisers or arbitrators were seleçted. AU three of them par- 
ticipated in the investigation, and at the conclusion two of them signed 
the award. The third merely expressed thereon his dissent, The 
city tendered the price fixed, the company refused it, the city deposit- 
ed the money in bank to the order of the company, and took posses- 
sion of the Works. In an action by the company to regain possession, 
it was held among other things that the matter was of public in- 
terest and the award was valid. In People v. Nichols, 52 N. Y. 478, 
11 Am. Rep. 734, there was an appropriation by the state for the pur- 
chase from a private person of certain relies, to be paid only upon 
the certificate of three persons named in the act that the relies were 
in their opinion genuine, and that it was désirable: in their judgment 
that they be placed in the muséum of the state library. The parties 
named having met and inspected the relies, two of them signed the 
certificate and recited thereîn that the third refused. Justice Peck- 
ham, in delivering the opinion of the court, said : 

"In my judgment, by the well-settled rule at common law, this power would 
hâve been legally exerclsed by the signature of two of the three to the cer- 
tificate when iill three assembled to pass upon the question. Tlie only an- 
swer specially urged against this rule is that it solely applies 'to matters of 
public coucern' ; that 'as to matters of private concern,' as this is claimed 
to be, ail must join to make a valld exécution of the power. * « * Then 
is this a matter of private concern? We are ail of opinion it Is not. The 
cases referred to by the respondent eanhot fail to establish his doctrine. They 
hold that arbitrators, to détermine controversies between individuals, are en- 
gaged in matters of private concern. But, where appraisers act between 
individuals and tlie state, It is a matter of 'public concern,' and a majorlty 
act as the whole, when ail havc met. In the case at bar the Ijcgislature de- 
sired to purchase, upon certain ternis, what they regarded as of interest and 
value to the public. It was a question between an iudlvidual and the state. 
This would seem, then, to be plainly ma,tter of public coucern. This certifl- 



OMAHA WATER CO. V. CITY OF OMAHA. 231 

cate, therefore, would hâve been legally given at common law wlien signed 
by a majoi'ity." 

Colombia v. Cauca Co., 190 U. S. 524, 23 Sup. Ct. 704, 47 L- Ed. 
1159, was a bill by the Republic of Colombia to set aside an award 
of a spécial commission settling in favor of the Cauca Company a 
controversy over a concession to build and operate a railroad, and 
accompanying land grants, etc., and a claim that the concession and 
grants had been forfeited. The commission was composed of three 
members, One selected by each party to the controversy and the third 
by the Secretary of State of this country and the Colombian minister 
at Washington. A few days before the expiration of the time limited 
for their action, and when little remained to be donc except to sigh 
the awârd, the Colombian commissioner resigned and the other two 
made the awàrd. Colombia said the award was void because made by 
but two of the three commissioners. Several feasons were given 
by the Suprême Court for sustaining the award, among them one 
that the matters involved were of public concern. 

The city contends that the contract with the water company for 
the acquisition of the waterworks is not a matter of public concern, 
and it cites Illinois Trust & Savings Bank v Arkansas City, 76 F-ed. 
271, 22 C. C. A. 171, 34 L. R. A. 518, and similar cases to the efïect 
that such contracts are of a private or business nature, But that 
was said in contradistinction to acts done in the exercise of the légis- 
lative and goyernmental powers of municipalities. It has never been 
held, and never can be with reason, that a contract between a water 
company and a city for the acquisition by the latter of a System of 
waterworks is not a matter of public concern. By common consent 
a water company is called a public service corporation, and is there- 
fore given the use of the public streets for its mains and pipes. Its 
System ôf waterworks constitutes a public utility of vital importance 
to the health and well-being of a city and its inhabitants. The city 
of Omaha was invested with power to appropriate private property 
for the public use in constructing and operating waterworks of its 
owri. The rates and charges of water companies are subject to régu- 
lation by the state within coristitutional limitations ; and this on the 
theory that the property and opérations of such a company are af- 
fected with a public intefest. To sày that the matters submitted to 
the appraisers in this case were not of public concern is to disregard 
the essential nature of things. It is true that in People v. Nichols, 
5'2 N. Y. 478, a state law provided for the purchase of the relies, 
and in Gas Co. v. WhèeKng, 8 W. Va. 320, the original authority 
to purchase thé gas works was found in the statute incorporating 
the company, but the proximity or remoteness of a state statute 
does not détermine the character of the subject-matter, whether of 
private or public concern, though were it otherwise the fact remains 
that the réservation by the city of Omaha of the right to purchase at an 
appraised value was a condition authorizéd by state statute, and, when 
the élection was made, the city was acting under direct mandate of the 
iSîebraska act of 1903. Laws 1903, p. 66, c. 12. Considering the 
character of the parties, the nature of the contract, the property in 
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question, and the end to be attained, the matter involved in the ap- 
praisal was one in which the public was greatly interested, and ail 
the appraisers having acted two of them could fix the value. 

The city also claims that the appraisal is void because of miscon- 
duct of the appraisers. The chief complaint in this respect is that 
the water company sent its books to Cincinnati, Ohio, where the ap- 
praisers held a meeting, and thence to Chicago, 111., where they had 
them exarnined by an audit company selected by them for the pur- 
pose, and that the city was not given access to the books nor permitted 
to examine witnesses upon their contents. Emphasis is placed on 
the fact that for more than a year previously the appraisers held 
open sessions and received oral testimony from witnesses who were 
examined and cross-examined. by counsel, and it is asserted that the 
books were received after the inquiry had been closed. The company 
contends that the action of the appraisers was consistent with the 
advisory instructions given them when they entered upon their du- 
ties, and also with the character of the proceeding in their charge. At 
the beginning of their inquiry the appraisers were addressed by coun- 
sel upon their method of procédure. The city attorney said : 

"As to the matter of the procédure to be adopted by your board, as to 
the method of arrlving at the amount of property owned by the water com- 
pany, and the détermination of Its value, the city of Omaha suggests that 
thls board, having been appolnted as experts In regard to the value of such 
property, oùght to make a Personal Investigation as to the amount and es- 
tent of property of the water company, together with Its condition, and dé- 
termine therefrom its value. As to the method of arrlving at the amount 
and condition of the property of the water company, the city of Omaha sug- 
gests that thls board may arrive at such facts by any method or means 
deemed advlsable by it, but that, if the board shall détermine to take proof 
and testimony before It, It «hould go no further than to the question of the 
amount and condition of the property, and that sald testimony should not be 
concluslve upon this board, but slmply for Its advice and Information In the 
matter. It is not the opinion of the city of Omaha that It. would be proper 
or necessary to call expert witnesses as to the value, since the members of 
the board hâve been selected as experts [to] whose judgment the question of 
value mùst be submltted upon the examlnatlon of the property." 

That the appraisers at first received évidence in the pFfesence of 
counsel did not irrevocably commit them to a continuance of that 
course ; and counsel are in errbr in saying the inquiry was closed 
when they ceased doing so. It was distinctly announced at the 
time by the chairman of the board that much more information 
must be sought than that already presented, and "the board will 
undoubtedly wish to call on the city and the company for spécial in- 
formation as to détails the necessity for which will develop as the 
work proceeds." What they did with the company's books was not 
exceptional. In performing their duties the appraisers did much ,in- 
vestigating in the absence of the parties, doubtless believing that their 
course of procédure was largely within their discrétion, and it can- 
not be doubted that it was in view of the character of the submission" 
for appraisal ànd the instructions given them at the beginning. There 
is no ground for questioning their entire honesty and sincerity. The 
books were not submitted, audited, or examined at the instance of 
the company, nor did it offer them in évidence as such act is usually 
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understood in a légal proceeding The sending of the books to Cin- 
cinnati and Chicago was at the instance of the appraisers, and the 
oiily participation by the company in the examination was to explain 
the method of keeping them. Ali three appraisers participated in 
what was done. There was no concealment. We hâve the bare fact 
that the books were sent and examined. What, if any, use was 
made of the information contained in them, does not appear. We 
think undue importance is given this matter merely because of the 
adventitious fact that the books were shipped to Cincinnati and thence 
to Chicago. If the appraisers had gone into the office of the company 
at Omaha and demanded the production of ail of its records for ex- 
amination by themselves or by an expert bookkeeper selected by them 
without participation by either the city or the company, it is doubtful 
any complaint would hâve been made. It was not intended by the 
submission to three expert engineers for appraisal that attorneys 
should always attend them and participate in every inquiry they made 
to secure information, nor does that seem to hâve been the view of 
counsel before the appraisal was made. It may at once be admitted 
that, were this an arbitration, the examination of the books in the 
absence of counsel would hâve defeated an award. But there is a 
clear distinction between an appraisement by valuers and an arbitra- 
tion, though the latter term is f requently but incorrectly applied to 
both proceedings. An arbitration présupposes a controversy or a 
différence to be tried and decided, and the arbitrators proceed in a 
judicial way, sometimes as an adjunct to a court of justice. Their 
investigation is in the nature of a judicial inquiry, and rules of pro- 
cédure must be strictly observed or their award will be void. On the 
other hand, an appraisal or valuation is generally a mère auxiliary 
feature of a contract of sale, the purpose of which is not to adjudi- 
cate a controversy but to avoid one. Thus, if A. and B. contract, 
the former to sell, and the latter to buy, certain property at the value 
thereof as fixed by X., Y., and Z., the latter are appraisers, not ar- 
bitrators, and are not governed in their proceedings by the rules re- 
lating to arbitration. As long as appraisers act honestly and in good 
faith, they hâve a wide discrétion as to their methods of procédure 
and sources of information. Generally speaking, they may inform 
themselves in any way that an honest seeker for the truth would 
adopt. While there are many cases in which no distinction is made 
between the two proceedings, in most of them it will be found either 
that the term "arbitration" was used in the gênerai sensé of a sub- 
mission of some rnatter to third persons for ascertainment or décision, 
or that some feature peculiarly the subject of arbitration was in- 
volved. Sometimes the doubt whether the submission is in arbitra- 
tion or appraisal is determined by the character of those to whom it 
is made and the method of their sélection. Thus in Bottomly v. 
Ambler, 38 L. T. 545, 26 W. R. 566, it was held to be an appraisal 
because two of the men selected were agents of the interested parties 
and ail three were experts in the matter to be determined. When 
the attention of the courts has been directed to the distinction, it has 
been generally recognized both in England and in this country. Kelly 
V. Crawford, 5 Wall. 785, 18 L. Ed. 562; Collins v. Collins, 2f> 
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Beav. 306, 28 L. J. Ch. 184 ; Bos v. Helsham, 4 H; & C. 642, 36 L. 
J. Ex. 20, 15 L. T. 481 ; In re Wilson and Green, 56 L. J. Q. B. 530, 55 
h. T. 864; Guild v. Railroad Co., 57 Kan. 70, 45 Pac. 82, 33 L. 
R. A. 77, 57 Am. St. Rep. 313; James v. Schroeder, 61 Mich. 28, 
27 N. W. 850; Railway v. Moore, 64 Pa. 79; Norwich Gas, etc., 
Co. V. Norwich, 76 Conn. 565, 57 Atl. 746; Palmer v. Clark, 106 
Mass. 373 ; Noble v. Grandin, 125 Mich. 383, 84 N. W. 465 ; Wurster 
V. Armfield, 175 N. Y. 256, 67 N. E. 584; Conférence of M. E. 
Church V. Seitz, 74 Cal. 387, 15 Pac. 839. 

In Railway Co. v. Moore, 64 Pa. 79, 91, it was said: 

"An award is the judgmeut of a tribunal selected by the parties to déter- 
mine matters aetually in variance between them — not nierely to appraise 
and settle the priée of property contracted for under the stipulation that thls 
term of the contract was to be so ascertalned. Had the parties made the con- 
tract, and afterwàrds, on a dispute arlsing, chosen arbitrators to détermine 
what was due upou it, that might hâve been an award. The case Is entirely 
différent where the parties originally agrée to buy and sell at a sum to be 
fixed by an appralsement to be made by a third person or persons. * * * 
Nor Is such an appralsement subjeçt to the strict rules governlng arbitratlons 
and awards. * * • It would not be necessary that the appralsers should 
décide upon évidence heard In the présence of the parties. They could dé- 
cide, and indeed would be expected to fix the value of the articles, upon their 
own knowledge of the subjeet, though doubtless they might seek Information 
from other quarters." 

In Palmer v. Glarke, 106 Mass. 373, 389, the court said: 

"A référence to a third person to fix by hls judgment the priée, quantity, 
or quality of materlal, to make an appralsement of property and the like, 
espécially when such référence 18 one of the stipulations of a contract 
founded on other and good considérations, dlffers in many respects from 
an ordlnary submission to arbltration. It is not révocable. The décision 
may be made without notice to or hearlng of the parties, uniess sucli 
notice and hearing be required by express provision or reasonable implica- 
tion; and It may be umde upon such prlneiples as the person agreed ou may 
see fit honestly to adopt, or upon such évidence as he may choose to recelve." 

Thé other complaints of the conduct of the appraisers are dis- 
posed of by what has been said. 

It is also contended that the appraisal includes property which the 
city did not contract to purchase and was without power to own. This 
refers to the extensions of the waterworks System beyond the corporate 
limits of Omaha into the city of South Omaha and the towns of Dun- 
dee and Florence and the territory known as East Omaha. AU 
thèse immediately adjoin the city of Omaha — -Elorence on the 
north, East Omaha on the east, South Omaha on the south, 
and Dundee on the west. South Omaha, Dundee, and Florence hâve 
separate municipal governments under the laws of Nebraska. In 
1880, when the installation of the System of waterworks was com- 
menced, Omaha was a city of about 30,000 inhabitants, but it grew 
rapidly and at présent contains 125,000 or more. In South Omaha, 
which was incorporated in 1886 and in 1903 contained more than 
31,000 people, there are located extensive industries in the conduct 
of which résidents of the larger city are interested and which re- 
quire great quantities of water. Thèse two cities are connected by 
continuons streets traversed by continuons street car Unes. In the 
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year 1900 Dundee had 400 inhabitants and Florence 688. Ail thèse 
cities and towns are practically one metropolitan city, and it needs 
no foresight to predict their ultimate consolidation. Indeed, the 
laws of the state now provide that "any city, town or village adjoin- 
ing any city of the metropolitan class may be annexed or merged with 
such city of the metropolitan class" whenever a proposition therefor 
has been approved by the majority of the votes in each city, town or 
village cast on such proposition at a gênerai élection. Laws 190.5^ 
c. 14, § 2. Obeying the law of its existence and responding to the 
necessities of the public, the water company extended its mains and 
pipes throughout the city of Omaha and into thèse adjacent munici- 
palities. That it did so for profit is but part of the proposition ; that 
it was its duty to do so conclusively appears from a survey of the 
situation. Florence, Omaha, and South Omaha are on the west bank 
of the Missouri river. It was recognized in the beginning that the 
water supply for Omaha would hâve to be taken from the river and 
considérations of public health imperatively demanded that it be 
taken from a point far enough up the river so that it would not be 
contaminated by the sewage of the cities. With this in view an in- 
take, pumping station, and settling réservoirs were permanently lo- 
cated about 9,000 feet north ôf the north line of the city of Omaha, 
and at présent they constitute the principal source of supply of the 
water that is furnished ail the cities and villages. The waterworks 
of the company is one complète, uniform System planned and de- 
signed to serve the municipalities and their inhabitants as one aggre- 
gate community. It is incapable of ségrégation into parts so as to make 
a separate and independent System for each city and town. There 
is no pumping station in East Omaha, Dundee, or South Omaha. 
A refusai of the company to extend its mains and pipes into thèse 
communities would hâve been indefensible. It would hâve rcsult- 
ed in depriving the 'villages of fire protection and water for domestic 
consumption since the cost of a separate system of waterworks would 
be prohibitive to a community of a few hundred inhabitants, especial- 
ly to Dundee because of its location on the heights west of Omaha. 
For South Omaha pumping works would hâve had to be installed at the 
river bank north of Omaha and flow lines run through the streets of 
the latter city, involving a wasteful and unnecessary expenditure of 
money and an unjust burden upon the people and the industries in 
which both cities are interested. The growth of the system of water- 
works throughout the larger city and into thèse suburban and ad- 
jacent communities was a natural one, and considérations of justice 
not only to the company, but also to the inhabitants of the smaller 
communities, require that no dismemberment of the system be made 
unless the law imperatively requires it. The city of Omaha says it 
is willing to purchase the property within its corporate limits and 
also the intake, pumping station, and réservoirs at Florence, with 
the Connecting mains, but it is not willing to purchase the distribu- 
tion Systems in Florence, East Omaha, South Omaha, and Dundee. 
We may dismiss from further considération the distribution system 
in Florence, because the duty to maintain and operate it was one 
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of the cohditions upon which that village granted to the water ccm- 
pany the right to install its works there and use its public grounds. 
To continue that maintenance and opération is a burden which must 
accompany the ownership of the supply works. Two reasons are 
assigned for cutting ofï. and excluding those parts of the System ly- 
ing in East Gmaha, South Omaha, and Dundee: First, that the city 
has no power to acquire them since they lie without its corporate 
limits ; and, second, if it has the power, it has not exercised it. 

We think, if the statutes of the state are construed in the light 
of conditions to which they were intended to apply, they disclose 
ample authority in the city to own and operate the entire System of 
waterworks including the parts beyond its boundaries. In 1880, when 
the franchise was granted, the city had power (L,aws 1879, p. 99, 
§ 27) "to erect, construct and maintain waterworks either within or 
without the corporate limits of the city * * * and to contract 
with and procure individuals or incorporations to construct and main- 
tain waterworks on such terms and under such régulations as may be 
agreed on." By virtue of this authority the ordinance of 1880 was 
adopted. In 1897 (Comp. St. 1901, c. 12a, § 27) Omaha was given 
power "to appropriate private property for the use of the city for 
* * * waterworks,, including mains, pipe Unes and settling basins 
therefor, the right and power * * * to extend a distance of ten 
miles from the corporate limits of the city"; also "power to appropri- 
ate any waterworks System, plant or property already constructed to 
supply the city and the inhabitants thereof with water, or any part 
thereof, whether lying or being wholly within said city or in part 
therein and in part without the city, and within ten miles from the 
corporate limits of such city, including ail real estate, buildings, ma- 
chinery, pipes, mains, hydrants, basins, réservoirs, and ail appur- 
tenances reasonably necessary thereto and a part of or connected 
with said System, plant or propei-ty, and franchises to own and op- 
erate the same if any." This law was in force in 1903 when the city 
made its élection to purchase. The act of 1903 (Laws 1903, c. 12, 
p. 66) made municipal ownership compulsory, and the city was direct- 
ed to construct or purchase. Section 3 commanded the mayor and 
council of the city "to take the necessary steps to acquire such water 
plant under the powers granted, to such city or by virtue of any rights 
inuring to such city through contract or otherwise." Section 10 pro- 
vided that the authority and powers of the water board should ex- 
tend as far beyond the city limits as it might deem necessary, not 
exceeding 10 miles. A provision of a prior law granting power to 
the city to construct or purchase waterworks within or without the 
city was retained, but so amended as to adapt thereto the powers 
and functions .of the water board- Section 135. There were thus 
three methods provided. by law by which the city could secure a Sys- 
tem of waterworks : Firat, by its own construction in the city and 
within 10 miles of its exterior limits, exercising in aid thereof the 
power of eminent domain; second, by appropriating a System al- 
ready completed whether lying wholly within or partly within and 
partly without the city, but within the 10-mile limit; and, third, 
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by purchasing an existing System lying within or without the city 
if the right to do so had been reserved to the city by contract. But, 
however acquired, the jurisdiction of the water board in respect there- 
of was suprême and extended a distance of 10 miles beyond the 
city limits. We do not think this studied and persistent référence 
to the territory beyond the city limits is wholly satisfied by saying 
it was a mère provision for the establishment of the supply works. 
Doubtless that was in mind, but it was a fact publicly known that the 
Omaha System extended into the adjacent communities and a cus- 
tom thereby secured that constituted an important part of its value 
of which a purchaser would naturally désire to avail himself, and 
the later laws of the state, applying as they did exclusively to the 
city bf Omaha, were framed in view of that known condition. The 
Législature was not blind to the history of American cities, their 
rapid growth in population, and the continuai expansion of their 
boundaries, nor to the fact that, while there may be clustered arqund 
a growing city smaller cities and villages, they really constitute one 
cènter of population with a community of'interest, and that sooner 
or làter the arbitrary lines of division will disappear. Nor can it be 
conceived that the Législature intended that thèse smaller municipali- 
ties should be subjected to the oppressive burden of maintaining sep- 
arate means of procuring that which is so vital to health and safety 
as a supply of water. In other respects, also, the laws affecting Oma- 
ha had regard to its future growth and development. Authority 
was given (Comp. St. 1901, c. 13a, § 101b) to acquire lands within 
three miles of the city limits for public parks, parkways, and boule- 
vards, and it was provided that, if the lands acquired were within 
the corpofate limits of any other city or village such other city or 
village should cease to hâve jurisdiction over them. 

We are also of the opinion that, when the city made its élection, 
it elected to purchase the entire System of waterworks. The ordi- 
nance of 1880 by which the franchise was granted, related to a 
System of waterworks "within and adjacent to the city of Omaha, 
in Douglas county, state of Nebraska, for the purpose of supply- 
ing said city and the citizens and inhabitants thereof with water." 
The ordinance requifed that the pumping capacity of the works 
keep pace with the growth of the city, and that in a practical sensé 
meant not merely from day to day, but implied the exercise of busi- 
ness fore'sîght in makirig reasonable provision for the future. The 
right of purchase reserved by section 14 of the ordinance refers, 
of course, îto the System of waterworks designed for supplying the 
city of Omaha with water, but it includes everything fairly appurte- 
nant to the System as a whdle. Section 11 provides that, upon fail- 
ure to comply with the terms of the ordinance, ail rights thereunder 
shall be forfeited, and the city of Omaha shall become vestêd with 
the ownership "of said waterworks and property appurtenant thereto 
and coniiécted therewith subject to the payment of a just compen- 
sation therefor to be ascertained as provided in section 14." In 1896 
the city of Omaha comménced a suit to forfeit the franchise granted 
by this ordinance and to obtain title to the System of waterworks. 
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By tlîe averments of its bill and références to the mortgâges on the 
property, it charged that ail of the property of the company in Doug- 
lâé cpuiity, Neb., specificàlly including that in Florence and South Oma- 
ha^ was absolutely essential to the opération of the waterworks, to the 
performance of the public duty of the défendant company, and to 
the fùlfiUment of its contract obligations to the city; and the city 
asserted its right "to take possession and control of the said water 
works plant, and ail the property connected therewith or appertain- 
ing thereto." The ordinance adopted under the ..mandate of the 
act 6f 1903 declared it necessary and expédient for the city to pur- 
chase "the System of waterworks operated by the Omaha, Water Com- 
pany," and recited thsit the élection to do so was by virtue of the pro- 
visions of section 14 of the ordinance of 1880. The déclaration and 
récital were in eflfect an assertion that thé right of pyrchase under 
that ordinance embraced the entire System operated by the company. 
At the first meeting of the appraisers, the chairman of the water board 
stated they wanted and expectèd to purchase the entire property if 
they cotlld possibly do so; but, in view of the question £ts to the power 
of the city, they wanted â separate appraisal of the outlying prop- 
erties. The water company bas always protested against the dismem- 
berment of its property. In 1905 the city and the water board sued 
the company and the appraisers in the court below to obtain authori- 
tative instructions for the appraisal then in progress. After a trial 
an order was made that the property be appraisedas an entirety 
and also' iri parcels with a separate statement of certain éléments 
of value, so that the report would be available whatever the 
ultimate décision of the rights of ,the parties might be. The trial 
judge was of opinion that the élection ordinance of 1903 contemplat- 
ed the purchase of the entire System, though he thought it doubtful 
that the ordinance of 1880 in which the right of purchase was re- 
served was so comprehensive. 

A contraot of sale and purchase between the company and the city 
arose in 1903 which was not sùbject to impairment by subséquent 
législation ; but it may be well to notice some provisions in the act 
of 1905 adopted in anticipation of municipal ownership and opéra- 
tion of the waterworks. Laws 1905, p. 175, c. 15. By that act the wa- 
ter board was authorized to contract with any adjacent municipality 
to supply it with water for publiC; or private purposes or with any 
person, copartnership, or corporation engaged in that business. It 
is said, in efifect, that the express grant of power to contract with 
an adjacent municipality or with a corporation engaged therein in 
supplying wa;ter is an implied déniai of power to furnish water direct 
to the inhabitants, and therefore the Législature intended the outly- 
ing distributi<)n Systems should not be acquired by Omaha but should 
be left on the hands of the company to hold or sell if the smaller 
towns chose to buy. In other words, the contention is that Omaha 
has no power to own or operate the pipes and mains beyond its 
limits, but may, contract to furnish water to the owner whether it be 
the company or an adjacent municipality. Ordinarily power in Omaha 
as owner of the system within its limits and the supply station at 
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Florence to contract with an adjacent municipality to supply it with 
water for public and private purposes would warrant the adoption of 
either of two methods: First, through a distribution System owned 
by Omaha itself in the adjacent territory, in which event it would 
deal directly with the consumers, public and private, as it would with- 
in its own boundaries ; and, second, the delivery, say at the city lim- 
its, into a distribution System owned either by the adjacent munici- 
pality or by the water company. The fact that the power granted 
was to contract with an adjacent municipality would not necessarily 
exclude the first of thèse because the furnishing of water for both 
public and private consumption is invariably done under contract with 
the municipality in which the use is enjoyed. But the provision in 
the act for compensation to Omaha for this service would seem to 
preclude any direct relation between it and the consumers in the 
adjacent communities and to imply that it should deliver the water 
in quantity, leaving to others the duty of distribution and the relations 
with consumers the différent classes of whom are served at différent 
rates. The provision referred to requires that ail -water furnished by 
Omaha for use in adjacent muniçipalities shall be measured by meter 
at the expense of the adjacent municipality or company, and the 
rate par 1,000 gallons "shall not be less than the gross average in- 
come per thousand gallons for ail water" used in Omaha, including a 
fixed allowance for hydrant service therein. This seems to contem- 
plate a wholesale, flat rate, and settlement only with the adjacent mu- 
nicipality or the company as the case may be. 

If the act of 1905 affected the fixed contract relations between 
Omaha and the company, a resuit would follow so remarkable and 
so inéquitable it is difficult to believe it was intended. If Omaha 
now bought only the property within its borders and the supply 
Works, and left the outlying distribution Systems on the hands of 
the company, the latter would either hâve to sell them to the adjacent 
muniçipalities, or to Omaha ii hereafter invested with power, at their 
own figure, or continue business under such conditions as would 
practically destroy the value of its property In the latter case, it 
would be confronted with the problem of procuring a water supply 
for the smaller communities since the existing facilities would be 
owned by Omaha. Of course, separate, independent supply works 
on the river north of Omaha, the only feasible location, would be out 
of the question. Besides the disproportion of cost to the amount of 
consumption, the plan would not be practicable unless Omaha grant- 
ed the right of way for fîow Unes through her streets. The alterna- 
tive would be to apply to Omaha for water. If Omaha furnished 
the water, say, for example, to be used in South Omaha, the only 
property it would employ in that service would be its supply works 
at Florence and its flow lines.or mains running thence to and through 
the city to the southern limits thereof where delivery would be made 
into the distribution System in South Omaha still owned by the com- 
pany; yet, under the act of 1905, it would charge the company a rate 
per 1,000 gallons not less than the gross income per 1,000 gallons 
derived by it frôm ail water furnished within its own limits, includ- 
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ing the estîmate for hydrant service. In this gross income would 
be not only cost of maintenance and opération, but also interest, re- 
turn, or profit upon Omaha's entire investment. The rates paid by 
consumers in Omaha which would go to swell the gross income would 
be for water delivered at their doors, but the water for South Omaha 
would be delivered on its northern boundary, and remain to be dis- 
tributed to consumers through the mains and pipes of the company. 
To enable the company to receive cost of maintenance and operating 
expenses, saying nothing of returns on its investment in South Omaha, 
it would hâve to charge more than it paid for water; but the rate 
the company would be required to pay under the act of 1905 is not 
less thàn the average of rates to public and private consumers in 
Omaha, and it is known that the ordinance of South Omaha under 
which the company is authorized to do business there provides that the 
Omaha rates shall prevail in that city. The company could not 
charge more than it would hâve to pay. It thus appears that the 
31 miles or more of mains and pipes in South Omaha regarded as a 
distribution System, and not as so much iron, would be rendered worth- 
less in the hands of the company. The situation to which the act 
was directed was, quite complicated, and it is préférable to believe 
some other purpose was in view to express which the language was 
unhappily chosen. 

When the report of the appraisers came in, the water board adopted 
a resolution rejecting it, and it is claimed that the act of 1905 con- 
ferred authority upon the board to do so. But in 1903 the city, 
proceeding iii accordance with the act of that year, availed itself of 
the right reserved in the ordinance of 1880 by electing to purchase; 
and appraisers were duly chosen and were engaged in the performance 
of their duties when the act of 1905 was passed. The continuing offer 
of the company to sell arising from the acceptance of the ordinance of 
1880 and the élection of the city in 1903 to buy made a contract binding 
upon both parties. The provision for fixing the price by appraisal 
was a valid one, and it was recognized by the act of 1903 which author- 
ized the water board to nominate an appraiser for confirmation by the 
city council. There was no withdrawal from the appraisal proceed- 
ings. The appraisal being valid the Législature could no more au- 
thorize the water board or the city to reject it than it could authorize 
the abandonment of the contract of purchase itself. Nor can an im- 
pairment of the obligation of the city to complète the purchase be 
efîected by prescribing new conditions in respect of the voting of 
bonds. Sala v. New Orléans, Fed. Cas. No. 13,246, 3 Woods, 188. 

The ownership by a city of a waterworks System extending be- 
yond its limits is not an unusual thing. The législative act in the 
Kansas City case (Laws Mo. 1873, p. 286, §■ 1) provided that the city 
might acquire and use for that purpose property "within and without 
the corporate limits of the city and also in the state of Kansas," and 
(section 33) that the city might grant to any person or corporation the 
right of construction, reserving the privilège of purchase. When the 
purchase clause was invoked some 20 years later, the company's dis- 
tribution System extended beyond the city limits and the main supply 
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Works were in another state. The difficulties suggested by counsel hère 
are not greater than those before Mr. Justice Brewer under whose ju- 
dicial supervision the purchase by the Missouri city was effected. Na- 
tional Waterworks Co. v. Kansas Citv, 63 Fed. 853, 10 C. C. A. 653, 27 
L. R. A. 827; National Waterworks Co. v. Kansas City (C. C.) 65 
Fed. 691. In a transaction of this magnitude, there will always be 
encountered minor obstacles that will readily yield to business methods. 
What the parties cannot agrée upon the trial court has full power to 
détermine according to principles of right and justice. We refer hère 
to such contentions as that there are two or three properties in the 
city of Omaha belonging to the company but not needed in the busi- 
ness, and also that there are supposed defects in its title to other prop- 
erties. The latter are not of great importance in comparison with 
the magnitude of the entire System. The property not needed was 
appraised separately and it can be excluded from the sale, and the 
trial court can détermine whether the title to other properties is 
defective. It is not necessary that the title of the company to ail the 
lands upon which its works are built or through which its pipes are 
laid should be a fee simple, perfect in every particular, and subjêct 
to no criticism. An irrévocable license, for instance, would be suffi- 
cient, or a title based upon prescription. If, however, there should 
be found substantial defects, opportunity should be given the com- 
pany to remedy thern, and, if it is unable to do so, the parts of the 
property so circumstanced can be valued and the purchase price abated 
accordingly. It would be expressing too narrow a view to say that 
an appraisal of a great System of waterworks under a contract of 
purchase must fail because the title to a small part not vital to the in- 
tegrity of the System was afterwards found to be defective. That 
the deed tendered by the company was not such as the city was required 
to take is immaterial. It is sufficient that the company was able, 
ready, and willing to do what might lawfully be required of it. At 
some time during the progress of the cause in the trial court the 
trustées of the mortgages should be made parties, to the end that the 
précise amount of outstanding bonds may be ascertained and paid 
and the liens discharged concûrrently with payment by the city of 
the purchase price. Doubtless the company will hâve to use the pro- 
ceeds of sale in paying its mortgage indebtedness, or, if an arrange- 
ment is desired such as was made in the Kansas City case whereby 
•che mortgages are assumed by the city, and the company released from 
liability, the présence in the case of the trustées would facilitate it. 
The decree is reversed and the cause is remanded, with direction 
to proceed to decree in accordance with the views expressed in this 
opinion. 

162 F.— 16 
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CHICAGO, B. & Q. R. CO. v. WINNEIT et al., State Ey. Oom'rs. 

(Circuit Court of Appeals, Elghth Circuit. Aprll 17, 1908.) 

No. 2,722. 

INJUNCTION— StJBJECTS OF PROTECTION AND RELIEF— CONTEOLLING ACTION Oï 

State Boabd. 

A court 6î equlty is wlthout power to interfère by Injunction to con- 
trol in advanee the exercise of the législative power conf erred on tlie 
State Railway Commission by the Constitution and statutçs of Nebraslia 
to flx reasonable and just rates for the transportation of property betvveen 
points wlthin the state, by restralning such commission from considèrlng 
or acting upon the question of establishing new rates on any given com- 
moditles, or from givlng notice to a railroad company of any order 
whlch may be adopted establishing such rates. 

Sanborn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

W. D. McHugh, for appellant. 

W. T. Thompson, Charles H. Aldrich, and Halleck F. Rose, for 
appellees. 

Before SANBORN and ADAMS, Circuit Judges, and CARLAND, 
District Judge. 

CARIyAND, District Judge. The record in this case discloses that 
on or about the 17th day of August, 1907, appellees, acting as the 
Nebraska State Railway Commission, issued a notice to appellant 
that on the 9th day of September, 1907, at 10 o'clock a. m., said Rail- 
way Commission would consider the question of fixing the rates on 
grain and grain products in straight car loads, transported between 
points in Nebraska, and that the rates contained in a schedule attach- 
ed to said notice would be adopted with such changes and modifica- 
tions as should be deemed necessary unless good and suflficient causé 
should be shown why they should not be. The only good and suffi- 
cient cause shown by appellant pursuant to the invitation contained 
in said notice was the filing of the bill in this case on the lOth day of 
September, 1907, while said Railway Commission was engagea in 
considering the matter mentioned in said notice and before said Com- 
mission had- reached any conclusion therein. Upon the filing of said 
bill, appellant obtained an order fixing the 33d day of September, 
1907, as the time when the court would hear an application for a 
temporary injunction, and also in the meantime restraining appellees, 
as members of the Nebraska State Railway Commission, from mail- 
ing to appellant any copies or copy of any order reducing the rates 
for the transportation of corn, wheat, and flaxseed, and from in any 
manner giving any notice to appellant of any order of said board re- 
ducing the rates for the transportation of corn, wheat, and flaxseed 
in the state of Nebraska, charged and raaintained by appellant. At 
the time appointevi for the hearinj? of the motion for a temporary in- 
junction appellees appeared and filed a demurrer to the bill. In ad- 
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dition to the gênerai ground of want of equity, said demurrer speci- 
fied the foUowing grounds : 

"(3) It appears on the face of said bill that the schedule of rates for the 
transportation by railroads within the state of Nebraska of the commodities 
of corn and wheat mentioned and complained of therem bas not been tixed, 
determined on, or adopted by défendants, and the conséquences alleged by said 
bill to Tae threatened are not cognlzable in equity prlor to the adoption of 
such rates by the Nebraslva State liallway Commission. 

"(4) The functions of the Nebraska State Kailway Commission to flx and 
détermine upon reasonable rates for transportation of commodities by rail- 
roads within said state are législative, and are delegated to it pursuant to 
an amendment of the Constitution of said state, duly adopted, and the powers 
of défendants in that behalf as members of said commission are co-ordinate 
and independent of the judlciary and not subject to coutrol or restraint by 
a court of equity till after its acts bave been duly passed and flnally adopted ; 
and so upon the face of complainant's bill showing no final action bas been 
had by défendants touchlng the adoption of the schedule of rates complained 
of this court bas no jurisdiction to hear and détermine this action. 

"(5) It appears on the face of said bill that the fixing of schedules of 
rates for transportation of corn and wheat, the acts complained of, are not 
threatened to be done In any event till after complainanta shall bave been 
glven a hearlng and opportunlty to show cause why the same should not be 
adopted, and that complainant had an adéquate remedy at law." 

Upon said hearing the court sustained said demurrer^ refused to 
grant a temporary injunction as prayed, and dissolved the restrain- 
ing order theretofore granted. Appellants declining to plead fur- 
ther, final decree dismissing the bill was entered, and appellant has 
appealed therefrom to this court. The Circuit Court refused to con- 
tinue the restraining order pending the appeal, and the record does 
not show what the Railway Commission has done as to the matters 
referred to in the notice of August 17, 1907. It was stated, how- 
ever, at the argument in this court by counsel for the appellees, that 
the Railway Commission had never as yet concluded its considération 
of said matters. In view of this condition of the record, we turn to 
the allégations of the bill with some interest. The demurrer admits 
ail the facts alleged therein that are well pleaded. It does not admit 
conclusions of law or mère matters of opinion not justified by the facts. 
The following material facts appear in the bill : Appellant is a citizen 
of Illinois. Défendants are citizens of Nebraska, and constitute the 
Nebraska State Railway Commission. The requisite amount in con- 
troversy to give jurisdiction. Appellant is the owner and engaged in 
the opération of a System of railways extending through the states of 
Illinois, lowa, Missouri, Kansas, Nebraska, Colorado, Wyoming, and 
Montana. 

On the 17th day of August, 1907, said Railway Commission served a 
notice upon appellant in words and figures as follows : 

"Lincoln, Nebraska, August 17, 1907. 
"Notice is hereby given the Chicago, Burlington & Quincy Railroad Com- 
pany that at 10 o'clock a. m., September 9, 1907, the Nebraska State Railway 
Commission will consider the question of flxing the rates ou graiu and grain 
products in stralght car loads, transported between points within this state, 
and the rates hereto attached will be adopted, wlth such changes and modifl- 
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cations as may be deemed neeessary, unJess good and sufficîent cause is shown 
why they should not be. 

"[Seal.] Nebraska State Eailway Commission, 

"By II. J. Winnett, Cbairman. 
"Attest: Clark Perkins, Secretary." 

The rates now in force on appellant's Unes in Nebraska were es- 
tablished by the Législature of said state by an act approved April 
8,1907. Said act is as follows : 

"Section 1. (Maximum frelght rates.) It shall be unlawful for any raiiway 
Company or Gojnmon carrier, operatiug or doing business in the state of 
Nebraska, to charge, collect or receive, for, the transportation of live stock, 
potatoes, grain ^nd grain products, fruit, coal, lumber, or building material 
in carload lots, withln the state, of Nebraska, more than elglity-flve per cent. 
(85%) of the amount flxed in the classification and schedules of such raii- 
way companies or, common carriers for the transportation of Such property in 
force and efCect on their varions llnegf of raiiway on the flrst day of January, 
1907, until af ter the State Raiiway Commission shall hâve provided a gréa ter 
rate upon any i article or property in such schedules from the rate herein flxed. 

"Section 2. (Iteasonableness of rate ; hearing.) The State Raiiway Commis- 
sion shall hâve the power to hear and détermine whether or not the frelght 
rate upon any aitjcle or articles in such schedule or classification of rates 
is either so high as to be unjust to shippers, or so low as to be unremunerative 
or uniust to any common carrier affectéd thereby and upon complaint in 
writing, of any person or corporation afCected thereby, partlcularly specif y- 
ing the article oi: articles upon which such rates are either too hlgh or too 
low and the faots In connection, therewlth, said raiiway commission shall set 
suçh cause for, heiarlng and upon a trial thereon and a full hearing after no- 
tice thereof, shall either raise or lower the rate herein flxed upon such article 
or articles to the end that the same shall be just and reasonable to ail parties 
concerned." Law^ 1907, p. 345, c. 95. 

The bill further allèges: That the rates fixed by said act are un- 
just, unreasonable, iand cortfiscatory; that the rates between points in 
Nebraska for; thC; transportation of corn, wheat, and flaxseed as stat- 
ed in the schedules attached to the notice served on appellant on or 
about August 17, 1907, are very much lower than the rates on said 
commodities fixed by the Législature in said act of April 8, 1907; 
that the rates; st?ited, in said schedule attached to said notice are con- 
fiscatory, unjust, and unreasonable and will directly interfère with 
interstate conjmerce if established and enforced; that no complaint 
by any persqn. or corporation afifected by the rates named in said act 
of April 8,' 1907, iha? been filed with or presented to the said défend- 
ants or either ofthem or the Nebraska State Raiiway Commission. 
The bill thenproceeids as follows: .':,.. ,, 

"Tour orator, ftjrttier avers that, ijoi;wlthstanding the facts aforesald, the 
said défendants, constituting the said Nebraska State Raiiway Coinmission, 
threaten and intend, ajid unless restrained by the order of this honorable court 
will attempt, td establish, and estàbllsh,- aà the rates for the transportation of 
said grain within the state of Nebraska, the rates named and. set forth in 
said schedules, apd will require your orator to make, keep, and publish the 
schedules shbwliig fine said rates and charges and will at once and without 
opportunity té be 'heàrd- mail copiés thereof to your orator and give notice 
thereof to your ofatorc' and will require yOur orator to transport said grain 
within the state of Nebraska at said ratés, and will attempt to enforce its 
said orders, and' will Institute proceedings agalnst your orator for any vio- 
lation of said Ordér, and will institute varions proceedings against your oratop 
for penalties for violation of the said order, and will institute varions proceed- 
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ings against the oflicers and agents of your orator for violations of the said 
oi'der, ail of whieh will give rise to a great multiplicity of suits, and will 
coustitute a continuons and serions interférence witli and an interruption of 
the business of your orator, and will be a continuing trespass upon the rights 
of your orator. 

"And your orator further avers that if the sald défendants, as members of 
tlie Nebraska State .Eailway Commission, should make an order putting into 
effeet the said schedule of rates or any schedule of rates for the trausporta- 
tiou of said commodltles lower than those now in force and should mail copies 
thereof to your orator, then, under the laws of Nebraska, every person in- 
terested in said order, which would include ail producers and shippers in 
grain, would hâve a right to institute proceedlngs against your orator to en- 
force the provisions thereof, and your orator avers that, if such order is 
nrade and said copy mailed, very many of the persons interested in said 
order vyould institute separate prococdlngs in the varlous countles of this 
State against your orator ; that many county attorneys throughout the State 
would, in their respective counties. institute criminal proceedlngs against your 
orator; that many private persons would file complalnts in many countles 
and institute criminal proceedlngs against your orator ; and that many pri- 
A-ate persons and county officiais would file complaints and institute many 
criminal proceedlngs in various countles against the various agents and oflicers 
of your orator; and that grand juries throughout the state would return 
indictments in various countles against your orator and against the various 
jigents and offlcers of your orator— ail of which would give rise to a great 
multiplicity of suits and sùbject your orator to ruinous expeuse and greatly 
embarrass your orator in the transaction of its business. And if your orator 
in a proper proceeding brought for that purpose should, upon a true and suffi- 
cient showlug, apply for an lûjunction to prevent ail of said proceedlngs, the 
parties to be affected thereby are too numerous to be joined, and the enforce- 
ment of any writ of unjunction would be difflcult and give rise to conflicts 
and the remedy of your orator would be rendered much less efflcacious." 

The following is the prayer of the bill : 

"In considération whereof, and for as much as your orator is remediless 
In the premises by the strict rules of the common law, and can hâve relief 
only in a court of equity where matters of this kind are properly cognizable 
and relievable, your orator prays that the said défendants, and each of them 
as members of and constitutiug the Nebraska State Railway Commission, be 
upon the fillng of this bill temporarily restrained and enjoined from putting 
into efCect or attempting to put into effeet, and from establishing or attempting 
to establish, the sald schedules of rates as the rates to be charged by your ora- 
tor for the transportation of said grain within the state of Nebraska, and from 
mailing copies thereof to your orator, and from giving notice thereof to 
your orator, and from in any manner reduclng or attempting to reduce 
the rates to be charged by your orator for the transportation of said 
grain within the state of Nebraska, and from mailing to your orator any 
copy or copies of any such order, and from giving to your orator any notice 
of any kind of any order reduclng rates on sald products, and that upon a 
final hearing hereof that the said injunction be made perpétuai, and that 
your orator hâve such othér and further relief as the cireumstances of the 
case shall require and as ghall be agreeable to equity and good conscience." 

As it is not even pretended in the bill or outside of it that appel- 
lees, as the Nebraska State Railway Commission, hâve established or 
fixed any rates such as are contained in the schedules attached to 
the notice of August 17,, 1907, or any other rates, it must necessarily 
follow that thé bill in this case has no other object than to perpetually 
restrain the Nebraska State Railway Commission from even consider- 
ing the question of estabhshing or fixing a rate for the transporta- 
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tion of girain and grain products in straight car loads between points 
in Nebraskà. 

With référence to the power of the Nebraskà State Railway Com- 
mission to enter upon the considération of the subject mentioned 
in the notice of August 17, 1907, undet the laws of Nebraskà, in ad- 
dition to the act of April 8, 1907, we qtiote the foUowing from the 
Constitution of Nebraskà: 

"There shall be a state railway commission conslsting. of three members wlio 
shall be flrst eleeted at the gênerai élection in 1906, whose term of office ex- 
cept those chosen at the flrst élection under this provision shall be six years 
and whose compensation shall be flxed by the Législature. Of the three eom- 
missloners flrst eleeted the one receiving the highest number of votes shall 
hold his office for six years, the next hightest for four years and the lowest 
two years. The powers and duties of such commission shall include the régu- 
lation of rates, service and gênerai control of common carriers as the Légis- 
lature may provide by law. But In the absence of spécifie législation the 
commission shall exercise the powers and perform the duties enumerated in 
this provision.": Const. art. 421a. 

We also quote the following from the act of the Législature of 
the State of Nebraskà approved March 27, 1907 : 

"Sec. 2 (b). Said commission shall hâve the power to regulate the rates 
and services of, and to exercise a gênerai control over ail rallroads, express 
eompanies, car companies, sleeplng car companies, freight and freîght Une 
companies aud ail other common carriers éngaged in tlie transportation of 
freight or passengers vvithin the state." 

"Sec. 2 (d). Said commission shall hâve the power, aud it shall be Its 
duty to make ail necessary classifications and to flx ail necessary rates, 
charges and régulations to govern and regiilate the freight and passenger 
tarifes of railway companies and common carriers, the power to correct 
abuses and prevent unjust discriminations, extortlons and overcharges in 
rates of freight and passenger tariffs on the différent rallroads in this state, 
and to enforce the same by havlng the pehalties inflicted as hereinafter pro- 
vided, through proper courts havlng jurisdiction. 

"Sec. 2 (e). Said connnission shall hâve the power. and it shall be its duty, 
to fairly and justly classlfy and subdivide ail freight and property of what- 
soever character and description that may be transported over the railways 
of this state, into '?uçh gênerai and spécial classes as may be found necessary 
and expédient, and to flx to eaeh class or subdivision of freight, a reasonable 
rate for eaeh railway company or common carrier, for the transportation of 
eaeh of said classes and subdivisions ; the classifications herein provided 
for shall apply to and be the same for ail railway companies or common car- 
riers subject to the provisions of this act." I^aws 1907, p. 314, c. 90. 

As ail rightfûl législative power, except as its exercise may be 
limited by the fédéral or state Constitutions, is possessed by the Légis- 
lature of Nebraskà, it is incorrect to speak of the Constitution of 
Nebraskà as a grant of power so far as the Législature is concerned. 
The Législature would hâve full power to delegate to the Nebraskà 
State Railway Commission the avtthority to fix rates for the trans- 
portation of passengers and freight by common carriers within the 
state of Nebraskà if the Constitution were silent upon that subject. 
It seems clear therefore that the power to act in the matter in contro- 
versy, so far as the laws of Nebraskà are concerned, has been fully 
conferred. That the gênerai power to fix rates for the transportation 
of passengers and freight by common carriers between points within 
a state belongs to the Législature of eaeh state, that said power may 
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be exercised by the Législature itself or be delegated by it to a com- 
mission established for that purpose, and that courts of equity will 
not interfère by injunction to control the exercise of this power in 
advance, are propositions established beyond question by the fol- 
lowing authorities : Munn v. Illinois, 94 U. S. 113, 144, 24 L. Ed. 
77 ; Peik v. Chicago N. W. Railway, 94 U. S. 164, 178, 34 L. Ed. 
97: Express Cases, 117 U. S. 1, 6 Sup. Ct. 542, 628, 29 L. Ed. 791; 
C, M., etc., Railway v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 
33 L. Ed. 970; Reagan v. Farmers' Loan & Trust Co., 154 U. S. 
362, 14 Sup. Ct. 1047, 38 L. Ed. 1014; St. Ivouis & San Francisco Ry. 
V. Gill, 156 U. S. 649, 15 Sup. Ct. 484, 39 L. Ed. 567; Cincinnati, 
New Orléans, etc., Ry. v. Interstate Commerce Commission, 162 U. 
S. 184, 16 Sup. Ct. 700, 40 L. Ed. 935; Texas & Pacific Ry. v. In- 
terstate Commerce Commission, 163 U. S. 197, 16 Sup. Ct. 666, 40 
L. Ed. 940 ; Interstate Commerce Commission v. Cincinnati Ry. Co., 
167 U. S. 479, 17 Sup. Ct. 896, 42 L. Ed. 243; Railroad Commission 
Cases, 116 U. S. 307, 6 Sup. Ct. 334, 338, 1191, 29 L. Ed. 636; 
Smyth V. Ames, 169 U. S. 515, 18 Sup. Ct. 418, 42 L. Ed.. 819; Mc- 
Chord V. Louisville & Nashville R. R. Co., 183 U. S. 483, 22 Sup. Ct. 
165, 46 L. Ed. 289 ; Alpers v. City of San Francisco (C. C.) 33 Fed. 
503 ; Southern Pacific Co. v. Railroad Commissioners (C. C.) 78 
Fed. 236; New Orléans Water Works Co. v. New Orléans, 164 U. 
S. 471, 17 Sup. Ct. 161, 41 L. Ed. 518 ; Atlantic Coast Une v. North 
Carolina Corporation Comm., 306 U. S. 1, 27 Sup. Ct. 585, 51 L. Ed. 
933. 

It must be conceded, we think, that the Nebraska State Railway 
Commission cannot interfère with a power of Congress to regulate 
Interstate commerce nor confiscate the property of appellent by the 
mère considération of the question mentioned in the notice of August 
17, 1907 ; but, even if it could, the judiciary cannot control its ac- 
tions in advance. The great political truth that "the accumulation 
of ail powers législative, executive, and judiciary, in the same hands 
whether of one, a few, or many, and whether hereditary, self-ap- 
pointed, or élective, may be justly pronounced the very définition of 
tyranny," has always been recognized by those who hâve struggled 
for liberty in the years that are gone, and it has always formed one 
of the great basic principles upon which the national and state govern- 
ments hâve been founded. The national Constitution and those of 
ail the States bave provided that the powers of government shall be 
vested in three departments, the executive, the législative, and the ju- 
dicial. The fact that the appellant might be subjected to a multiplici- 
ty of suits, or that it might sufifer irréparable damage when compar- 
ed with the necessity of maintaining in ail its integrity the proposi- 
tion that the judiciary will not seek to control législative action in 
advance, is dwarfed into insignificance. 

"The législative and judicial are co-ordinate departments of the 
government of equal dignity ; each is alike suprême in the exercise 
of its proper functions and cannot diréctly or indirectly while acting 
within the limits of its authority be subjected to the control or super- 
vision of the other without an unwarrantable assumption by that oth- 
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er of power Which-by the Constitution is not conferred upon ît. The 
Constitution apportions the powers of government but it does not make 
any one of the three departments subordinate to another when ex- 
ercising the trust committed to it. The courts may déclare législa- 
tive enaètments unconstitutional and void in some cases, but not be- 
cause the judicial power is superior in degree or dignity to the légis- 
lative." Cboley's Gonstitutional Limitations, 193. 

If it is an unwarrantable assumption for the judiciary of the same 
sovereignty to directly or indirectly control or supervise the légis- 
lative power, what can be said of the attempt of the judiciary of a 
différent jurisdiction to control oi* supervise the législative power 
when the orders of said judiciary even when acting within its undoubt- 
ed jurisdiction are received with hostile resentment? It is claimed, 
however, that conceding that the fîxing of rates as proposed by the 
State Railway Commission is an act of législation, and that a court 
of equity will not seek to control the action of said commission prior 
to the actual fixing of the rate, still the bill in this case may be main- 
tained for the purpose of perpetually enjoining said commission from 
giving any notice to appellant of any rates that they may fix. This 
claim arises from the f act that section 5 of the act of the Nebraska 
Législature approved March 27, 1907, provides as follows: 

"The said Railway Commission shall flx as soon as practicable thereafter 
a schedule and classification of rates and charges except joint rates herein- 
af ter provlded for for the transportatlon of freights, passengers, and cars, 
over the varions Unes of railroad In this state and to that end the said com- 
mission shall give the railroad company or common carriers to be affected 
thereby ten days notice of the tlme and place when and where the rates 
will be fixed and any such railroad company or common carriers shall be 
entltled to be heard at such times and place to the end that justice may bu 
donc ; and shall hâve process to enforce the attendance of wltnesses to be 
served as In civil cases. Said schedule of rates and charges so fixed and 
prescribed, shall go Into effect not less than thlrty days nor more than slxty 
days within the discrétion of the commission, after the same hâve been com- 
pleted and copies thereof malled to the railway companies and common car- 
riers afCected thereby and any or ail rates therein contalned shall be and re- 
main in force and effect from and. after said tlme unless modlfled, annulled 
or otherwise revised elther in whole or in part by the said Railway Commis- 
sion upon a hearing with respect thereto. before said commission or untll 
such rate or rates are flnally adjudged to be unreasonable and unjust In a 
court of compétent jurisdiction." 

It is argued that if thé Railway Commission are permitted to fix 
the rate and to fix the time within the limits of the law when 
the same shall go into effect, and shall mail copies of the schedule 
or schedules of rates so fixed, appellant would be without remedy 
in a fédéral court of equity, for the reason that the law fixes the time 
when the rates shall go into effect, and that after notice bas been 
mailed there would be nothing to enjoin, as the court has no power 
to restrain the passing of time. We will first consider the objec- 
tions that stand in the way of granting such relief on the présent bill, 
and then consider whether or not appellant would hâve a remedy 
in a fédéral court of equity after notice of the fixing of the rate had 
been mailed to it. 

The first objection against granting the relief claimed is that prior 
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to the fixing of the rate this court is bound by a conclusive presump- 
tion that the Railway Commission will act justly, fairly, and witliin 
the limits of its power. 

The second objection to the issue of a perpétuai injunction against 
giving a notice of the fixing of a rate is that courts only concern them- 
selves with real controversies. It certainly cannot be the law that the 
différent railroads in a particular state after a commission has been 
empowered to fix rates may file a bill in equity in the United States 
Circuit Court for the proper district and obtain an injunction restrain- 
ing the commission from putting into effect any schedule of rates 
which it may thereafter adopt. Take the présent case for illustration. 
Upon what évidence would a decree rest perpetually enjoining the 
Railway Commission from giving notice to appellant of any rates it 
may hereafter fix? The answcr is plain. 

The decree could rest only upon proof that the rates, notice of 
which is to be restrained, were void for some valid reason, and as 
the rates are not yet fixed, and the court has no authority to inter- 
fère in advance with the fixing thereof, it results that inherently and 
fundamentally the bill must fail to support the relief now under dis- 
cussion. But counsel for appellant take a much too narrow view of 
the powers of a fédéral court of ec[uity. Those courts are not limit- 
ed in their powers to the mère restraint of threatened in jury but may, 
in proper cases, where the necessity exists compel action by manda- 
tory injunction. 

In the case of In re Lennon, 166 U. S. 556, 17 Sup. Ct. 661, 41 
L. Ed. 1110, it is said: 

"But it was clearly not beyoïid the power of a court of equity wliicli is not 
always limited to tlie restraint of a contemplated or tlireatened action but 
may even require affirmative action wliere tlie circumstances of tlie case de- 
mand it. Eobinson v. Ix)rd Byron, 1 Bro. C. C. 588 ; Hervey v. Smith, 1 Kay 
iV.- Johns. 389 ; Beadel v. Perry, L. R. 3 Eq. 465 ; Whitecar v. Miehenor, 37 N. 
.T. Bq. 6; Broome v. New Yoric & New Jersey Téléphone Co„ 42 N. J. Eq. 
141, 7 AO. 851." 

In this very case, if the Railway Commission should proceed and 
fix a rate which would be unlawful in view of constitutional limita- 
tions and give notice thereof to appellant, there' would be 30 days at 
least before the rates would go into efïect in which appellant could 
file a bill in equity in the United States Circuit Court and upon a prop- 
er showing obtain a temporary injunction, mandatory in character, 
compelling the Railway Commission to withdraw and cancel the no- 
tice already given until the further order of the court, and if ap- 
pellant should maintain its bill upon the merits' it would be entitled 
to a perpétuai injunction either mandatory or otherwise preventing 
the enforcement of the rates so established. Not only is this true, 
but, even after a schedule of rates has gone into effect, appellant, its 
stockholders, its mortgage bondholders, or any other person or cor- 
poration having the proper interest may file a bill in equity to enjoin 
the enforcement of rates, and the court which first acquires jurisdic- 
tion over the matter will hold it to the exclusion of ail other courts 
or ofificers until the case is finally determined. In the matter of Ed- 
ward T. Young, Petitioner (opinion by Suprême Court of the Unit- 
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ed States filed March 23, 1908) 28 Sup. Ct. 441, 52 L. Ed. — ; Thom- 
as F. Hunter, Sheriff, etc., v. James H. Wood (opinion by the Su- 
prême Court of the United States, filed March 23, 1908) 28 Sup. Ct. 
473, 52 L. M- • 

It results from the foregoing that the bill was prematurely filed, 
and the decree of the Circuit Court must be afiirmed. 

It is so ordered. 

SANBORN, Circuit Judge, dissents. 



.; NORTHEIIN OQMMERCIAI; CO. v. LINPBLOxVI. 
(Circuit Court ot Appeals, Niiith Circtiit. May. 4, 1908.) 
No. 1,483. , 

1. SHiPt-iNO— Loss OF Goôbs— OwNEESHir— RiGUT TO Sue. 

Wliere plalntilï, liàving a grub-stakihg contract witli certain mlners. 
provlïUii'g for the delivery of outtits to them at an Alaslcan port in con- 
sideratioii o)f one-lia,lf of the profits of the minlng venture, and pursuant 
tjhereto purchased and shipped the outflts' by defendant's steamer, whicli 
was lost, so that the outfits were uever delivered at destination, plaintifC 
\¥as stili the owner, and was therefore entitled to sue for the damages 
sustained. ■ 

2. S AME— Trustée of Expeess Trust. 

' PlaliitifejWasstilI èntltfed " to : sue as tlie tj'ustee of an express trust, 
even if the tltle to the outfits passed to the flrm, çoiislstjng of hlmself and 
the persons to whom the outfits were, to he delivered, aiid should be re- 
garded as'tiië owner of ttie goods from thé tlme they were delivered to the 
steaniship for transporta tlôii. ; < 

3. SA-ME— EVIDJJNCE. , -, . i , - 

In an aption against tlie ownere of:a vessel, fcfr loss of freight, évidence 
Tield aatàç'^el^t to go to the .1ury. iji- support of plaintifE's claim tliat he 
entered into the coiitract of afïreightment with défendant, paid the freight, 
■ aud was the owner and consigner of the merchandise. 

4. Same— NiîGiJté-iÈNOE. -'.!':■. ' •' .:■,'■','::. :i ■:.■■, 'i ■. 

■ Tn an action against the owmers of avessel îbv loss of goods, an alléga- 
tion ;that thp v^çssei was iwrœlîed and the merchandise lost ou account of 
defejidant's, négligence, âiid without fault on plaintiffs ,part, raised the 
issue of defèndànt's négligence, and authorlzed the admission of évidence 
that the véssèl was being ôperated without a full complément of officers, 
required by, Rev. St. § 4463 (U. S. Comp. St. 1901, p. 3045). 

5. Same—Dutt TO Pkoviide Officers. 

Rey.StJ 1^4463 (U. S. Oomp. St. 1901, p. 304.j), déclares that no steamer 
: carryingipfissengera shall, départ from any port unless she shall bave in 
her service a fulï compleinent of lieensed officers and full cre\y sufficient 
at ail times to nianage thé'yessel, etc. Held, that notônly must the vessel 
' hâve a full complément of iicensed officers and adéquate' crew with référ- 
ence to allithé exlgeiicies of the intendéd. route under such section,, but 
the offlcèrs and crew must be compétent for any exigency that is lilfely to 
; happen. . ' ' ' 

[Ed. Note.— For cases in point, see Cent. Dig. voi. 44, Shipping, § 451.] 

6. S AME— Damages. 

In an aetlon against a vessel for loss of miners' outfits destined to a 
place on the coaSt of Alaska, where there was np market in whieh such 
goods could be bought, the goods being intendéd for eonsumption, and not 
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for sale, the luoasure of diuiiaKes Wiis the market value nf the goods lost 
at the place of destination at the tiiiie when they should Imve heen df>- 
livered. whicli the jury was aiithorized to aseertaiu by takin;; the priée 
at the place of shipment and addlng thereto the cost of carrlage and In- 
terest at the légal rate. 

In Error to the District Cotirt of the United States for the District 
of Alaska. 

ïhis was an action brought by the défendant in errer, wlio vvas phiiutiff 
in the eonrt below, against the plaintlff in error, défendant in the court be- 
îow, to recover the sum of .$."i.207.10 for a breach of contract to carry froni 
Nome, Alaska, and dellver at Point Blossom, Alaska, four passengers and cer- 
tain merchandise. 

The Northern Commercial Company was a common carrier and the owner 
of the steamship Saidle, and the passengers and merchandise were to be çer- 
rled by this vessel. It is alleged in the complaint that the défendant was a 
common carrier for hire, and that the passengers aud freight were delivered 
to the défendant for transportation from Nome to Point Blossom in pursuance 
of the contract ; but the défendant negllgently, and without fault on the part of 
the plaintlff, utterly failed to transport and carry such freight and passengers, 
or either of them. to the point of destination. In the défendants answer, it 
admlts that it was a common carrier of passengers and freight for hire between 
Nome and Point Blossom, both In Alaska, but dénies ail the other alléga- 
tions of the complaint. 

Upon the trial of the case the plaintlff. L/lndblom, testified, among other 
things, that in September. 1904, he shlpped from Nome to Point Blossom on 
the steamship Saidie certain passengers and freight ; that he paid to the 
agent of the défendant In the office of John J. Sesnon Company about $297 
for freight and passenger money. ïhe freight consisted of proylslons, mining 
tools, machinery, and outfit for nlne men for one year. The cost of the outfit 
was $5,203. It was lost on the sea, and he never got any of it back. The pas- 
sengers were not carried to Point Blossom. The freight shlpped was marked 
<^, whlch meant Lucky Three Mining Company. Witness said the Lucky 
Three Mining Company was himself, and they worked under hls contract. He 
paid for the goods and owned them. He paid the passenger money of some 
of the passengers and some paid their own fare. He paid for two or three. 
He says, further, that the bills from the merehants amount to $5,300. That 
was the amount that was on his mémorandum that was shlpped on the Saidie. 
The stuff that he bought was used in mining the company's claims on the 
Kobuk river. The people interested with him in this Company were hls brother. 
Classai, Freey, Hansen, and Dahl. The witness had a half interest in the 
Company, and the others owned the other half, and they were ail working to- 
gether. Witness was furnishlng the provisions, tools, and money, and they 
furnished the labor. The profits were divlded half and half. This arrange- 
ment had been runnlng sdnce 1902 and had not terminated. There were no 
profits in the year 1904. Some gold dust was taken out, but there was a loss. 
He tiore his part of it, and they lost their labor. ïhe stuffl shipped was for 
the Company. The Lucky Three Mining Company was not a corporation. 
It was a partnershlp of which witness was a member. When the goods were 
on the Saidie, they belonged to the company. He was tho one that put up the 
money. The witness flnished his testimony, and was afterward recalled, and 
testified that there Vi'ere some other persons interested witli him in the Lucky 
Three Mining Company, but that they had no interest in the freight aboard the 
Saidie. It belonged to the witness until it was turned over to the men in the 
Kobuk. The men in the Kobuk were "grub-staked" by him. He furnished the 
provisions. The company had no interest in the provisions before receiving 
them. There were no more provisions for them to work with, and witness was 
to furnish the provisions, and they do the work. ïhe proceeds were to be di- 
vided half and half, after paylng ail expenses. Witness was to furnish pro- 
visions and n-achinery, and they were to furnish the labor. After the pro- 
visions were lost, witness dùplicated the order and sent another outfit on the 
Corwin. M 
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On cross-examination, the witness testifled that lie liad talked to Mr. Fink 
(his attorney) at uoon about testifying as to who ovvned the freight and under- 
sitood now that It was necessary for wituess to own thèse goods, and witness 
had a talk with Jlr. E'ink at'ter he got olï the witness stand. Mv. Fink did 
iiot say It was necessary for witness to say that he owned the provisions, in- 
stead of the Lucky Three Mining Company, or anything to that eÊfect. Mr. 
Finlî asked him whether the Luelîy Tliree owned It or the witness. Witness 
said he owned it ; "my own until it gets to its destination." Witness did net 
understand that he was to be recalled. Witness sald that he had bought the 
goods in the name of the Lucky Three Mining Company; bought for them — 
for the Liuclty Three Mining Company— and he charged them up to the 
Lucky Three Mining Company. This is true of every article purehased. The 
Lucky Three Mining Company was a partnershlp. He had a half interest in 
the partnership and furnished ail the provisions. 

On redireet examination he was asked: "Q. Under your con tract with thèse 
peoplej and with your partners, Mr. James Lindblom, Classel, and others, 
were they to hâve any interest whatsoever in goods and supplies furnished by 
you prior to the time of their delivery to them? A. Ko, sir." 

The testimony of other witnesses was to the effect that the gaidie ran on the 
rocks and was lost. She struck on a well-known reef at 3:30 in the afternoon ; 
the weather being fine, and the sea llke a mill pond; The vessel had but one 
mate. The certiiicate of inspection of the vessel issued by the United States 
inspector for the district of Juneau, Alaska, on the 9th day of September, 
1903, required the vessel to carry two mates. When the vessel struck, neither 
the master nor mate was on deck. The vessel was in charge of a watchman. 

The testimony on behalf of tlie plalntiff being concluded, counsel for the 
défendant moved the court to instruct the jury to fiud a verdict for the défend- 
ant, upon the grounds: First. It appeared from the testimony that the own- 
ership of the goods at the time they were placed on board the steamer Saidie 
was in the Lucky Three Mining Company, a partnership. Second. The plain- 
tifC failed to show that said défendant failed to deliver sald goods according 
to the eoutract of affreightment. The court overruled the motion. iVo évi- 
dence was offered on behalf of the défendant. The court Instructed the jury, 
and thereaf ter the jury returned a verdict for the plaintifC in the sum of 
$5,619.24. 

Joseph K. Wood and T. M. Clowes (William Thomas, of counsel), 
for plaintif! in error. 
Albert Fink, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
défendant contends that the motion to instruct the jury to find a" ver- 
dict for the défendant should hâve bcen granted, upon the ground 
that the owhership of the goods at the time they were placed on the 
steamer Saidie was in the Lucky Three Mining Company, a partner- 
ship. It is true that the plaintiff in the course of his testimony did 
say that, "When the goods were on the Saidie, they belonged to the 
Company"; but he also stated the facts concerning his purchase and 
shipment of the goods to the Lucky Three Mining Company, from 
which it appeared -that the company was not the owner of the goods 
on the Saidie, but that the plaintiff was. The plaintiff in his testi- 
mony said that the company was a partnership; that the parties in- 
terested with him in the company were his brother, Classel, Freey, 
Hansen, and Dahl. The plaintiff had a half interest in the company, 
and the others owned the other half, and they were ail working to- 
gether. He furnished the provisions, tools, and money, and they fur- 
nished the labor, and the profits were divided half and half. When 
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there was a loss, plaintiff bore his part of it, and his partners lost their 
labor. This is an agreement common to mining partnerships in the 
West, but it is something more than a "grub-staking" contract. Lind- 
ley on Mines, vol. 2, § 858. The plaintiff used this term in his testi- 
mony. He said "The men in the Kobuk were 'grub-staked' by me. 
I furnished the provisions. The company had no interest in the pro- 
visions before receiving it." The plaintiff made the contract with 
the défendant for the transportation of the provisions, tools, and other 
merchandisc'to the mine and paid the freight on the same. In other 
words, he delivered the "grub-stake" at the mine where his associâtes 
furnished their labor, and the plaintiff- was the owner of the "grub- 
stake" until so delivered. The merchandise was lost. The plaintiff 
is the only one who has suffered a loss under that contract, and the 
only one who makes a claim for that loss. He is the real party in 
interest. This is a fair and reasonable inference from the facts stated, 
and justified the court in overruling the motion of the défendant to 
instruct the jury to find for the défendant. 

But, assuming that plaintiff's ownership of the goods terminated 
when they were delivered to the défendant on board the Saidie at 
Nome for shipment to the Lucky Three Mining Company at Point 
Blossom, and that on board the Saidie they belonged to the partner- 
ship, the défendant would be in no better position, for the plaintiff 
would still be entitled to maintain this action as the consignor, who 
made the contract with the défendant as carrier; the plaintiff having 
thereby constituted himself the trustée of an express trust. In Carter 
V. Southern Ry. Co., 111 Ga. 38, 36 S. E. 308, 50 L,. R. A. 354, Car- 
ter sued the railroad company for damages resulting from the breach 
of a contract of shipment which the défendant had entered into with 
the plaintiff. Upon the trial the plaintiff testified concerning the ship- 
ment and the damaged condition of the goods upon delivery, but just 
before leaving the witness stand the plaintiff stated: 

"The goods belonged to my wlfe, Mary Carter. She owned them, and I had 
the goods in my charge as her agent." 

There being no further évidence from the plaintiff, the court, on 
motion of defendant's counsel, granted a nonsuit, on the ground that 
the goods alleged to hâve been damaged did not belong to the plain- 
tiff, but to his wife. The case went to the Suprême Court on a writ 
of error, where leading cases upon this question in England and the 
United States are reviewed, and the conclusion reached was that the 
plaintiff was entitled to recover as the consignor. The court says: 

"The courts of both this country and England are now, with a few excep- 
tions, ail agreed that, where the consignor makes the contract of shipment with 
the carrier, he may bring an action for loss of or injury to the eonslgnment, 
although he may not be the actiial owner of the property. In such a case the 
privity of contract between the carrier and th'e consignor is a sufflcieut founda- 
tion on which to base the action. It is also well settled by the authorities 
that where a consignor, who is himself not the real owner, recovers damages 
from the carrier for a breach of the contract of carrlage, the recovery inures 
to the benefit of the owner, and the consignor is regarded simply as the itrus- 
tee of an express trust." 
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The rule hère stated is abundantly supported by the authorities 
cited, and, if we apply the rule to the facts of this case, it establishes 
the plaintiff's right of action as the trustée of an express trust. 

We do net overlook the fact that the bills of lading introduced in 
évidence were issued by the défendant to the parties who sold the mer- 
chandise to the plaintiff ; but the plâintiflf testified that he paid for the 
merchandisè, and that in September, 1904, he paid the freight and 
passenger money at the office of the defendant's agent, and the only 
receipt in the record for the freight on the Saidie is one dated Sep- 
tember 4, 1904, and this receipt was issued to the plaintiiï. This évi- 
dence was sufficient to go to the jury in support of plaintifï's claim 
that he entered into the contract of aflFreightment with the défendant, 
and that he paid the freight, and that he was the owner and the con- 
signor of the merchandisè. 

The défendant objects to certain évidence and instructions of the 
court to the jury, relating to the négligence of the défendant in hav- 
ing but one mate on board the vessel, whereby the vessël was wrecked 
and the merchandisè was lost, on the ground that the pleadings raised 
no issue as to any négligence on the part of the défendant operating the 
Saidie. In paragraph 4 of the complaint, it was distinctly charged 
that the "défendant negligently, and without fault upon the part of 
the plaintiff, utterly failed to transport and carry said passengers and 
freight, or either of them, to said point of destination." This alléga- 
tion was denied in defendant's answer. The question of négligence 
was therefore placed in issue by the pleadings, and the évidence was 
relevant and material to the issue. It is true the plaintiff might hâve 
alleged the failure of the défendant to deliver the goods in accordance 
with the terms of the contract, and left the burden with the défend- 
ant to show that the failure was not by reason of any négligence on 
its part; bût the plaintiff having charged the défendant with négli- 
gence as the cause of its failure to deliver the goods, and the alléga- 
tion having been denied, it was relevant and material for the plaintiff 
to show that the vessel did not hâve in her service a full complément 
of officers as required by section 4463 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 3045). It is the duty of the owhers of a steam 
vessel carrying goods and merchandisè, not only to provide a sea- 
worthy vessel, but they must provide a full complément of licensed 
officers and a crew adéquate in number and compétent for their duty 
with référence to ail the exigencies of the intended route. The officers 
and crew must not only be compétent for the ordinary duties of an 
uiieventful voyage, but for any exigency that is likely to happen, such, 
for example, as the striking of a ship on a reef of rocks. Section 
4463, Rev. St.; In re Pàciiic Mail S. S. Co., 130 Fed. 76, 64 C. C. 
A. 410, 69 L. R.' A. 71, citing In re Meyer (D. C.) 74 Fed. 881 ; Lord 
V. Goodall Steamship Co., 4 Sawy. 293, Fed. Cas. No. 8,506. The 
certificate of inspection of the vessel issued by the United States in- 
specter required the vessel to carry two mates. The évidence was 
that it carried but one. The question of négligence was properly sub- 
mitted to the jury by the court. 
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The défendant also objects to the instructions of the court with re- 
spect to the measure of damages. The court instructed the jury upon 
the question as f ollows : 

"Thèse damages will embrace tvvo items: First, the amount, if any, of 
freight or passenger fave prepaid on any goods and pnssengers you flnd were 
sent, together with interest at S per cent, on siich suiu froni the time demand 
was made on said défendant for such sum to date. Second, the market value 
of such goods as you flnd were sent at the place of destination, Blossom, that 
is, such a sum as the plaintifl: could hâve replaced the goods for at that point, 
together with interest at S per cent, on said sum from tlie time of demand on 
the défendant therefor to date.'' 

The objection is made to this charge that it does not correctly state 
the proper measure of damages. The instruction of the court was 
correct as appUed to the facts in this case. The measure of damages 
is the market value of the goods lost at the place of destination at 
the date when they should hâve been delivered, with interest from 
that time; The Nith (D. C.) 36 Fed. 86, 96; Ringgold v. Haven, 1 
Cal. 108, 118; Prettyman v. Railway Co., 13 Or. 341, 343, 10 Pac. 
634; The Arctic Bird (D. C.) 109 Fed. 167, 175; Mobile & Mont- 
gomery R. Co. v. Jurey, 111 U. S. 584, 596, 4 Sup. Ct. 566, 28 L. 
Ed. 537; 3 Hutchinson on Carriers (3d Ed.) § 1360; 3 Sutherland 
on Damages (3d Ed.) par. 918. But manifestly, if there is no market 
at the place of destination, which would presumably be the case in a 
mining camp on the shore of the Arctic Océan, the jury might con- 
sider any other compétent évidence tending to prove value at that 
point. The Court accordingly instructed the jury that the market val- 
ue of the goods at the place of destination was such a sum as would 
hâve enabled the plaintiff to replace the goods at that point. This 
was a reasonable and practical method of ascertaining market value 
in this caâe, and hence we find authority for the rule that, if there 
be no market value for the goods at the place of destination, the jury 
may ascertain their price by taking the price at the place of shipment, 
adding thereto the cost of carriage, and allowing, in addition, a rea- 
sonable sum for the importer's profit. 3 Sutherland on Damages (3d 
Ed.) par. ,933, In this case the plaintiff did not ship the goods to 
Point Blossom with the view of realizing a profit on their sale. They 
were shipped for the purpose of being used by the consignée in min- 
ing opérations. Under such circumstances, the court properly direct- 
ed the jury to allow interest, instead of profits. The légal rate of in- 
terest in Alaska is 8 per cent, per annum. Section 255, Civ. Code 
Alaska. The instruction of the court as to the measure of damages 
was therefore correct. 

Finding no error in the record, the judgment of the District Court 
is afifirmed. 
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NORTHWESTERN S. S. ÇO., Limited, v. TURTLB et al..(EOBERTSON 
et al., Interveners). 

(Circuit Court of Appeals, Ninth Circuit. May 4, 1908.) 

No. 1,475. 

1. SeAMEN— CONTBACT OFHIEING— DEVIATION EEOM VOYAGE NAMED IN SHIP- 

PING AhTICLES. 

Sliipping articles foi- a voyage deseribed as "from the port of Seattle to 
Shanghai, China, and such other ports and places in any part of the 
world as the master may direct," requlred the vessel after leaving the 
port of departuj:e to proceed directly by the ordinary route to Shanghai, 
and to touch at no Intermedlate port unless the exigendes of the voyage 
required that shë enter the same for coal, supplies, repairs,' or other like 
reason, and where shè proceeded by way of Dutch Harbor, Alaska, into 
the Okhotsk Sea, intending to make the port of Vladivostok with a cargo 
whlch was at the tlme contrahand of war, she deviated from the voyage 
deseribed in the'contract, and the members of the crew were entitled to 
recover damages fesultlng from their exposure while caught in the ice, 
conséquent upoh suoh déviation to an unusual course in the winter, and 
from confinement after the capture of the vessel by a Japanese warship. 

2. Same— VariAnce of Shippïng Articles bt Paeol. 

TJnder Rev. St. § 4511 (U. S. Comp. St. 1901, p. 3068), which provides 
that the shipping articles signed by a crevv shall indicate the nature of the 
intended voyage, the shlpowner cannot yary such articles by évidence of a 
verbal agreemeût, made at the time they were signed, that the voyage 
should be othèr than that deseribed therein. 

3. Same— Action FOB Brbach of Contbact— Damages. . 

Evidence consldered, and held to sustain the decree. of a court of ad- 
miralty awarding damages to seamen for injuries suffered by reason of 
the déviation of the ship from the voyage designated in the shipping 
articles. 

Appeal from the District Court of the United States for the North- 
ern. Division of the Western District of Washington, 
For opinion below, see 154 Fed. 146. 

In the month of January, 1905, at the port of Seattle, Wash., the appellees 
shipped as members of the crew of the steamship ïacoma for a voyage from 
that port "to Shanghai, China, and such other ports and places in any part 
of the world as the master may direct, and back to a final port of discharge 
In the United States on Puget Sound, for a term of time not exceeding six 
calendar months." At that tlme, and for some time prior thereto, a state of 
war existed between Japau; and Russia, and the Japanese government had 
declared the Russian port of Vladivostok closed to trade and commerce. In- 
stead of Shanghai, the destination of the vessel was' Vladivostok. The 
steamer carried a cargo of sait beef, Intended for the Russian government, 
and contraband of war. The vessel, in attèmpting to reach Vladivostok by 
an unusual and Indirect route, presumably for the purppse of avoiding capture 
by the Japanese, whose war vessels were then patrolllhg the waters In the 
usual course of vessels to Vladivostok, became wedged in' the ice at a con- 
sidérable distance northeast of Vladivostok, where she remained for a period 
of 41 days. durlng which she was at times in imminent danger of being 
crushed by the Ice. Before she was finally extricated from the ice, she was 
captured by a Japanese man-of-war, a Japanese prize crew was placed on board, 
and she was taken to Yekosuka, a naval station near Yokohama. There the 
appellees were taken by the Japanese authorlties from the vessel and brought 
to Yokohama, where the United States consul secured their release. They 
were then sent to Seattle on the Empress of China. Their wages were paid for 
the whole period of their absence from the port of shipping. They filed libels In 
personam against the appellant, the owner of the vessel, alleging in substance 
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the foregoing facts, and in addition thereto alleged that tlie appellant, not- 
withstanding the provisions of the shipping articles, at ail tlmes inteiidecl 
to, and did, wlthout their knowledge or consent, dispatch the vessel upon a 
voyage from Seattle to Vladivostok; that whlle the steamship was wedged 
In the ice they suffered greatly from cold and exposure, and lack of proper 
food, and from mental strain and anxiety caused by the danger and f ear that 
the steamship would be crushed by the Ice; that they suffered humiliation 
by being made prisoners of war, and experlenced discomfort and inconvenience 
beeause of the inferior quarters and insufflcient food fumished them at Yoko- 
hama and upon the steamer Empress of China upon her voyage home. The 
appellee Moritz clalmed damages on the further ground that by reason of 
Buch exposure to cold he eontracted rheumatism, whereby he suffered greatly 
and was compelled to lie Idle and to incur expansés In médical treatmeut. 
The appellee Raymond also testifled to spécial hardships suffered, and to 
mental strain and anxiety, after leavlng the vessel while she was caught in 
the ice, in his effort to flnd a station from which news of the dangerous 
condition of the others could be conveyed to the owners and news to his 
family that he still survived. The answers to the libels are substantlally 
the same. They admit that while the vessel was lying In the harbor of 
Seattle, and was about to engage in a voyage from Seattle to Shanghai and 
return, the appellees signed shipping articles as above set f orth ; that on 
January 5, 1905, the vessel sailed from the port of Seattle, In accordance 
wîth the shipping articles, and pursued a northerly course. They denied the 
allégations of hardshlp and suffering set forth in the libels, and by way of 
affirmative answers alleged that it was announced to the appellees before 
leavlng Seattle that the steamship would coal at Dutch Harbor, and that 
she would land her cargo at Shanghai, China, or sueh other port as mighi 
be required by the consignée, if any other port should be required by the con- 
signée after touching any port where the master could get Into correspond- 
ance with the consignée or its agent, or upon such orders as might be made 
before leavlng the ports of the United States. On the Issues so framed, a 
large amount of testimony was taken, and thereupon the District Court 
found in favor of the appellees, holding that there was a déviation from the 
voyage for which they shipped, that they had undergone suffering and 
hardshlp as alleged, and assessing their damages as follows: To Moritz, 
$1,000 ; to Raymond, $2,000 ; and to the remalning appellees, $300 each. 

John P. Hartman, for appellant. 

Daniel Landon, Ormsby McHarg, and Jesse A. Frye, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). Error 
is assigned to the finding of the District Court that there was a déviation 
from the voyage which was described in the shipping articles. The 
shipping articles described the voyage as "from the port of Seattle to 
Shanghai, China, and such other ports and places in any part of the 
world as the master may direct, and back to a final port of discharge 
in the United States, on Puget Sound." To comply with thèse arti- 
cles, the vessel, after leaving the port of departure, was bound to pro- 
ceed directly by the ordinary route to Shanghai, and to touch at no 
intermediate port, unless the exigencies of the voyage required that she 
enter the same for coal, supplies, repairs, or other like reasons. Under 
those articles the vessel was not permitted to touch at any other or inter- 
mediate port for discharge of cargo before going to Shanghai. Dévia- 
tion, as applied to the rights of seamen, is analogous to déviation in its 
application to marine insurance, although there may be déviations which 
would discharge under writers that would not discharge seamen. In 
either case it is a voluntary departure, without necessity or reasonable 
162 F.— 17 
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cause, from the regular and usual course of the specified voyage. The 
course taken by the vessel in the effort to reach Vladivostok was clearly 
a departure from the prescribed route. That it was voluntary is beyoïid 
question. The évidence shows that at the time when the shipping ar- 
ticles were signed the intention of the appellant was not to send the 
vessel to Shanghai, but to Vladivostok, for discharge of her cargo. In 
order to reach that port and avoid the danger of interception by the 
blockading fleet, the vessel was sent out of the usual course to that port, 
and northward through the Kurie Islands into the Okhotsk Sea. 

The appellant argues that, because the shipping articles permitted 
the vessel, after going to Shanghai, to visit other ports, their proper 
construction would permit the visiting of other ports on the way to 
Shanghai; but, such is not the law. Suçh articles hâve always been 
construed as requiring the vessel, to visit the designated ports in the 
order named therein. United States v. Matthews, 2 Sumn. 470, Fed. 
Cas. No. 15,743 ; The Ship Moslem, Ole. 398, Fed. Cas. No. 9,875 ; 
Weiberg et al. v. The St. Oloff, 2 Pet. Adm. 438, Fed. Cas. No. 17,- 
357 ; Anon., Fed. Cas. No., 449. Not only was there déviation, but 
the crew were taken upon a voyage of a totally différent nature from 
that for which they had shipped, and involving périls which were not 
incident to the voyage described in the articles. They were carried in 
the winter time far out of the usual course of a voyage to Shanghai, in- 
to a northern sea, full of ice, on a ship insufficiently supplied with pro- 
visions and fuel for their comfort, where they were subjècted to hard- 
ships and périls not contemplât ed in the shipping articles, and were 
subject to capture and détention. 

It is contended, however, that, if it should be found that there was 
déviation, the appellant is not lïable, because the appellees knew that 
the vessel was to go to Vladivostok, and they consented to such a 
course. It would be enough to say, in answer to tliis, that the ship- 
ping articles cannot thus be varied by paroi. It is the intention of 
the statute that the articles shall express, the true nature of the voyage, 
and it is contrary to its policy to permit a variation of the articles by 
évidence of a verbal agreement made at the time when they were 
signed. Thompson et al. v. The Oakland, Fed. Cas. No. 13,971; The 
Triton, 1 Blatchf. & H. 283, Fed. Cas. No. 14,181. But the District 
Court found that this contention was not sustained by the prépondér- 
ance of the évidence, and we find in the évidence no ground to ques- 
tion that conclusion. The appellant points to the clause in the arti- 
cles which provides : 

"Should vessel iiot return to United States, passage and wages of crew to 
be pald back to Seattle." 

It is said that this was inserted in the articles b'ecaiise the appellees 
insisted upon it, and that this is strong proof that they knew where 
they were going. The appellant refers to the testimony of the appellee 
Raymond to show that he so understood the purport of that clause. 
His testirnony, however, is not susceptible of that construction. He 
testified to a conversation with the chief engineer, shortly before the 
articles were signed, in which he said to that officer, "It is reported that 
you people are going to run the blockade," and the engineer answered, 
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"There is nothing in it." Raymond said, "I would not think of going 
if you are going to Vladivostok," and the engineer answered: 

"We are not going to Vladivostok. We are goiug direct to Shanglial, aud 
return. * * * xhe ship is going to Slmngliai. Tliere slie will be sold to 
the Eusslans, and tliey will offer a big amount of nioney to stay upon the ship." 

This would show that the clause so referred to in the shipping arti- 
cles was inserted in view of a contemplated sale of the ship at Shang- 
hai, and not with référence to the contingency of her capture in at- 
tempting to run the blockade. The évidence as a whole justifies the 
conclusion that the appellant carefully guarded the secret that the 
vessel was going to Vladivostok. Her clearance and health certificate, 
when leaving Seattle, were obtained under the prêteuse that she was 
bound for Shanghai. The portion of the freight bill on which the 
port of destination was entered was tom oflf. A f aise entry was made 
that the ship was bound for Shanghai in the ship's journal, in the deck 
journal, and in the engineer's journal. When the vessel was captured, 
there is évidence that the captain attempted to conceal the freight bill. 
The testimony of the first assistant engineer was that the chief engineer 
informed him that they were to go through La Perouse Strait, between 
Saghalin Island and Yezo Island, during the night, and that they were 
to be prepared to put out ail the lights on the ship. The instruction 
given by the captain to the second mate after leaving Dutch Harbor 
was to head the log book "from Seattle to Shanghai, by way of Dutch 
Harbor." Ail thèse items of the évidence tend to show an intention to 
conceal the destination of the vessel and to deceive the appellees. 

The appellant contends that there is no prool in the record that the 
appellees sustained damages, or damages in the amounts allowed by 
the District Court. There can be no doubt that during the period of 
their détention in the ice in the Okhotsk Sea the appellees experienced 
serions bodily and mental sufifering. For 41 days they were sur- 
rounded by the ice. The weather was extremely cold, and there was 
insufficient fuel. Some of the men had their feet frozen. The vessel 
was often in imminent danger of destruction from the crushing force 
of the masses of ice, which was jammed against her on ail sides. Sleep 
was often made impossible from the noise of the chafing of the ice 
cakes. The èrew, including the captain, were in constant fear of being 
crushed. After they had been 22 days in this position, the appellee 
Raymond volunteered to go ashore for the purpose of reaching a tele- 
graph station, in order to inform the owners of the perilous situation 
of the vessel and advise bis family that he was still alive. From bis 
story^ which is briefly and modestly told, it is évident that the venture 
was an exceedingly difficult and dangerous one, and that he endured 
great sufïering from cold and hunger. He went 18 miles over the ice 
to the shore. The ice was extremely rough in places; in other places 
it was broken. Nine times he testified he broke through to bis arms, 
and was obliged to proceed with blistered and freezing feet and frozen 
clothing, which cracked and broke. The appellee Moritz had his feet 
frozen, and according to his testimony thereafter sufifered severely 
from infîammatory rheumatism, induced by the extrême cold to which 
he was subjected. He showed that he had paid out the sum of $450 
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for a nurse, physician, and other expansés resulting from his illness. 
In view of the évidence, we find no ground for holding tliat the 
award allowed to any of the appellees by the District Court was ex- 
cessive. 
The decree is affirmed. 



BEAM V. UNITED STATES et al. 

(Circuit Court of Appeals, Ninth Circuit. May 4, 1908.) 

No. 1,535. 

Indians— Allotment or Lakds— Right or Ctjetesy in Huseand of Axiottee. 
Act Mardi 3, 1885, c. 319, 23 Stat. 341, autliorizing allotments of land 
In severalty tô the Ûmatilla Indians in Oregon, provides that the Prési- 
dent shall cause patents to issue to the allottees, which shall be of the 
légal effect and déclaré that the United States will hold the land for the 
period of 25 years in trust for the sole use and beneflt of the allottee, 
"or, in case of his decease, of his heirs according to the laws of the state 
of Oregon," and that at the expiration of said period the United States 
wlU convey the same to 'the allottee "or his heirs as aforesald, in fee, 
* * * provided that the law of aliénation and descent in force in the 
State of Oregon shall apply thereto after patents Jiave been executed, 
except as herein otherwise provided." Held, that snch provision relatiug 
to descent applied to lands after the exécution of the first so-called patent 
and during the 25-year period, that during such period the allottee held 
an équitable estate of inheritance, and that under B. & C. Comp. Or. § 
5344, on the death of an Indian woman allottee during such period, leav- 
ing a husband surviving, the husband was entitled to hold the land for 
life as tenant by the curtesy. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

For opinion below, see 153 Fed. 474. 

Stillman & Pruitt and R. J. Slater, for appellant. 
M. L. Olmstead, for appellee. 

Before GII^BERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. Lester Beam, represented hère by his 
prochain ami, the appellant, was born on March 14, 1889, the illegiti- 
mate son of an Indian woman. In the year 1891 land in the Umatilla 
Indian réservation was allotted to his mother under Act Cong. March 
3, 1885, c. 319, 23 Stat. 341. On September 31, 1890, she and the 
appellee intermarried. They lived together as husband and wife un- 
til January 26, 1894, when the wife died, leaving no issue living, ex- 
cept the said Lester Beam. A daughter born of the marriage reached 
the âge of two years and died, shortly before the death of the mother. 
The appeal brings to our considération the single question whether 
the appellee is tenant by the curtesy of the land so allotted to his wife 
during the coverture. 

The act of March 3, 1885, after providing for an allotment of lands 
in severalty to the Indians of the Umatilla Réservation, thus proceeds : 

"The Président shall cause patents to issue to ail persons to whom allot- 
inents of lands shall be made under the provisions of this act, and which 
shall be of the légal effect, and déclare that the United States does and 
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■will hold the land tlius allotted for tlie period of twenty-five years iii trust 
for tlie sole uso and benefit of tlie Indian to whom sucb allotiiu^nt sliall liave 
been ruade, or, in case of hls deeease, of bis lieirs accordiu^ to the laws of 
the state of Oregon, and tbat at tbe expiration of said period, tlie United 
States will convey tbe same by patent to said Indian, or bis beirs as afore- 
said, iu fee, diseliarged of said trust and free of ail charge or iiicuuibrance 
whatsoever: Provided, that the law of aliénation and descent in force in 
tbe state of Oregon sball apply tbereto after patents bave been executed, ex- 
cept as berein otherwise provided." 

Act Feb. 8, 1887, c. 119, 24 Stat. 388, commonly knovvn as the 
"General Allotment Act," went into effect before allotments were 
made under the spécial act of March 3, 1885. It provided for allot- 
ments, within the discrétion of the Président, of ail Indian réserva- 
tion lands, granted citizenship to ail Indians upon the completion of 
allotments to them, and repeated the language of the prior act in re- 
gard to the patents to be issued by the Président and the nature there- 
of, with the amendment that after the expiration of the 25-year period 
the Président might in any case in his discrétion extend the period. 

By the laws of Oregon in force at the time of and since the passage 
of the act of March 3, 1885, it is provided that, where property of a 
décèdent has not been lawftiUy devised, the same shall descend in equal 
shares to his or her children and to the issue of any deceased children 
by right of représentation; that, if there be no children, it shall 
descend to ail his or her other lineal descendants ; and it is further 
provided that an illegitimate child shall be considered an heir of its 
mother, and shall inherit or receive her property, real or personal, in 
like manner as if such child had been born in lawful wedlock. B. 
& C. Comp. §§ 5577, 5580. The law of Oregon in regard to estâtes 
by the curtesy is as follows : 

"When any nian and his wife shall be seized in her right of any cstate of 
inberitance in lands, tbe hnsband sball, on the deatli of his wife, bold the 
Lands for his life as tenant thereof by tbe curtesy, altbough such husband and 
wife may not bave bad issue born alive." B. & C. Couip. § 5544. 

It is settled by the courts of Oregon that curtesy attaches to équit- 
able as well as to légal estâtes. Gilmore v. Burch, 7 Or. 374, 33 
Am. Rep. 710; Elliott v. Teal, 5 Sawy. 253, Fed. Cas. No. 4,396. 
We hâve to inquire, therefore, whether or not under the act of Con- 
gress an Indian allottee took an estate of inheritance. Construing the 
gênerai allotment act, the Suprême Court, in United States v. Rickert, 
188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532, said : 

"Tbe Word 'patents,' where it is flrst used in tins section, was not happily 
cliosen to express the thought wbich it is çlear ail parts of tbe section being 
considered, Congress intended to express, l'he 'patents' hère referred to (al- 
tliough that word has varions meanings) were, as the statute plaiuly Imports, 
nothing more than Instruments or memoranda in wrltlng designed to show 
that for a period of 25 years the United States would hold the land allotted 
in trust for the sole use and beneflt of the allottee, or, in case of his death, 
of his heirs, and subsequently, at the expiration of tbat period, unless the 
time was extended by the Président, convey the fee discharged of the trust 
and free of ail charge or incumbrance. In other words, the United State.s 
retained the légal title, giving the Indian allottee a paper or writing, improp- 
erly called a 'patent,' showiug that at a particular time in tbe future, unless it 
was extended by tbe Président, he would be entitled to a regular patent con- 
veying tbe fee." 
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It is true that by the statute of 1887 tlie time for issuing the final 
patent may be def erred, and in fact may never arrive ; but in the mean- 
time it is clear that the allottee takes, under the first so-called patent, 
an estate in the land allotted to him. He is given absolutely the sole 
and exclusive use and benefit of the land. Such a right acquired 
uiider the statute would, if the statute were silent on the subject of 
inheritance, descend, upon the death of the grantee, to his heirs. The 
Indian tribes had their own rules and cusfoms governing the descent 
of land (Brown v. Steele, 23 Kan. 672; Jones v. Meehan, 175 U. 
S. 1, 20 Sup. Ct. 1, 44 L. Ed. 49), and it must hâve been for the pur- 
pose of removing ail doubt as to the succession, and establishing the 
more équitable rules of descent and distribution adopted by state 
laws, that the provision was inserted that the so-called first patents 
should déclare the trust for the benefit of the allottee, "or, in case 
of his death, of his heirs according to the laws of the state or terri- 
tory where such land is located." 

.If this were the whole expression of the intention of Congress in 
regard to the inheritance of such an estate, there might be plausible 
ground for the argument that the words so used were words of 
purchase, and not of inheritance, or, in other words, that the inten- 
tion was to name the heirs as cestuis que trustent, who should im- 
mediately succeed to the right of the allottee in case of his or her 
death, before the issuance of the final patent. But other language 
of the act expressive of the intention of Congress is to be found 
in the final proviso : 

"That the law of descent and partition in force In the state or terrltory 
where such lands are sitnate shall apply thereto after patents shall hâve been 
oxecnted and delivered, except as herein otherwise provided." 

The appellant contends that this proviso refers to the descent of 
the land after the issuance of final patent, and does not afïect its 
disposition prior to that time. But the proviso is in its terms inclu- 
sive enough to refer to both patents, and from its position in the 
text, folio wing directly after and connected with the provision declar- 
ing null and void ail conveyances of the allotted land before the is- 
suance of the final patent, it is évident that its purpose is to regulate 
the disposition of the propèrty upon the death of an allottee before 
the issuance of the final patent. It is not to be supposed that Con- 
gress, after providing for the issuance of a final patent in fee, dis- 
charged of the trust and of ail charge or incumbrance, would con- 
sider it necessary to attach thereto the proviso that the descent of 
such propèrty and partition thereof should be governed by the laws 
of the state, because such laws would, of their own force, attach from 
the time when the fee vested in the grantee. That proviso, therefore, 
as we construe the statute, applies to the descent of the oroperty dur- 
ing the time it is held in trust by the United States, and by its terms 
the descent of the propèrty hère in controversy, on the death of the 
allottee, iS to be governed by the law of Oregon. While, strictly speak- 
ing, the estate by the curtesy does not "descend" to the husband, it 
being rather in the nature of a continuation of the wife's estate, it 
is nevertheless regarded more in the nature of an estate by descent 
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than by purchase. 1 Washb. Real Property (3d Ed.) 159. And this 
i.s recognized in the statutes of Oregon, where, at the close of the 
chapters regulating descent and distribution, it is provided in section 
Ô589that: 

"Nolhing conta Ined in this and tlie preeeding chapter sliall affect or iiupair 
the esta te of a husband as tenant bythe curtesy." 

In brief, the act of Congress, as we construe it, leaves the whole 
disposition of the land, in case of the death of the allottee before 
final patent, to be governed by the state law. While in some states 
by statute the jiist and équitable rule has been adopted that the hus- 
band is not entitled to curtesy, where the wifé leaves issue by a 
former marriage and no issue by the last marriage, unless the es- 
tate came from hini or one of his ancestors (Hathon, Guardian, v. 
Ivyon, 2 Mich. 93; Tilden v. Barker, 40 Ohio St. 411), there is no 
such statutory provision in the laws of Oregon. We hâve not over- 
looked the doctrine that the husband may not be entitled to curtesy 
in his wife's équitable separate estate of inheritance when the terms 
of the instrument creating the estate, either expressly or by implica- 
tion, exclude him from curtesy, as announced in McCulloch v. Val- 
entine, 24 Neb. 215, 38 N. W. 854, Mullany v. Mullany, 4 N. J. Eq. 
16, 31 Am. Dec. 238, and other cases; but we find nothing in the 
statute to justify such a construction. 

The appellant compares the estate of the allottee before the final 
patent to that of a donation claimant before he had completed the 
settlement which entitled him to patent, and cites Quinn v. Ladd, 37 
Or. 261, 59 Pac. 457, in which the court denied the right of the hus- 
band of a donation settler, who died before the expiration of the 
résidence and cultivation required by law, to hold as tenant by the 
curtesy. , But the two , cases are essentially différent. The settler 
under the donation law held only a possessory right in the land oc- 
cupied, until the completion of the four years' résidence and cultiva- 
tion and full compliance with ail the conditions of the donation land 
act. Until that time he had no grant and he acquired no estate. Hall 
V. Russell, 101 U. S. 503, 25 L. Ed. 839. In the case of an Indian 
allottee there is a présent grant from the time of the issuance of the 
first patent^an absolute grant of an estate in trust for the allottee, 
subject to no conditions to be complied with upon his part. The 
Indians were not donees of the government, and the allotment was 
not made as a mère act of its bounty. It was an act of partition in 
severalty to individual Indians of lands the title to which the Unit- 
ed States then and for many years had held in trust for the tribe. 
It was an act which went into eflfect only upon the assent of the 
Indians. It was the expression of the more récent policy of the gov- 
ernment, the purpose of which is to dissolve the tribal relation, es- 
tablish the Indians in individual homes, in the possession of individ- 
ual estâtes, ultimately to be vested in them in fee, to confer upon them 
the rights and impose upon them the duties of citizenship, and to 
make their tenure of real estate in ail respects subject to the local law. 

The decree is affirmed. 
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ANGLE et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fourtli Circuit. Jlay C, 1908.) 

No. 60& 

1. CrIMINAL LAW— ApPEAt AND EBROE—AÎtIBMANOE— MODIFICATION OF JUDG- 

MENT. 

On afiîrinaiice of a conviction on a wrlt of èrror by the Circuit Court 
of Appeals, It is tlie duty of the trial court after It lias received the man- 
dates of the Circuit Court of Appeals, in tlie absence of permission glven 
by tlie latter to liear a.n application for a new trial, to see that the judg- 
ment is carrled into exécution. 

2. Same— New Tbiai, Aftee Ai'firmance— Newly Discovered Evidence. 

Where, in a prosecutlon for carrylng on the business of a rectifier of 
distilled spirits with Intent to defraud the United States of the tax there- 
on, and for removliig and concealing distilled spirits On whlch the tax 
had EOt bpen paid, there was ample évidence to justlfy petltloner's con- 
viction, and to show his connection wlth certain llquor concerns in the 
business of whlch the frauds were perpetrated, and such conviction was 
afBrined on a wrlt of error by the Circuit Court of Appeals, the judg- 
meiit would not be modlfled so as to leave to the trial court discrétion to 
grant petltloner a new trial for newly discovered évidence, that he was 
not connected with such coneern whlch évidence was available, and must 
hâve been known to petltloner at the trial, but was not produced. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at Charlotte. 

On pétition for modiiîcation of judgment. Denied. 

WilHam P. Bynum, Jr., and George E. Hamilton (Spencer B. 
Adams, R. D. Reid, and E. J. Justice, on the briefs), for petitioner. 

A. E. Holton, U. S. Atty. (A. H. Price, Asst. U. S. Atty., on the 
brief), for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILL, 
District Judge. 

GOFF, Circuit Judge. The questions raised by this writ of error 
hâve heretofore been disposed of. Sprinkle v. United States, 141 
Fed. 811, 73 C. C. A. 285 ; Id., 150 Fed. 56, 83 C. C. A. 1. The judg- 
.ment of this court refusing a rehearing to the plaintiiï in error, T. 
M. Angle, was in efïect affirmed by the Suprême Court of the United 
States, by its refusai on the llth day of March, 1907, to grant the 
writ of certiorari theretofore prayed for by said petitioner. There- 
upon said Angle, on the 9th day of April, 1907, tendered to this court 
his pétition praying for a modification of the judgment entered here- 
in on the 14th day of December, 1906. In his pétition the history of 
this case is set forth, and certain affidavits relating to newly discovered 
évidence are filed with and made a part of the same. The petitioner 
asks this court to modify its judgment) so that it will show that, while 
the judgment of the court below is affirmed, it is remanded with leave 
to the court below to exercise its discrétion in the matter of granting 
a new trial, on the ground of évidence discovered after the expiration 
of the term at which the judgment of conviction was entered, and 
after the cause had been removed to the Circuit Court of Appeals by 
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writ of error. Under the procédure as now established, în the ab- 
sence of permission given by this court, it will be the duty of the 
court below, after it has received the mandate of this court affirming 
the judgment complained of, to see that the same is carried into exécu- 
tion. 

It therefore becomes our duty by an examination of the afifidavits in 
which the after discovered évidence is set forth to détermine whether 
or not the petitioner has presented for our considération such facts 
as will authorize us to suggest to the court below the propriety, in 
the light of the record of this cause, of hearing and of disposing of 
the motion for a new trial so far as the petitioner Angle is concerned. 
In the opinion of this court affirming the judgment of the court be- 
low (141 Fed. 811, 73 C. C. A. 285), the testimony oiïered at the trial 
in which the facts were fully elucidated is stated and commented up- 
on. Do the affidavits now submitted, considered in connection with 
said facts, justify this court in making the modification requested? 
It does not appear that it is the intention of the petitioner to présent 
to the court below any testimony other than that included within the 
affidavits referred to. The petitioner was convicted on an indictment 
charging that he and others were engaging in and carrying on the 
business of a' rectifier of distilled spirits with intent to defraud the 
United States of the tax thereon, and for removing and concealing 
distilled spirits on which the tax had not been paid. The affidavits 
chiefly now relied upon are those of three of the parties with whom 
it is alleged the petitioner conspired to defraud the government, one 
of whom has been convicted and is now serving his sentence; the 
other two not having as yet been tried. B. F. Sprinkle, who was con- 
victed, in the affidavit made by him states that the petitioner was not 
either directly or indirectly interested in or connected with the busi- 
ness of the Oak Grove Liquor Company, the Milton Liquor Company, 
or the Reidsville Liquor Company, the three companies shown by the 
évidence to hâve been engaged in the conspiracy to defraud, in con- 
nection with which the petitioner was convicted. The afîiant, J. T. 
Sprinkle, against whom the indictment is still pending, swears that 
the petitioner had no connection and no interest in the Reidsville Liq- 
our Company, and that he, said affiant, was the proprietor, owner, and 
manager of the same, and he further states that said petitioner was 
not interested in any manner in the business of the Banville Distrib- 
uting Agency, in the firm of J. P. Jones & Co., or m the Diamond 
Distilling Company. H. C. Sprinkle, another affîant, who also is 
yet to hâve his trial, makes oath that he was the proprietor, owner, 
and manager of the Oak Grove Liquor Company, and of the Milton 
Liquor Company, and that the petitioner had no connection or inter- 
est in either of said companies. 

One of thèse affiants was présent with the petitioner during the 
entire trial of this case in the court below, and was with him duly con- 
victed. If his testimony was material, it must hâve been known to 
the petitioner during the trial, and should then hâve been submitted for 
the considération of the court and jury. The statement he makes in his 
affidavit, that the petitioner was not interested in the business of the 
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liquof companiés mentioned, must be considered in connection with 
othér testimony oflfered during the trial by the défendant in errer, 
tendirtg to show the connection of pètitioner with said business. Giv- 
ing full effect to this affidavit, it simply means that so far as the afïiant 
mew the pètitioner was not interested either directly or indirectly 
n the companiés named, and it is not sufficient to overcome the in- 
("erences the jury was justified in drawing from thé other testimony, 
and from the circumstances surrounding said case in which the pèti- 
tioner was clearly shown to hâve been involved. So far as the affi- 
davits of J- T. Sprinkle and H. C. Sprinkle are concerned, the record 
clearly discloses that the facts set forth in them must hâve been known 
to the pètitioner at the time of his trial. And the statements contained 
therein are not to be taken as conclusive of the facts referred to, but 
must be weighed in connection with the documentary and other tes- 
timony on which the jury rendered their verdict of guilty. The tes- 
timony before the jury justified it in finding that the pètitioner rented 
to H. C. Sprinkle the building in which the business of the Oak Grove 
Liquor Company was conducted, and that he must hâve known that 
his said lessee was at least the ostensible proprietor of said company. 
It also demonstrated that the pètitioner was frequently in the posses- 
sion of the keys of said building, and that he sold therefrom distilled 
spirits found therein, that he frequently visited said building, and that 
his familiarity with the conditions surrounding it did not indicate 
that he was a stranger to the business carried on therein. The évi- 
dence further disclosed that the pètitioner dealt with the Reidsville 
L,iquor Company, and that he must hâve known that J. T. Sprinkle 
was at least an active participant in its management. It is at least 
suggestive that the pètitioner did not when his case was called for 
trial advise his counsel of the materiality of the testimony of J. T. 
Sprinkle and H. C. Sprinkle, and that they, learned in the law and of 
great expérience as they are, did not also advise the court, either for 
the purpose of securing a continuance, or for obtaining a new trial 
after the verdict of conviction. The record discloses no such pro- 
ceeding in the court below. 

We do not deem it necessary to set forth specifically the testimony 
of the many witnesses examined before the jury, the tendency of 
which wâs to show the connection of the pètitioner with the offense 
of which he was convicted. AVe are certainly justified in saying that 
the record discloses that gross frauds were perpetrated upon the gov- 
ernment, and that it was defrauded of the taxes due it. Also are we 
warranted in saying that from ail the facts set forth in the record, 
presented as they were by many witnesses who were subjected to the 
rigid cross-examination of counsel, that the jury whose province it 
was to consider said facts, in finding the verdict they did, discharged 
faithfully the duty imposed Upon them. 

While it is entirely proper for an Appellate Court, in a case where 
the facts justify it, to remand a case with leave to the court below to 
hear a motion for a new trial, or to entertain further proceedings 
therein, nevertheless, in the case we now consider, we find it to be our 
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duty to décline to modify the judgment complained of and to deny 
petitioner's prayer. 

Let the usual mandate issue. 

PRITCHARD, Circuit Judge. I dissented from the opinion of the 
court when this case was before us upon the merits affecting the con- 
viction of the défendant T. M Angle and the judgment, but I am in 
accord with the other members of the court upon the questions pre- 
sented now, and therefore concur in this opinion. 



CASCADEN et al. r. BORTOLIS. 
(Circuit Court of Appeals, Nlnth Circuit. May 18, 1908.) 

No. 1,442. 

Mines and Minebals— Location of Mining Claims— Stifficienct of Discov- 
EBY— Evidence. 

Upon an issue as to whether tliere was a sufflclent discovery of minerai 
in a minlng clalm to meet the requlrement of the statute and support a 
location, where there was évidence that gold had actually been found 
wlthin the Umits of the clalm, sufflclent to warrant the submission of the 
case to the jury to détermine whether the discovery was sufflclent withln 
the rule which requires It to be such as to Justify an ordlnarlly prudent 
man. not necessarlly a miner. In expendlng hls time and money In the 
development of the property, the locator was entitled to supplément such 
évidence by showing the situation, character, and value, and mineraloglcal 
conditions of adjacent claims, and to prove by the opinions of experienced 
mlners, based upon the facts, that the discovery was sufflclent to justify 
hlm in developlng the claim. 

[FA. Note. — Sufficlency of discovery of minerai characterlstlcs to sup- 
port mlnlng location, see note to Lange v. Robinson, 79 C. C. A. 6.] 

In Error to the District Court of the United States for the Third Di- 
vision of the Territory of Aslaka. 

Louis K. Pratt, foi plaintiflfs in error. 

T. C. West and Heilig & Tozier, for défendant in error. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

HUNT, District Judge. Upon the former hearing of this cause, 
judgment in defendant's favor was reversed for error in the instruc- 
tions. Cascaden v. Bartolis, 146 Fed. 739, 77 C. C. A. 496. New trial 
having been had, défendant again prevailed, and again plaintiflfs hâve 
brought the case hère. 

The action was brought by John Cascaden, John Bernstein, Richard 
Stein, Louis K. Pratt, and Cari A. Johanson, plaintiffs in error, to re- 
cover from Joseph Bortolis, défendant in error, two certain lots in the 
town known as Gâte City, Alaska. The complaint prayed that plaintiflEs 
be adjudged the owners of and entitled to the possession of the lots 
described, and that défendant be adjudged to hâve no right or title 
thereto, and that he be removed therefrom. Plaintiffs set forth that 
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they owned the lots as against ail persons except the United States, and 
that in September, 1904, the défendant went upon them and with- 
lield possession from plaintiffs, and that he bas built buildings there- 
on and claims to own the same. The amended answer denied the 
allégations of ownership, and set forth that in September, 1904, the 
défendant entered the land described in plaintiffs' complaint, which was 
vacant, unappropriated public land. Défendant admitted that he occut 
pied the premises, and set forth that the cabins he built were situated 
within what was known as the town site of Gâte City, where a large 
number of buildings had been erected, and that it was the intention of 
the occupants of the land upon which the town was situated to enter the 
same for town site purposes and secure patent therefor, in accordance 
with the act of Congress in such cases made and provided. Défendant 
claimed ownership, and right of possession of the cabins and grounds. 
Plaintiffs' replication denied that the land described in the pleadings 
was vacant and unappropriated public land. 

The principal question involved and submitted to the jury upon the 
last trial, as upon the first, was whether or not there had been such a 
finding of minerai in the placer claim, under which the plaintiffs assert- 
ed their rights, as would satisfy the laws of the United States (Rev. 
St. U. S. § 2330, [U. S. Comp. St. 1901, p., ;11M]), which provide, 
among other things, that no location of a mining claim shall be made 
until discovery of minerai within the limits of the claim located. Was 
there such a discovery of minerai as gave reasônable évidence of the 
fact that the ground was valuable for placer mining? Chrisman v. 
Miller, 197 U. S. 313, 25 Sup. Ct. 468, 49 L- Ed. 770. The lower court 
having been of the opinion that plaintiffs made a sufficient showing to 
submit the question of discovery to the jury, charged, among other 
things, that there must be a discovery of -gold or other minerai upon 
the ground included within the locator's claim, and said : 

"What Is 'discovery'? What flnding of minerai on a placer mlnmg clalm 
is sufficient to satisfy that clause of the statute which provicies that 'nd' loca- 
tion of a mining claim shall be made untll the discovery of the minerai >vith in 
the limits of the clalm located?' Where minerai has been found upon a 
placer mining clalm, and the évidence thereof le of such a cliaracter that a 
person of ordinary prudence, not necessarlly a skllled ruiner, would be justi- 
fled in the f urther èxpendlture of - his labor ' and ineatis, with a reasônable 
prospect of success, in developlng a mine thereon, the reqnlremeuts of the 
statute hâve been met. To hold otherwise would tend to make of little avall, 
if net eutlrely nugatory, that provision of the law whereby 'ail valuable min- 
erai deposlts In lands belonging to the United States * * * are * * * 
described to be free and open to exploration aud purchase.' It is not a falr 
criterlon that the locator says he is willing to furtber expend his labor and 
means in seelsing for minerai thereon. The question should not be lef t to his 
arbitrary will or statemeut, but the facts which are witliin the observation of 
the dlscoverer and which induce hlui to locate should be such as to justify a 
man of ordinary prudence, not necessarlly a skllled miner, lu the expëndlture 
of liis time and money in the development of the property. Mère siight indi- 
cations of the existence of minerai in the ground, a mère possibility that it 
cputains gold, is not enough to justify a prudent person in the expëndlture of 
moinèy and labor in its exploration. There must be such a discovery of minerai 
oh the claim as to satisfy you that an ordlnarily prudent man, not necessarily 
a miner, would be' justlfied in expending his time auil labor thereon in the 
development of the property ;. and unless j'ou are so satisfled in thls case by. 
a falr prépondérance of the évidence, you should flnd a verdict for the du- 
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fendant. ♦ * * You are instructed that évidence of minins, extensive or 
otherwise, or of the vaine of gold deposits, on other and adjacent claims, must 
not be accepted by you as évidence of a discovery on the plaintlfCs' claim. 
Such linowledge might hâve justitied the plaintlff Cascaden in locating the 
gronnd in dispute in the hope that it, too, contained gold; but such facts are 
not évidence of the existence of gold on the claim in dispute. The proofs of 
discovery v^ust be such as to establish the fact of finding minerai on the 
claim in dispute, within its outer boundaries. It must be a finding of minerai 
in fact, and not in theory; and the minerai found must be in such quantity 
and found under such circumstances and conditions as would justify a man 
of ordinary prudence, not necessarily a skilled miner, in the fvirther ex- 
penditure of his time and money in further work and labor in developing the 
claim If plalntifC Cascaden, or any of the plaintifC's employés, did so find 
minerai on that claim to that extent. it Is sufficient to coustitute a discovery, 
and you should so find. But proof of finding gold in large or small quantifies 
on other claims is not évidence of a discovery on the claim in dispute, and 
you should not so consider it." 

It will be observed that the first portion of the instruction quoted, 
wherein the court discusses what constitutes discovery, is substantially 
a réitération of the rules approved of by this court in Cascaden v. 
Bartolis, supra, where the principle was laid down that, to constitute 
a valid location, there must be such a discovery of minerai as that an 
ordinarily prudent man, not necessarily a miner, would be justified in 
expending his time and money thereon in the development of the prop- 
erty; while in the latter part of the instruction the court expressly 
charged that évidence of the value of gold deposits on other and ad- 
jacent claims was not évidence of a discovery on the plaintiffs' claim, 
although it was charged that such knowledge might hâve justified the 
plaintiffs in locating the ground in dispute in the hope that it contained 
gold, but that such facts were not évidence of the existence of gold on 
the claim in dispute. 

Upon the trial of the case, plaintiffs sought to prove by witnesses 
called to the stand that a large amount of gold had been extractec in 
the mining of claims in the immédiate vicinity of the one involyed in 
the suit But the court rejected the plaintiffs' offer. Plaintiffs, con- 
tended that such évidence was admissible as a circumstance to be con- 
sidered with the positive testimony of the plaintiffs and their witnesses 
that gold was found within the claim as staked. Counsel stated that 
he wished to show that the "neighborhood was gold-bearing ground, 
immensely rich deposits." Continuing, he said: 

"We hâve shown the character of the explorations we liave made, and the 
kind of looking ground we got. I will show that the débris coraiiig out of 
thèse shafts, where thèse valuable deposits hâve been found and demonstrated, 
is similar. I will connect it In that way. I w^ill connect it with the configura- 
tion of that country up there, especially in connection with Wolf creek." 

Plaintiffs further sought to prove the familiarity of experiçnced rnin- 
ing men with the workings and the results of the workings on the creek 
below the Cascaden claim, and upon the benches thereabouts, in order 
to introduce opinions whether, if as a fact Cascaden knew at the time 
of his location of the resuit of work upon Discovery and Discovery 
iBench, and the Hilty Fraction claim near by, it would hâve influence 
in causing a prudent man to locate the ground as mining ground. The 
court sustained the objection to such testimony, and refused the offer of 



270 162 FÉDÉRAL REPOUTEK. 

plaintiiïs to prove in a gênerai way the lay of the ground in vvhich the 
Cascaden daim was situated. 

A witness was also called to prove that a drift had been driven upon 
an adjacent daim dose to the lower side line of plaintiffs' daim, as 
tending to show that there had been gold discovered in vahiable quanti- 
. ties upon adjacent daims. Counsel said: 

"I propose to prove that that coarse run of gold was found on Discovery 
Bench ; that they hâve explored for It helow, between that aud our ground. 
and hâve failed to find It; that they hâve explored for it belovt' our claini, and 
hâve found it; and that, for that reason, in tlie opinion of niining men, the 
probabllitles are that it passéd across the Cascaden placer." 

The court held that a discovery could not be established in any such 
way. Plaintiffs' counsel said he was not trying to establish a dis- 
covery in such a way, but that he wished to sustain the évidence of the 
plaintiffs that they had found gold and made a discovery oh their 
daim. The court held that such évidence was wholly immaterial and 
not compétent. 

Again, a witness, an experienced miner, was asked whether, from 
his knowledge of the ground, and what he had seen of the development 
work, and what he knew of the prospects of gold that had been found 
upon the ground, he would say that an ordinarily prudent mining man 
would be justified in sinking a shaft to bed rock, with the expectation 
of finding a pay streak of gold there. Objection to the question was 
sustained; the court holding that the essential question was whether 
plaintiffs had made a discovery, and that that was not a question for an 
expert to testify to, but was one of fact. 

Plaintiffs preserved their exceptions, and the point for décision is 
whether the court erred in rejecting plaintiffs' offers of proof. Inas- 
much as the court was satisfied that there was enough évidence as to 
minerai found to submit the issue of discovery to the jury, we are of 
opinion that plaintiffs had a right to introduce the évidence offered. 
While mère possibility that ground claimed contains gold, or that there 
are mère indications of the existence of minerai in the ground, is not 
enough to justify a prudent persôn in expending money and work in 
exploration of it, yet where the évidence shows the actual existence of 
gold in the daim, and such évidence is of sufficient weight to submit 
to the jury upon the issue of discovery, we think the locator has a 
right to strengthen his proof upon any of the éléments which enter in- 
to what is comprehended by discovery. In doing so, he may sup- 
plément the showing that minerai actually did exist by introducing évi- 
dence of the fact that, as a ground of justification for the expendi- 
ture of time and money, the adjacent ground in the same gulch is 
rich m the same minerai, or that adjacent daims were developed into 
paying mines after development upon similar showings of minerai, or 
that geological conditions are so similar that* from the character of the 
minerai discovered, it is reasonable to expect to find minerai in valuable 
quantities in the exploitation ôf the ground staked. When we consid- 
«r that physical conditions vary so in mining régions, it would be very 
unsafe to lay down hard and fast rules by which the évidence of dis- 
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covery must be controUed. It is not uncommon to find that certain 
physical conditions in one district may reasonably lead to the conclu- 
sion, if gold is found, that, by following certain slight showings of 
such minerai, deposits of immense value will be uncovered ; while ap- 
parently like conditions in other districts may afïord neither justifiable 
expectation, nor even well-founded hope, to the prospector. Such 
conditions are, nevertheless, evidentiary. They become proper as a 
meajis by which the alleged matter of discovery, the truth of which is 
being investigated, is established or disproved. Of course, there must 
be a discovery of minerai within the limits of the claim before a valid 
location thereof can be made ; but, as Judge Hawley said in bis learn- 
ed opinion upon quartz locations, in Book v. Mining Co. (C. C.) 58 
Fed. 106 : 

"It must be borne in minci that the veins and Iodes are niot alwaj's of the 
same character. In some mlnlng districts the vftins, Iodes, and ore dei^osits 
are so well and elearly defined as to avoid any questions being raised. In oth- 
er locallties, the minerai is found in seams. narrow crevlees, cracks, or fissures 
in the earth, the preciise extent and character of which cannot be fuUy as- 
certalned until expeusive explorations are made, and the contlnulty of the 
ore and existence of the rock in place, bearing minerai, is established. It never 
was Intended that the locator of a mining claim must détermine ail thèse 
facts before he would be entltled, under the law, to make a valld location." 

How is the prospector for placer gold to be guided? He discovers 
gold, a few cents only to the pan. He knows he is in a gold-bearing 
placer région, but is unacquainted with any distinct characteristics of 
the mineral-bearing area in the vicinity where he bas made bis dis- 
covery. Naturally he does not wish to make a location unless the min- 
erai discovered is of suiïicient value to justify the belief that the ground 
will be valuable for placer mining. He is thus confronted with the 
need of deciding whether or not he is justified in spending bis time and 
money in going ahead with bis work, expecting to find gold in paying 
quantities. To aid him in making up his mind, he will consult miners 
who are experienced in that particular district. He will find out the 
spécial character of the country about, and will at once gather ail the 
knowledge he can readily obtain of how the adjacent claims are paying, 
where the pay streak is îikely to be, and what amount of gold was dis- 
covered by the miners who located such other claims and developed 
them afterwards, and what method of development was adopted ; and 
when he bas informed himself upon thèse matters he will use the in- 
formation, together with the fact that he bas found minerai, as a basis 
for a justification for action, and, if the justification for his action is 
well founded, the facts and circumstances upon which it was based are 
proper to be shown. "It is impossible," says Lindley on Mines, § 
437, "to lay down any arbitrary rule to govern ail cases as to what ma}' 
be a sufficient discovery upon which to predicate a location. It is a 
question of fact, to be determined from a considération of ail the cir- 
cumstances and surroundings." The same doctrine is recognized by 
Judge De Haven, speaking for this court, in Lange v. Robinson, 148 
Fed. 799, 79 C. C. A. 1, citing authorities. Nevada Sierra OU Co. v. 
Home Oil Co. (C. C.) 98 Fed. 673 ; Shoshone M. Co. v. Rutter, 87 
Fed. 801, 31 C. C. A. 223. 
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We therefore concîude that, inasmuch as there was évidence of gold 
having been fotitld within the limits of the plaintiffs' claim, the court 
erred in refusing to permit plaintiffs to show the situation, cliaracter, 
value and mineralogical conditions of adjacent claims, ànd in re- 
fusing plaintiffs' offer to prove by experienced miners that plaintiffs 
werê justified in expending time and money in prospecting and develop- 
ing the ground claimed as valuable for minerai. 

The judgment is reversed, and the cause remanded for a new trial. 



J. J. QITINLAN & CO. v. HOLBROOK. 

(Circuit Court of Appeals, Second Circuit May 5, 1908.) 

No. 199. 

1. Peinoifal And Agent— Stockbeokees— Evidence of Agenct. 

In an action against a stock brokerage company, based on transactions 
between plalntlff and a so-called "correspondent" of défendant, who main- 
talned an office at Its expense, was guaranteed a stated compensation by 
défendant, and transmitted to It ail orders taken over defendant's private 
wire,. the évidence held to warrant the court in subinitting to the jury 
the question whether, as to plalntlff, the correspondent was an agent of 
défendant. 

2. Bkokees — Tbansactions Between Bbokeb and Client — Liability fob 

Breaci[ op Contbact. 

PlaintlfC had a number pf transactions pendingwlth défendant through 
an agency at the tlme such agency was closed, in each of which défend- 
ant had purchased and was holding on margln for plalntlff certain stocks. 
. PlalntifE then ordered the stocks sold, with whlch order défendant dld not 
comply. Held, that plalntlfiC was entltled to recover on the basis of the 
market priée of the stocks when they were ordered sold, but that he 
could not recover on such basis as to the transactions which showed a 
profit, and rescind the contracts as to those showing a loss, and recover 
the advances made therein. 

In Error to the Circuit Court ol the United States for the District of 
Vermont. 

Judgment was entered upon the verdict of a jury in favor of the de- 
fendant in error, who was the plaintiff below. In the opinion foUowing 
the parties are designated as in the trial court. 

Joseph Cavanaugh (Elisha May and Ernest W. Gibson, of counsel), 
for plaintiff in error. 
Harland B. Howe and H. W. Honey, for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The cause of action stated in the complaint 
grew out of certain opérations in stocks conducted by the plaintiff at 
Newport, Vt., through the instrumentality of one Brady. The opéra- 
tions ostensibly involved the purchase and sale of securities. Both par- 
ties assume them to hâve been legitimate. Not without effort we make 
the same assumption. 
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The plairitiff having conducted his opérations through Brady, the 
question whether the relations of the défendant and Brady were those 
of principal and agent was the important one at the trial. The plaintiff 
claimed that an agency existed. The défendant contended that Brady 
was merely its correspondent. The trial court submitted the question 
of the existence of an agency to the jury. The défendant contends that 
this action was erroneous — that there was insufifîcient évidence to war- 
rant a finding of agency either by agreement or through estoppel. But, 
assuming that the proof failed to show an agency agreement between 
Brady and the défendant, the diffîculty with the defendant's contention 
and its entire case is that the very arrangement — that of correspond- 
ents — which it seeks to establish as having existed has been held by 
the Suprême Court of the United States in a récent case to constitute, 
with respect to third persons, the relation of principal and agent. In 
this case (Board of Trade v. Hammond Elevator Co., 198 U. S. 436, 
25 Sup. Ct. 74:2, 49 L. Ed. 1111) the methods of doing business as de- 
scribed by the Suprême Court are almost identical with those shown in 
the présent case. Mr. Justice Brewer said : 

"The Company maintains a place of business at Hammond, Ind., and had 
under lease from the Western Union ïelegraph Company the exclusive use 
durlng business hours of certain telegraph wlres running from Hammond to 
certain offices in différent clties in Illinois. * * * In the lease of thèse 
wires, signed hy défendant, the offices of thèse 'correspondents' are designated 
as offices of the défendant, and are contained upon regular prlnted forms pre- 
pared by the company. The cost or rental of thèse wires was paid to the tele- 
graph Company by the défendant. Over thèse wires the défendant eaused to 
be transmitted contlnuous market quotatlons of the New York Stoclï Ex- 
chanrçe to persons * * * who are called 'correspondents,' and who posted 
thèse guotations upon^ blacbboards in their respective offices. Customers re- 
sorting to the correspondents' offices, and desiring to trade in any one of the 
sixty différent stocks whose quotations are posted, give a verbal or written 
order to buy or sell certain grain or stocks, which is transmitted by the cor- 
respondent in his own narae over the private wlre of the correspondent run- 
ning into his office from the office of the défendant at Hammond as an offer 
by the correspondent to buy from or sell to the défendant. Sometlmes the 
price îs mentioned by the customer, and sometinies not. In the latter case 
It Is understood that the trade is to be at whatever the market is. When the 
order is given the correspondent exacts from the customer such margin as he 
sees fit, unless the customer already has money on deposit with the corre- 
spondent, or is of known flnanclal responsibility. Défendant accepts thèse 
orders, when the state of the market justifies, by return message over the 
same wire, the contents of which are communlcated by the correspondent to 
the customer. The individuality of each trade is preserved throughout by a 
uumber glven to it by the correspondent's operator at the outset. The corre- 
spondent, upon receipt of this return message, glves the trader a mémorandum 
showing the trade and the price to which his margin carries it, and, except in 
case of a losing trade where he has failed to protect hlmself by seouring from 
the customer a sufficlent margin, the correspondent neither participâtes in the 
loss nor the profit incurred in the trade. He dérives as his compensation a 
flxed sum, whether the trade results in a profit to the défendant or to the 
customer." 

In the présent case the parties not only did business in substantially 
the same manner as in the Hammond Case, but the défendant guar- 
anteed Brady a certain monthly compensation. Moreover, the exist- 
ence of an agency was not expressly disclaimed by the défendant to 
customers of the office. How, then, c;an the conclusion reached in the 
162 F.— 18 



274 162 FEDERAL KEPOBTEB. 

Hammond Case— where elaborate précautions were taken to avoid the 
appearance of an agency — 'be avoided hère? The court, continuing the 
opinion in that case, said : 

"The relations of the correspondent with the eleyator company are in each 
case fixed by formai contract, to the effect that the parttes shall deal as prin- 
cipals, and that the relations of principal and agent shall neither exist nor 
be held to exist. * • * The fact, however, that the relations between the 
défendant and Its correspondents are, as between themselves, expressly dis- 
claimed to be those of principal and agent, Isnot décisive of their relations so 
far as third parties dealing wlth them upon the basis of their being agents 
are concerned. * * * Notwithstanding thèse protestations and excessive 
précautions used to prevent the correspondent being held as agent, the method 
of business shows that the party really interested Ih the transaction is the de- 
fendant, and that the correspondents are compensated as If thèy were agents, 
and not prlnclpals. * * * The real transaction in this case is undoubtedly 
artfuUy disguised; but, notwithstanding the fact that the order is made and 
accepted at Hammond, and the margin is eharged up at Hammond against the 
correspondent, and the profits or losses made there, we are of thé opinion that 
in recelvlng, transmitting, and reportlng orders to the t-ustouiers, recelving 
their margins, and settling with them for the profits or losses incident to each 
transaction, the correspondent is really 'doing business' as the ageat of the 
elevator company. • » • " 

Upon the facts admitted by the défendant, the trial court might per- 
haps hâve eharged, as a matter of law, that, with respect to persons in 
the plaintifif's position, an agency existed. The défendant, therefore, 
cannot complain that the question was submitted to the jury, nor that 
they found for the plaintiflf in respect thereof. 

The other assignments of error, in the charge of the court and in 
rulings upon évidence, do not require extended considération. Assum- 
ing that errors were made, it cannot be said that' the défendant was 
prejudiced thereby. If the rulingâ complained of had been the reverse 
of what they were, the verdict pf the jury must hâve been the same, in 
view of the uncontradicted testimony concerning the relations between 
the défendant and Brady ; and if the court in its charge failed to prop- 
erly distinguish between agency in fact and agency by estoppel, or 
to properly caution the jury concerning Brady's déclarations, the de- 
fendant was hardly prejudiced when the testimony which it offered it- 
self was sufHcient to establish an agency. 

Upon the defendant's own case, a plaintiff's yerdict for some amount 
was warranted. But it does not follow that a verdict for the amount 
actually rendered can be sustained. The plaintiff had eight trans- 
actions pending with the défendant in the NewpOrt office when it 
■closed. Six of thèse then showed profits at market priées, and two 
showed losses. The plaintiff sued for damages for breach of contract 
with respect to the profitable "trades," but elected to rescind the con- 
tracts covering those which were unprofitable, and sued to recover 
the moneys deposited as margins. This course of procédure was suc- 
cessful, and the verdict was rendered upon that basis. Thus the 
plaintiff recovered ail the profits and stood none of the losses— a 
resuit so without précèdent in stock spéculation that it seems almost 
a pity to disturb it. But it was obtained by the application of erroneous 
légal principles and cannot be permitted to stand. 

The rights and obligations growing outof the relation of. broker and 
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customer are clearly stated in the following extract from the opinion 
in Markham v. Jaudon, 41 N. Y. 235, quoted with approval by the 
Suprême Court of the United States in Richardson v. Shaw (decided 
April 18, 1908) 28 Sup. Ct. 512, 52 L. Ed. : 

"The broker undertakes and agrées: (1) At once to buy for the customer 
the stocks indkated, (2) To advance ail the money requlred for the purchase 
beyond the 10 per cent, furnished by the customer. (3) To carry or hold such 
stocks for the benefit of the customer so long as the margin of 10 per cent, 
is kept good, or until notice Is given by either party that the transaction must 
be closed. An appi-eciation in the value of the stocks is the gain of the 
customer and not of the broker. (4) At ail times to hâve in bis name and un- 
der his control ready for delivery the shares purchased, or an equai amount 
of other shares as the same stock. (5) To deliver such shares to the customer 
when required by him, upon the receipt of the advances and commissions ac- 
cruing to the broker. (6) To sell such shares, upon the order of the customer, 
upon payment of the like sums to him, and account to tlie customer for the 
proceeds of such sale. 

"Under this contract the customer undertakes: (1) To pay a margin of 10 
per cent, on the cnrrent market value of the shares. (2) To keep good sueli 
margin according to the fluctuations of the marlvet. (o) To take the shares so 
purchased on his order whenever requlred by the broker, and to pay tlie dif- 
férence between the percentage advanced by him and the amount paid there- 
for by the broicer." 

Now, the plaintiff's whole case depended upon the assumption that his 
transactions with the défendant were legitimate and that the défendant 
as a broker actually bought the stocks in accordance with the memoran- 
da furnished by its agent Brady. This assumption applied to ail the 
transactions, for they were ail of the same nature. Thus, when the 
Newport office closed, the plaintifï and the défendant stood in the re- 
lation of pledgor and pledgee. The défendant had the plaintifif's stocks, 
and the plaintifï owed the défendant a balance upon their purchase price. 
The défendant was bound to dehver the same or similar shares upon 
payment of the balance, or to sell them if so ordered by the plaintifï 
and account for the proceeds. As said by Mr. Justice Day in Richard- 
son V. Shaw, supra: 

"How, then, stood the parties at the time of the demand for the return 
of thèse shares of stock? They were held upon a contract which required the 
broker, upon demand, to turn over the shares purchased, or similar shares, to 
the customer upon payment of advancements, interest, and commissions." 

In the présent case the plaintifï demanded his stocks, and upon their 
nondelivery ordered them sold at market priées. As the défendant did 
not do so, the plaintifï had a right of action for breach of the contract 
to sell and account. The spécial counts in the complaint with respect 
to the six transactions undoubtedly aflforded a proper basis for the 
recovery of the market price of the stocks ordered sold, with dividends 
collected by the défendant, but not paid over, less the advances made by 
the défendant, with interest and commissions. The verdict, so far as 
it stood upon this basis, was, with a déduction to be noted later, cor- 
rect. 

The plaintifï's rights and remédies with respect to the two trans- 
actions in question were precisely the same as in the case of the other 
six. The contract to purchase thèse shares had been executed and was 
incapable of rescission. Certainly the plaintifï was in no position to 
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rescind. The vefy fact that there were losses to the défendant when 
it closed those transactions showed that the plaintiff had failed to keep 
his margins good. Thèse shares, having been purchased, belonged to 
the plaintiff as a pledgor. The défendant, by faihng to sell them and 
account for their proceeds as directed, may hâve repudiated the obhga- 
tion to make such sale and rendered itself liable in conversion, as well 
as for breach of contract. But the plaintiff had those rights of action 
only, and no right to recover the moneys originally adyânced, and the 
amount thereof — $980 — with interest from January 15, 1906, to June 
15, 1907— amounting together to $1,063.30 — was improperly included 
in the verdict. 

Judgment reversed, unless the plaintiff remits $1,063.30. If such 
remittitur be made, it is affirmed. Costs of this court to the plaintiff 
in error. 



COLTJSA PÀRROT MINING & SMBLTING CO. v. MONAHAN. 

(Circuit Court of Appeals, Ninth Circuit. May 25, 1908.) 

No. 1,521. 

1. Masteb and Seevant— Injubies to Servant— LrvE Wibe— Conteibuioet 

Négligence. \ ■ 

Where plaintiff, a common laborer, knowing nothing of electric work 
and unfamillar with Its périls, was directed to do certain work ou an 
Iron roof wliich was wet and sllppery, and, on slipping on tlie roof, seized 
a live electric wlre negligently maintalned by défendant over the roof 
and improperly Insulated from which plaintiff was severely injured, plain- 
tiff was not négligent as à matter of law. 

[Ed. Note.^For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 108&-H32.] 

2. Judgment— DisMissAL without Peejttdice— Effecx. 

In gênerai, an order or judgment dismissing an action without préj- 
udice leaves the party as if no. such action had been instituted. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 1018.] 

3. Same— Bab. 

- Under Mont. Code Clv. Proc. 1895, § 1007, providing that a final judg- 
inent dismissing the cqmplalnt either before or after trial does not pre- 
vent a new action for the same cause of action unless it expressly dé- 
clares, or it appears by the judgment roU that It Is rendered on the merits, 
an order entered on motion of plaintifî's counsel, dismissing the action 
without préjudice as tb défendant' minlng company, etc., was no bar to a 
Subséquent action by plaintiff against such company for the same cause 
, ,.: Of action. , I ' ; . 

[Ed. Note.— For cases in point, se^ Cent. Dig. vol. 30, Judgment, § 1018.] 

4. Evidence— Admissions— Pt^ADiNGS—CoMPLAiNT. 

In an action for injuries to a servant by nji. electric shoçk communlcated 
from the live wire negligently insulated extending over the roof of de- 
fendant's building, an allégation that plaintiff without any négligence on 
his part, and in thé: exercise of due care, and being ignorant of the danger 
of touching the wire, "Ipadvertently" took hold of tlie wire so insuffl- 
ciently and negligently Insulated by défendant and was thereby injured, 
dld not by the use of the word "inadvertently" admit that plaintiff was 
négligent. 

5. Masteb and Sebvant— Injtjbies to Seevant— Duty oe Masteb. 

Where défendant maintalned a heavily charged electric wire Insuffi- 
clently insulated about four f cet above the corrugated Iron roof of its ore- 
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house, défendant in sendlng plaintiff, a comnion laborer, to niake certain 
repairs on the roof, was bound to know that he miglit corne in contact 
with tlie wlre, and was tlierefore required to properly insulate tiie sanie 
so tliat tliose likely to corne In contact therewith would not be iujured. 

G. Same — Pboximate Cause. 

Where défendant maintained an insufBciently insulated electric wire, 
four feet above the corrugated iron roof of its orehouse, and plaintiff, 
wliile worlîlng on the roof aecordlng to defendant's directions, slipped 
and, in seizing the wire to save hiniself was badly burned, defendant's 
négligence in maintaining the wire in an improper condition was the 
proximate cause of the accident. 

7. Evidence— lispEBTS—ExECTEic Wires. 

Where a servant was injured by seizing an insufflcieutly insulated elec- 
tric wire strung over defendant's orehouse, the court properly permitted 
expert electricians to testify as to the condition of the wlre and iwemises 
at the time of and shortly after the accident, and as to'the method adopted 
by défendant for insulating. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, § 2328.] 

8. Electricity— Wires— Insulation—Oare Kequiked— Négligence. 

At places where people hâve a right to go for work, business, or pleasure, 
the insulation of electric wires should be made as nearly perfect as pos- 
sible and the utmost care used to keep them so ; the fact that a person 
received a shock from touching the wire under such clrcumstances being 
évidence of improper insulation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Electricity, § 7.] 

0. Damages— Peesonai. Injuries- Expeotancy of Life. 

In an action for Personal injuries, évidence as to plaintiff 's expectancy 
of life aecordlng to life tables, and in respect to the amount required to 
produce him an annulty equal to the différence between the amount which 
he would bave earned each year and what he could hâve eamed in his 
injured condition, was admissible. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, §§ 487- 
489.] 

In Error to the Circuit Court of the United States for the District 
of Montana. 

W. M. Bickford and George V. Shelton, for plaintiff in error. 
H. lyowndes Maury, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The défendant in error was an eniployé o^ 
the plaintiff in error, and as such was sent by the compatty to the roof 
of its orehouse to do some work, where he slipped, and, in falling, 
caught hold of a live wire, which inflicted the injuries for which he 
sued and recovered a verdict and judgment for damages in the court be- 
low. The case is brought hère by the défendant below. 

The plaintiff alleged in his complaint that the défendant negligently 
and intentionally permitted the roof of its orehouse to be un^afe and 
dangerous to ail persons going thereon, in that it negligently a*hd wan- 
tonly permitted à certain Copper wire, insufificiently and carelessly 
insulated, carry'ing and charged by the défendant with a dangefûuS cur- 
rent of electricity, to wit, 2,500 volts, to hang and remain at a distance 
of only four feet above the roof where the plaintiff was sent and put to 
work by the défendant; that at the time the défendant strung the wire 
so insufificiently insulated défendant knew that the plaintiff and other of 
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its employés would in the course of their employment likely go upon 
the roof and ^yould be likely to corne in contact with the wire, and be 
thereby killed orreceive great bodily injury; that the pretended in- 
sulation of the wire was weatherproof only, and was not designed to 
protect humanbeings, and was insufficient for the latter purpose; that 
for a long time prior to the plaintiff's injury the défendant well knew 
that at the place where the plaintifï touched the wire it was not insu- 
lated, and yet permitted the same to hang about four feet above the 
roof; that on or about the 12th day of July, 1904, the plaintiff was 
sent by the défendant upon the said roof, "and without any négligence 
on his part and in the exercise of ail care on bis part, and being ignor- 
ant of the danger of touching the said wire, inadvertently, with his 
left hand, and while.eng^ged in the business of his master, took hold 
of the said wire so insufficiently and negligently insulated by the de- 
fendant as aforesaid, and.,charged by the said défendant with electricity 
as aforesaid ; that immediately the said current of electricity passed 
through the body of this plaintifï into the said roof, the same being of 
iron as aforesaid, ând which said roof was a good conductor of electric- 
ity,, and the plaintiff was théreby grievously burned and injured" in par- 
ticulars specifically stated. The answer of the défendant put in issue 
the alleged négligence on its part, and sét up contributory négligence 
on the part of the plaintifï, in that while upon the roof, which was in 
a wet and slippery condition and difficult to stand upon, the plaintifï 
fâiled to exercise due and proper précautions to avoid slipping, and did 
slip, and, to save himself frojm falling, took hold of the wire in ques- 
tion, and thereby received the shock of electricity which caused his in- 
jury. Such being the answer of the défendant on that point, we may 
hère dispose of the défense of contributory négligence by saying that 
the plaintifï could not bave taken hold of the wire if the défendant had 
not permitted it to hang within his reach, and that having sent the 
plaintiff, who, it appears, was a common laborer, knowing nothing of 
electrical work and unfamiliar with the périls attendirig it, on a wet and 
"slippery roof to work, the jury might well bave considered that it was, 
in view of the plaintiflf's testimony to the effect that he did not know 
the wire was dangerous, perfectly natural that he should catch hold of 
it when he slipped, in the effort to save himself from falling. The an- 
swer further set up in défense that the plaintiff assumed the risks inci- 
dent to his employment, and that among those risks was the présence 
of the electric wire on the roof of which he complains. The défend- 
ant further plead in bar of the action the fact that on the 26th of No- 
vember, 1904, the plaintiff fîled in the court below a complaint against 
the défendant and others, alleging the same cause of action ; that, a 
demurrer.of tlje défendant to that complaint being sustained, the plain- 
tiff filed*tfierem an amended cornplaint, which amended complaint the 
défendant moved the court to strike from the files, the resuit of which 
motion is shown by this order entered in the minutes of the court, as 
appears from the record : 

"This cause came on regularly for hearing at this time upon motion of de- 
fendant, Col usa l'arrot Mining & Smelting Company, to strilie from the files 
the amended complaint ; W. M. Bicl^ford and Geo. F. Shelton, Esq., appearing 
as counsel for said défendant, and H. L. Maury, Esq., as counsel for plaintiff, 
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nnd thereupon upon motion of counsel for plaintiff, it Is ordered that this ac- 
tion be dismissed vvithout préjudice as to sald défendant Colusa Parrot Min- 
ing & Sinelting Company, and witliout costs to eitlier party. In open court 
Feb. 14th, 1905." 

The gênerai rule is that an order or judgment dismissing an action 
without préjudice leaves the party as if no such action had been insti- 
tuted. Creighton v. Kerr, 87 U. S. 8, 22 L. Ed. 309 ; Taylor v. Slater, 
21 R. I. 104, 41 Atl. 1001; Seamster v. Blackstock, 83 Va. 232, 3 S. E. 
38, 5 Am. St. Rep. 262 ; Rav v. Adden, 50 N. H. 84, 9 Am. Rep. 175 ; 
O'Keefev. Irvington Real Estate Co., 87 Md. 196. 39 Atl. 428 ; Storey's 
Eq. PI. § 793; Beech, Eq. Prac. §§ 643-644; Daniell, Chancery Pr'ac. 
659. By statute in Montana, where this case arose, it is declared: 

"A final judgment dismissing tlie complaint either before or after a trial 
does not preveiit a new action for the same cause of action uniess it expres.sly 
déclares, or it appears by the judgment roll, that it is rendered upon ils 
merits." 

Section 1007 of the Statutes of Montana (Code Civ. Proc. 1895), 
which statute has been construed by the Suprême Court of Montana in 
accordance with the gênerai rule upon the subject. Glass v. Basin & 
Bay State Mining Co., 34 Mont. 88, 85 Pac. 746. 

There remains to consider the points made by the plaintiflf in error 
in respect to the sufïiciency of the complaint, the question of the de- 
fendant's négligence, the alleged assumption of risk by the plaintiff, 
and the alleged errors of the trial court in respect to the admission of 
testimony. No point is made in respect to instructions, nor is the 
charge of the court brought up. It must, therefore, be presumed that 
the jury was properly instructed. The objection to the sufïiciency of 
the complaint grows out of the use of the word "inadvertently" in the 
quotation therefrom which we hâve heretofore given; the contention 
of the counsel for the plaintifï in error being that the plaintiff in the 
case thereby admitted his own négligence. The case cited from the 
Court of Appeals of Kentucky— Lexington Ry. Co. v. Fain's Adminis- 
trator (Ky.) 71 S. W. 629' — in support of the point is, we think, not 
only against the plaintiiï in error On that point, but also against it as 
respects the defendant's alleged négligence. In that case a boy 14 
years of âge was killed in the city of Lexmgton b}' an electric shock 
received from one of the wires of the company. The pôle to which 
the pulley wire was attached which the boy took hold of as he passed 
along the street was in the sidewalk ; the wire being about four and a 
half'feet from the ground. The court said, among other things: 

"It is not unusual for pei'sons of mature âge and j'udginent, when standing 
near a tree or post, to lean against it; nor is it unnatural for a boy to touch 
any object that he may pass in wallving along a street or sidewaliv. The pulley 
wire, when it was attached to the réel, was within 4'/i feet of the ground, and 
therefore convenient to the touch of man or boy ; and, there being uothing in its 
appearance to excite alarm or suspicion, it is hardly probable that a l)oy would 
know its dangerous character or appreciate the necessity of a voiding contact 
with it in passiug. We think it a self-evldent proposition that it was the duty 
of appellant, in using the streets of tlie city of I^exington, by permission of the 
municipal authorities, for purposes of private gain, to so conduct its business as 
not to injure persons passing along such streets, and to keep the highways occu- 
pied by their apparatus in substantially the same condition as to conveuienco 
and safetyas they were lu before such occupancy. The law applicable to this 



280 162 FEDERAL EEPOETBE. 

case has been well settled' in Kentucky In tlie several cases tliat hâve been 
brought to this court for final adjudication. It is that tbose who manufacture 
or use electricity for prlvate advantage must do so at thelr péril, and the 
only way to prevent accidents wliere a deadly current is used is to hâve perfect 
protection at those points where people are iikely to corne in contact with it" — 
eiting McLaughlln v. Liglit Co., 100 Ky. 173, 37 S. AV. 8.51, 34 L. B. A. 812 ; 
Schweitzer's Adm'r v. Electric Co. (Ky.) 52 S. W. 830; Thomas' Adni'r v. Gus 
Co., 112 Ky. 569, ,66 S. W. 398; Maçon v. Rallway Co., 110 Ky. 680, 62 S. 
\V. 496. 

After referring to a similar case in the Suprême Court of North 
Carolina, where a similar conclusion was reached, the court proceeded : 

"The boy Fain was, when killed, travellng on the sidewalk, where he had a 
right to be. The deadly wire was in easy reach. He, boylike, inadverteutly or 
purposely touched or took hold of it, wlthout knowing of the danger of so 
doing, as there was nothing in Its appearance to give liini warning of the prés- 
ence of tlie mysterious and deadly current with which it was charged. Un- 
der such circumstances, it may be doubted whether there was an y proof of 
contributory négligence to go to the jury; but the question of whether he was 
guilty of négligence in thus taking hold, of the wire was properly submitted 
to the jury by the instructions of the lower court, and we think the conclusion 
of the jury that he was not guilty of such négligence is fully sustained by the 
évidence." 

In the présent case it appears, as has been said, the plaintiff was a 
common laborer, knowing n.othing of electrical work, and unfamiliar 
with the périls attending it. In sending him upon the roof to work 
the défendant was bound to know that he might come in contact with 
its wire. Newark Electric Light & Power Co. v. Garden, 78 Fed. 
74, 23 C. C. A. 649, 37 L. R. À. 739. And it was bound by the.plain- 
est principles of law and justice to properly insulate its wire, to the 
end that those Iikely to come in contact with it should not be injured. 
Authorities, supra. See, also, Bourke v. Butte Electric Light & Pow- 
er Co., 33 Mont. 267, 83 Pac. 470 ; Griffin v. United Electric Light 
Co., 164 Mass. 492, 41 N. E. 675, 32 L. R. A. 400, 49 Am. St. Rep. 
477; Western Union Telegraph Co. v. McMullen, 58 N. J^ Law, 155, 
33 Atl. 384, 32 L. R. A. 352. There is nothing in the suggestion that 
the defendant's négligence was not the proximate cause of the plain- 
tifï's injury. The proximate cause, as said by the Suprême Court in 
Insurance Company v. Boone, 95 U. S. 130, 24 L. Ed. 395, is the ef- 
ficient cause. 

We see no error prejudicial to the défendant in the allowance by 
the trial court of testimony of expert electricians as to the condition 
of the wire and premises at the time of and shortly after the accident, 
and as to the method adopted by the company for the insulation of the 
wire. It is contended on behalf of the défendant that ail of the elec- 
tricians who were introduced in the case testified that the form of 
insulation adopted by the défendant was the best form of insulation 
in commercial use at the time. A référence to the record is far front 
bearing ont çounsel's statement in that regard. For instance, the wit- 
ness A. D. Aiken testified, among other things, as follows : 

"I was working for the Colusa Parrot Mining & Smelting Company at its 
réduction works on the 12th of July, 1904. X remember the incident of Mr. 
Monahan belng hurt on that day. I was doing electrical work. I am an 
electrician by occupation. I hâve followed that occupation about 12 years. 
This is a correct model of the situation there at the time Monahan was hurt. 
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That point where the rag string is tied Is about the place he got burned, I be- 
lleve. As to the current that wire was carrylng when Monahan was hurt, 
I believe it was about 2,500 volts, somethlng along there — 2,500 or 2,700. I 
do not know the amperage. I could net say anything about that of my own 
knowledge. The curreut was made down in the engine room. ïhe current 
came in over- thèse wires, over a pôle, which you hâve marked 'X,' and this 
was the Missouri River Power Company's Une. The engine room is down in 
hère [indicating], right about in there where It is marked 'Y' with the chalk ; 
right about in there. The current whleh was going over the point of the rag 
string was feeding motors on each end ; and, after it left thé motor, It came 
out back that way [indicating] to where it started from. It was measured 
before it reached the point of the r.ag string. The meter was In the engine 
room at the point 'Y' ; approximately so, yes. The meter belonged to the 
Missouri River Powei Company, I believe. That meter was used for measur- 
Ing the quantity of current that they used at their works. The Colusa Parrot 
Mining & Smelting Company used it. As to how hlgh the point of the rag 
string was above the roof on the day of the In.lury, I would say about four 
feet and a half, somethlng llke that, I should judge. Yes; I saw Monahan 
there whil" he was hurt. I trled to bring hlm to ; worked on him about 20 
minutes. We got hlm to at last. He was away from the wire when I got 
there. I heard the current was shut ofif when it was ascertained that Mona- 
han was on the wire. I don't know, but I am sure It was shut off from the 
fact — I didn't see that It was shut off, but Mr. Bartzen telephoned for them 
to shut it down at the plant at the substation down there. I don't know 
whether it was a dead wire after that. I didn't test It to see. This roof 
was made out of corrugated iron. The cônductivity of corrugated iron for 
electrlcity is very good. The insulatlon at the rag string was weatherproof. 
Well, rubber-eovered insulation Is supnosed to be the best — the best they can 
get. That bas been in use In Butte 5Ver slnce I can remember. They don't 
use It on the outslde very much — only sometlmes they do." 

And thereupon the witness was asked the following questions: 

"Q. What hâve you to say as to the safety of a human being comlng In con- 
tact vvlth this wire, even If the Insulatlon was in perfect condition, with the 
current which that wire was carrylng, and standing on that corrugated roof? 

"Mr. Shelton: This is objected to as incompétent, Irrelevaut, and immaterial. 

"The Court: I thlnk that is compétent — bis opinion. 

"A. Well, I would not llke to take chances myself, even If It was rubber 
covered. 

"Q. You would not, even if it was rubber covered? 

"A. I would not conslder It safe. 

"Q. And, supposing it were not rubber covered, but covered wIth the Insula- 
tlon which it had on It, and suppose that Insulatlon were new and In good 
condition? 

"Mr. Shelton: That is objected to as incompétent, irrelevant, and imma- 
terial. (Objection overruled. Défendant excepts.) 

"A. Well, I would not conslder that safe, either. 

"The Witness: I was at this point [indicating] some tlme Just before the 
trial of this case last April, or at the last trial I believe I was. I thlnk it 
was practlcally In the same condition, then, compared to Its condition on the 
day that Monahan was hurt. I thlnk It was practlcally the same, as near as 
I can remember." 

There could hâve been no better évidence of the improper insulation 
of the wire in question than the shock the plaintiff received from 
touching it. At points or places where people hâve the right to go 
for work, business, or pleasure the insulation and protection should be 
made as nearly perfect as reasonably possible, and the utmost care 
used to keep them so. Authorities, supra. See, also, Haynes v. 
Raleigh Gas Co., 114 N. C. 203, 19 S. E. 344, 26 L. R. A. 810, 41 Am. 
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St. Rep. 786; Atlanta Con. St. R. Co. v. Owings, 97 Ga. 663, 25 S. 
E. aTTi, 33 L. R. A. 798; THompson's Commentaries on the Law of 
Négligence, § 800. 

It was not error to admit évidence, upon the question of damages, 
as to the plaintiff's expectancy of life according to the life tables, and 
in respect to the amount required to produce him an annuity for such 
life term equal to the différence between the amount which he would 
hâve eàrned each year if he had not been injured, and that which he 
could earn in his injured condition. Baltimore & Ohio Co. v. Hen- 
thorne, 73 Fed. 634-641, 19 C. C. A. 623; Bourke v. Butte Electric L. 
& P. Co., 33 Mont. 267, 83 Pac. 470; 4 Sutherland on Damages (3d 
Ed.) § 1249. 

We think no other point needs spécial mention. The judgment is 
affirmed. 



ROTH V. MUTUAL RESERVE LIFE INS. CO. 

(Circuit court of Appeals, Elghth Circuit. May 2, 1908.) 

No. 2,692.' 

1. Appeai, and Erhoe— Review— Mattkrs Reviewable— Wiiex Dibected Ver- 

dict IS ASKED BY BOTH PARTIES. 

Wliere both parties request a directed verdict, the defeated party is 
estopped to claim tliat any question of fact should hâve been submitted to 
the Jury, and tlie onl.v questions revlewable on a writ of error are (l) 
whether there was any substantial évidence to support the courfs 
findlng upou the facts, aud (2) whether there was any error In the appli- 
cation of the law. 

[Ed. Note. — Eor cases in point, see Cent. Dig. vol. 3, Appeai and 13rror, 
§ 4024.] 

Opération and efCect of motions by both plaintijQf and défendant for 
direction of verdict, see note to Love v. Scatcherd, 77 0. C. A. 8.] 

2. Samb— Second Review— Law of Case. 

Questions which were once detemined by an appellate court or coneeded 
on the hearlng thereln will not be considered on a second appeai or wrlt 
of error in the Same case. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 3, Appeai and Error, 
§§ 4358-4368.] . , 

3. Insurance — Life Insurance— "Abandonnent op Contbact." 

Where an insured under a life policy refused to pay an assessment made 
against him solely on the ground that the amount of the assessments had 
been increased, but without any clalm that the Increase was illégal, and 
formally notifled the company that he withdrew therefrom, such action 
constituted 1 an '*abandonment of oontract," which precluded a reeovery 
on his poUcy after hls death, unless some other act superveued to re- 
instate his claim. 

4. Same— EsTOPPEL Apfeoting RieuTTO Avoid Polioy— EukniShing Blanks 

por Pboop op Death. 

The furnlshing by a life Insurance company to a beneficlary named in 
one of Its poUcles of f ornis for makiug proof ôf the deàth of the Insured 
does not estOp It from assertiug that the policy had lapsed and was 
not in force at the tlme of the death, where such forms were furnished 
at the request of the beneficlary, and were accompanied by a letter statlug 
that it was done without préjudice to or walver of any of the couipaiiy's 
rights, and also stating its elalm that the policy had lapsed. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

F. H. Bacon and J. E. McKeighan, for plaintifif in error. 
James C. Jones (S. T. Tyng, Lon O. Hocker, and J. Lionberger 
Davis, on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS, District Judge. 

PHILIPS, District Judge. This action was originally brought by 
Margaret Roth against the Mutual Reserve Fund Life Association 
on a policy certificate for life insurance dated January 9, 1884, is- 
sued on the life of Adam Roth, for the sum of $10,000. After the 
institution of suit, said Margaret died, and the présent plaintif? in 
error was substituted. The name of the défendant, after the com- 
mencement of said suit, was changed to Mutual Reserve Life Insur- 
ance Company, which was duly substituted of record. The policy was 
issued and delivered in the state of Missouri, where the first and sub- 
séquent premiums were paid. The stipulations of the policy as to as- 
sessments are as follows: 

"If, at such date as the board of directors of the association may froin 
time to time flx or détermine for malîing an assessment, the death fund is 
însufficient to meet existing clalms by death, an assessment shall then be made 
npon every member whose certificate is in force at the date of the last 
death assessed for, and said assessment shall be made at such rates, accord- 
Ing to the âge of each member, as may be established by the said board of 
directors, and the net amount received f rom such assessment (less 25 per 
cent, to be set apart for the reserve fund) shall go Into tlïe deatli fund." 

By the conditions of the certifrcates, the by-laws of the Company 
are made a part of the contract. The provisions of the by-laws ap- 
plicable to this case are as follows : 

"Sec. 5. On the first week day of the months of Febrnary, April, June, 
August, October, and December of each year (or at such other dates as tbe 
board of directors may, from time to time, détermine) an assessment shall 
be made upon the entire membership In force, at the date of the last death 
of the audited death ciaims prier thereto, for such a sum as the executive 
committee may deem suflacient to meet the exlsting clàlms by death, the same 
to be apportioned among the members, according to the âge of eacli member. 

"A member failing to recelve a notice of an assessment, on the first week 
day of February. April, .lune, August, October, and December, for his share of 
the loBses occurring during the time speeifled, it shall be his duty to uotify the 
home office in writing of such fact. 

"A failnre to pay the assessment within 30 days from the first week day 
of Fel)ruary, April, .lune, August, October, and December (or within 30 days 
from the day of the date of such perlods as may be named by the directors), 
shall forfeit his memb<'rship in tJùs association, wlth ail riglits thereunder, and 
the certificate of meuibersliip shall be nuU and void." 

The answer, inter alia, pleaded that an assessment. No. 106, styled 
"mortuary call," was levied October 2, 1889, and was not paid by 
Adam Roth within 30 days of the call, whereby the policy lapsed and 
was forfeited. It is conceded that the assured did not pay tliis mort- 
uary call No. 106, although he had paid in premiums on said policy 
up to that time over $6,000. 

On the first trial of this cause, the plaintiff recovered in the Cir- 
cuit Court on the ground that the policy was subject to the non- 
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forfeiture law of the state of Missouri ; that the net value of the policy 
was sufficient to carry it beyond the time of the death of Adam Roth. 
That judgment was reversed by this court. Mutual Reserve Life 
Insurance Company v. Roth, 122 Fed. 855, 59 C. C. A. 63, to which 
référence is hère made for further statement of facts. The case being 
remanded for new trial, the plaintifï again asserted that the policy 
sued on was subject to the said nonforfeiture law of Missouri; and, 
second, it pleaded an estoppel, because of représentations of the Com- 
pany, to which the court sustained a demurrer, which action of the 
court is not pressed hère for considération. The reply further al- 
leged that after the death of Adam Roth, the défendant being notified 
thereof and requested tb furnish blank proofs of death, the plaintifï 
furnished défendant, at an expense of $5, said proofs, and the de- 
fendant, at the time hàving full knowledge of the various défenses 
alleged in its answer, wàs thereby estopped from setting up said dé- 
fenses. At the conclusion of the évidence both parties requested a 
directed verdict of the jury. The court granted the request of the de- 
fendant. 

This court, when this case was hère on a former writ of error, hàv- 
ing adjudged that the défense of the nonforfeiture law of Missouri 
was unavailing to the plaintifï, the only questions to be decided are 
the défense of abandonment by Roth in his lifetime and the affirma- 
tion in the reply of an estoppel. As both parties at the conclusion of 
the évidence requested a directed verdict, the defeated party is estopped 
from asserting that any question of fact should hâve been submitted 
to the jury, as every disputed question of fact is concluded in favor 
of the prevailing party. The only questions open to review on this 
writ of error are : (1) Was there any substantial évidence to support 
the court's finding upon the facts? and (2) was there any error in 
the application of the law? U. S. v. Bishop, 125 Fed, 181, 182, 60 
C. C. A. 123, and authorities cited. 

The évidence clearly enough established that conformably to the 
by-laws of the company the board of directors made an assessment, 
No. 106, known as a "mortuary call," levied October 2, 1899, and 
notice thereof was duly published in the usual form. On the 31st day 
of October, 1899, the said Adam Roth gave to the défendant the 
following notice : 

"I beg to notlfy you herewlth of my wlthdrawal from your association, 
and regpectfuUy refer you to my policy No.17,522." 

That he intended by this to advise the défendant of his unqualified 
abandonment of the poHcy is confirmed by Gust Hoeber, who was 
at that time the defendant's agent at St. Louis, who testified that in 
February, 1899, on inquiry by the assured, he was advised that his 
assessment would be increased in October next, whereat Roth said 
that he intended to "drop his policy"; that he "would continue his 
policy until it was raised again, and then he would drop it." The 
witness further testified that afterward, in October, 1899, at the 
time of the mortuary call No. 106, he called upon Mr. Roth to know 
why he had not sent check for the assessment, when Roth in answei; 
said : 
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"He would not pay any more ; that he would not contiime his policy ; 
that he told me so last spring; that he had been raised again about .$20, 
and he would not continue his policy; * * • that his wife was well 
provided for, and she did not need the money." 

There was no claim advanced by him that there was any irregu- 
larity, or want of authority in the board of directors, in making said 
assessment. Indeed, neither in the pétition nor the reply does 
the plaintiiï allège that Adam Roth withdrew from the association 
on the ground that the ^ demand of the Company for the additional due 
was illégal, or that he so informed the company; but, when called 
upon by the local agent to pay and urged not to carry out his letter 
of withdrawal, he simply said he would not stand another raise — that 
his wife was well provided for anyhow. He did not claim, as is 
now asserted in argument, that there was any trust fund applicable 
to such payment, but placed his declinature solely on the ground that 
he would not stand another raise — that his family was well provided 
for. It is questionable whether his beneficiary can now urge other 
ground after his death, as the presumption should be indulged, had 
he urged other ground, the company might hâve altered its situation. 
See Kansas Union Life Ins. Co. v. Burman, 141 Fed. 836, 73 C. C. 
A. 69. 

Be this as it may, the question of the regularity of the assessment 
and the abandonment of the policy by Adam Roth were in efïect con- 
ceded on the former hearing of this case. In the opening paragraph 
of the opinion of Judge Thayer (133 Fed. 854, 59 C. C. A. 64) he said : 

"We are of the opinion that, when the trial ended, ail of the material 
facts in the case were practically confessed, and that the learned trial judge 
was right in holding that the only question Involved was one of statutory 
construction arising upon the aforesaid statute." 

And it appears from the brief of plaintifif's counsel on the former 

writ of error that : 

"The questions of the legallty of the assessment upon which It was claimed 
the policy was forfelted and the estoppel of the company by requiring 
proofs of death were determined in favor of the défendant below, and need 
not be considered hère." 

On the well-recognized rule of "the law of the case," thèse ques- 
tions should be regarded as having passed in rem judicatam. Judge 
Hook, in Mutual Réserve, etc., Association v. Ferrenbach, 144 Fed. 
344, 75 C. Ç. A. 305, 7 L. R. A. (N. S.) 1163, said : 

"We wlU not re-examine the qtiestion when the cause again comes before 
us on the same facts and under the same conditions." 

It is the established rule in the apphcation of the doctrine of res 
judicata that: 

"It is a flnality as to the claim or demand in controversy concluding parties 
and those in privity with them, not oniy as to every matter which was ofCered 
and received to sustain or defeat the claim or demand. but as to any other 
admissible matter which might hâve been offered for that purpose." Crom- 
well V. County of Sac, 94 U. S. 351, 352, 24 L. Ed. 195. 

This rule applies with equal force to matters adjudged, or defînitely 
passed upon, on appeal or writ of error, when the case again comes 
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before the appellate court. "It is settled in this court that whatever 
lias been decided hère upon one appeal cannot be re-examined in a 
subséquent appeal of the same suit. Such subséquent appeal brings 
up for considération only the proceedings of the Circuit Court after 
the mandate of this court." Supervisors v. Kennicott, 94 U. S. 498. 
24 L. Ed. 260; Clark v. Keith, 106 U. S. 464, 1 Sup. Ct. 568, 27 L. 
Ed. 302. Questions passed upon, and matters involved in the first 
appeal, become "the law of the case" on a subséquent appeal or writ 
of error. Guarantee Co. v. Phenijt Ins. Co., 124 Fed. 170, 59 C. C. 
A. 376. 

Laying this aside, there is no évidence in this record tending to 
impeach the levy of the assessment. The settled rule of law is that 
"it was prima facie évidence against the members of the association." 
Anderson v. Mutual Reserve, 171 lU. 40, 49 N. E. 205; Bagley v. 
A. O. U. W., 131 m. 498, 22 N. E. 487 ; Demings v. Sup. Lodge, 131 
N. Y. 522, 30 N, E. 572. In Schmidt v. Mutual Reserve Fund Life 
Association, 106 S. W. 1082 (decided December 17, 1907), the St. Eouis 
Court of Appeals, per Bland, J., said : 

"The calls of mortuary assessments are perlodlcally adjusted on the estl- 
mated cost of Insurance according to the expérience of the association, and 
Is acquiesced in among the members by talting into account the attained âge of 
each member. It seems to us that this Is right. and it certalnly is authorlzed 
by the by-laws and constitution of the association, and expressly provided 
for in the contract of Insurance itself. * * * There is no direct évidence 
In the record before us that call No. 96 resulted in discrimination by which 
Schmidt was injured, nor can the laference that the call resulted from such 
discrimination be drawn from the opinion ànd the record. On the contrary, 
the only évidence on the subject Is to the effect that call No. 96 was the re- 
sult of a readjustment of the assessments by which each member was required 
to pay his équitable part of the death fund ; and the Strauss Case (a North 
Carolina décision) Is repudiated In Mutual Reserve Fund Life Association v. 
Ferrenbach, 144 Fed. 342, 75 C. C. A. 304, 7 L. R. A. (N. S.) 1163." 

So in the case at bar the évidence of the actuary was to the efïect 
that call No. 106 was regular and without discrimination. 

The letter of Roth of October 31, 1899, notifying the défendant 
of his withdrawal from the association, was an effectuai abandon- 
raent of the contract on his part, and bars his right of recovery, un- 
less some other fact has sùpervened to reinstate his claim. Ryan v. 
Association (C. C.) 96 Fed. 796 ; Mutual Life Ins. Co. v. Phinney, 
178 U. S. 327, 345, 20 Sup. Ct. 906, 44 L. Ed. 1088 ; Mutual Life 
V. Hill, 178 U. S. 347, 20 Sup. Ct. 914, 44 L- Ed. 1097; Jones v. In- 
surance' Co., 120 Mich. 211, 79 N. W. 204; Haydel v. Association 
(C. C.) 98 Fed. 200. 

The plaintiflf in the replication seeks to avoid the effect of this aban- 
donment by pleading an estoppel. It only remains to examine the 
évidence in support of this plea. On the 28th day of July, 1900, the 
beneficiary, Margaret Roth, by her attorney, wrote the défendant as 
follows : 

"You are hereby notlfled that Adam Roth, Insured under your pollcy No. 
17,522, dated December 31, 1883, for $10,000, died June 20, 190O. As the 
beneficiary named in sald pollcy I hereby request you to furnlsh blank proofs 
of death, and I hereby offer to furnish such proofs as you may requlre." 
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Tp this the défendant replied by letter on July 31, 1900, as follows : 

"Dear Madam: Your favor of the 28th Inst, to hand. We herewith inclose 
proof blanks, whlch we do at your request, without préjudice to or walver of 
any of the rights of the association in the premises. We would further state 
that policy No. 17,522, issued to Adam Roth (for $10,000) lapsed for the non- 
payment of assessment due October 2, 1899. If, however, you persist in maklng 
clalm under said policy, the association wUl require the performance of ail 
conditions précèdent as provided in the contract." 

The testimony on behalf of the plaintiff was that she prepared, 
on the blank sent her, the customary proof of death and forward- 
ed it to the défendant, at an expense of $6.10. 

The contention of plaintiflf's counsel is that, by requiring proof 
and putting the claimant to the expense of making same, the de- 
fendant is estopped from, pleading the abandonmeut and lapse of 
the poUcy. The letter admits of no such construction. It was sim- 
ply poHte to send the blank proof s, as requested by plaintiff's counsel. 
But, lest it mîght be sought to construe this act of courtesy into a réc- 
ognition of the defendant's liability, it sent along with it the safe- 
guard, "Without préjudice to or waiver of any of the rights of the as- 
sociation in the premises," and in addition thereto, and to advise 
.her "further," it stated, in eflfect, that in no event did any liability 
on its part exist, because the assured had forfeited his contract 
of insurance by letting it lapse for nonpayment of the assessment 
due October 3, 1899. Read by its four corners, with the eye of 
common sensé, with an honest mind, this letter cannot be con- 
strued into an invitation to the claimant to incur labor or expense 
in making out proofs, in the beUef that the claim would be recogniz- 
ed. Any other construction of this letter would be a perversion of 
the language and violative of the clear intendment of the writer. 

It resùlts that the judgment of the Circuit Court must be affirmed. 



RAINT LAKE RIVER BOOM CORP. v. RAINT RIVER liUMBER CO., 

Limited. 

(Circuit Court of Appeals, Elghth Circuit. May 4, 1908.) 
No. 2,T08. 

1. Appeal and Ebroe— Rbview— Mattebs Reviewable when Dibected Veb- 

DICT IS ASKED BT BOTH PaBTIES. 

Where both parties request a directed verdict, the defeated party is 
estopped to claim that any question of fact should hâve been submitted to 
the jury, and the only questions reviewable on a writ of error are (1) 
whether there was any substantlal évidence to support the courts finding 
on the f aets, and (2) whether there was any error in the application of the 
law. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
{ 4024. 

Opération and effect of motions by both plaintiff and défendant for 
direction of verdict, see note to Love v. Scatcherd, 77 O. C. A. 8.] 

2. Loos AND LoGGiNQ— Boom Compantes — Powers undee State Statute. 

Laws Minn. 1889, p. 351, c. 221, § 2, rélatlng to boom companies as amend- 
ed by Laws Minn. 1905, p. 106, c. 89, which authorizes the organization of 
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sueh companies to take possession of and improve any streams for the 
purpose of aiding in the drlvlng and handliug of logs tlierein, and to 
take charge of and drive ^ logs at the request of the owner and make a 
charge therefor whieh shall be a lien on the logs, cannot be construed to 
authorize such a company to extend its works beyond the ceuter of 
Rainy Lake river and within the Jurisdietion of the Dominion of Canada. 

3. Same— RiaHT TO Libn for Toii/— Obstkuotion bt Boom of Intehnational 
Waters. 

Défendant, a boom corporation, organized under the laws of Minnesota, 
had its principal booms ou the Minnesota pide of the Rainy Lake river, but 
extended its sheer boom across to the Canadian shore for the purpose of 
turning ail logs floated in the river into its boom. Plaintiff, a Canadian 
lumber company, eut logs on the Canadian side and placed them in the riv- 
er, to be floated down to Its mill, which vras on the same side. The river 
was f ree from obstructions, and jio artiflciai aid to the floatage of the logs 
was necessary ; but they were caught by def endant's sheer, and directed iur 
to its boom, vsrhere It sorted them from the logs Of its customers and then 
again turned them Into the river below. There was no contract between 
the parties; but défendant clalmed its established tolls for handling 
such logs, and held a quantity of the same, clalming a lien thereon 
under the statute. Held, that under the Webster-Ashburton treaty of 1842 
between Great Britain and the United States, which made the Rainy 
Lake river a part of the International boundary and provîded that it 
should be "free and open to the use of the citizens and subjects of 
both countries," defendant's booms, at least such part as extended within 
the jurisdietion of Canada, were unauthorized and unlawful obstructions • 
bf the river, and that plaintiff could not be subjected by means thereof, 
without its consent, to tolls for handling its logs, and was entitled to 
maintaln replevin in a court of the United States for the logs so un- 
lawfully held by défendant. 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Charles Loring (Halvor Steenerson, on the brief), for plaintiff in er- 
ror. 

C. J. Rockwood (A. Y. Merrill, on the brief), for défendant in er- 
ror. 

Before. SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. This is an action of replevin, in com- 
mon form, instituted by the défendant in error (hereinafter desig- 
nated the Lumber Company), against the plaintiff in error (herein- 
after designated the Boom Company) to recover the possession of 
500,000 feet of pine saw logs, alleged to be of the value of $7,500. 

The answer pleaded that the Boom Company was organized for 
the purpose of improving, driving, and handling logs in the stream 
known as the Rainy Lake river, and that for such purpose it had taken 
possession of a considérable part of said stream, upon which no other 
corporation organized for such purpose had made improvements or 
taken possession, in aid of driving or handling logs therein; that 
its power to do so was granted by the statute law of the state of Min- 
nesota (Laws Minn. 1889, c. 231, §> 2, as amended by Laws Minn. 
1905, p. 106, c. 89); that it has established and charged reasonable 
and uniform toll for booming, sorting, rafting, handling, and driv- 
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ing logs on said stream through said works; that the rate it estab- 
lished and charged vvas 35 cents per thousand feet, board measure, 
for booming and sorting saw logs ; and that between the 18th 
day of April, 1905, and the 8th day of October, 1906, the Lumber 
Company had turned into its boom and had driven and floated up- 
on said river into its works 27,305,664 feet of saw logs, bearing 
a designated stamp at the end, and on the side certain marks; 
and that for such service it held the logs for tolls, costs, and ex- 
penses, amounting to the sum of $9,556.98, together with interest since 
the 8th day of October, 1906. The answer admits that the logs wére 
of the value of $7,500. 

The Lumber Company replied, tendering the gênerai issue as to the 
new matter set up in the answer, and further alleged that said 
Rainy Lake river is the international boundary between the United 
States and Canada, a colony of Great Britain; that by treaty made 
in 1842, between the United States and Great Britain, said river was 
made a navigable stream and highway, open and free to the citizens and 
subjects of the United States and Great Britain; that the center of 
said stream is the northerly boundary of the state of Minnesota; and 
that said state had no jurisdiction or authority over the traffic and com- 
merce upon said stream, and was without jurisdiction or authority of 
any kind beyond the center thereof. It alleged that the statute laws 
of Minnesota are of no effect, because one-half of the river is beyond 
the jurisdiction of the state, and are in conflict with the treaty above 
mentioned, etc. It then charges that the Boom Company had wrong- 
fully and unlawfully constructed entirely across said river a boom, 
which was designed to and did stop ail of the logs fioating on said 
river, and has so maintained it, except as it from time to time opened 
the boom and permitted them to pass through, and that it had wrong- 
fully and unlawfully maintained such boom entirely across said stream, 
to stop and detain ail logs fioating on the river. It further alleged 
that the logs in question had been eut from timber owned by the 
Lumber Company upon lands in the province of Ontario, Canada, 
that the mill owned by it is situated at the town of Rainy River in 
said province, and that it employed the International Boom Com- 
pany, a corporation engaged in driving logs upon the river, to take 
charge of and drive its logs in the season of 1905 and 1906, and to 
deliver the same at its mills in the town of Rainy River, which it 
did, except as hindered and prevented by the boom constructed by the 
défendant company, which was erected some three or four miles above 
the town of Rainy River, where the Lumber Company's mill was 
located. The reply charged that, without the consent and against the 
will of the Lumber Company and of the International Boom Com- 
pany, said Boom Company stopped and detained said logs described 
in the pétition. 

At the conclusion of the évidence, both parties requested of the 
court a directed verdict. The court granted the request on behalf 
of the Lumber Company and refused that of the Boom Company. 
The rule of law and procédure in this jurisdiction is well estabhshed 
that, where both parties ask the court to instruct a verdict, both af- 
Hrm that there is no disputed question of fact to be submitted to the 
162 F.— 19 
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jury, and that every disputed question of fact is concluded in favor 
of the prevailing party, and that the only questions open to review 
on writ of error are: Was there any substantial évidence to support 
the court's finding upon the facts? And was there any èfror in the 
application of the law? Beuttell v. Magone, 157 U. S. 154, 15 Sup. 
et. 666, 39 L. Ed. 654; U. S. v. Bishop, 125 Fed. 181, 182, 60 C. 
C. A. 133; Empire Stàte Cattle Co. v. Atchison, T. & S. F. Ry. Co., 
147 Eèd. 459, 77 C. C. A. 601; Roth, Executrix, v. Mutual Reserve 
Life Ins. Co. (reçently decided by this court) 162 Fed. 382. 

So much of the said amendatory act of 1905 of Minnesota as is 
pertinent to this controversy, in substance, is as foUows: It author- 
ized the cQrpoi'ation formed for the improvement of' any stream and 
drivirig or handling logs therein, vi'hich shall hâve taken possession 
of such stréam or any considérable portion thereof, upon which no 
other corporation so organized has taken possession or made improve- 
mehts, to improve such stream by clearing and straightening the chan- 
nels thereof, closing sloûghs, erecting sluiceways, boottis of ail kinds, 
sluicing and flooding dams, etc., or otherwise as may be necessary. 
"But such corporation shall' in no casé, in any manner, materially ob- 
struct or impede steamboat' navigation or driving or handling logs." 
The corporation is requiréd to serve the public equally and reasonably, 
and for a reasonable compensation. "Every such corporation which 
shall so improve a stream and so keep in repair and operate its works 
so as to render driving logs thereon reasonably practicable and cer- 
tain, may charge and collect reasonable and uniform tolls upon ail 
logs drîvën, slyiced, or floated on the same, and may take possession 
of ail logs put'into such streams so as to impede the drive, when the 
owners thereof or their agents shall not hâve come upon the stream 
adequately provided with men, teams and tools, for bréaking the roU- 
ways and driving such logs in season for making a thorough drive 
down such stream, without hindering the main drive, and shall also, at 
the réquest of the owner of any logs, put into said stream, take charge 
of and drive the same down and out of such stream, or down such 
stream so far as their improvement may extend, and charge and 
collect therefor of the owner or party controlling sâid logs reason- 
able charges and expenses for such services." The act gave to the 
corporation for such tolls a lien on the logs, and authorized it to 
seize a sufficient amount to pày the tolls and to make sale thereof 
upon giving ten days' notice. The act further provided : 

"That any corporation formed for the Improvement of a stream which Is in 
whole or' In part, a boxmdary between theiù and an ad,1olnlng state or country 
and authorized to drive logs or maintain booms or dams in such stream, 
shall hâve authority to purchase and hôld stock in corporations in such adjoin- 
ing State or country created for similar purposes upon the same stream or 
to consolidate or unité with such corporation in such adjoining state or 
country whenever the purpoge for which the corporation in this state is 
organized ean be better effected thereby. « * * Provided that ail dams 
and other works erected under the authority given by this act shall be so 
constructed, used and operated as to f acilitate and expedite the driving and 
handling of logs upon the stream upon which the same may be erected, and 
the corporation making such ImprôVements hereuhder shall hâve no right 
to stop logs destined to points below its works on said stream, except where 
dams hâve been constructed to accumulate water for sluicing logs and 
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tiusliiiig the river below the same, and in sucii case, sliall iiot detain legs 
In any part of the river so as to form a jam or to prevent tlie prompt dellvery 
of logs destined for points below the works under authority of thls act." 

It is observable that there are some positive provisions, in the na- 
ture of limitations, imposed by this statute. While it empowered the 
Boom Company to take possession of a stream of water, it must be 
for the purpose of aiding and driving or handling logs thereon, "but 
such corporation shall in no case, in any manner, materially obstruct 
or impede steamboat navigation or driving or handling logs ;" and, 
second, it may take possession of said logs put into such stream, if 
they 50 impede the drive when the owners shall not corne upon the 
stream adequately provided with men, teams, and tools, etc., for break- 
ing the rollw^ays and driving such logs in season for making a thor- 
ough drive down such stream without hindering the main drive, and 
it may, on request of the owner of the logs, take charge of the same 
and drive them down and out of the stream, or as far as its improve- 
ments go, and make charges therefor. There is no allégation in the 
answer that the Lumber Company's logs were so put into said river 
as to impede the drive, or that it came upon the stream with its logs, 
without adéquate men and equipments for handling and driving the 
same. Nor is there any allégation in the answer that the Boom Com- 
pany took charge of said logs at the instance and request of the owner. 
On the contrary, the plea accords with the Boom Company's con- 
duct. It proceeded upon the assumption that, by reason of its incor- 
poration, it was authorized to so construct its boom, with sheers ex- 
tending across the stream, as to draw into the housing yards or 
sorting pens of the boom, every log floating on the stream, and sub- 
ject the owner, nolens volens, to handling fées of the company and 
the inspection fées of the state surveyor. 

This is precisely what the Boom Company did. It constructed 
from its boom what is termed "sheers," which extended entirely 
across the river to the Canadian side, with only a small space left 
in the obstruction through which rafts, when manned, might be pilot- 
ed, and with an opening or draw through which small boats might 
pass. Its gênerai manager, Mr. Kennedy, testified that the sheer, 
so extending across the stream, was purposely so constructed as to 
compel ail logs floating in any part of the stream to go inside of the 
boom. The right of the Boom Company to thus treat the logs of 
the Lumber Company floating on said river must be viewed in the 
relation sustained to this highway of commerce by the respective 
citizens of the United States and of Canada. Under what is known 
as the "Webster-Ashburton Treaty" of 1843 between the United States 
and Great Britain, this Rainy Lake river, throughout its extent, was 
recognized as a dividing line between the United States and the Do- 
minion of Canada. The treaty declared that : 

"Ail the water communications and ail the usual portages along the line 
from Lake Superior to the Lake of the Woods, and also Grand Portage, 
from the shore of Lake Snperlor, to the Pigeon river, as now actuall.y used, 
shall be free and open to the use of the citizens and subjects of both coun- 

fries." 
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This treaty, having been made under the authority of the United 
States, became "the suprême law of the land, anything in the Con- 
stitution or laws of any state to the contrary notwithstanding." Ar- 
ticle 6, Const. U. S. The right to the free and open use of this river 
by a citizen of Canada is not referable to any local régulation of a 
State of the United States that chances to be erected contiguous to 
the river, but it is established by said treaty. Said river is about 80 miles 
in length, extending from Rainy L,ake to the L,ake of the Woods. 
To a point within about 3 miles from its source to its outlet it is navi- 
gable in its natural condition, not only for floating logs, but for steam- 
boats of considérable size. At the point where the boom in ques- 
tion is located, and for many miles above and below, it is smooth, 
deep water from bank to bank, from one-quarter to one-half mile 
in width. It required, for the purpose of navigation and floating logs, 
the construction of no artificial dams or sluiceways, or removal of 
any natural obstructions. Without the interférence of obstructions 
erected by the hand of man, the logs of the L,umber Company cast 
upon the stream would flow on throughout its extent. The logs in 
question came from the Dominion of Canada. Their initial point 
of transportation was from the Canadian shore, and they were destin- 
ed to the mill of the lyumber Company situated on the Canadian 
side of the river, several miles below the defendant's boom works. 

As applied to this river, it is perhaps not too much to say that the 
term "state and Interstate commerce" has no exact relation. While 
logs were driven from points on the Minnesota side to other points 
on the same side, and some were destined beyond the limits of the 
state, and this was true of shipments on the Canadian side of the 
river, the commerce partook of the character of foreign commerce, 
because citizens of the United States and their property necessarily 
corne in contact with citizens and subjects of Great Britain and their 
property on an international highway, declared by treaty between the 
two countries to be free and open to the use of the subjects and citi- 
zens of each. Therefore it might, on principle, be said that this com- 
merce was not subject to the control or régulation of any one state. 
Ivord V. S. S. Co., 102 U. S. 541, 26 L. Ed. 224. In any event, the 
jurisdiction of the state of Minnesota could not extend beyond the 
center channel of the river. As said by Chief Justice Marshall, in 
Rose V. Himely, 4 Cranch, 279, 2 h. Ed. 608 : 

"It is conceded tliat the législation of every country Is territorial; that 
beyond its ovvn territory it can only affect its own subjects or citizens. It 
is not easy to conceive a power to exécute a municipal law, or to enforce 
obédience to that law, without the circle in which that law opérâtes." 

The only ground upon which the power of the state of Minnesota 
to make régulations, to be exerted through such a corporation as this 
Boom Company, respecting the navigation of and floating logs on 
a waterway, is that it is within its territory. Mr. Justice Field in 
Huse v. Glover, 119 U. S. 543, 7 Sup. Ct. 313, 30 L. Ed. 487, where 
the Illinois river was concerned, wholly under the jurisdiction of the 
state of Illinois, said: 
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"The state is iuterested in the domestic as well as in the intorstate aiid for- 
eign commerce condiieted on tlie Illinois river, and to iucrease its l'acilities, 
and thus augment its growth, It lias f uU i^ower. * * * If, in tlie opinion 
of tlie State, greater benefit would resuit to her commerce by tlie Improve- 
ments made thaii by leaviug tlie river in its natural state — and on tJiat point 
the state must necessarily détermine for itself — it may authorize them, al- 
though inereased inconveniences and expense may thereby resuit to the 
business of individuals. The private inconvenieuce must yield to the public 
good. * * * iiovv the highways of a state, wliether on laiid or by water, 
shall be best imiiroved for the public good, is a niatter for state dtrtenniua- 
tioD, subject, always, to the right of Congress to interpose in the cases men- 
tioued." 

It is noticeable that in tlie leading case of Osborne v. Knife Falls 
Boom Corp., 33 Minn. 412, 21 N. W. 704, 50 Am. Rep. 590, touch- 
ing the power of the state Législature to authorize a boom company 
to take and hold logs floated on streams for fées exacted, it is 
based entirely upon the state's jurisdiction over its internai, domestic 
affairs. Speaking of the conflicts likely to arise among the several 
users of a stream for fîoating logs, the court said : 

"In this coiiflict, who is to détermine how the right of floatage upon tliis 
common highway shall be enjoyed? Who is to lix upon the just and proper 
compromise of thèse conflieting interests? Obviously, the Législature — -that 
department of government which, in the exercise of lavfc'making and a police 
power, prescribes the rules by which the use of public highways in gênerai 
is regulated ; and, save as controlled by paramount law (that is to say, in 
this instance, by our state Constitution or Eiiabling Act), the discrétion of 
the Législature in the promises is practically unlimited. It may cnact laws 
prescribing the manner in which the common right of floatage shall be enjoyed. 
It may détermine what means shall be adopted and by what agency it is to 
secure results which, in its judgment, are the best and fairest practical com- 
Iiromises of conflieting interests." 

It may be conceded that under ordinances erecting states with 
a dividing waterway forming a boundary line, and likewise under 
treaties between nations respecting such boundary water courses, 
the provisions securing to the citizens and subjects of both states 
and countries the free use of the stream is understood to mean that 
it shall be exempt from taxation and duties imposed or exacted by 
either of the states or countries to the compact. Cardwell v. Ameri- 
can Bridge Co., 113 U. S. 210-311, 5 Sup. Ct. 423, 28 L. Ed. 959; 
Willamett Iron Bridge Co. v. Hatch, 135 U. S. 9 et seq., 8 Sup. Ct. 
811, 31 L,. Ed. G39. And it may be further conceded, for the purposes 
of this case, that either party to this treaty might authorize the con- 
struction of booms or other artificial structures within the boundary 
of its jurisdiction, to aid in the floating of logs. But the state of Min- 
nesota had no right to authorize this Boom Company (which we 
hold it did not do under the législative act in question) to so ex- 
tend its boom by sheers across the river, beyond the channel to the 
Canadian shore, within the jurisdiction of Canada, so as to obstruct 
the free and open use of the river for floating logs thereon by a cit- 
izen of Canada. J. S. Keator Lbr. Co. et al. v. St. Croix B. Corp., 
72 Wis. 62, 38 N. W. 539, 7 Am. St. Rep. 837. 

The language of the treaty in question is not only that this water 
communication shall be free to the use, but also open to the sub- 
jects and citizens of both countries ; that is to say, it shall not be 
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closed or Otherwise so obstructed by either country as to prevent 
its free and equal use. While it is to be conceded that where the 
private citizen alone complains of such obstruction, by asserting détri- 
ment to his private interests in conséquence thereof, he may not get 
relief in a private suit, as the state alone may complain of such en- 
croachment upon its jurisdiction (Keator Lbr. Co. et al. v. St. Croix 
B. Corp., supra, and cases cited), this, however, can hâve no applica- 
tion to the case at bar, where this corporation, a citizen of the state 
of Minnesota, bas wrongfully seized and witbholds the private prop- 
erty of a citizen of Canada, when it cornes and appeals to the courts 
of this country for the recovery of its property. Indeed, it vv^ould be 
a reproach to the nation, which in the opening preamble to its Con- 
stitution lias declared it to be among the chief objects of the Union 
to "establish justice" (through the création of courts for its adminis- 
tration), to hold that, when the f oreign citizen's private property is 
wrongfully seized and withheld by a cittzen of and within this country, 
our courts are not open for redress. It would be a poor consolation 
to the plainti|ï to call upon its sovereign to complain to this govern- 
ment of an obstruction, in violation of the treaty obligation, which 
might only resuit in the removal of the obstruction. 

Reliance for this extraordinary assumption of jurisdiction over the 
complainant's property, floating on the current of Rainy river, is upon 
the ruling in Lindsay & Phelps v. Mullen, 176 U. S. 126, 20 Sup. 
Ct. 335, 44 L,. Ed. 400, where it was held that a boom company, or- 
ganized under the Minnesota statute of 1889, which had erected on the 
Minnesota side of the Mississippi river a boom for the improvement of 
navigation and to facilitate the floating of logs and lumber thereon, 
was entitled to exact fées for handling logs taken within the inclosure 
of its boom, for the purpose of separating the logs which it was au- 
thorized to care for from other logs. The case dealt with a boom 
erected on the Mississippi river running between the states of Min- 
nesota and Wisconsin. The défendant contested the lien, on the 
ground that the Mississippi river was a navigable stream, a national 
highway of commerce, and therefore any législative act of the state 
affecting the régulation of navigation itself or the subject of such com- 
merce was not permissible. The distinguishing feature of the dis- 
cussion by Mr. Justice Brewer in that case lies within the following 
paragraph : 

"The principal works of the boom company are wholly within the state 
of Minnesota. The center of the main channel of the Mississippi river Is 
northeast of the island. The state of Minnesota had therefore the undoubted 
right to improve this portion of the Mississippi river lying southwest of the 
island for the purpose of facllitating the navigation of logs. It could do the 
work Itself, or could authorize a corporation to do the work, and it could 
prescrlbe any reasonable fées for the use of the Improvement. The power 
of the state to authorize the construction of thèse works did not dépend at 
ail upon the question whence ail or most of the logs likely to be run into 
the boom should come. It is enough that the state authorlzed this Improvement 
and prescribed the conditions upon which it might be used by any owner of 
logs. Thèse conditions are not shown to be unreasonable. It is a legitimate 
exercise of power on the part of a state to provide state supervision of what 
Is done in works of such a character and to require payment of reasonable 
charges for such supervision. It does not appear that the plaintifC was com- 
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pelled to avail itself of this boom, or tliat Its logs were forcibly seized by 
tUe boom company and against its will passed througU the boom. On the 
eontrary, it would seem not improbable from the testimony tbat tlie persons 
who organized and owned the boom compauy were engaged iu the business 
of cutting logs on the Chippe\va river, and that thls litigation sprang from 
their désire to get ail the beneflts of the boom without submission to the in- 
spection laws of the state, which gave autliority for the works. At an y rate, 
if this plaintiff wanted to take advantage of the conveniences f urnished by 
the boom, it Is not in a position to avoid compliance with thèse provisions 
of the statutes of the state which authorized the construction of the works. 
* * * Indeed, its complaint is not that the sheer boom interfered with 
its rights of navigation in any way, but that after its logs hnd been passed 
into the works constructed under the authority and within the limits of thé 
state of Minnesota it was not permitted to avail Itself of the advantage 
furnished thereby and repudlate the charges prescrlbed by the state." 

That was a watervi^ay wholly within the jurisdiçtion of the United 
States, and constituted the dividing Une between the two states. In 
such instance, under the common law respecting waterways, the chan- 
nel of the river, designated "the Thalweg," is the dividing line of 
the respective state jurisdictions for certain purposes; and either state 
might, through the agency of an organized corporation, make need- 
ful régulations, within the confines of its jurisdiçtion, for rendering 
the stream serviceable for the purpose of navigatipn, such as the 
floating of logs in promotion of such industrial, commercial pursuit. 
So it was held that persons enjoying the benefit of improvements for 
facilitating such transportation might be subjected to contribution 
for the enjoyment thereof. While, in that case, the boom company 
had extended its sheer over near to the Wisconsin shore, the right 
of the boom company to exact fées and en force the lien was justified, 
because the plaintiff there assented to and enjoyed the use of the 
boom, which the évidence showed was essential to the facilitation of 
such commerce. 

The only case where the right of this Minnesota corporation to 
hold logs floated on Rainy Lake river for boomage charges is that 
of International Boom Co. v. Rainy Lake River Boom Corp., 97 Minn. 
513, 107 N. W. 735. It did not présent a controversy between a citi- 
zen of Canada and a citizen of Minnesota. So, when the plaintiff 
invoked the provisions of said treaty, the court met it with the as- 
sertion that : 

"The évidence clearly shows that the plaintlffs acquiesced in defeudant's. 
possession of the viver and the opération of its works, at no tinie questloning 
its right to do so, but utllizing the same in handllng their logs." 

And therefore it was not in position to raise the- question. Further 
on the court said : 

"If, then, the labor and services performed by défendant, and for which' 
it daims a lien, were performed vmder a contract with plaintiffs, express or 
Implied, the validity of the statute as applied to thls i)ai'ticular stream of 
water is not involved. The question woiild be Involved If défendant sought 
to enforce its asserted lien solely nnder the statute." 

The court found, as a matter of fact, that the plaintiff used defénd- 
ant's boom under contract, or, at least, there was sufficient évidence 
to entitle the défendant to take the verdict of the jury thereon. That 
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is not this case. It is true that defendant's counsèl^ in argument to 
this court, in the âttempt to bring his case withiri the ruling of tlie 
Minnesota court, suggested that there was some sucli évidence in 
tliis case. Aside from the rule, hereinbefore announced, that where 
both parties requested a directed verdict the unsuccessful party affirm- 
ed "that there was no disputed question of fact which could operate 
to deflect or control the question of law," the incident relied on by 
the défendant to carry the case to the jury was so obviously insufE- 
cient as not to deserve considération. On the contrary, the case pre- 
sented by this record is where, without any request or invitation by 
the complainant, a citizen of Canada, the défendant Boom Company, 
a citizen of Minnesota, purposely so constructed its works, with its 
sheer extending across the entire surface of the stream over to the 
Canadian shore, as to compel the Lumber Company's logs floating 
on the river to pass inside of the housing of the boom, without even 
an allégation in its answer that it was necessary to aid the proper 
use of the river for such logging. In short, as this record advises 
us, this boom company had a contract with two or three other lumber 
companies for gathering in their logs, to be sacked and sent on to 
their mills, some situated on the Lake of the Woods. To accomplish 
and carry out its contracts, it constructed its barriers so as to float in- 
side of its housing yards every log that came down the river; 
and for this work of séparation it imposed a toU tax, in the form of 
fées, amounting to $9,556.96, on the plaintifï's logs rightfully float- 
ing on the river under said treaty stipulation. 

Be it conceded that, in order to efïect this séparation of its patrons' 
logs from those of the plaintifif L,umber Company, the law indulged 
it in detaining the latter's logs a reasonably sufficient time therefor, 
yet it conferred no benefit whatever on the plaintiff company. Stress 
was laid by the Minnesota court in the International Boom Co. Case, 
supra, on the fact that, without the interposition of the boom company 
in gathering in the logs, they would go down the stream and into the 
Lake of the Woods, where, by reason of its size, they would be driv- 
en by wind in ail directions and lost to the owner. In the case under 
review, this argument, ab inconvenienti, can hâve no force. The évi- 
dence is that when the Boom Company and its inspector, for the pur- 
pose of their fées, got through with the marking of the logs not 
belonging to its patrons, the défendant turned them afloat, unsack- 
ed and unattended, just as they were before they were brought into 
the defendant's network, to become, as far as the défendant cared or 
was concerned, a prey to the scattering winds of the Lake of the 
Woods. This boom company did not drive thèse logs within the mean- 
ing of the statute. It simply turned them loose at the lower end of 
its boom, to float on the current of the river as before it intercepted 
them. The évidence shows that the plaintiff Lumber Company, in 
order to gather its logs, when they reached the point of its mill on 
the Canadian shore, had the International Boom Company employ- 
ed to gather and house them, for which it paid. We are unable, as 
applied to such situation, to perceive the force of the suggestion that 
as the plaintifï's logs were floated, mingling with the logs of other 
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owners, necessitating the gathering of the whole into the defendant's 
boom, in order to discover by the brand or mark what logs of its pa- 
trons might be in the mass, it was reasonable and équitable that the 
plaintiiï should contribute to this expense. Miitatis mutandis, the de- 
fendant or its patrons should contribute to the expense incurred by 
the plaintiff in having its logs gathered into harbor for its mill. This 
suggests that each party should bear the burden, whatever it be, of 
gathering in their respective logs, on the rule that he who receives 
the benefit should bear the burden. 

Be this as it may, on the broad proposition, asserted on the face 
of the answer, that any boom works established and maintained by 
the défendant which contributed to the gathering and separating of 
logs floating on the river, without any request for assistance by or 
any benefit conferred on the plaintiff, this défendant was entitled to 
a fee on every log it drew into the boom, it would resuit that, if it 
handled and housed only 100 logs of its patrons, v^rith whom it had 
a contract, and uninvited gathered in 1,000 logs of the Lumber Compa- 
ny, it would recover ten times more fées from it than from its contract- 
ing patrons. To state such a proposition is to repudiate it. In our 
judgment, the amended statute of 1905 of Minnesota admits of no 
such construction, and affords no protection to the defendant's act 
in withholding from the plaintiff its property, under the facts and cir- 
cumstances disclosed by this record. 

It results that the judgment of the Circuit Court must be afïîrmed. 

SANBORN, Circuit Judge (dissenting). In my opinion there is 
no essential différence between the facts in this case and the law 
applicable thereto and those in Lindsay & Phelps Company v. MuUen; 
176 U. S. 126, 140, 144, 145, 148, 150, 152,_ 153, 20 Sup. Ct. 335, 
44 L. Ed. 400. In that case the limit of the junsdiction of the state 
of Minnesota was the thalweg of the Mississippi river. In this case 
it was the thalweg of the Rainy Lake river. In that case the Minne- 
sota Boom Company constructed its main boom on the Minnesota 
side of the Mississippi river and extended its sheer boom to the Wis- 
consin shore, so that it turned ail the logs coming down the river 
into the upper end of its main boom. In this case the Rainy Lake 
Boom Corporation constructed its boom under the same statute on 
the Minnesota side of the thalweg of the Rainy L^ke river and ex- 
tended its sheer boom to the Canadian side, so that it turned ail 
loose logs coming down the river into the upper end of its boom. In 
that case there was no évidence that the Lindsay & Phelps Company 
either contracted or consented that their logs should be turned into 
the Minnesota Company's boom; nothing but that it did not ap- 
pear "that the plaintiff was compelled to avail itself of this boom, 
or that its logs were forcibly seized by the boom company and against 
its will passed through the boom." Page 150, of 176 U. S., page 334 
of 20 Sup. Ct. (44 L. Ed. 400). In this case the record discloses an 
essentially similar state of facts. In that case the Suprême Court 
held that a Wisconsin corporation, whose logs were on the way from 
Wisconsin to lowa upon the Mississippi river and were turned into 
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the Minnesota Conipatiy's main boom by its sheer boom, must pay the 
charges of thç surveyor gênerai of Minnesota for inspecting and meas- 
uring them irt that boom; and in this case the Rainy Lake Corpora- 
tion boomed thèse logs and claims its lien utider the same Minnesota 
law. Upon the authority of the argument in the opinion in that case, 
which it would be useless to repeat hère, and of the décisions in that 
case, in Osborne v. Knife Falls Boom Corporation, 32 M,inn. 412, 
419, 31 N. W. 704, 50 Am. Rep. 590, in Pound v. Turck, 95 U. S. 
459, 24 L,. Ed. 525, in J. S. Keator Lumber Co. v. St. Croix Boom Cor- 
poration, 72 Wis. 62, 38 N. W. 529, 7 Am. St. Rep. 837, in Rundle 
V. Delaware & Raritan Canal Co., 14 How. 80, 93, 14 L. Ed. 335, in 
Willson V. Blackbird Creek Marsh Co., 2 Pet. 245, 7 L. Ed. 412, in 
Cooley V. Port Wardens, 13 How. 399,' 315, 13 L. Ed. 996, and in 
the other cases cited in the opinion in the L,indsay & Phelps Company 
V. Mullen Case, it seems to me that the Boom Corporation bas a 
lawful lien upon the logs in dispute which ought to be enforced. 



BURN LINE, Limited, v. UNITED STATES & A. S. S. CO. 

(Circuit Court of Appenl s, Second Circuit. May S, 1908.) 

No. 259. 

1. SllU'PINQ— Feeigiït— When Earned. 

By tlie American law freiglit Is due only if tlie goods are carried to 
destination, and, even If prepaid, may be recovered baclc on a failure to 
' malce delivéry, unless expressly otlierwise provided in the coutract. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Shipping, § 514.] 

2. Same— CiiABTER Hibe— Constbuotion of CitARTEB Faeiy. 

Respondent cliartered a vessel from libelant to be used as oue of Its 

liue steamers in maklng a voyage to Australla, the hire to be a lump 

sum payable in Installments. The charter party provided that the ovvner 

shoiild sign cvistomary bills of lading and sliould hold the charterer in- 

demnitied agiiiust claims for loss or damage to cargo from any cause 

after dellvered on board. It coiitained an exception of liability for losses 

' through strandings, collisions, etc., "even when occasioned by négligence," 

and tlieu provided as follows: "Owners agrée to hold charterers indem- 

Difled In so far as the said négligence clause may be contrary to the laws 

of the United States, to accept the usual Une form of bill of lading as 

customary In this trade, with the conditions thereln, and the same to 

; form a part of this agreement." Respondent collected frelght in advance 

; from shippers under bills of lading provlding that it should be considered 

i earned and was iiot recoverable, ship lost or not lost On the voyage out 

' the vessel and cargo were lost through stranding; a part only of the 

charter hire having been paid and the reniainder not then due. Held, 

that the référence in the clause of the charter party quoted to the 

bills of lading was restricted to the négligence clause preceding, and that 

it did not inçorporate into the charter party in favor of the owners the 

stipulation of the bills of lading that prepaid frelght was to be considered 

earned, so as to Impress such frelght wIth a trust for payment of the 

charter hire. 

Appeal from the District Court of the United States for the South- 
ern District of, New York. 

For opinion of court below, see 150 Fed. 423. 



BUUN LINE V. UNITED STATES & A. 8. S. CO. 299 

Wing, Putnatn & Burlingham, for appellant. 

J. Parker Kirlin and Charles R. Hickox, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. January 34, 1906, the United States & 
Australasia Steamship Company, operating a line of steamers between 
New York and Australia, chartered of the libelarit the steamship Oak- 
burn for a voyage to AustraHa and New Zealand. The charterer put 
up the ship on its Une. as a gênerai ship, and gave to shippers its own 
line bills of lading, signed by it in the master's name by his authority. 
The charter party contained the following provisions, among others : 

"(19) Steamer Is to hoist the line flag of the charterers, whlch will be sup- 
plled by charterers, and funnel is to be painted as required l)y charterers." 

"(16) The master or owner to attend daily, or when requested, at the char- 
terers' or agents' office to sign bills of lading as présentée and as customary, 
and at auy rate of freight, without préjudice or référence to thls cliarter ; but 
charterers or their agents are authorlzed to sign bills of lading ou behalf of 
the master or owners against wrltten authority from the master, sucU authori- 
ty to be binding upon the owners." 

"(18) The owners agrée to hold the charterers f ree of and indemuifled against 
elaim for loss or damage to cargo arising through the act, negleet, or default 
of the captaln, offlcers, or crew, or from any cause whatever after the goods 
hâve been delivered to the steamer." 

The above conditions show a very clear intention to make the steam- 
er appear to shippers to be a line steamer, but as between the charterer 
and the owners to make the owners responsible for the transportatiort. 
The shippers, if advised of ail the facts, could sue, for loss of or dam- 
age to cargo, either the owners or the charterer. The charterer col- 
lected from shippers prepaid freight to an amount in excess of the 
charter money, being ail the freight due except about £135 ; the billS 
of lading containing the provision : 

"Freight prepaid is considered earned at time of paymeut, and is not re- 
coverable, ship lost or not lest." 

The provisions of the charter party as to the charter money were as, 
f oUows : 

"(5) Freight to be a lump sum, £9,225 to be paid in New York as follows: 
One-thlrd, less 3^^ per cent, to cover interest and Insurance, with demurrage, 
at loading port, if any, to be advanced 10 days after final depai-ture of the 
steamer from New York, bills of lading as presented by charterers having been 
duly signed; one-third in London two months after saillng of steamer, with- 
out discount ; and the balance after right and true delivery of the cargo in 
Australia and/or New Zealand, less 21^4 per cent, commission. Any freight 
which may be payable by bills of lading at ports of discharge, not exeeeding 
said balance, to be accepted by owners without recourse to charterers." 

"(7) Charterers' responsibility under this charter to cease upon payment of 
the aforesaid advanee freight." 

Clause 7 is an illustration of the inartistic character of the charter 
party, because it is not to be taken literally, but only as a cesser of 
liability for so much of the third installment as is not covered by the 
freight due at destination, as may be seen from the account reiidered by 
the charterer to the owners. It is the law «of this country that freight, 
being compensation for the actual transportation of goods, is due only 
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if the goods are carried to destination. The charter freight in this 
case was a lump sum, and would only be earned upon delivery of cargo 
at the last port of discharge. The prepaid bill of lading freight, even 
if the goods were not dehvered, cpuld not be recovered by the ship- 
pers onaccount of the clause above mentioned. 

April 18th the steamship sailed froni New York. April 38th the 
charterer paid the first installment of charter money. May 21st, before 
arriving at the first port, the steamship ran on a reef on the west coast 
of Africa, and became, with her cargo, a total loss. The second install- 
ment of the charter money was not due until June 18th, and, the char- 
terer having refused to pay the same, the owners brought this suit to 
recover it. If there was nothing more in the documents than as above 
recited, it is quite clear that the owners could not recover this second 
installment. Watson v. Duykinck, 3 Johns. (N. Y.) 335; The Kim- 
ball, 3 Wall. 37, 45, 18 h- Ed. 50 ; De Sola v. Pomares (D. C.) 119 Fed. 
373. Indeed, they would hâve to repay to the charterer the first install- 
ment, but for the fact which the charterer admits would be a défense, 
viz., that they had paid for its insurance. This is in accordance with 
•some of the reasoning in the opinions in The Barnstable, 94 Fed. 313, 
36 C. C. A. 199 ; Id., 181 U. S. 464, 21 Sup. Ct. 684, 45 L. Ed. 954. 

Of course, the resuit would then be that the charterer, by virtue of 
having coUected prepaid freight, would be actually better off by the 
loss of the ship than if she had arrived and delivered her cargo, be- 
cause it would be obliged to pay the owners only one-third of the 
charter money, whereas it had collected from the shippers more than 
the whole of the charter money. But there would be nothing inéquitable 
in this, because it would be profiting by the better bargain it had made 
with the shippers in the bills of lading than the owners had made with 
it in the charter party. Willett v. Phillips, 8 Ben. 459, Fed. Cas. No. 
17,683 ; Carver on Carriage by Sea, §§ 151 to 161. But the charter 
party contained a négligence clause which the court below (150 Fed. 
423) held had the efïect of incorporating the whole bill of lading into 
the charter party, so that the owners got the benefit of the freight pre- 
paid by the shippers to the charterer. It is as îollows : 

"(2J) * * * Strandings, collisions, and ail losses and damages eaused 
thereby, are also excepted, even when occasioned by négligence, default, or 
error in judgment of tbe pilot, master, inariners, or other servants o( the ship- 
owners, * * * and ail the above exceptions are conditional on the vessel 
belng seaworthy vi'hen she sails on the voyage. * * * Owners agrée to hold 
ctiarterers indemnlfled in so far as the said négligence clause may be con- 
trary to the laws of the Ijnlted States, and to accept the usual Une form bill 
of lading as custoniary in this trade, with the conditions therein, and the 
same to form part of thiè agreement." 

The language as to indemnity to the charterer amounts to saying that 
the owner will not enforce the négligence clause of the charter so far 
as it may be contrary to the law of the United States, which goes with- 
qut saying. If they could not, they would not enforce it. 

But the provision evidently contemplated something more than an 
agreement to take the line bills of lading, bècause the owners had al- 
ready agredd to this and to«become responsible for the transportation 
in clauses 16 and 18. We think it contemplated a différence of lia- 



SUNSET TELEPHONE & TELEGEAPH CO. V. WILLIAMS. 301 

bility (although none actually existed) under the laws of the United 
States for négligence between the provisions of the bills of lading and 
the provisions of the charter party. If the shippers were to sue the 
owners and recover on the bills of lading, the owners agreed that they 
would not avail themselves of the exceptions in the négligence clause 
of the charter party as against the charterer ; e. g., if it was good, 
the steamship not being as to the charterer a common carrier. The 
Fri, 154 Fed. 333, 83 C. C. A. 205. On the contrary, if the shippers 
were to sue the charterers on the bills of lading, and recover, the own- 
ers agreed to indemnify the charterers, notwithstanding the négligence 
clause of the charter party. 

Whether this is the right explanation or not, it seems to us clear that 
the référence to the line bills of lading in clause 21 is restricted to the 
négligence clause, and does not incorporate into the charter party in 
favor of the owners the stipulation that prepaid freight is to be con- 
sidered earned and not recoverable, or impress the prepaid freight with 
a trust in favor of the owners. The second installment of charter 
money was not due and had not been paid at the time the vessel was 
lost, so that it would not be covered by the clause, and it was not im- 
pressed with a trust in favor of the owners, because they had nothing 
whatever to do with it. If we hâve correctly construed the contract, 
there is nothing inéquitable in the charterer retaining the bill of lad- 
ing freight prepaid by the shippers, even if the owners, for want of a 
similar clause in the charter party, are unable to recover from the 
charterer. 

This conclusion renders it unnecessary to consider whether the 
stranding was due to négligence or not. 

The decree of the court belowed is reversed, with costs. 



STJNSET TELEPHONE & TELEGRAPH CO. v. WILLIAMS. 

(Circuit Court of Appeals, Ninth Circuit. May 4, 1908.) 

No. 1,539. 

Oancellation of Instruments — Right of Action — Adéquate Rbmedt aï 
Law. 

A court of equity will not entertain a suit for the cancellatlon of a 
nonnegotiable contract, alleged to be false nud fraudulent, on which tlic 
défendant lias brought an action at law, since the question of the genuine- 
ness o( the instrument may be fully and finally adjudicated in such ac- 
tion. 

[Ed Note.^For cases in point, see Cent. Dig. vol. 8, Cancellatlon of 
Instruments, §§ 8, 13.] 

Appeal from Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

E. S. Pillsbury, Hughes, McMicken, Dovell & Ramsey, and Pills- 
bury, Madison & Sutro, for appellant. 
Alfred L. Black and E. D. Kenyon, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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GILBERT, Circuit Judge. This appeal is taken from a decree of 
the Circuit Court sustaining a demurrer to and dismissing the appel- 
lant's bill. The following is the substance of the bill : On January 30, 
1905, the appellee, while in the appellant's employment, received a 
bodily injury. On March 6, 1905, he entered into an agreement with 
the appellant, whereby he released ail claim of damages for the injury. 
The appellant's copy of the instrument of release has been accidentally 
destroyed, and the appellant has no written évidence to establish its 
terms. The appellee prétends to hâve a copy, and he falsely prétends 
that the same contains a stipulation that the appellant will pay the ap- 
pellee the wages ($3 per day) which he was receiving at the time of 
the injury during the period of his disablement, and he prétends that 
he is permanently disabled. The appellee asserts, and, unlèss restrained 
by injunction, will continue from time to time to assert, his right to 
hâve and receive from the appellant his fuU wages during the period 
of his disablement, and will, unless restrained, harass and imperil the 
appellant by a suit or suits in which the said false copy of the agree- 
ment will be exhibited and relied upon. The appellant cannot défend 
against such claim unless the writing defining the terms of the agree- 
ment as made shall be restored, and the terms thereof established. The 
prayer is that the appellee be enjoined from asserting, in any court or 
otherwise, a claim or demand under said pretended contract and that 
the true contract be expressed and restored, and the pretended copy be 
surrendered for cancellation. It is not alleged in the bill that the ap- 
pellee has brought an action, or that he threatens an action on the al- 
leged pretended agreement, but both parties to the suit admit in their 
briefs in this court that such an action has been commenced. 

The cancellation of writtèn instruments is one of the recognized 
grounds of équitable jurisdiction which does not dépend upon the in- 
adequacy of the légal remedy, but courts of equity will in gênerai re- 
fuse to exercise the jurisdiction when the légal remedy by action or 
défense is plain, adéquate, and complète. Insurance Co. v. Bailey, 13 
Wall. 616, 20 L. Ed. 501; Grand Chute v. Winegar, 15 Wall. 373, 21 
L,. Ed. 174. Thus the jurisdiction will be sustained in cases where the 
instrument has been obtained Ijy fraud, and is a cloud upon title, or 
where the instrument is negotiable and the putting it into circulation 
wpuld be a fraudulent act, or where there is danger of loss of évidence 
which constitutes the défense if the adverse party delays his action. But 
the jurisdiction will not be exercised in a suit to cancel a nonnegotiable 
instrument to which défense may be made in an action at law thereon, 
unless particular facts are alleged which show that such a défense will 
be inadéquate. The decided weight of authority is that the mère or- 
dinary danger of losing évidence to establish the défense, even where 
no action at law has as yet been brought upon the instrument, is not 
of itself sufficient to sustain the jurisdiction. In the présent case we 
hâve the admission of both the parties to the suit that an action is now 
pending, in which an immédiate détermination of the question in con- 
troversy may be had. 

A case in point is Insurance Company v, Bailey, 13 Wall. 616, 20 L- 
Ed. 501, in which a suit was brought by an Insurance company to ob- 
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tain the cancellation of certain policies which had been procured by the 
défendant through fraudulent suppression and misrepresentation of ma- 
terial facts. The court, while recognizing the équitable jurisdiction to 
order the delivery and cancellation of policies thus fraudulently ob- 
tained, held that the jurisdiction is properly declined when the misrep- 
resentations and suppressions can be perfectly well used as a défense 
at law in an action on the policies; there being no allégation that the 
holder ôf the policies meant to assign them, and suit on the policies hav- 
ing been begun at law after the bill was filed. The appellant relies 
upon the opinion of Field, Circuit Justice, in Sharon v. Terry, 36 Fed. 
337, 1 L. R. A. 572. That was a case brought to cancel a forged mar- 
riage contract. The court, in ruling that the légal remedy would be in- 
adéquate, took into considération the nature of such a contract, in that 
it conferred upon the wife certain rights in the husband's property, and 
the fact that the instrument was asserted by a woman who was young 
against a man who -was old, and might be asserted by the former 
whene;ver she chose, even after the lattèr's death. The bill in the prés- 
ent case contains no such or other spécial facts showing the inadequacy 
of the légal remedy. On a plea of non est factum to the légal action 
there may be obtained a complète and final adjudication of the question 
whether such an instrument was ever made. The appellant needs no 
other relief. A judgment in its favor in such an action will be a com- 
plète bar to any other action on such alleged agreement. It is argued 
that such a judgment would be inadéquate because it must be based 
upon the naked finding that the appellant did not exécute the particular 
contract pleaded in the law action, and that the appellee or his assignée 
might hereafter bring another action on another alleged contract, and, 
failing to establish that, might still sue upon another, or might bring 
an action on the tort which caused his injury. But we are not to as- 
sume that the appellee, after an adjudication that the instrument which 
he sues upon is not genuine, will then forge other instruments and 
bring vexations suits thereon, subjecting himself to the penalties in 
such cases provided, nor is there anything in the bill before us to show 
that he ever entertained such a purpose. And, if such indeed were his 
purpose, he would be impeded in carrying it out no more by a decree 
in this suit canceling the instrument on which he relies and establishing 
the true agreement between the parties than he would be by the judg- 
ment in the action at law. The restoration of lost instruments is one 
of the grounds of equity jurisdiction, and there might be occasion hère 
for équitable interposition for that purpose, were it not for the fact 
that before the commencement of this suit an action for damages for 
the appellee's personal injuries had been barred by the statu te of lim- 
itations of the state of Washington. 
The decree is affirmed. 
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LEEDY et al. v. LEHPELDT. 

(Circuit Court of Appeals, Ninth Circuit. May 4» 190S.) 

No. 1,485. 

Appeal and Error— Evidence— Habmless Ereor— Admission oit Pabtt. 

In an action to recover a mining elaim in Alaska, Imown as "iSTo. 9 
on Otter Creek," the question in issue was the priority of location, on 
wliieh tlie testlmony was in direct conflict and apparently about eveuly 
balanced. Plaintif! and anotlier witness testifled tliat they went to tlie 
claim in ttie night of December 31st and after 12 o'clock staked and 
posted a notice on tlie claim, while défendants introduced testimony tend- 
ing to show that there were no such stakes or notice on tlie claim the 
next morning. PlaintifC introduced a witness who testifled that he re- 
sided in a cabin some distance from the claim ; that about 2 o'clock 
that morning he awoke, and found in hls cabin the remains of a luncheon, 
and a note, with plaintiflf's name thereto, which read as foUows: "2:00 
a. m. Happy New Year from No. 9, Otter Creek." There was no testimony 
in the case that the note was wrltten by plaintifC, or that he was at the 
cabin. Held, that such note was incomijetent upon the issue on trial, or 
to corroborate plaintiff's testimony, as in the nature of a self-serving 
déclaration, and that its admission under the state of the évidence was 
prejudicial error. 

[Ed. Note. — For cases in point, see Cent. Dig.vol. 3, Appeal and Error, 
§§ 4153-4160.] 

In Error to the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

Albert H. Elliot, S. T. Jeffreys, T. M. Clowes, and Jos. K. Wood, 
for plaintiffs in error. 

Albert Finie, Ira D. Orton, Gordon Hall, and Thomas H. Breeze, 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. On the trial of an action of ejectment, 
brought by the défendant in error to recover the possession of a min- 
ing claim known as "Claim No. 9 on Otter Creek," Alaska, the ques- 
tion at issue was whether the défendant in error located the claim 
prior to the location thereof made by the plaintiffs in error, Leedy 
and Hannan. It was not disputed that the latter staked and located 
the claim at 10:30 a. m. on January 1, 1906; but the défendant in 
error claimed to hâve located it at about 1 o'clock in the morning of 
that day. He testifled that he had previously staked the *claim, but 
that through his failure to do the assessment work thereon the loca- 
tion was to expire at the end of the year 1905 ; that at about 9 o'clock 
p. m. on December 31, 1905, he left Nome in the company of one 
Oison for the purpose of making the location immediately after mid- 
night, and that he and Oison, carrying their stakes, went out to the 
claim, which was four miles distant from Nome; that they arrived 
there at about 11 o'clock, and after midnight staked the claim and 
posted on the initial stake a location notice, after which they return- 
ed to Nome. It was proven that on February 12, 1906, the location 
notice was recorded in the records of the Nome recording precinct. 
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The testimony of Oison corroborated that of the défendant in error. 

On behalf of the plaintiffs in error, Bergman, who located the 
claim fût them, testified that he arrived on the ground at about 10:30 
o'clock in the morning of January 1, 1906, and made an examinàtion 
of the corners of the claim to ascertain if there had been any new 
stakes placed thereon; that no new stakes of any description were 
there» that he then proceeded to stake the claim for the plaintiffs 
in error, Leedy and Hannan, and posted their location notice there- 
on* that the ground was covered with snow at each of the corners 
of the claim, that the snow had not been disturbed, and showed no 
évidence of any person having been about the corners of the claim 
during the previous night; and that, if persons had been there, their 
footprints would hâve been plainly visible in the snow. The plain- 
tiff in èrror Hannan testified that prior to January 1, 1906, he had 
prospected upon the claim and made discoveries of gold thereon in 
différent places, and that after the claim had been staked on that 
day he visited it, and found the stakes placed thereon as testified to 
by the witness Bergman; that there were no other stakes at any of 
the corners of said claim, nor was' there upon any of them any no- 
tice of location posted by the défendant in error; and that there 
were no new stakes on the claim, except thosè that had been placed 
there by Bergman. There was other testimony on behalf of the plain- 
tiffs in error tending to show that shortly after January 1, 1906, no 
stakes were found on the claim, except those placed there by Berg- 
man. It was the contention of the plaintiffs in error on the trial that 
the défendant in error was not upoi) the claim on January 1, 1906, 
and that no location' was made by him on that day. 

With this preliminary statement of the* nature of the issue and 
the évidence, we proceed to consider the only assignment of error which 
we find it necessary to discuss. A witness by the name of Kuhl, call- 
€d on behalf of the défendant in error, testified that on the night of 
December 31, 1905, he was sleeping in his cabin, which is situate 
about 1J4 miles from the claim in controversy, and that shortly after 
2 o'clock on the morning of January Ist he arose and found in his 
cabin the remains of a luncheon, and a note, which he had afterwards 
destroyed, but which he testified read as follows : 

"2:00 a. m. Happy New Year from No. 9 Otter Creek. E. G. Lehfeldt." 

The plaintiffs in error objected to this testimony as incompétent, 
irrelevant, and immaterial, as not proving any issue of the case, as 
hearsay and self-serving, and because no proper f oundation had been 
made for it. The objection was overruled, and after the testimony 
had been given the objection was renewed by a motion to strike out 
the same on the grounds so stated in the objection. The motion was 
overruled, and the plaintiffs in error duly excepted to both rulings. 
The défendant in error admits that this évidence was not admissible 
as of the res gestae, but contends that it was admissible in corrobora- 
tion of the testimony of the défendant in error ând Oison that they 
were at the claim on that night. There was no évidence, other than 
this testimony of Kuhl, that the défendant in error and Oison were 
162 F.— 20 
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at Kuhl's cabin On that night. Testimony to that effect had been 
proffered by the défendant in error, but it had been excluded by the 
court. There was no testimony that the défendant in error wrote 
the note, or that the note or the signature thereto was in his handwrit- 
ing. Ail that was shown was that such a note was found by Kuhl 
in his cabin shortly after 2 o'clock on the morning of January 1, 1906. 
Evidence of the contents of the note was clearly incompétent for 
the purpose for which it was offered and received, namely, the cor- 
roboration of the testimony of the défendant in error and Oison that 
they were on the claim in dispute on that night. It was not a very 
important or conclusive item of évidence; but in a case where, as 
in this, a clearly defined issue of fact was presented, and the évidence 
was directly contradictory and nearly evenly balançed, it may readily 
bciseen that such évidence, received for the purpose for which it was 
ofïered, and' admitted under the sanction of the court, unaccompanied 
by any charge to the jury as to its probative value, may hâve been 
determinative in the minds of the jury in solving the question as to 
where the prépondérance of the évidence lay. By its terms it pur- 
ported to corne from No. 9 Otter Creek, and to identify the writer 
with that claim as the owner or locator thereof, and the jury very 
probably viewed it as a déclaration by the défendant in error tending 
to show that before 2 o'clock on the morning of that day he had lo- 
cated the claim. If, aside from this documentary évidence, there 
were in the record a clear prépondérance of the évidence in favor of 
the défendant in error, we should not be disposed to say that its 
admission should afiford ground for reversai ; but, under the évi- 
dence as it is brought hère, we are of the opinion that its admission 
was error prejudicial to the plaintiiïs in error, for which the judg- 
ment should be reversed, and the cause remanded to the court below 
for a new trial. 
It is so ordered. 



WORTH BEOS. CO. V. KALLAS. 

(Circuit Court of Appeals, Tliird Circuit. June 3, 1908.) 

No. 22. 

1. NEGLIGENCE— WHEN QUESTION FOR JUEY. 

Wliere, from tlie facts sliown by tlie évidence, altliough undisputed, 
reasonable men miglit draw différent conclusions respecting tlie question 
of négligence or contributory négligence, such questions are properly 
for the Jury. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 37, Négligence, §§ 
279-302.] 

2. Master and Servant— Action for Injury to Servant— Questions for 

Jury. 

PlaintifC, as an employé, although not a painter, was set to painting 
1 the inside wall of defendant's iron mill, which was a large building 
contaniing heavy maeliinery in noisy opération. He had not been inside 
the building before, and Was set to work by a foreman about 20 feet 
above the ground, and directed to stand with one foot on the lower 
flange of a horizontal I-beam. Shortly afterwurd, while stooping to 
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paint below his feet, one ann. whlch was tlirown over the beam, was 
run over by an eleetrlc crâne, one of the tracks for whleh was lato 
upon the top of such beam. He was given no notice in respect to the 
crâne, which traversed the entire length of the building, some 300 feet, 
and when he eommenced worli was quite a distance away. HeH, that 
the questions of defendant's négligence and of plalntiff's contrlbutory 
négligence were properly submitted to the jury, and chat the court did 
not err in entering judgment in accordance with their verdict. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 34, Master and Serv- 
ant, Si 1010-1050.] 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Thomas Leaming, for plaintif! in error, 
Edward D. Mitchell, for defendani in error. 

Before DALEAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. This was an action to recover for Per- 
sonal injury sustained by the plaintifï below, the défendant hère, 
which he alleged was caused by négligence of the defendam below, 
the plaintiff hère. There is no complaint of any action of the court 
during the trial, or of its charge to the jury. The sole question is 
whether a verdict for the défendant should not bave been direct- 
ed, or a judgment non obstante veredicto bave been entered in its 
favor, and the facts involved in that question are not controverted. 

The plaintifï was employed by the défendant. He was not a paint- 
er by trade, but he was set to painting the outside of the roof of 
the defendant's iron mill at Coatesville, Pa. He was engaged at 
this work for three days, and then was told to do' some painting in- 
side of the building. He had not been in the building before, and 
was in it but a very short time when the accident in question occurred. 
It was a very large building. There was some exhaust steam in it, 
and it contained heavy machinery which was in noisy opération. The 
plaintifï began painting its sides, which were of corrugated iron, at a 
point about 20 feet above the ground. He stood, as directed by the 
foreman, with one foot on an angle iron and with the other foot on 
the lower flange of a horizontal steel I-beam. His feet were about 
18 inches apart, and when he was painting below the level at which 
he was standing he reached down between his feet. The I-beam re- 
ferred to was about 3 feet high, and on its top was one of the rails 
of a track upon which traveled an electrically operated crâne. This 
crâne spanned the mill, and was supported on the other side by a 
similar rail about 73 feet distant from thé rail first mentioned. It 
traversed the entire building, which was about 300 feet in length. The 
plaintifï had been given no information or instruction respecting it. 
It was at a point quite distant from him when he began to work in- 
side of the building, and it was started on its first trip of that day 
without notice to him. He, as has been stated, painted below as 
well as above the level at which he was standing; and while he was 
thus painting and in a "squatting attitude" the crâne ran over his 
left arm, which, but a moment before, he had thrown over the rail 
to support himself. 



308 162 FEDERAL REPORTER. 

The plaintiff in error has contended that "there was not sufficient 
évidence o£ defendant's négligence," and that "the plaintiff was guilty 
of contributory négligence," and it may be that if a verdict for the 
défendant had been rendered it could hâve been sustained upon ei- 
ther of thèse grounds. But this was a case in which, though there was 
no dispute about the facts, the inference to be drawn from them, as 
to négligence either of the défendant or of the plaintiff, was fair- 
ly and reasonably susceptible of a différence of opinion. Washing- 
ton & Georgetown Railroad v. Harmon, 147 U. S. 580, 13 Sup. Ct. 
557, 37 L. Ed. 284. "There is no fixed standard in the law by which 
a court is enabled to arbitrarily say in every case what conduct shall 
be considered reasonable and prudent, and what shall constitute or- 
dinary care, under any and ail circumstances. The terms 'ordinary 
care,' 'reasonable prudence,' and such like terms, as applied to the 
conduct and affairs of men, hâve a relative signiiîcance, and can- 
not be arbitrarily defined. What may be deemed ordinary care in 
one case may, under différent surroundings and circumstances, be 
gross négligence. The policy of the layv has relegated the détermina- 
tion of such. questions to the jury, under proper instructions from the 
court. It is their province to note the spécial circumstances and sur- 
roundings of each particular case, and then say whether the conduct 
of the parties in that case was such as would be expected of reason- 
able, prudent men under a similar state of affairs. When a given 
State of facts is such that reasonable men may fairly differ upon the 
question as to whether there was négligence or not, the détermina- 
tion of the matter is for the jury. It is only where the facts are- 
such that ail reasonable men must draw the same conclusion from 
them that the question of négligence is ever considered as one of 
law for thé court." Grand Trunk Railway Co. v. Ives, 144 U. S. 
408, 417, 12 Sup. Ct. 679, 682, 36 L,. Ed. 485. 

If ail inferences that could justifiably be drawn from the évidence 
would not suffice to support a verdict for the plaintiff, a verdict for 
the défendant should hâve been directed. Randall v. Baltimore & 
Ohio R. R. Co., 109 U. S. 482, 3 Sup. Ct. 322, 27 L. Ed. 1003. Of 
this we hâve no doubt; but as from , the unquestioned facts reason- 
able men might hâve reached différent conclusions respecting both 
négligence of the défendant and contributory négligence of the plain- 
tiff, the learned judge was right in submitting both questions to the 
jury, and in subsequently entering judgment in accordance with 
the verdict; 

Therefore that judgment is affirmed. 
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THE EBWIX TERRY. 

THE WILLIAM B. CLEART. 

(Circuit Court of Appeals, Second Circuit. May 21, 1908.) 

No. 210. 

1. TowAGE— Making Tjp of Tow— Dtjty of Tug. 

Wliile it is tlie duty of a tug to make up her tow, where tliere are a 
mimber of vessels, by selecting tlie positions of tlie différent vessels, at- 
tendlng to tlie leading liawser, and preserlbing the distance apart of 
différent tiers, tlie détails, such as making fast breast lines between the 
boats in a tier, which are familiar to ail boatmen, may properly be left 
to the tows themselves, where they hâve masters on board. 

2. SaME— SiNKING OF TOW BT ICE—LlABILITY OP TUGS. 

The injury of a coal barge, after being placed in a tow which was being 
made up in the Hudson river, by being struck by floating ice, hcld not 
due to any fault of the tugs, but rather to structural weakness, where 
she was placed in the usual manner and not exposed more thaii the 
other boats, none of which were injured, or to the failnre of her master 
to attach a breast Une to the boat alongside, and where the tugs were 
not chargeable with négligence in inakiug up the tow at the time. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York (145 Fed. 837), holding the 
tugs liable for injury to the boat W. T. Lewis, which the tug Terry 
had in tow; said injury being caused by floating ice, which struck 
the boat on the port corner of her bow and knocked out a plank. 

Amos Van Etten, for appellant. 

James J. Macklin and La Roy S. Gove, for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The accident happened on January 
30, 1905, when there was much floating ice in the Hudson river. The 
Lewis, recently loaded there with coal, lay in the slip at Edgewater, 
N. J., and was bound for Havemeyer's Sugar Refinery in Williams- 
burgh. She and others were engaged in supplying the refinery with 
coal from the Edgewater docks. It appears that on the day in ques- 
tion the refinery had a supply sufficient to last for two or three 
days, but the tugboat owners were not notified that such was the 
case, nor was there any objection made to taking the boats in tow. 
Both parties evidently contemplated that during a severe winter, as 
this was, there would be many occasions when the tow would be haul- 
ed through floating ice, and it was not négligence on the part of the 
tugs to undertake moving the boats on that day. 

The Terry came to Edgewater, called out to those on board the 
boats to make up just as they lay at the slip, and after a brief ab- 
sence returned, made fast to the head tier with two hawsers of 25 
fathoms, and hauled five boats out into the river, where she waited 
for the Cleary to bring some more boats to be made fast. The tidc 
was ebb, and the Terry's engines were going at a speed sufficient to 
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keep the flotilla in place. In the hawser tier there were the Rey- 
nolds (port) and two Pennsylvania Company beats. In the second 
tier — five or six feet behind— there were the Lewis, astern of the 
Reynolds, and the Theresa Hughes alongside. The R. H. Williams 
tailed behind the Lewis. Much is said in the testimony and on the 
argument of the circumstance that the Lewis was the largest beat, 
and of her necessarily projecting beyond the Reynolds. The fact 
is that she was only a foot wider, so the projection was but six inches. 
We are not persuaded that the Lewis was placed in "an unsafe posi- 
tion." On the contrary, tailing close behind the Reynolds, she was 
relieved to a great extent from contact with the floating ice. Indeed, 
it is difficult to see how she could hâve been put in any safer position, 
unless she had been placed in the center and surrounded by ail 
the other boats to act as fenders for her. But no one suggested to 
those in charge of the tugs that she was so tender as to need this full 
measure of protection. 

It isalso contended that the bow of the Lewis kept swinging in 
and out — "zigzagging," as the pilot of the tug describes it; a cir- 
cumstance due to the fact that there was no bow breast Une between 
her and the Theresa Hughes. When the pilot of the tug noticed her 
swinging, he called out to her master to get out a breast Une. The 
latter says he did not hear this bail, but there is no doubt it was given. 
Witnesses from boats ahead and behind the Lewis heard it, and it was. 
repeated to the latter by the master of the Reynolds. It is charged 
as a fault that the tug did not herself see to getting out and fasten- 
ing thèse lines ; but in Myers v. The Lyndhurst, 147 Fed. 110, 77 C. 
C. A. 336, we held that such is not the rule, where the tow bas her own 
master aboard. It is the duty of the tug to make up the tow; that 
is, to sélect the positions to be occupied by its component vessels, to 
attend to the leading hawser on which they are towed, and to pre- 
scribe the distances apart of the différent tiers. But the détails, which 
are familiar to every boatman, of making fast the lines which attach 
his boat to those ahead, behind, or alongside of it naturally and usu- 
ally are left to those on board the boat so attached. There can be no 
doubt upon the testimony that vessels about to be towed as thèse were 
should hâve breast lines out to any boat alongside. Even the master 
of the Lewis does not dispute this, but insists that he "had no show 
to put lines on the Hughes. The Pennsylvania boat was so short, and 
the Hughes boat behind was short, and that leaves her stern almost 
up to my amidships." We cannot accept this explanation, although 
the witness is voluble in his assertions that the other boats were little- 
ones, asserting that the boat made fast to the Reynolds (and there- 
fore ahead of the Hughes) "was an old plug — wasn't half the size- 
of the Lewis." The évidence shows that the hawser tier was prop^ 
crly made up with breast lines bow and stern; that the Reynolds was 
95 feet long, and the Pennsylvania boat next to her 91 feet long; that 
the boats of second tier tailed behind on hawsers only 5 or 6 feet 
long; and that the Hughes had a carrying capacity of 300 tons. The 
Lewis was 108 feet long, but her length is not material. It is mani- 
fest, from the dimensions of the other boats and length of hawsers^ 
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above set forth, that it was physically impossible for the Hughes 
to be lapping the Reynolds with her stern amidship of the Lewis. 
Her bow might hâve been 5 feet ahead of the bow of the Lewis ; but 
that was no sufficient excuse for not getting out a breast line between 
them. 

We are, moreover, rather inclined to the opinion that the absence 
of a breast line did not contribute particularly to the disaster. The 
witness who was most observant of the floe which did the damage 
was the master of the Reynolds. He saw it come against his own 
boat, followed it along as it drifted down his side, and stood on the 
stern watching it. lie says: "As it got to the Lewis, it swung in 
and hit the Lewis." Another witness says it pushed the Reynolds 
over a little, and so came against the Lewis. When it is remembered 
that the Terry was not going at speed, but was merely holding her 
tow against the ebb tide, it would seem a fair inference that the ac- 
cident happened because the Lewis was not of sufïicient structural 
strength to meet the contacts which she might expect to be exposed 
to when moving about this harbor in the winter season ; but, however 
that may be, we do not find that the Terry was in fault. 

It is contended that the Cleary failed to take proper care of the 
Lewis after the accident. She towed her to the nearest available mud 
flat, and stayed by her till 4 :30 p. m. (the accident happened about 
10 a. m.), "pumping for ail she was worth," as the master of the 
Lewis expresses it. Thereafter, at his request, she took his wife and 
himself ashore. The boat received some further damage before the 
wrecking company took hold of her the next day, apparently from 
moving ice ; but we do not see how the Cleary would hâve prevent- 
ed that by standing by ail night. 

The decree is reversed, with costs. 



THK EDWIN TERRY. 

(Circuit Court of Appuals, Second Circuit. May 22, 1008.) 
No. 253. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

James J. Macklin and La Roy S. Gove, for appellant. 
Amos Van Etten, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURL\M. This boat is apparently another of the fleet of 
coal boxes which libelant was running between Edgewater coal docks 
and the East river. See opinion in the case of the Same Libelant v. 
The Terry and The Cleary (filed to-day) 162 Fed. 309. At the time 
of the accident, February 3d, the tug Vv'as bringing the coal box empty 
to Edgewater, having dropped two others at Gutenburg. No ob- 
jection was made to nroceeding with ice in the river. Apparently 
both parties expected t'iat th.e boat would oftcn hâve to be towed un- 
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der such conditions. As the district judge expressed it, people who 
navigate the Hudson river at 3 o'clock in the morning of a day in 
February take their chances of meeting ice, and so far as we can see 
none other than the ordinarj^ chances were encountered hère. 
The decree is affirmed, with costs. 



THE H. B. RAWSON. 

THE PEIXZ ADALBERT. 

(Circnit Court of Appeals, Second Circuit. May 22, 1908.) 

No. 24.5. 

1. Collision— Stbamep. and Meeting Tow— Négligent Navigation in Port. 

Conflictlng évidence considered, and held to sliow that a collision in the 
eveniug between a steamsliip coniing in from the sea to her dock at Ho- 
boljeu and the second of two seows in tow of a tug on a Une, passlug 
down the river, was due to the fault of ail four of the vessels ; the steam- 
ship ahd the tug in navigating without proper lookouts or giving proper 
attention to other vessels, in conséquence of which neither saw the otlier 
in time to glve lier a safe passage, and the sci^ws in earrying but one 
light each, In violation of rule 11 of the harbor inspectors, whieh required 
each to carry two llghts. 

2. Admibalty — Evidence — Jxjdicial JSÎotice — Inspectors' Rulbs in Admi- 

BALTY. 

WIlUe a court of admiralty does not take judicial notice of the rules 
of the snpervising inspectors, yet it may properly consider the same, al- 
though not formally introduced in évidence, wlit^re they appear in the 
record, were referred to in the testimony, and are discussed In the briefs 
of counsel. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion of the court below, see 152 Fed. 1001. 

J. W. Griffin and Wheeler, Cortes & Haight, for appellant. 
Wing, Putnam & Burhngham (James Forrester, of counsel), for 
appellee The Rawson. 

Carpenter, Park & Symmers, for appellee Bouker Contracting Co. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. September 5, 1905, some time after sun- 
set, the steamship Prinz Adalbert of the Hamburg-American Eine, 
bound in from sea to her pier at Hoboken, came into collision with the 
scow Orléans, which was the second scow towing tandem after the tug 
H. B. Rawson, and sank her. The tide was ebb, and the Rawson was 
bound from Canal street, New York, to Barren Island on the south 
side of Long Island. This libel was filed by the owners of the Orléans 
against the steamship and the tug. The testimony is in remarkable 
conflict, even as to the place of collision. The pilot of the steamship 
says it was between Piers 4 and 8, one-third of the way across from the 
New York piers. The master of the tug says it was half a mile furthe'r 
down, at the second anchorage buoy below Communipaw. The master 
of the tug Bouchard, which was standing by in the neighborhood, and 
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Kruse, an employé of the Hamburg-American Line, who was on board, 
say that it took place at or near thé first anchorage buoy, and this we 
find to be the fact. 

It is admitted that the scows, which were both owned by the libel- 
ant, were towing on a hawser one behind the other, and that each car- 
ried a white light at the stern on a pôle. By inspectors' rule 11 each 
was required to carry two lights, one at the bow and one at the stern. 
As we cannot say that this did not contribute to the collision, the libel- 
ant must be held at fault. The Lyndhurst (D. C.) 22 Fed. 681 ; The, 
Nettie L. Tice (D. C.) 110 Fed. 461. The libelant contends that this 
fault is negligible, because the steamship admits she saw the tug's tow- 
ing lights, and therefore knew that a tow must be foUowing her. But 
the lights on a tow are intended to show where the tow is, andwe 
think that four lights might hâve been seen by those on the steamship, 
even if they were not vigilant enough to see two. It is further con- 
tended that this fault cannot be considered, because the court does not 
take notice of the inspectors' rules and they were not offered in évi- 
dence. The Clara, 55 Fed. 1021, 5 C. C. A. 390, is cited, in which 
the court said : 

"The rules of the supervising Inspectors do not seein to hâve been hitroduced 
in évidence. They are not In the record, nor are there any statemeuts in the 
briefs of coiinsel which can be taken as admittiiig the existence of any partlc- 
ular rule. According to the doctrine of The B. A. Packer, 140 U. S. 360, 11 
Sup. et. 794, 35 L. Ed. 453, we cannot take notice of them. In that case the 
court said: 'No such rule is incorporated In the record or In the briefs, and 
it Is not a régulation of which we can take judicial notice.' We must, there- 
fore, in disjjosing of the case, disregard any alleged faults based upon the 
violation of such rules." 

But in this case the rule is referred to in the record and exactly stat- 
ed in the examination of Lyons, a witness on behalf of the libelant, and 
is fully considered in some of the briefs, so that we think we are au- 
thorized to consider it : 

"Q. Is It customary in the port of New York, when you hâve two scows 
fastened together, to hâve four lights up, or two? 

"Mr. Griffin: Objected to. I think the rule speaks for itself. It says two 
on each scow. Ail scows without rudders must carry two lights. 

"The Court: How Is the custoin going to afPect It? 

"Mr. Forrester: Two scows fastened together are treated as one boat. 

"The Court: I wlll take the testlmouy. 

"Mr. Griffin excepts. 

"A. Two." 

The account of the navigation given by the tug is incredible. The 
master says that when on the Jersey side of the river, about abreast 
of the Jersey Central ferry, he saw dead ahead the green light of the 
Prinz Adalbert, at which time he was showing her his green light. He 
put the tug heading across the river to the southeastward, and says 
the steamship was heading into the Jersey flats as if going to an- 
chorage. The tug then blew two whistles, to which there was no an- 
swer, when the steamship suddenly showed -her red light, whereupon 
the tug blew one whistle and an alarm, and ported four points. The 
.steamship, always showing her red light, followed him right around 
until she struck the tow. 
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Corning, now, to the steamship, there was a lookout in the crow's 
nest on the foremast, but none on the forecastlehead. The first of- 
ficer, who, by the practice of the Line, should hâve been on the fore- 
castlehead, had gone away ten minutes before the colHsion. The only 
person forward was the carpenter, at the capstan standing by the an- 
chor, who neither heard nor saw anything untii the collision happened. 
The pilot, who was on the bridge, 150 feet abaft the stem, thinks there 
was a lookout on the forecastlehead, but is not sure whether he re- 
ported the Rawson's lights, and naively testifies that the lookouts "sing 
eut sometifnes and you hâve to stop them; they annoy you if they re- 
port every light they see." He saw only the towing lights on the 
starboard bpw and looked for no others. Thé master and third oiificer, 
who were also on the bridge, saw the Rawson's red light a little on the 
starboard bow. The Prinz Adalbert blew one whistle, stopped, and 
reversed, and, when her way was almost ofï, either struck the scows 
or they were carried across her bow by the ebb tide. ; The scows were 
not discovered until the actUal collision. We think that the tug and 
tow were rheeting the steamship a little on her starboard bow, and that 
neither vessel saw the other in time to give her a safe berth. The tug 
was not able to pull her tow across the steaniship's bow, and the steam- 
ship did not see the tow at ail. Both vessels were at fault. 

The district judge exonerated the tug upon the strength of The 
Teaser, 137 Fed. 305, 62 C. C. A. 323. We think that case quite dif- 
férent. In it the vessels were meeting in the narrow channel be- 
tween Blackwell's Island and New York. The tug Teaser, which 
was exonerated, was towing a barge astem on a hawser in the ebb 
tide. She had discovered the Transfer approaching head and head 
nearly a mile- away, had ported to the New York shore as far as she 
could safely go, and had repeatedly blown signais of one blast inter- 
spersed with alarm signais. But the Transfer neither answered nor 
ported, so as to go over to the Blackwell's Island side of the channel. 
The district judge held the Teaser at fault for ndt stopping and back- 
ing ; but we thought the danger of fouling her propeller with her haw- 
ser was a sufficient excuse, in view of the controlling fault of the 
Transfer in not keeping to her Qwn side of the channel. If in this case 
the Rawson had seasonably signaled the Prinz Adalbert, and had by 
her been crowded in a narrow channel, wherç she could go no further, 
we would exonerate her ; but this was not the case, and the account 
she gives of the navigation of both vessels is so incredible that we con- 
clude that those on board of her were as little vigilant as those on board 
the steamship. 

Both scows being at fault, and both being owned by the libelant, 
whether the damages should be divided between the tug, the steamship, 
and the scow, or between the tug, the steamship and scow, and the 
other scow, or whether the libelant should stand one half the damages 
and the other half be divided between the tug and the steamship, oi- 
between the tug, the steamship, and the other scow, is in the présent 
State of the law uncertain. The Lyndhurst (D. C.) 93 Fed. 681 ; The 
Nettie L. Tice (D. C.) 110 Fed. 461 ; The Komuk (D. C.) 120 Fed. 
841; The Eugène F. Moran (D. C.) 143 Fed. 187; Id., 154 Fed. 41, 
83 C. C. A. 153. 
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The decree is reversed, with costs of this court to the claimant of the 
Prinz Adalbert, and remanded, with instructions to enter a decree in 
favor of the libelant in accordance with the answer of the Suprême 
Court to the question certified in the case of The Eugène F. Moran, 154 
Fed. 41, 83 C. C. A. 153, when it is handed down, and a référence to 
ascertain the damages. 
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SAME V. SKINNBR. 

(Circuit Court of Appeals, Secoud Circuit. May 20, 1908.) 

Nos. 262, 263. 

1. BaNKRTJPTCY — VOIDABLE PREFERENCE — ^EVIDENCE CONSIDERED. 

A créditer who received pa.vment of liis debt, amountiug to some $4,000. 
on the day before bauliruptcy proceedings vvere Instltuted against the 
debtor, held to hâve had reasonable cause to believe that a préférence was 
intended, so as to render It voidable under Banlsr. Act July 1, 1898, c. 
541, § 60b, 30 Stat. 562 (U. S. Conip. St. 1901, p. 344.5), wliere he ad- 
mitted that he Imew the debtor was hard pressed and witbout crédit, and 
that he had himself been persistently pressing bis own clalm for several 
months. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Baukruptcy, §§ 
255-2.57.] 

2. SaME— PREFERENCE VorDABLE UNDER STATE STATUTE. 

A payment of a debt by an Insolvent New Yorlï corporation on the day 
before u pétition in barikruptcy was flled against it with Intent to prefer 
the creditor Is voidable by Its trustée under Bankr. Act July 1, 1898. 
c. 541, § 67e. 30 Stat. 565 (U. S. Comp. St. 1901, p. 3449), and the stock 
corporation law of New York (Laws 1892, p. 1838, c. 088, § 48), whlcli 
makes void any payment made by a corporation when Insolvent "or when 
its insolvency is imminent with intent to prefer a creditor. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
See 136 Fed. 694. 

The défendants appeal from judgments entered against them in the District 
Court for the Southern District of New York on the 14th of August, 1907, for 
$570,46 in the flrst of the above entitled actions and for §3,685.22 in the second. 

The actions were brought to set aside, as prefereutial and void, payments 
made to the défendants by W. C. Loftus & Co., a corporation, on the day pre- 
ceding the fîling of the pétition in bankruptcy and when the corporation was 
insolvent. The questions involved in the two actions are the same. 

Austin B. Fletcher and William P. S. Melvin, for appellants. 
James, Schell & Elkus (Joseph M. Proskauer, of counsel), for ap- 
pellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. Thèse actions are brought to set aside as 
void, under sections 60a, 60b, and 67e of the bankruptcy act (Act July 
1, 1898, c. 541, 30 Stat. 563, 564 [U. S. Comp. St. 1901, pp. 3445, 
3449]), certain payments made by the bankrupt to the défendants. 
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It is necessary for the trustée, in order to recover under section 60, 
to establish the following propositions : 

First. That the payments were made within four months before the 
filing of the pétition. 

Second. That at the time of the payments the bankrupt was insol- 
vent within the meaning of subdivision 15 of section 1 of the act (30 
Stat. 544, c. 541 [U. S. Comp. St. 1901, p. 3419]). 

Third. That the effect of the payments was to give the défendants a 
greater percentage of their debts than other creditors of the same 
class. 

Fourth. That the défendants had reasonalale cause to believe that it 
was intended by such payments to give them a préférence. 

The first,' second and third of thèse propositions are unquestioned. 
In other vi^ords, it is admitted that Skinner, individually and as the 
représentative of the Skinner Company received, on the day prior to 
the filing of the pétition, preferential payments from the bankrupt cor- 
poration when it was insolvent. 

The only debatable question, therefore, is — Did Skinner hâve rea- 
sonable cause to beHeve that a préférence was intended? This was a 
question of fact for the trial court and, unless we are prepared to say 
that its finding in favor of the trustée is clearly against the weight of 
évidence, we should not set it aside. Not only do we think the conclu- 
sion of the trial judge was justified by the proof but we fail to see how 
he could hâve reached any other conclusion. 

Without discussing the testimony in détail it is sufficient to say that 
it shows that for four years prior to receiving the préférence in ques- 
tion, Skinner knew that Loftus was in a precarious financial condition. 
He had failed in 1899, had borrowed money until ail his collatéral 
was exhausted and had secured the loan in question by giving Skinner 
the equity of rédemption in some stock pledged to a bank. Ail this 
Skinner knew. After Skinner became uneasy about his loan he began 
to dun Loftus systematically. He was unable to find him. His télé- 
phone messages were invariably answered: "Mr. Loftus is not hère." 
Surely this conduct was enough to put Skinner on inquiry. He evi- 
dently considered the situation critical, for a few days before the fail- 
ure he told Loftus that unless he squared the account he (Skinner) 
would put the matter in the hands of an attorney. Skinner further tes- 
tified as follows: 

"Q. ïou were afrald of the account ail during the sprlng and summer of 
1005? 

"A. Yes, sir. 

"Q. And your fear, I suppose, was based on the way he acted when you 
dunned him to get your money? 

"A. Yes, sir. 

"Q. Had you made any inquiries about him in tlie trade? 

"A. He had a bad name, flnancially speakiug ; very few people would sell 
to him. 

"Q. Was it the gênerai opinion that he was insolvent? 

"A. They were ail afraid of him. 

"Q. That was the resuit of your inquiries during the sprlng and summer 
of 1903? 

"A. I made no inquiries. 
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"Q. When you went there during the sumrner aud fall of 1003, did you try 
to get anything out of liim more specifieally as to wliat Uis condition was? 

"A. Yes, sir. His gênerai story was that a clieap tailor had gone by ; was a 
thing of the past. 

"Q. When did you flrst find out about his selliug outî 

"A. Saw it in the paper. 

"Q. He did not tell you anything about it? 

"A. No, he did not. He told me that he was going to sell out. I linew a 
long time before that that he was negotiatlng witli some peuple, lîart, or sonie 
one hère in the city; I am not sure who it was, aud he was negotiatlng with 
other people. 

"Q. Was your information during the summer that otlicr people were not 
selllng to hlm? 

"A. Yes. I am very much surprised that he owed about $25,000.00 for 
merchandise. 

"Q. Did you hâve any opinion as to whether or not Loftus was insolvent 
when you took the $4,000.00? 

"A. I didn't ask. I bnew that he was hard pressed, else he would hâve 
been borrowing money froni me. By 'he' I mean W. C. Loftus & Co. ; but he 
always assured me that he had pleuty to pay bis accounts, if he could sell it. 

"Q. Your idea was that he was insolvent, but that his wife would pay up? 

"A. I thought that he was in a very tight position, but I never thought 
that he would fail. My idea was that his wife would see hlm through." 

We know of no reported case where the évidence tending to show 
actual knowledge was more cogent. To our minds it is inconceivable 
that Skinner could hâve received the $4,000 check on the day before 
the pétition was fîled without having reasonable cause to beHeve that he 
was receiving a préférence over the other creditors. As the Court of 
Appeals for the Eighth Circuit said in Coder v. McPherson, 153 Fed. 
951, 83 C. C. A. 91 : 

"Notice of faets whieh would iiicite a man of ordlnary prudence to an in- 
quiry under simllar circunistances is notice of ail the facts which a reason- 
ably diligent inquiry would disclose." 

See, also, Wetstein v. Franciscus, 133 Fed. 900, 67 C. C. A. 62 ; In re 
Andrews (D. C.) 135 Fed. 599; Sundheim v. Ridge Ave. Bank (D. C.) 
138 Fed. 951, affirmed (C. C. A.) 145 Fed. 798 ; ColHer on Bankruptcy 
{6th Ed.) 485 ; L,oveland on Bankruptcy (3d Ed.) 561. We are also of 
the opinion that the préférence was voidable under section 48 of the 
stock corporation law of New York (Laws 1892, p. 1838, c. 688) and 
section 67e of the bankruptcy act. Section 67e provides, inter alla, as 
f ollows : 

"And ail conveyances, transfers or incumbrances of his property made by a 
debtor at any time within four months prior to the filing of the pétition 
against him, and while insolvent, which are held null and void as agalnst the 
creditors of such debtor by the laws of the state, territory or district in whieh 
such property is situate, shall be deemed null and vold under this act against 
the creditors of such debtor if he be adjudged a bankrupt, and such property 
shall pass to the assignée and be by him reclalmed and recovered for the 
beneflt of the creditors of the bankrupt." 

Upon this branch of the case we think the pleadings sufficiently pré- 
sent the issue and that nothing need be added to the opinion of the 
court in Wright v. Gansevoort Bank, 118 App. Div. 281, 103 N. Y. 
Supp. 548, where the précise point was decided in an action growing 
out of the failure in controversy. 

The judgments are affirmed with costs. 
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KNICKERBOOKER v. HALLA et al, 
(Circuit Court of Appeals, Niutli Circuit. May 4, 1908.) 

No. 1,478. 

SIlNES AND MiNERALS — ClAIMS — FOBrEITUBE— ASSESSMENT WOEK— PeBFOEM- 

ANCE— Question fob Jury. 

Evidence as to the performance of assessment work on a mlning claini 
for ttie interest of a co-owner, aufficient to prevent a forfeiture of liis in- 
terest, as autliorized by Rev. St. § 2324 (U. S. Comp. St. 1901, p. 1426), 
in case of a co-owner's failnre or refusai after notice to perform liis part 
of tlie necessary assessment worli, held for the jury. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

J. Allison Bruner, Elwood Bruner, and A. J. Bruner, for plaintifï in 
error. 

J. C. Campbell, W. H. Metson, P. C. Drew, C. H. Oatman, and J. A. 
MacKenzie, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was an action in ejectment, tried by 
the court below with a jury; the plaintifï, who is the plaintifï in error 
hère, suing to recover an undivided one-fourth interest in a certain 
mining claim, situate in the Fairbanks mining district of Alaska, con- 
taining about 160 acres, which was located by an association of eight 
persons, of whom the plaintifï in error was one, one S. Lapiana an- 
other, and the défendants to the action, and parties to whose interest 
they hâve succeeded, were the others. The validity of the location is 
not in question ; both sides to the controversy claiming thereunder. In 
addition to his undivided one-eighth interest, claimed as one of the 
original locators, the plaintifï claimed the undivided interest of tapi- 
ana, f rom whom he received a deed purporting to convey that interest 
shortly before instituting the action. Of the défendants, Halla claimed 
six-sixteenths, Sedlacek one-sixteenth, and the Solomon Mining & 
Trading Company nine-sixteenths, alleged in the answer to hâve been 
acquired by that company by deed from John A. Webb; one-sixteenth 
of which being conveyed to Webb by Halla, and eight-sixteenths being 
acquired by Webb through the doing by him of the annual assessment 
work upon the claim for the year 1902, and the alleged failure of 
Knickerbocker, Lapiana, and two of the other original locators to do 
any of that assessment work, or to contribute their proportion of tKe 
expense of the annual labor so alleged to hâve been done by Webb, and 
the conséquent forfeiture of such interests to Webb. The défendant 
Sampson was a lessee of the other défendants. In his reply the plain- 
tifï in the action put in issue the alleged forfeiture and set up the per- 
formance by him of his proportion of the annual labor upon the claim 
required for the year 1902. 

Section 2324 of the Revised Statutes (U. S. Comp. St. 1901, p. 1426) 
provides, among other things, for the doing of a certain amount of 
work or the making of a certain amount of improvements upon mining 
claims, and that: 
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"IJpon the failure of ariy one of several co-owners to coiitribute his pro- 
portion of the expenditures requlred hereby, the co-owners who hâve perform- 
ed the labor or made the improvements may, at the expiration of the year, 
^'ive such delinquent co-owner Personal notice in writing or notice by pub- 
lication in the newspaper published nearest the claim, for at least once a 
week for ninety days, and If, at the expiration of ninety days after such notice 
in writing or by publication, such delinquent shall fail or refuse to contrlbute 
his proportion of the expenditure requlred by tliis section, his interest In the 
claim shall become the property of his co-owners who hâve made the requlred 
expenditures." 

Webb testified that he and others interested with him performed 
labor upon the claim in the year 1902, of the value of $100, and that 
he thereafter demanded of the plaintiff, Knickerbocker, the payment 
of his proportion of that expenditure, which Knickerbocker refused to 
make, and that he subsequently published in a certain named news- 
paper, published nearest the claim, for the statutory period, a notice 
to the efïect that he had performed such labor, and requiring of the 
plaintifif the payment of his proportion thereof, which payment the 
plaintiff refused, and ever since has refused, to make, by reason of 
which claimed failure and refusai it is contended the plaintiff for- 
feited his interest in the ground; and the court below took that view 
of the matter, and, upon the conclusion of ail of the évidence, instruct- 
ed the jury to render a verdict for the défendants, which was accord- 
ingly donc. 

The difficulty is that Knickerbocker testified that in the fall of 1903 
Webb came to him in regard to the doing of the work upon the claim, 
and that he (Knickerbocker) agreed with Webb that he would send" a 
man to do his proportion of the wqrk, and that acoordingly he dî3 
send a man named Stephen Jasper, who was indebted to him (Knicker- 
bocker) in more than the sum of $25 for dental work, and that Jasper 
did, in the month of November of the year 1902, that amount of la- 
bor upon the claim for Knickerbocker. The afïïdavit of Jasper was 
introduced in évidence under a stipulation of counsel to the effect that 
it should be considered as his testimony, in which Jasper swore: 

"That in the month of November, 1902, he dld .$23 worth of labor upon said 
Halla Tract claim at the instance of h. C. Knickerbocker, one of the owners 
thereof; that he was paid therefor by said Knickerbocker the sum of $25; 
that said labor so performed cousisted in sinking a hole and running a eut 
in the southem portion of said Halla Tract ; that said labor and improvements 
were made at the request of L. C. Knickerbocker, one of the owners of said 
Halia Tract, for the purpose of performing the anual labor upon said mining 
claim requlred by the law of the United States." 

If that testimony was true, which was for the considération and 
détermination of the jury, then clearly Knickerbocker paid more than 
his proportion of the $100 which the défendants contend was the 
value of the labor necessary to be performed upon the claim during 
the year 1902, the necessary resuit of which would be that the for- 
feiture of the plaintiff's interest alleged and contended for did not 
occur. 

The judgment is reversed, and the cause remanded to the court 
below fôr a new trial. 
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JONES et al. v. F. Â. HARDY & CO. 

(Circuit Court, N. D. Illinois, B. D. June 23, 1908.) 

No. 27,606. 

Patents— Infringement—Eyeglassks. 

Tlie Flncti patent, No. 606,928, for eyeglasses, coustrued, and Jield 
not Infrlnged. 

In Equity. On final hearing. 

H. P. Doolittle and Coburn & McRoberts, for complainantg , 
L. M. Hopkins, for défendant. 

KOHLSAAT, Circuit Judge. This cause was instituted to enjoin 
défendant from infringing patent No. 666,938, granted to R. B. Finch 
January 39, 1901, for improvements in eyeglasses, and is now before 
the court on final hearing. T^he single claim of the patent, as finally 
allowed, reads as follows, viz. : 

"In eyeglasses the comblnatlon with the eyeglass frame or lens-mountiugs, 
of a bridge having bends at the extremities of Its bow portion, said bends 
belng substantially perpendicular to the plane of the lenses, and projections 
extending forwardly from the bends to the frame or lens-mountings ; and 
spring-held lever-arms extending across the Jbridge, and sultably fulcrumed 
on the frame or mountings, thelr inner extremities or nose-pleces being nornjal- 
ly spring-pressed toward the bow of the bridge whereby there Is co-operatlve 
gripping action between the nose-pleces of the lever-arms and the bow of the 
bridge, in a plane substantially perpendicular to that of the lenses." 

The saddle-bridge of the patent in suit is rigid, and consists of the 
bow, bends at each end in a direction perpendicular to the plane of the 
lenses, and extensions or forward projections continuing from the 
bends on which the lenses and guards carrying gripping pads are 
mounted. 

As originâlly presented, the application called for six claims, ail 
of which were rejected by the examiner. Thereupon claims 4, 5, and 
6 were abandoned, and claims 1, 3, and 3 amended, refiled, and again 
rejected. Thereupon applicant erased ail the claims and filed two 
substitute claims, both of which were rejected also. Applicant again 
erased his claims and substituted two other claims, both of which were 
rejected by the examiner with the suggestion that: 

"Co-operative action between the bridge and nose-pieces In a plane substan- 
tially perpendicular to the plane of the eyeglasses Is necessary." 

In endeavoring to meet this suggestion, the last-named two claims 
were erased, and two new claims substituted. Thèse were also re- 
jected, as differing only in spécification of function, and, following a 
f urther suggestion of the examiner, the daim as it now stands was 
substituted for the two last rejected, and allowed. 

Some point is made by défendant that no new oath or spécification 
was presented. It would seem that the fact that the original spécifica- 
tions are available indicates a rétention of the substance of the orig- 
inal alleged patentable matter, to make it unnecessary that a new oath 
be taken as well as to in a way meet the claim of défendant that 
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the invention was that of the examiner, ratlier tlian that of the ap- 
plicant, although the parentage of the inventive idea seems to hâve 
been somewhat in suspense at times. "It is suggested," says the ex- 
aminer, "that the claims be amended to state that the bridge is bent 
in a plane perpendicular to that of the lenses, and that the lever-arms 
extend across the bridge and are pressed by their springs towards the 
bridge thereof, causing the gripping action between the bridge and 
the nose-pieces in a plane substantially perpendicular to that of the 
lenses." The advice seems to hâve been followed. This was ap- 
parently deemed necessary by the examiner, in order to escape the 
références of record and the charge of aggregation. As finally allow- 
ed, the patent in suit, it is claimed, difïers from the prior art cited 
to the examiner mainly in the alleged "co-operative gripping action 
betvi'een the bridge and the nose-pieces," to quote complainants' solici- 
ter. Brief, p. 15. The patentée had in mind the production of an 
eyeglass which should be readily adjustable with one hand, and at 
the same time grip the nose firmly. He took the well-known so-called 
saddle-bridge from the spectacle art, removed the temple pièces, and 
combined the bridge with spring-held lever-arms mounted on the 
f rame and extending across the bridge ; their extremities being spring 
pressed toward the bow of the bridge, thereby claiming to cause a 
gripping of the nose. 

It was not new to adapt the saddle-bridge to eyeglasses. Cloutier 
patent, No. 598,908, granted Pebruary 15, 1898, caïls for its use in 
connection with spectacles and eyeglasses, and alsO discloses the post, 
similar to that upon which Finch mounts his spring-driven gripping 
arms. Nor was it new to provide eyeglasses with spring-gripping 
arms. Cottet was granted a patent for a "pince nez," May 26, 1896, 
and numbered 560,895, in wliich the so-called c. bridge is placed in 
combination with spring or lever pressed plaquettes or guards, which 
are made to grip tlie nose in the same fashion as those of the patent 
in suit. In the original applications, Finch evidently contemplated the 
use of lever-guards having small, single pads, as distinguished from 
pads having long bearing surfaces. This feature remains in his draw- 
ings and spécifications, and is emphasized in his argument before the 
examiner. The claim is somewhat obscure as to this feature. As ac- 
tually mounted, commercially the guards hâve two bearing pads or 
small dises which are to ail intents and purposes the équivalents of 
the Cottet guards or bearing pads. The Finch drawings show a bear- 
ing upon the nose practically in a line parallel with the eyes, while in 
the record and briefs it is insisted that the skin of the nose is, by the 
gripping action of the guards, forced into the opening between the 
nose and the bow, so that the glasses, while resting thereon, are firm- 
ly gripped by the pads. The single pads would not bave a tendency 
to force into a bunch the skin of the nose. It will be borne in mind 
that the functional description of the claims in suit adds nothing to 
the patentable features of the device. The device of Norton patent. 
No. 622,779, granted April 11, 1899, discloses an eyeglass greatly 
resembling that in suit. It is not clear, however, that the bridge in 
use is a saddle-bridge, nor is the guard mounted on a projection 
162 F.— 21 
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extendingf at right angles to the plane of the lenses, but rather in tlie 
saine plane. Claim 1, however, calls for a "spectacle-bridge," and claim 
2 for "a bridge-piece adapted to rest upon the wearer's nose and bent 
at each end beyond its points of attachment to the lens to form stand- 
ards, and spring actuated clamping devices," etc. If the long pads 
are the équivalent of the two gripping dises on each of complainants' 
guards, as now constructed, the différence between the two devices is 
very narrow. 

Many other patents are introduced in évidence, bearing more or 
less closely upon the matter under considération. Those cited are ail 
that it is deemed necèssary to mention. There is no doubt as to in- 
fringement. Défendant has taken the Finch patent as allowed and 
added the long pad, or rather the two pads on each spring guard, 
practically identical with complainants' présent mounting. 

This, as above stated, is not the bridge and mounting of the patent. 
The long guard with its gripping pads is an essential feature of dé- 
fendants device. Whether or not there is novelty in the patent in suit 
is not hère determined. Défendant has not appropriated the device 
therein shown, and is held not to be an infringer. 

The suit is dismissed for want of equity. 



In re LUFTIG. 
(District Court, D. Massachusetts. September 13, 1905.) 

1. BANKEUPTCY— DlSCIIAEGE— GROXjNDS FOR ReFUSING. 

Tlie fact tliat a banlii'upt, after the filiiig of the pétition agaiust him, 
procurée! the buying up ôf a creditor's claim, and furnished tlie money 
therefor, with intent to defeat the bankruptcy act, Is not a ground for re- 
fusing his discharge, under Banlir. Act July 1, 1898, c. 541, § 14b (1), 30 
Stat, 550 (U. S. Comp; St. 1901, p. 3427), where it is not shown that the 
creditor lînew that the baniîrupt furnished tlie money, so as to render 
him guilty of an offense under section 29b (4), 30 Stat 554 (U. S. Comp. 
St. 1£»01, p. 3433), although, if he was guilty of such offense, the bankrupt 
was alsp guilty as a particlpator therein. 

2. Same— Commission of Pbadd Wiiich would Warrant Revocation. 

The court Is not required to grant a discharge to a banlirupt, linowlng 
at the time that facts exist whleh would render such diseharge revocable 
for fraud had they flrst come to light after it was granted, although no 
cause for refusing it is shown under Bankr. Act July 1, 1898, c. 541, § 
14b, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427). 

3. Same— Making False Oath. 

A bankrupt refused. a discharge on the ground that he made a false 
oath in his testimony glven in the bankruptcy propeedlngs. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §§ 

732-734.J 

In Bankruptcy. On application for discharge. 

Warren & Garfield, for objecting creditors. 
Arthur Taylor, for bankrupt. 

DODGE, District Judge. Luftig was adjudged bankrupt February 
à, 1904, upon an involuntary pétition fîled by three creditors October 
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31, 1903. He contested the adjudication, which was finally ordered aft- 
er a référence, in the course of which a considérable amount of évi- 
dence was taken and a report thereon filed by the référée January 28, 
1904. The référée found that, being insolvent at the time, Luftig had 
conveyed property to certain of his creditors with intent to prefer them. 

On August 6, 1904, the trustée in bankruptcy reported, although with 
some hésitation, that after examination he had been unable to discover 
any facts on the strength of which the bankrupt's discharge should be 
refused. The bankrupt appHed for a discharge on May 28, 1904, and 
spécifications of grounds of opposition were thereafter filed by several 
creditors. The référée to whom thèse were referred reported on May 
4, 1905, that the charges made in them of failure to keep books of ac- 
count and of concealment of assets had not been sustained, but that a 
charge of having purchased a claim from a créditer with intent to de- 
feat the bankrupt act was sustained ; also charges of having made false 
oaths in the proceedings in the case. 

At the hearing which has been had before the court upon this report, 
both the bankrupt and one of the objecting creditors disputed the con- 
clusions reached by the référée. As appears by the report, at thé hear- 
ing before the référée on objections to the discharge the testimony tak- 
en at the eariier hearing on adjudication, and also the testimony taken 
during the bankruptcy proceedings prior to the application for dis- 
charge, was used, under an agreement of counsel making any évidence, 
taken at any stage of the proceedings, so far as the same was material 
and compétent, available upon the question of discharge. Ail the évi- 
dence before the référée has been submitted to the court with his report. 

1. So far as those grounds of opposition which hâve not been sus- 
tained by the référée are concerned, I am unable, on the whole. not- 
withstanding the argument of the objecting creditors, to find sufïicient 
reason for disagreeing with the conclusions which the référée has 
reached. 

2. The spécification in relation to the purchase of a claim from a 
créditer, which the référée has found to be sustained, had not been made 
at the time the question of discharge was sent to the référée for re- 
port, but was contained in an amendaient to the spécifications originally 
filed, allowed by the court on April 6, 1905. It is as follows: 

"Said bankrupt, on or about Mardi 1, 190i, either himself or acting by one 
Jacob Sopersteln and one Barney Aaronson, or one or more of said parties, 
did, with intent to defeat the bankruptcy act, and for the purpose of pre- 
venttng or reducing opposition to his discharge in thèse banlirnptcy proceed- 
ings, and for the purpose of eliminating from tliese proceedings one Louis 
Rosenberg, a ereditor of his and one of the petitloning creditors in said banls- 
ruptcy pétition, and said Ilosenberg's attorney, malie a settlement with said 
Rosenberg by which said Rosenberg's claim was satisfied In such a way that 
said Rosenberg and said [attorney] tooli no further part in thèse bankruptcy 
proceedings." 

Assuming that the above spécification sufiîciently charges the bank- 
rupt with the offense of which the référée finds him guilty, viz., that 
of aiding and participating in the receipt by Rosenberg of a material 
amount of property from the bankrupt, after the filing of his pétition, 
with intent to defeat the act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. 
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S. Comp. St. 1901, p. 3J:18]), and agreeing as I do with the référée 
that, if Rosenberg was guilty of the offense described in section 29b 
(4), the bankrupt was guilty of the same offense if he participated in 
Rosenberg's commission of it by virtue of section 1 (19), I am still un- 
able to regard Rosenberg's guilt as sufficiently established by the évi- 
dence. There is no claim that Rosenberg received any money directly 
from the bankrupt. What he received was paid to him or to his atto^"- 
ney by Aaronson or Soperstein. Under thèse circumstances, unless he 
knew that the money so paid came from the bankrupt, I do not think 
he is proved guilty of having committed the offense referred to. The 
mère sale of his claim to Aaronson or Soperstein would not necessarily 
be a commission of that offense, or necessarily involve any intent to 
defeat the act. The référée has nowhere expressly found that Rosen- 
berg knew that the money paid really came from the bankrupt, and 
the évidence does not convince me that such a finding was required or 
could be supported. If Rosenberg is not shown to hâve committed the 
offense, the bankrupt is not shown to hâve been a participant in it, and 
the utmost that can be said of him is that lie procured the buying up of 
a creditor's claim and in some way provided or promised the money 
used for the purpose. This, though donc with intent to defeat the act, 
is not a ground under section 14b for refusing his discharge. 

The évidence shows, however, that Rosenberg received for the as- 
signment of his claim to Aaronson or Soperstein its full amount and 
something further wherewith to pay his attorney's charge. I accept 
the referee's conclusion that the money paid came in some form from 
the bankrupt, and that the claim was thus purchased for the purpose of 
getting rid of a troublesome prosecutor. I agrée with the référée that 
the purchase of the claim constituted a fraud upon the other creditors, 
and that such a fraud would make the discharge revocable under sec- 
tion 15, had it been granted before the facts were shown. I am unable 
to believe that the act requires the court to grant a discharge, know- 
ing at the time that facts exist which would thus render it revocable 
for fraud, had they first come to light after it was granted, although 
no cause for refusing it under section Wb is shown. The facts proved 
in regard to the settlement of the Rosenberg claim would therefore, in 
my opinion, justify me in refusing the discharge, did the case présent 
no other reasons for doing so; but other sufficient reasons appear, 
wholly independent of the settlement in question. 

3. The bankrupt's testimony on December 23, 1903, during the hear- 
ing on the question of adjudication, first, that he did not remember what 
amount of stock in trade he had sworn to on May 25, 1903, as then 
owned by him, and later, on the same day, that he was sure he did not 
swear on May 25, 1903, that he then owned stock to the amount of $5,- 
000, and also his testimony on January 20, 1904, in the same hearing, 
that the amount of stock he swore to on May 25, 1903, was $2,500, is, 
in my opinion, clearly shown to hâve been false testimony. Each of 
the above statements I consider to hâve been a false oath, knowingly 
and fraudulently made by the bankrupt in thèse proceedings, and ma- 
terial therein. That the bankrupt did in fact swear on May 25, 1903, 
for the purpose of qualifying as surety on a bond to dissolve an attach- 
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ment, that he then had a, stock of jewelry worth $5,000 and unincum- 
bered, is proved by the évidence of the attorney for the plaintiff in 
the suit wherein the attachment was made, by the évidence of the mas- 
ter in chancery before whom the oath was taken, and by his record of 
the oath then taken by the bankrupt. This évidence was introduced 
after the bankrupt's first testimony on December 33, 1903, which is 
above referred to, but before his later testimony given on the same day, 
and before his testimony given on January 30, 1904, also above refer- 
red to. I cannot doubt that the bankrupt knew perfectly well what he 
had sworn to when seeking to quaUfy before the master in chancery, 
and that his statements that he did not remember and that he did not 
swear to $5,000 worth of property were attempts to avoid the effect ap- 
prehended in the bankruptcy proceedings from the fact that he had so 
sworn. 
The discharge is refused. 



In re O'HARA. 

(District Court, M. D. Pennsylvanla. June 23, 1908.) 

No. 87i), in Bankruptcy. 

1. Bankiîijptct— Exemptions— Time for Claiming. 

Ordinarily it is sufficient if a bankrupt makes his claim to exemption 
in his schedules, and an extension of time for filing his schedules also 
extends the time for making such claim. 

2. Same— Résidence of Eankbupt. 

A bankrupt who, prior to the institution of involuntary proceedings 
against him, abaiidoned liis business in Peniisylvania and went with his 
wife to réside with his parents in another state, while seeking a position 
to work wherever it might be found, and in fact secured a position in a 
third state, where he was when his sche<lules were fiied, and to which he 
subsequently removed his wil'e and household goods, although he returned 
to Pennsylvanla a year later on obtalning a position there, was not a 
bona fide résident of that state when liis schedules were iiled, so as to be 
eutltled to claim exemptions under its laws. 

In Bankruptcy. On exceptions to report of W. L,. Hill, référée, re- 
fusing bankrupt's exemption. 

A. Mitchell Palmer, for bankrupt. 
F. B. Holmes, for creditors. 

ARCHBAL,D, District Judge. Under ordinary circumstances, it is 
sufficient if the bankrupt claims his exemption in his schedules, and as 
that was donc hère it was in time. Lipman v. Stein, 14 Am. Bankr. 
Rep. 30, 134 Fed. 335, 67 C. C. A. 17. Nor is it material that he was 
given ten days extra by the référée within which to file his schedules ; 
the grâce accorded him extending to everything which was so cov- 
ered. The reason given by the référée for denying the exemption can- 
not, therefore, be sustained. It is contended, however, that the bank- 
rupt was a nonresident at the time of claiming his exemption, and so 
was not entitled to it. The right is to be determined as of the date 
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when it was claimed, and, if not a résident of Pennsylvania at that time, 
the bankrupt must be denied his exemption, even though a résident be- 
fore and since. The facts with regard to this are as f ollows : 

In the summer of 1906 he was conducting a store at Mt. Pocono, Pa., 
which he had started in April, having previously been a telegraph oper- 
ator thére ; and some time in July or August, having become financial- 
ly embarrassed, he abandoned his business, leaving it in the hands of 
two clerks, and going with his wife to his former home, with his par- 
ents, at Oswego, N. Y. Shortly afterwards, on August 26th, a domes- 
tic attachment was issued against him as an absconding debtor; and 
this was followed September lOth by the présent involuntary proceed- 
ings in bankruptcy, in which an adjudication was obtained October lOth 
following. So out of reach with his former affaira was he during this 
period, and for several weeks afterwards, that he did not know that 
the proçeedings had been instituted, and it was only with diiîîculty that 
counsel, who were supposed to represent him, were able to get in com- 
munication with him, so as to prépare and file his schedules and make 
claim for his exemption. This was due, no doubt, to the fact that he 
was seeking employment again as a telegraph operator, and was as- 
signed to temporary positions, a few days at a time, hère and tliere, 
finally landing in Connecticut, where he was when his schedules were 
filed, and where he remained for nearly a year, sending for his wife, 
removing their goods from his house at Mt. Pocono, and going to 
housekeeping in furnished rooms. 

Under the circumstances, it is fair to conclude, notwithstanding his 
présent protestations, that when he dropped everything, in the way he 
did, at Mt. Pocono, and went seeking work wherever he could get it, 
making it home for himself and wife, so far as he had any, at the home 
of his parents, although his wife's father was living in the vicinity of 
Mt. Pocono, he did it without any présent intention of returning, or of 
retaining his hold there. It is true that he did not move the furniture 
out of his house at Mt. Pocono until about the time that he filed his 
schedules, when it was sold by the sheriff; but he had no place for 
them until he settled down in Connecticut. It is also true that he had 
lodged an application for a position as a telegraph operator with the 
Delawarè, Lackawanna & Western Railroad, for whom he had previous- 
ly worked, which might lead to his return, as it bas recently. But this 
at best was a mère possibility. Accepting résidence, giving citizenship 
and domicile, as defined in Price v. Price, 156 Pa. 617, 37 Atl. 291, 
aë the place where a person bas his true, fixed, and permanent home, 
to which it is his intention to return whenever absent from it, and that 
when one is so established it is to be taken as continuing until another 
has been acquired elsewhere, it is negatived, in the présent instance, 
by the complète abandonment by the bankrupt of the business in which 
he was engaged, the breaking up of his home, and going with his 
wife to réside with his parents in Oswego, while seeking work else- 
where, and in his finally settling down and going to housekeeping in 
Connecticut, where he secured a position ; no hold being retained mean- 
while on anything in Pennsylvania, manifesting an intention or expec- 
tation of coming back hère. 
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The exemption laws of a state are passed for the benefit of its rési- 
dent citizens, in order tliat they may not be reduced to utter poverty 
and become charges on the community. Yelverton v. Burton, 28 Pa. 
354 ; Snow v. Dill, 13 Phila. (Pa.) 138. A bona fide résidence is es- 
sential to the right. Dock v. Cauldwell, 19 Pa. Super. Ct. Rep. 51 ; Col- 
lom's Appeal, 12 Wkly. Notes Cas. 309. And it does not exist in favor 
of an absconding debtor. McCarthy's Appeal, 68 Pa. 219. The 
bankrupt, therefore, had no such résidence in Pennsylvania, at the time 
of claiming his exemption, as entitled him to it, and the référée was 
right in disallowing it, although not for the reasons given. 

His action in refusing it is affirmed. 



In re MINERS' BREWING CO. 

(District Court, E. D. Pennsylvania. January 2, 1908.) 

No. 2,301. 

1. BaNKRTJPTCT— REFEREES— JQEISDICTION — SALB OF REAL ESTATE. 

A référée in bankruptey lias authority, if the facts warrant it, to order 
a sale of tlie bankrupt's real estate dlscharged of liens, and to hear 
elaims on the fund produced by the sale, and détermine their validity, 
extent, and relative priorlty. 

2. SAME— ORDEB— CONCLUSIVENESS. 

Where a court of bankruptey, after hearing, referred the case back 
to the référée, wlth directions to pass on ail questions before him and 
to make distribution of the funds in the hands of the trustée, which 
were the proeeeds of a sale of real estate of the bankrupt diseharged of 
liens, such order eoustituted a conclusive détermination of the referee's 
authority to order a sale of the real estate diseharged of liens, so far as 
the district court was concerned. 

3. Same— CtAiMS— Priority— Defective Liens. 

Where a mechanics' lien on real estate of a bankrupt sold freed from 
liens was defectlve on its face, clalmant was not entitled to priorlty in 
the distribution of the fund derived from the sale. 

4. Same—Cbeditoes— Change of Position — Ambndment. 

After bankruptey proceedings had flxed the status of various creditors, 
a creditor claiming a niechanlcs' lien as a subcontractor should not be 
permitted to amend the record of his lien claim so as to change the same 
into a claim as a contractor on an agreemeut made directly with the 
bankrupt acting by one of its authorized agents. 

In Bankruptey. Certificates of référée. 

Martin F. Duflfy, for trustée. 

George M. Roads,. for First National Bank of Minersville, Pa., at- 
tachment creditor of Charles A. Gildemeyer, lien claimant. 

Joseph H. Brinton, for Diehl Mfg. Co. 

Charles E. Berger and Charles E. Breckons, for Charles Myers, 
mortgagee. 

J. B. McPHERSON, District Judge. I shall add nothing to the 
voluminous record in this case, except what is necessary to announce 
as briefiy as possible that I hâve considered the questions arising upon 
the two certificates of the leârned référée — having been much assisted 
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by his clear and satisfactory reports — ând that I am of opinion as 
follows : 

(1) Under the facts reported by him, the référée had authority to 
order a sale of the bankrupt's real estate discharged of liens. 

(3) Upon thèse facts, he had authority also to hear daims upon the 
ftind produced by the sale, and to détermine their validity, extent, and 
relative priority. 

(3) In any event, the question concerning his authority thus to heai" 
and détermine is not now open for discussion in this court, having 
been decided by the following order made October 3, 1906 : 

"Upon hearing and considération herein, it is ordered that thls cause be 
referred back to the référée vvlth directions to pass upon ail auestions before 
him, and to make a distribution of the funds in the hands of the trustée, be- 
ing proceeds of the real estate of said bankrupt." 

(4) The Gildemeyer mechanics' claim is not valid as a mechanics' 
lien, and confers no right to priority, either upon the claimant himself 
or upon the First National Bank of Minersville, his attaching creditor, 
or upon George Bail, his assignée. 

(5) Even if the Gildemeyer claim is a valid mechanics' lien against 
other creditors, the claimant — and therefore his attaching creditor 
and his assignee^are estopped from asserting the priority of such 
lien against Charles Myers, mortgagee, and his assignée, the Union 
Safe Deposit Bank. 

(6) The mechanics' claim of the Diehl Manufacturing Company is 
not valid as a mechanics' lien, being defective upon its face — as well 
as for other reasons— and therefore is not entitled to priority in the 
distribution of the fund. 

In this connection it should be added that the Diehl Manufacturing 
Company presented a pétition on November 6, 1907, after the argu- 
ment of the questions certified by the référée, asking for leave to ap- 
ply to the common pleas of Schuylkill county for permission to amend 
the record of the claim on file in that jurisdiction. This pétition has 
been considered, but I think it should be refused. The petitioner de- 
sires to make, not a merely formai amendment of its claim, but so 
substantial a change as to alter its position materially. Instead of 
claiming to be entitled to a lien as a subcontractor, it desires to amend 
the record so as to claim as a contractor upon an agreement made di- 
rectly with the bankrupt, acting by one of its authorized agents. This, 
I think, should not now be permitted. The bankruptcy proceedings 
hâve already fixed the status of the varions creditors, and, while it 
may be true that even in such a situation merely formai amendments 
might with propriety be allovi'ed, I do not think that the district court 
— assuming its power so to do— should permit a creditor to alter his 
position materially for the express purpose of obtaining an advantage 
over other creditors to which he would not otherwise be entitled. In 
the absence of exceptional circumstances, this certainly is, and should 
be, the gênerai rule. 

The pétition of the Diehl Manufacturing Company, filed on Novem- 
ber 6th is therefore refused. The clerk is also directed to enter an 
order affirming the action of the référée in hearing and passing upon 
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daims to the fund that was produced by the sale of the bankrupt's 
real estate, and in refusing priority to tlie Gildemeyer claim, and to 
the claim of the Diehl Manufacturing Company. 

If thèse two daims are not entitled to priority, it is manifest that 
the Myers mortgage should be paid in fuU, and the trustée is there- 
fore directed further to pay the sum due upon that mortgage, unless 
an appeal on behalf of the medianics' lien daimants, or either of them, 
is seasonably taken from the foregoing order. 



FALLON V. CORXELL STEAMBOAT CO. 
(Circuit Court, S. D. Xew York. June 16, 1908.) 

1. îlASTER AND SeKVANT— MaSTER'S LiABILITY FOB INJURY TO SERVANT— FEL- 

Low Servants. 

The crews of two vessels owiied by the same employer are not by rea- 
sou of tliat fact in a common employment, and a member of one crew is 
not a f ellow servant witla uiembers of the other. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 405, 400, 402.] 

2. Same— Master of Vessel and Seamen. 

l*he master of a vessel is not a f ellow servant with any other member 
of the crew. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 492.] 

A; Law. On demurrer to complaint. 

Hyland & Zabriskie, for plaintiff. 
Amos Van Etten, for défendant. 

HOUGH, District Judge. The demurrer admits (inter alla) that 
the défendant owned and operated two tugboats. Plaintiff's décèdent 
was employed by défendant as an engineer on board one of them, but at 
the time in the complaint mentioned he was working as a fireman. The 
tugs collided, and it is alleged that the resulting death of plaintiff's 
décèdent was "whoUy caused by and through the fault, négligence, and 
carelessness of the défendant," and the erroneous navigation of "said 
vessels upon the part of the masters thereof, who were in charge of 
and controlling the navigation" of the same. In a separate sentence 
it is said that the master of one of the tugboats was at the time intox- 
icated. 

The allégation of intoxication may be disregarded. If there were 
no other allégation of fault in the complaint, I am indined to think it 
would be demurrable, for non constat that a man, though intoxicated, 
may not steer a boat skillfully. But the allégation of drunkenness 
stands by itself , and the statements of négligent navigation by both tugs 
and their masters are sufScient. It must therefore be assumed, on 
this hearing, that décèdent was an engineer in defendant's employ- 
ment, that he was at the time of bis death voluntarily acting as a fire- 
man, and that the careless navigation of both tugs caused his death 
without fault on his part. 
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The questions suggested are : First, whether a man who is an en- 
gineer, and voluntarily, but temporarily, acts as fireman, thereby 
changes his status in respect of the law concerning négligence of fellow 
servants; second, whether either an engineer or a fireman is a fellow 
servant with (a) the master of his own vessel, or (b) the master of 
another vessel of the same ownership. 

This demurrer cannot be sustained, uniess it be held that the en- 
gineer or fireman on one of two vessels of common ownership is a 
fellow servant with the master of both vessels ; for under this com- 
plaint proven négligence on the part of the master of either tug would 
justify recovery. I hâve no doubt that the crews of two vessels own- 
ed by the same employer are not by reason of that fact in a common 
employment, and this for the reasons given in The Pétrel, Prob. Div. 
1893, 320. Strictly speaking, this disposes of the demurrer. 

But, to consider the questions further, I am not aware of any case 
declaring, otherwise than by dictum, that the master of a vessel is not 
a fellow servant with the members of his crew; but I do think that 
the dicta to that effect in The Hamilton, 146 Fed., at page 727, 77 
C. C. A. 150, and The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 h- 
Ed. 760, are controlling on this court. The Clatsop Chief (D. C.) 8 
Fed. 163, and The Transfer No. 4, 61 Fed. 364, 9 C. C. A. 521, look in 
the same direction, and with Judge Deady, in The Clatsop Chief, I 
think there is some authority and "more reason" for holding the com- 
mon employer liable for injuries caused to inferior members of the 
crew by the négligence of the master. If référence be made to the 
leading case in the United States on the law of fellow servant (Far- 
well v. Boston & Worcester Railroad Corporation, 4 Metc. [Mass.] 
49, 38 Am. Dec. 339), one must feel how inappropriate the reasoning 
there used is to the relation of crew and captain. Shaw, C. J., said : 

"Where several pei'SOJis are employed in the coiiduct of one common euter- 
prise or uudertakirig, and tlie safety of eacli dépends mucli on the care and 
sklU with which each other shall perfomi his appropriate duty, eaeh is 
an obsei-ver of tlie conduct of the others, can give notice of any misconduct, 
incapacitj', or neglect of duty, and leave the service if the connuoji employer 
wlll not take sufch précautions and enipioy sucli a.!;ents as the safety of the 
whole party inay requlre " Page 59 of 4 Metc. (38 Am. Dec. 339). 

This was said in 1842, it is a great lawyer's best justification for the 
fellow servant rule, and no better has ever been given. We are apt 
to cite the rule andforget the justification. Under modem conditions 
there may still be some employments to which this reasoning is ap- 
plicable ; but it is not and never was applicable to shipboard conditions. 
The master of a ship is for almost every purpose (so far as his crew 
is concerned) a vice principal, and he may on occasion not only rep- 
resent his owners, but represent the law, certainly to the extremity of 
imprisonment, and possibly to the length of killing a mutinous sub- 
ordinate. To hold that such a man is a fellow servant with any in- 
ferior officer or seaman seems nearly absurd, and certainly irreconcil- 
able with the best reason for the rule laid down by Chief Justice Shaw. 

It is asserted that most of the cases treating of the relations of 
master and crew are to be found in admiralty, and that they are there- 
fore not applicable to this common-law action. The doctrine of fel- 
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low servant is not of admiralty origin. It is a common-law rule, which 
has been imported into the admiralty. It may be that admiralty bas 
not unreservedly accepted it ; but, if so, it is only because the rule is 
unreasonable as applied to conditions on board a ship. But, if the 
rule be inapplicable to such conditions, it is just as inapplicable in one 
forum as another. The conditions do not change with the forum. In- 
deed, the rule assumes that the persons are fellow servants to whom it 
is applicable. It is conceivable that the rules of law may vary as be- 
tween common law and admiralty; but it is not conceivable that the 
relations betYc^een employés vary according to the forum in which an 
action is promoted. 

Being, therefore, of opinion that the master of a vessel is not a fel- 
low servant with any other member of the crew, I do not think that 
this décèdent, even when serving as an engineer, was a fellow servant 
with the master of bis own tug, or of any other tug belonging to the 
défendant, and it therefore becomes unnecessary to consider whether he 
changed his condition or gained any other privilèges by voluntarily act- 
ing as a fireman at the time of his decease. It is suggested that a 
distinction should be made between large or deep-sea vessels and har- 
bor tugs. I see no reason for such a distinction. The master of a tug 
is a licensed officer. It may not be necessary for him to exercise the 
great powers of a shipmaster as frequently as must the commander of 
a large vessel on a long voyage ; but the power is there, the relation 
with the owner is the same, and the position of superiority toward every 
other person on board is identical in the case of the tug and in that of 
the océan liner. 

The demurrer is overruled, with leave to answer within 20 days, on 
payment of costs. 



SHTJI/l'HIS V. MacDOTTGAL et al. (liERRYIIIbL, Interveuer). 

(Circuit Court, E. D. Oklahoma. December 28, 1907.) 

No. 1. 

Indians— Descent and Disthibction. 

Uiider the provisions of section 28 of the original agreement between 
the United States and the Creeli Nation and approved by Act Cong. 
March 1, 1901, c. 676, 31 Stat. 869, no child born to Creejj citlzens after 
July 1, 1900, was eligible to the roU. Under the provisions of Act 
Cong. May 27, 1902, c. 888, 32 Stat. 245, and section 7 of the supple- 
mental agreement made with the Creeks and approved by Act Cong. 
June 30, 1902, e. 1323, 32 Stat. 501, chlldren born to citizens subséquent to 
July 1, 1900, up to and inclnding May 2.5, 1901, and livlng upon the 
latter date, were eligible to the roll of citlzeuship, and directed to be 
enrolled by the Commission. If any such chlld died after May 23, 1901, 
or at any tlme before recelving his allotment, It was provlded that "the 
lands and moneys to which lie would be entltled if livlng shall descend 
to his heirs as hereln provided and be allotted and dlstrlbuted to them 
accordingly." Section 6 of the sald supplemental agreement, approved 
in 1902, repealed the provisions of the act of Congress of March 1, 1901, 
in so far as they provlded for deseent and distribution according to the 
laws of the Creelt Nation, and directed that "the desceut and distribu- 
tion of land and money provided for sliall be in accordance with chapter 
49 of Mansfleld's DIgest of the 8tatutes of Arkansas." Held, that a 
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child born to cîtizens of the Creek Nation on May 6, 1901, living May 25, 
1901. dying in November, 1901, enrolled by tlie Commission on October 
8, 1002, allotnient seleeted on April 28, 1004, and patent issiied to bis 
heirs on Oetober 10, 1904, the Arlvansas law of descent and distribution 
embodled in chapter 49, §§ 2522-2045. of Mansfield's Digest (Ind. T. 
Ann. St. 1899, ê§ 1820-1843), nominated the heirs of such deceased child 
and fixed the shares and portions the heirs derived in such allotnient 
set a part and patented to thein. 

2. Same— Agrbements with Indians — Consteuction— Extbaneous Aids. 

Whom the parties to the agreement nieaiit to inelude withiu the terni 
"heirs," if not clearly expressed, must be ascertained by resort to such 
extraneous light as the provisions and other acts and agreemeuts relat- 
ing to the saine subject, and the history and surrounding conditions at 
the time, will afford. 

3. Same — ^Ambiguity. 

The use of the term "descend," in the act of Congress and the agree- 
meuts, belng applied vvhere descent, technlcally speaking, could not take 
place, créâtes an uncertainty and ainbiguity calling for construction. 

4. Same— Taking by Pubchase and Not by Descent. 

Where the deceased dledbefore being enrolled, and the allotment seleet- 
ed or patented to him, bis heirs take by purchase as donees of the na- 
tion, and not by descent. 

5. Same. , 

It was the évident intent of Congress and the fribe to allot the lands 
In severalty amoug the citizens upon the basis of justice, equity, and 
equality, and It was the intention of the parties to the supplemental 
agreement that in case a meniber of the tribe died before receiving his 
allotment virhich he would bave been entitled to, if liviug, his heirs 
should take in ail respects and with the same efCect as if such member 
had not died untll after receiving the allotnient. 

6. Same— "New Acquisition" — ^AiLorMENi. 

Under the Arkansas law of descent and distribution an allotment ac- 
quired by a Oreek citizen by sélection and certificate of allotment or by 
patent became a "new acquisition," and upon the death of such citizen, 
before allotment or after allotment, without issue, or brothers or sisters, 
leaving a father, such father took a life estate; the fee passlng to tlie 
uncles and aunts. 

[Ed. Noté. — For other définitions, see Words and Phrases, vol. 5, p. 
4783.] _ 

7. TjTPe Estâtes — Biohts of Lipe Tenant — Opening Mines or Wblxs. 

A life tenant of lands contaiiiing minerais, oil, or gas cannot open mines 
or wells, or lease the land to others for such purposes. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Life Estâtes, 

8 31.] 

• ■ ■ 

8: Statutes— Construction— Natubai, Meaning. 

In construing statutes like the ones in question, It Isgenerally safe to 
reject an interprétation that does not naturally suggest itself to the 
mind of a casual reader, but is rather the resuit of a laborious effort 
to extract f rom the statute a meaning which it does not at first seem to 
convey. 

9. Indians—Ageîiejients— Construction— Teciinical Meaning. 

In construing any treaty or agreement between the United States and 
an Indian tribe, such treaty or agreement must be construed, not accord- 
ing to the technical meaning of its words to iearned lawyers, but ih the 
sensé in which they would naturally be understood by the Indians. 

10. Same— iNHEBiTED X/Ands. 

Under the provisions of section 22 of the act of Congress approved 

■ April 2G, 1906 (34 Stat. 145, c. 1876), providing "that the adult heirs of 

any deceased Indian of either of the Five Civilized Trlbes whose selec- 
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tion has been made, or to whom a deed or patent bas been Issued for his 
or her share of the lands of the trjbe to which he or she belongs or belong- 
ed may sell and convey tbe lands inherlted from such décèdent," the 
heirs (not fuU-bloods) of a deceased Indian, who dicd before bis sélec- 
tion was made or patent issued, may sell and convey the allotmeut inur- 
ing to them as sucb heirs. 

3.1. Same—"Inheeited"— "Descend." 

Tbe term "inherlted" used in section 22 of saîd act of Congress (Act 
Aprll 20, 1906, c. 1876, 34 Stat. 145), is synonymous witb the word "de- 
scend," as used in the original agreement and supplemental agreement. 
and covers those cases where heirs take by purchase, as well as by 
inberitance, technically speaking. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, pp. 
2012-2014 ; vol. 4, pp. 3606-3607.] 

12. Same. 

Section 22 of said act of Congress (Act April 26, 1900, c. 1876, 34 
Stat. 145), must be construed togetber witb ail other cognate acts, and, 
there belng no reason for any distinction or discrimination between heirs 
taking by purcbase and lieirs taking by descent, technically speaking, 
the said section applies to ail allotments selected by or for deceased 
members of the trlbe in the hands of their heirs, whether such deceased 
member died before or after receiviug the allotment. 
(Syllabus by the Court.) 

In Equity. 

C. L. Thomas and Edgar A. De Meules, for complainant. 
S. V. O'Hare and Farrar McCain, for intervener. 
Geo. S. Ramsey and Preston C. West, for défendants. 

CAMPBELL, District Judge. This is a suit in equity, instituted 
by the complainant, Albert W. Shulthis, against the défendants, as- 
serting his right to the oil and natural gas in and under the N. E. Vi of 
the N. W. 1^ of section 18, township 17, range 13 E., of the Indian 
base and meridian, in Oklahoma, and praying that the défendants 
be enjoined from interfering with his use and occupancy of said land 
and from going upon and operating or prospecting the same for 
oil and gas purposes, that the cloud cast upon his title by the adverse 
claims of défendants be removed, that an accounting be had, and 
that he recover damages for being kept out of the possession of 
said property by said défendants. The land in controversy is' a part 
of that body of land formerly comprising the Creek Nation in the 
Indian Territory. The complainant claims under a departmental oil 
and gas lease, executed to him by George Franklin Berryhill, a citizen 
of the Creek Nation, of less than full blood, and Clémentine Berryhill, 
his wife, a noncitizen, in March, 1906, filed in the office of the Unit- 
ed States Indian agent, at Union Agency, Muskogee,Tnd. T., on April 
21, 1906, and in April, 1907, approved by the Assistant Secretary of 
the Interior. On June 5, 1906, George Franklin Berryhill and Clém- 
entine Berryhill, his wife, executed to the défendants Edmond and 
Perry McKay a warranty deed, conveying the land in controversy 
and other lands for a considération of $2,000. In October, 1906, 
the McKays for a considération of $800 executed an oil and gas 
mining lease to one Arthur B. Reese, covering the land in contro- 
versy. In the month of August, 1907, and subséquent to the 8th 
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day thereof, the défendant D. A. MacDougal secured deeds from the 
brothers and sisters of George Franklin Berryhill, upon the theory 
that they had inherited the fee in thèse lands as the uncles and aunts 
of Andrew J. Berryhill, the deceased child of George Franklin Berry- 
hill, hereinafter referred to. Thereafter, and prior to the final ap- 
proval of complainant's oil and gas lease, the défendant Kiefer Oil 
& Gas Company secured a lease of the land for oil and gas purposes 
from MacDougal, and also through a séries of intermediate leases 
or assignments became the owners of the oil and gas lease executed 
by the MtKays to Reese! In April, 1907, the Kiefer Gil & Gas Com- 
pany entered upon said land and began developing the sâme, and at 
the time of the filing of this suit had made extensive developments 
thereon, and had taken and were taking large quantities of oil there- 
from. A receiver has been appointed, and is now in charge of the 
property pending this litigation. Since the commencement of this 
suit George Franklin Berryhill has filed his bill of intervention here- 
in, asking that the défendants be decreed to hâve no interest in the 
lands and that he be decreed the owner in fee, subject only to com- 
plainant's oil and gas lease, and that he recover 10 per cent, of the 
oil taken from the land by the défendant Kiefer Oil & Gas Company, 
and that the deeds and leases under which the défendants claim 
be declared null and void and may be delivered up and canceled as a 
cloud on his title. 

In order to understand the contentions of the various parties, it 
is necessary to briefly review the history of the title to thèse Creek 
lands and the législation afïecting them. Early in the last century, 
by a séries of negotiations and treaties between the United States and 
the Creek tribe of Indians, then residing east of the Mississippi, it 
was provided that said tribe should remove to lands west of the 
Mississippi river. By a treaty entered into between the United 
States and the Creek Indians in 1833 (7 Stat. 417), relative to lands 
which they had previously selected west of the Mississippi, it was 
provided that a patent in fee simple to this nation of Indians cover- 
ing the lands assigned them west of the Mississippi should be grant- 
ed them whenever the treaty should be ratified by the Président 
and Senate of the United States, guaranteeing said lands to them so 
long, as they should exist as a nation and continue to occupy the 
country thereby assigned them. Shortly thereafter patent was grant- 
ed to the Creek Nation in accordance with the treaty, covering the 
lands which we now know as the lands of the Creek Nation, in what 
was formerly Indian Territory, and of which the land in controversy 
was a part. For more than half a century the Creek Nation contin- 
ued to occupy thèse lands without any change in their status. Dur- 
ing ail this time they existed as a distinct community, with boundaries 
fixed, enjoying the right of local self-government, having their own 
Législature, their own laws, including laws governing the distribu- 
tion of the property of the deceased members of the tribe, having 
their own executive officers, and their own courts. The title to the 
lands remained in the nation, each individual enjoying only the pos- 
sessory right to occupy a certain portion of the tribal domain. 
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But with the lapse of time and the development of the West came 
the demand for statehood and the allotment of the tribal lands in 
the Indian Territory to the individuals of the varions nations or 
tribes, and on March 3, 1893, Congress passed the act providing for 
what has come to be commonly known as the "Dawes Commission," 
or "Commission to the Five Civilized Tribes." Act March 3, 1893, 
c. 209, 27 Stat. 645. Under the authority of this and subséquent 
acts of Congress, the said Commission proceeded to enroll the mem- 
bers of the varions tribes, for the purpose of providing a complète 
and accurate list of the citizens of said nation as a basis of allotment. 
It vvas provided in the act creating the Commission' just referred to 
that agreements looking to the allotment of the lands in severalty 
among the members of the various tribes should be entered into with 
the tribes, and on March 1, 1901, the Commission and the Creek Na- 
tion entered into their first agreement, providing in détail for the 
allotment in severalty of the Creek lands, commonly known as the 
"Original Creek Agreement" (Act March 1, 1901, c. 676, 31 Stat. 
863), providing that ail the lands of the tribe, except as therein pro- 
vided, should be allotted among the citizens of the tribe by said Com- 
mission, so as to give each an equal share of the whole in value as 
nearly as might be, and then providing in détail a scheme of allot- 
ment. By this agreement it was further provided : 

"Section 28. No person, except as herein provided, sliall be added to the 
rolls of citizensliip of said tribe after the date of this agreement, and no 
person whomsoever shall be added to said roll after the ratification of this 
agreement. Âll citizens who vvere living on the Ist day of April, 1899, 
entitied to be enrolled under section 21 of the act of Congress approved 
June 28, 1898, entitied 'An act for the protection of the people of the Indian 
Territory and for other purposes,' shall be placed upon the rolls to be made 
by said Commission, under said act of Congress, and if any such citizen has 
died since that time, or may hereafter die, before receivlng his allotment of 
lands and distributive share of ail the funds of the tribe, the lands and 
money to which he would be entitied, if living, shall descend to his heirs 
according to the laviis of descent and distribution of the Creek Nation, and be 
allotted and distribnted to them accordingly. AU children born to citizens 
so entitied to enrollment, up to and Incliiding the Ist day of .luly, 1900, and 
then living, shall be placed on the rolls made by said Commission ; and if any 
such child die after said date, the lands and moneys to which it would be 
entitied, if living, shall descend to Its heirs, according to the laws of de- 
scent and distribution of the Creek Nation, and be allotted and distributed 
to them accordingly." 

On June 30, 1903, another agreement was entered into, which is 
known as the "Supplemental Creek Agreement" (Act June 30, 1902, 
c. 1333, 32 Stat. 500). This latter agreement was amendatory of 
the original agreement, and among others contained the following 
provisions : 

"Sec. C. The provisions of the act of Congress approved March 1, 1901 [the 
original agreement], in so far as they provide for descent and distribution 
according to the laws of the Creek Nation, are hereby repealed, and the de- 
f^cent and distribution of land and money provided for by said act shall 
be in accordance with chapter 49 of Mansfield's Digest of the Statutes of 
Arkausas, now in force in Indian Territory: Provided, that only citizens of 
the Creek Nation, maie and female, and their Creek descendants, shall in- 
lierit lands of the Creek Nation ; and provided further, that if tliere be 
no person of Creek citlzenship to take the descent and distribution of said 
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estfite, then the îuheritance shall go to tlie noncitizeii heirs In the order namcd 
in said chapter 49." 

"Sec. 7. Ail chlldren born to those citizens who are entitled to enrollment 
as provided by the Act of Congress approved March 1, 1901 [the original 
agreementl, subséquent to July 1, 1900, and up to and including May 25, 
1901, and living upon the latter date, shall be placed on the rolls made by said 
commission. And if any such child has died since May 25, 1901, or may here- 
after die before reçeivlng his allotment of lands and distributive share of 
the fmids of the trlbe, the lands and moneys to whicli he would be entitled 
if living, shall descend to his heirs as herein provided and be allotted and 
distributed to them accordingly." 

On the 6th day of May, 1901, there was born to George Franklin 
Berryhill and his wife, Clémentine, a son who was named Andrew J. 
Berryhill. This child died the following November. It will be noted, 
therefore, that at the time of his birth, as well as at the time of his 
death, the original Creek agreement was in force, section 28 of which 
provided that children born to Creek citizens up to and including the 
Ist day of July, 1900, might be enrolled, but did not provide for the 
enrollment of children born subséquent to that date, and therefore, at 
no time during the life of Andrew J. Berryhill was he entitled to 
enrollment; but by the supplemental agreement, above quoted, he did 
become entitled to enrollment, for he was born prior to May 25, 1901, 
and was living upon that date. On October 8, 1902, his name was 
placed upon the approved Creek Indian roll of the Creek Nation. On 
April 28, 1904, sélection of his allotment was made, and appears upon 
the officiai allotment plat of the Commission as the "allotment of An- 
drew J. Berryhill, deceased." On October 10, 1904, patent, subse- 
quently approved by the Secretary of the Interior, issued from the 
Creek Nation to "the heirs of Andrew J. Berryhill, deceased," con- 
veying to them the said allotment. The îand in controversy is a por- 
tion of this allotment. 

It is contended by the complainant that the heirs of Andrew J. 
Berryhill, deceased, acquired title to the lands in controversy by pur- 
chase and not by descent; that George Franklin Berryhill, as the near- 
est in line of succession, acquired an absolute estate in fee simple to 
the lands in controversy, and that the restriction on the aliénation of 
the lands in controversy did not expire until August 8, 1907; and 
that, therefore, the deed under which the défendants Edmond McKay, 
Perry McKay, and Kiefer Oil & Gas Company claim is void. Com- 
plainant further contends that, even if the deed from the Berryhills to 
the McKays and the subséquent leases and conveyances were valid, 
they were taken with notice of the complainant's lease The défend- 
ants contend that the only estate George Franklin Berryhill has in the 
Iand, if any, is a life estate, and that therefore he cannot make a valid 
oil and gas lease, and that complainant's lease is therefore void. They 
further contend that, if Berryhill did hâve such an estate in the Iand 
as that he could make a valid lease, complainant's failure to comply 
with the terms of the lease, as to filing bond, etc., within the time re- 
quired, followed by lessor's sale of the Iand and notice of rescission, 
voided the defendant's lease. Défendants further contend that they 
were innocent purchasers in good faith, for value, without notice of 
complainant's claim. The intervener contends that at the time of the 
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alleged sale to the MtKays the land was still subject to restrictions 
against aliénation, and was not "inherited land," and was therefore not 
relieved of restrictions by Act April 26, 1906, c. 1876, 34 Stat. 137. 
It is conceded that under the provisions of the supplemental agreement 
the mother, Clémentine Berryhill, has no interest in the land; she not 
being of Creek blood. 

We will first consider the question as to whether George Franklin 
Berryhill was an heir of Andrew J. Berryhill, deceased, and, if se, his 
interest as such in the land in controversy. If no further législation 
had been enacted after the passage of the original agreement, it is clear 
that the child, Andrew J. Berryhill, would not hâve been entitled to 
an allotment, for he was born subséquent to July 1, 1900 ; but in the 
appropriation act of May 27, 1902 (32 Stat. 245, c. 888), Congress 
provided for the enrollment of ail children born to members of the 
tribe, up to and including May 35, 1901, and then living, and that, if 
any such child should die before receiving his allotment, such allot- 
ment should descend to his heirs and be distributed to them according 
to the laws of Arkansas ; it being also provided that the provisions 
of the original agreement relative to descent and distribution according 
TO the laws of the Creek Nation should be repealed, and providing that 
':he descent and distribution of the lands and money provided for by 
the original agreement should be in accordance with the provisions 
of chapter 49, Mansf. Dig. Ark. (Ind. T. Ann. St. 1899, c. 21). By 
référence to section 6 and section 7 of the supplemental agreement, 
above quoted, it will be observed that the provisions of the act of May 
27, 1902, just referred to, were incorporated in the supplemental agree- 
ment. By Act Cong. May 2, 1890, c. 182, 26 Stat. 81, it was provided 
that certain laws of the state of Arkansas, as published in Mansfield's 
Digest of the Laws of that State, "not locally inapplicable, nor in con- 
flict with this act, or with any laws of Congress relating to the sub- 
jects specially mentioned in this section, are herebv extendèd over and 
put in force in the Indian Territory, until Congress shall otherwise 
provide" ; and among thèse laws was chapter 49, relating to descents 
and distribution. Prior to the supplemental agreement, thèse laws of 
Arkansas, controlling descent and distribution, were inanolicable to the 
Creek Nation, as it had its own local laws covering the subject. By 
the Arkansas law thus adopted it was provided: 

"Sec. 2522. When any person shall die, havlng title to any real estate of In- 
heritance, or personal estate not disposed of, * * * and shall be Intestate 
as to such estate, It shall descend and be distributed in pareenary to his 
Uindred, maie and female, * * * in the following manner: First, to chil- 
dren or their descendants, in equal parts ; second, if there be no children, then 
to the f ather, then to the mother ; if no mother, then to the brothers and sis- 
ters, or their descendants, in equal parts," etc. 

"Sec. 2531. In cases where the intestate shall die without descendants, if 
the estate come by the father, then it shall ascend to the father and Iris heirs ; 
if by the mother, the estate, or so much thereot as came by the mother, shall 
ascend to the mother and her heirs ; but if the estate be a new acquisition, it 
shall ascend to the father for his lifetime, and then descend in remalnder to 
the collatéral kindred of the intestate, in the manner provided in this act ; 
and in default of a father, then to the mother, for her lifetime ; then to de- 
scend to the collatéral heirs, as before provided." 

"Sec. 2543. The expression used in this act, 'where the estate shall hâve 
162 F.— 22 
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come to the Intestate on the part of the father,' or 'inother,' as the case 
may be, sball be construcd to Include every case where the inheritance shall 
hâve come to the Intestate by glft, devise, or descent from the parent referred 
to, or from any relative of the blood of such parent." 

It must be borne in mind that Andrew J. Berryhill died before the 
supplernental agreement, entitling him to enrollment, became the law, 
and therefore, at his death, had no title to the land in controversy. But 
section 7 of the supplernental agreement provided for his enrollment 
even after his death. When enroUed, he became one of the units of 
allotment as much as though still living, for the roll was the basis for 
allotment, and there was to be an allotment made for every member 
appearing upon the roll, either selected by himself, by some one rep- 
resenting him, whether he be living or dead, or in default of such 
sélection the allotment was to be selected by the Commission. Hère, 
then, was an allotment, the title to which must pass from the tribe to 
some individual member or members of the tribe. It could not pass 
to Andrew J. Berryhill, whose enrollment had caused it to be carved 
out of the common domain, for he was dead. Section 6 of the sup- 
plemental agreement provided that the descent of allotments should be 
in accordance with the Arkansas law; but this allotment could not 
descend, technically speaking, under the Arkansas law, because the in- 
testate had not died having the title thereof. This would be true of 
ail allotments selected after the death of the person by the enrollment 
of whom the allotment had been occasioned. In the nature of things, 
the vast majority of those enrolled would live to receive their allot- 
ments, and consequently the provisions of section 6 would govern de- 
scent and distribution in ail cases except the comparatively few who 
should die before allotment. It therefore became necessary for the 
agreement to provide for the disposition of those allotments not cover- 
ed by the gênerai provisions of section 6, and it was therefore added 
that in such cases the lands and money to which he (the deceased en- 
rolled member) would be entitled, if living, should descend to his heirs 
as therein provided, and be allotted and distributed to them accord- 
ingly. In the cases covered by this provision the title to the land 
passed directly from the Greek Nation to the heirs, who, therefore, 
technically speaking, took thé same by "purchase," and not by descent; 
the title never having vested in the ancestor. "In one thing ail writers 
agrée, and that is in considering that there are two modes only, re- 
garded as classes, of acquiring a title to land, namely, descent and pur- 
chase ; purchase including every mode of acquisition known to the 
law except that by which an heir, on the death of an ancestor, becomes 
substituted in his place as owner by act of the law." 3 Washburn on 
Real Property, p. 4. It is therefore in the nature of a grant of the land 
to which, if living, the deceased enrolled member would be entitled, 
from the Creek Nation to the heirs of such deceased. 

The question for détermination is: Whom did the parties to this 
agreement mean to include by the term "heirs," and in what propor- 
tion did they intend such persons to take ? Their intention in this mat- 
ter must control, and this we must gather from the terms of the agree- 
ment itself, if clearly expressed, and, if its provisions are ambiguous 
and uncertain, then resort must be had to such extraneous light as the 
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provisions of other acts and agreements relating to the same subject 
and the history and surrounding conditions at the time will afford. 
"It is indispensable to a correct understanding of a statute to inquire, 
first, what is the subject of it — what object is intended to be accom- 
pHshed by it? When the subject-matter is once clearly ascertained, 
and its gênerai intent, a key is found to ail its intricacies. * * * 
General words may be restrained to it, and those of narrower import 
may be expanded to embrace it, to effectuate that intent. When the 
intention can be collected froni the statute, words may be modiiîed, 
altered, or supplied, so as to obviate any repugnancy or inconsistency 
with such intention. * * * jjj (.j^g Eurêka Case, 4 Sawy. 302, Fed. 
Cas. No. 4,548, Mr. Justice Field said: 'Instances without number 
exist where the meaning of words in a statute bas been enlarged 
or restricted and qualified to carry out the intention of the Législature.' 
* * * Where the. meaning of a statute, or any statutory provision, 
is not plain, a court is warranted in availing itself of ail legitimate aids 
to ascertain the true intention, and among them are some extraneous 
facts. The objects sought to be accomplished exercise a potent influ- 
ence in determining the meaning of not only the principal, but also 
the minor, provisions of a statute. To ascertain it fuUy, the court will 
be greatly assisted by knowing, and it is permitted to consider, the 
mischief intended to be removed or suppressed, or the necessity of any 
kind which induced the enactment." Lewis' Sutherland, Statutory 
Construction, vol. 2, §§ 347, 456. 

By the use of the term "descend," as applied to conditions where de- 
scent, technically speaking, could not take place, an uncertainty or an 
ambiguity is clearly injected into this act, which calls for construc- 
tion. If it was the intention of the framers of this act that the heirs 
of enrolled members, dying before allotment, should take the allot- 
ments just as if their ancestors had received their allotments before 
death, then we must look to chapter 49, as a whole, and from that 
détermine, not only who the heirs are, but the proportion in which they 
take. If, on the other hand, it was intended that the persons included 
in the term "heirs" should take merely as "purchasers," and not as 
though taking technically by descent, then the contention of complain- 
ant that, having determined by référence to the first section of chapter 
49 who the heirs are, the Arkansas law, so far as this class of cases is 
concerned, has served its purpose, is well supported by authorities. 
It must be borne in mind at ail times, in construing thèse agreements, 
that the purpose, as expressed in the act creating the Commission, was 
to efïect the allotment and division of thèse lands in severalty among 
the Indians of each nation or tribe, upon the basis of justice and equity, 
to enable the ultimate création of a state or states of the Union, which 
should embrace the lands within said territory. The Commission was 
directed to enter upon negotiations with the several nations, and en- 
deavor to procure such allotment of lands in severalty to the Indians 
belonging to each such nation, tribe, or band, respectively, as might 
be agreed upon as just and proper, to provide for each such Indian a 
sufficient quantity of land for his or her needs in such equal distribu- 
tion and apportionment as should be found just and suited to the cir- 
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cumstances. An equal or équitable division of the lands must be 
made; that is, each member must receive the same treatment vvith 
référence to the division of the lands as every other member occupy- 
ing the same relative position. 

With the foregoing considération in view, let us examine the act. 
It is provided that the lands to which Andrew J. Berryhill vs^ould hâve 
been entitled, if living, shall descend to his heirs as "herein provided" ; 
that is, "in accordance with chapter 49 of Mansfield's Digest of the 
Statutes of Arkansas," as provided by section 6 of the act. So far, the 
act is possible of two constructions, either that the words "as herein 
provided" only hâve référence to the preceding term "heirs," or that 
they also hâve référence to the preceding term "descend" ; but the act 
goes farther and provides that such lands shall be allotted to the heirs 
"accordingly." According to what? Clearly according to the provi- 
sions of chapter 49, above referred to. If the intention of the law is 
that the heirs of Andrew J. Berryhill shall be différent in person, or 
in the proportion in which they take the land, from what they would 
hâve been, had he lived until after getting his allotment and then died, 
there must hâve been some reason for this différence, based upon a 
différence in their status, from that of heirs taking technically by de- 
scent ; otherwise, the principle of an équitable distribution of the lands 
would be violated. The only différence in status is that the ancestor 
died before the allotment was made, instead of afterward. Had An- 
drew J. Berryhill died one day before the date upon which he might 
hâve received his allotment certificate, the disposition of the lands in 
controversy would hâve been governed by the portion of the act we are 
construing. Had he died one day after receiving his allotment certifi- 
cate, no one would contend that the disposition of his land was not gov- 
erned by the provisions of chapter 49, both as to who the heirs are and 
the proportion in which they take. I can perceive no such différence 
in the status of the heirs of Andrew J. Berryhill from those of an allot- 
tee dying after having received his allotment as would justify or fur- 
nish a reason for the distinction claimed. I believe the term "descend" 
was used in the act for the purpose of bringing this class of cases with- 
in the perview of chapter 49, and that it was intended that they should 
not take differently from those coming technically within the act. As 
said by the Circuit Court of Appeals for the Eighth Circuit in Ardmore 
Coal Co. V. Bevil, 61 Fed. 757, 10 C, C. A. 41, in construing a statute 
like this : 

"It is generally safe to reject an interprétation that does not naturally sug- 
gest itself to tlie mind of a casual reader, but is ratlier the resuit of a laborl- 
ous effort to extract from the statute a meaning which it does not at flrst 
seem to conyey.'' 

In Jones v. Meehan, 175 U. S. 1, 20 Sup. Ct. 1, 44 L- Ed. 49, it is 
said: 

"In construing any treaty between the United States and an Indlaii . tribe. 
* * . * the treaty must * * * be construed, not according to the techuieal 
meaning of its words to learned lawyers, but in the sensé iu whlcli they would 
naturally be understood by the Indiau." 
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Had it been the intention of the framers of the law that it should be 
construed as contended for by complainant's counsel, it would bave been 
an easy matter to bave made sucb intention plain. On tbe otber hand, 
tlie use of the term "descend" tends to négative such an intention, if it 
was used with any idea of its ordinary signifîcance. I am not unmind- 
ful of the principle that the contemporaneous construction of an act of 
Congress by executive officers called upon to administer it, while not 
controlling, is ordinarily entitled to mucli considération by the courts 
when called upon to construe such acts, and that the approval of the 
lease to complainant by the Department of the Interior indicates that 
that department construed the law as vesting in George Franklin Ber- 
ryhill a fee-simple title to the land in controversy. But this question 
is now squarely presented to the court for décision for the first time, 
upon a fuU argument and présentation of authorities pro and con, upon 
careful considération of which I am unable to agrée with what appears 
to be the conclusion reached by the department. 

It is further to be noted that the very fact that this provision appears 
in the act makes it clear that the framers realized that without it the 
Arkansas law adopted would probably not apply, because of the fact 
that at the death of the ancestor the title to the allotment had not pass- 
ed to him. Realizing this, and the necessity of a spécial provision to 
cover such cases, this provision was inserted, specifically applying the 
Arkansas law to this class of cases. I therefore conclude that it was 
the intention of the parties to the supplemental agreement that, in the 
case of an enrolled member of the Creek Nation or Tribe of Indians 
dying before receiving the allotment to which he would hâve been en- 
titled had be lived until sélection was made and certificate issued, bis 
heirs should take in ail respects as if such member had not died until 
after receiving his allotment. 

We now corne to consider what estate the father, George Franklin 
Berryhill, acquired in his son's allotment by virtue of the Arkansas law. 
This law bas been fully construed by the Arkansas Suprême Court in 
the celebrated case of Kelly y. McGuire, 15 Ark. 580, decided long be- 
fore the adoption of the law hère, and consequently is controlling. By 
référence to section 2523 it will be seen that, as Andrew J. Berryhill 
died without children or descendants, his estate passed to his father; 
but, to ascertain the extent of the interest in the land taken by the 
father, référence must also be had to section 2531, which provides that, 
in the absence of descendants, the estate, if it come by the father, shall 
ascend to the father and his heirs, and if by the mother, then to her 
and her heirs; but if it be a "new acquisition," it shall ascend to the 
father for his lifetime, and then descend in remainder to the collatéral 
kindred of the intestate. As said in Kelly v. McGuire, supra: 

"The first section (2522) is gênerai and comprehensive, embracing ail lands, 
whether ancestral or newly acquired, sub.1ect to certain exceptions,, and quali- 
fications hereafter more particularly notieed, and thèse exceptions rel;er to 
real estate alone." 

The exceptions and qualifications referred to are those contained in 
section 2531, distinguishing between newly acquired and ancestral es- 
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tates. Finally the court in that case reaches a séries of conclusions 
among which are the f ollowing : 

"Third. That as to real estate It was the design of the Législature, where 
there vvere no descendants, to point eut the Unes of the succession, and tliat 
thls Is to dépend on the fact whether the Inherltance is aucestral or new, and. 
if ancestral, then whether It corne from the paternal or maternai Une. 

"Fourth. If the inherltance was ancestral and corne from the f ather's side, 
then it will go to the Une on the part of the father, from whence it came, not 
in postponement, but in exclusion, of the mother's Une ; and so, on the other 
hand, if it corne from the mother's slde, then to the Une on the part of the 
mother. from whence it came, to the exclusion of the f ather's Une. 

"Flfth. If the inherltance be not ancestral, but a new acquisition, then, after 
a llfe estate, reserved in succession to the father and mother, if allve, it will 
go in remainder, flrst to the Une of the Intestate's paternal uncles and aunts," 
etc. 

The question, then, is whether thèse allotments are new acquisitions 
or ancestral estâtes in the hands of the original allottee. The distinction 
between thèse two classes of estâtes is clearly and tersely stated by the 
court in Kelly v. McGuire as follows: 

"It must be understood, however, that a new acquisition, in the sensé iii- 
tended by the statute, Is one which the Intestate has acqulred by his exer- 
tions and industry or by will or deed from a strauger. In other words, It is 
an estate derlved from any source other tlian descent, devise, or glft, from 
father or mother, or any relative in the paternal (ir maternai Une. * * * 
Land is to be considered as havlng come from or by or on the part of the 
father or mother when It cornes by glft, devise, or descent, either wedlately 
or Immedlately from tbem or from any person in thelr respective Une." 

We find the title to thèse lands originally passing by patent from the 
United States to the Creek Nation or Tribe of Indians, a distinct com- 
munity or political entity, having the right of local self-government, 
and long recognized as in a sensé a state, although not a foreign state 
or state of the Union. Such was the condition of the Creek Nation at 
the time it received the patent for thèse lands, and such it continued to 
be at the time the laws and agreements now being considered were cre- 
ated. The patent from the United States to the Cherokee Nation con- 
veys to that nation the same character of title to the lands that nation 
occupies as that conveyed by the patent to the Creek Nation. In 
référence to the Cherokee patent, the Suprême Court of the United 
States said, in Cherokee Nation v. Journeycake, 155 U. S. 196, 15 
Sup. Ct. 55, 39 L. Ed. 120: 

• "By that patent, whatever of the title was conveyed was conveyed to the 
Cherokees as a nation, and no title was vested in severalty to the CheroUees 
or any of them." 

Therefore no title in severalty is vested in any Creek citizen, and in 
no sensé can the title to any allotment be said to hâve come to any al- 
lottee by or on the part of his mother or father. I see no reason why 
the individual members of the Creek Nation do not bear practically 
the same relation to the nation as a political entity as the individual citi- 
zens of the United States bear to the United States government, so far 
as a considération of such relationship will throw light upon this ques- 
tion. The Suprême Court of Arkansas, in the case of Hogan v. Fin- 
ley, 52 Ark. 55, 11 S. W. 1035, held that public land entered by a set- 
tler, and for which he received patent from the United States, became 



SHULTHIS V. MACDOUGAL. 343 

in sucli settler's hands a "new acquisition," as the term îs used in the 
Arkansas law we are now considering, saying: 

"The land in controversy was a new acquisition by Thomas V. Taylor, and 
upon his death It passed first to his father and then to his mother for life." 

If, then, the assumption is correct that the individual member of the 
Creek Nation stands in the same relation to that nation as the individual 
citizen of the United States does to that government, so far as the title 
to national or public lands is concerned, it seems clear that an allot- 
ment acquired by patent from the Creek Nation becomes as much a 
new acquisition as a homestead acquired by patent from the United 
States. It is true that Andrew J. Berryhill acquired his status as a 
Creek citizen by virtue of the Creek blood of his father ; but, as sug- 
gested by defendant's counsel, in a great number of instances both the 
father and mother of the allottee are citizens by blood, and the allottee 
acquires his right through the blood of both equally. If we were to 
adopt this theory, and déclare the estate ancestral, then, having corne 
by both the father and the mother, each would be equally entitled to it 
in case of the allottee's death intestate, without descendants, and a con- 
dition would be presented not provided for by the law. 

I therefore conclude that the allotment of Andrew J. Berryhill was, 
in contemplation of law, a new acquisition, and that his father, George 
Franklin Berryhill, acquired only a life estate. Having but a life es- 
tate, he could not exécute a valid oil and gas lease thereon. "A tenant 
for life, of lands containing minerais, oil, or gas, cannot open any new 
mines or wells, or lease the lands to others for this purpose." 16 Cyc. 
()35 ; Marshall v. Mellon, 179 Pa. 371, 36 Atl. 201, 35 L. R. A. 816, 57 
Am. St. Rep. 601; Gerkins v. Ky. Sait Co., 100 Ky. 734, 39 S. W. 
444, 66 Am. St. Rep. 370 ; Hook v. Garfield Coal Co., 112 lowa, 210, 83 
N. W. 963. It follows that the lease relied upon by complainant, ex- 
ecuted by George Franklin Berryhill, the life tenant, and Clémentine 
Berryhill, his wife, who is conceded to hâve no title, is invalid, and 
conveys no intèrest to the complainant as against the défendants herein. 

We now pass to the contention of the intervener that the land in 
controversy was not "inherited" land in the hands of George Franklin 
Berryhill, in the sense in which that term is used in Act April 26, 1906, 
c. 1876, 34 Stat. 137, removing restrictions from certain inherited lands 
of the Five Tribes. The act provides : 

"Sec. 22. That the adult heirs of any deceased Indian of either of the Five 
Civilized Tribes, whose sélection has been made, or to whom a deed or patent 
has béen Issued for hls or her share of the land of the trlbe to whlch he or 
she belongs or bclonged, niay sell and convey the lands inherited from siicli 
décèdent." 

Then follow certain provisions as to sales by full-bloods and minor 
heirs. If the term "inherited" is to be confined to its strict literal sig- 
nification, it cannot apply to the land in controversy in this case, and 
the contention of the intervener must be sustained. As said in McAr- 
thur V. Scott, 113 U. S. 340, 5 Sup. Ct. 652, 28 L- Ed. 1015 : 

"The Word 'inherited,' whlch Is applled to real estate only, implles taking 
immediately from the testutor as heirs take inmiedlately from their ancestor, 
upon his death." 
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The act:in which tliis provision is found is but one of a séries of acts 
and agreements ail having in view the abolishing of the tribal govern- 
ments preparatory to statehood, and an équitable division of the lands 
and money of each tribe among its individual members. This act, 
therefore, must be read and construed, in connection with ail the other 
acts and agreements relating to the same subject. Lewis' Sutherland, 
Stat. Construction, § 443. The référence to inherited lands in this act 
implies some law theretofore in existence providing for the descent of 
lands. As said in Starr v. Hamilton, Fed. Cas. No. 13,314: 

"The term 'inheritanee' Is in légal ijarlnnce the exact équivalent of 'de- 
scent.' " 

As applied to the Creek Nation, it bas référence to lands inherited un- 
der the terms of the original and supplemental agreements. The land 
in controversy passed by the terms of the supplemental agreement. The 
act of 1906 and the supplemental agreement must be construed to- 
gether. We bave decided that by the use of the term "descend" in the 
supplemental agreement it was intended that lands of a member dying- 
before receiving bis allotment should, in contemplation of law, descend 
to bis heirs in ail respects as though title to the allotment had vested in 
him before bis death. If that be true, then in contemplation of law 
such lands become inherited lands in the hands of the heirs, and con- 
struing the act of 1906, as we must, in connection with the supplemental 
agreement, the term "inherited lands" must be held to apply as well to 
lands passing to heirs of members dying before allotment as to lands 
passing by technical descent from members dying after allotment. I 
can conceive no reason why any distinction should be made between the 
two classes of lands referred to. The purpose of imposing restrictions 
in the first place was to protect a people presumably incompétent to 
deal with their own lands without some supervision. Congress bas 
seen fit in this act to remove such restrictions from that class of lands 
termed "inherited land," subject to certain conditions as to full-bloods 
and minors, presumably considering that such measure of protection 
as Congress still deems necessary to aflford the Indians can be exercised 
without longer imposing restrictions on this class of lands. But what 
possible reason could be suggested for continuing the restrictions on 
lands coming to the heirs as the land in controversy came to the inter- 
vener and removing them with référence to lands coming to heirs tech- 
nically by descent? Certainly none can be suggested. If the act of 
1906 stood alone, it might, with considérable force, be contended that 
its terms with référence to this matter are clear, and do not call for 
construction, and must, therefore, be literally construed. But this act, 
as we bave seen, must be considered together with ail other cognate 
acts, There being no reason for such a distinction, and no such distinc- 
tion having been intended in the supplemental agreement, I conclude 
that the term "inherited lands," as applied to the Creek Nation, ap- 
plies to ail allotments selected by or for deceased members of the 
tribe, in the hands of their heirs, whether such deceased members died 
before or after receiving such allotments. It follows that by bis deed 
to the McKays George Franklin Berryhill, the intervener, divested- 
himself of ail bis title in the land in controversy. 
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Having decided that complainant's lessors had not such interest in 
the land as enabled them to make a valid oil and gas lease, and that the 
intervener's deed to the McKays divested him of ail his title to the 
land, the other points raised at the trial become immaterial to a déter- 
mination of this case. 

A decree will be entered for the défendants, with costs taxed against 
the complainant and the intervener. 



In re HICKERSON. 
(District Coin-t, D. Idalio, N. D. June 19, 1008.) 

3. BaNKBDPTCY— "VOIDABLE PRErEBENCE"— KNOWLEDGE OF I«SOI.VENCT. 

A bank, which toolî a eliattel mortgage from a debtor to secure a past 
indebtedness and withheld the same froin record for nearly a year, and 
until a tew days prier to the bankruptcy of the niortgagor, held to hâve 
had reasonable cause to believe that he was in failing eircumstances 
when it was tal^en, and insolvent when it was recorded. which rendered 
it a "voidable préférence," under Banlvr. Act .Tnly 1, 1898, c. 541, § 60, 
cls. "a," "b." 30 Stat. 562 (U. S. C«nip. St. 1901, p. 3415) as amended in 
1003 (Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 [U. S. Comp. St. Supp. 
1007, p. 1031]). 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp. 
5408-5499 ; vol. 8, p. 7759.] 

2. Same— Feaudulent Chattel Moetgage— Right of Trustée to Attack. 

Rev. St. Idaho 1887, § 3396, provides that a chattel mortgage ''is void 
as against credltors" of the mortgagor unless recorded, and section 3380 
that the enforeement of a chattel mortgage may be contested "by any 
person interested in so doing." Held, that a chattel mortgage given by a 
merchant on his stoclj of goods to a bank to secure a past indebtedness. 
which was by agreement withheld from record for nearly a year and until 
withln a fevv days of the mortgagor's bankruptcy, during which time he 
continued in possession of the property, selling the goods as usual, was 
fraudulent and void as matter of law as against any credltors having the 
right to contest the same, and that the trustée iu bankruptcy into wliose 
possession the property came and credltors whose claims had been al- 
lowed were by reason of such facts "interested" in the spécifie property 
as part of the bankrupt's estate in the custody of the court for distribu- 
tion, and both under the bankruptcy act and the state statute entltled 
to contest the mortgage when it was sought to be enforced in the bank- 
ruptcy court. 

3. Chattel Mortgages — Evidence op Fbaud — Failube to Record. 

An agreement between the mortgagor and mortgagee to wlthhold a 
chattel mortgage from record is évidence of a fraudulent intent. 

In Bankruptcy. On Validity of Chattel Mortgage. 

A. S- Hardy, for First National Bank. 

A. C. Emmons, J. B. Campbell, and Jas. De Haven, for objecting 
credltors and trustées. 

DIETRICH, District Judge. On March 22, 1906, the bankrupt, 
being engaged in the retail mercantile business at Grangeville, Idaho, 
and being indebted to the First National Bank of that place, execut- 
ed two notes, each for $3,000, due on deniand, and secured by a 
chattel mortgage of the same date, in favor of the bank, covering the 
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Stock of goods, which apparently consisted in the main of such arti- 
cles as are usually carried in a hardware store. After a gênerai réf- 
érence to the merchandise as being situate in a certain store building 
and also in a warehouse, both located in Grangeville, there is set forth 
the following spécifie description: 

"» • • And ail other goods, wares, and merchandise forming a part of 
the stock of sald Walter Hickerson In said stores and warehouses, or situated 
adjacent thereto, or elsewhere In Idaho county, and owned by the flrst 
parties [Hickerson and his wlfe] or either of them, together wlth ail flxtures, 
consistlng of shelvlng, counters, showcases, desk, safe, scales, etc., used lu 
connection wlth and situated In either said stores or warehouse of said 
fli-st parties, together wlth ail additions whleh may be made to said stock of 
goods and merchandise, whether In sald stores or warehouse, or elsewhere. 
and also ail book aceounts, noteSj and debts due or owlug, or to become due 
or owlng, both for and on account of sales of goods, wares, and merchandise In 
sald merchandise business and otherwlse; ail of the said property being now 
iu the possession of said parties of the flrst part in the city of Grangeville, 
Idaho county, Idaho, and free from ail lucumbrances." 

It is further provided: 

"That it Is undérstood and agreed that the sald parties of the flrst part may 
remain in the possession of sald property and stock of merchandise, and may 
sell and dispose of the same In the nsual course of trade, as the agents of 
second party only, and that ail such sales shall be for its beneflt, and that 
tirst parties shall account to second party on the last day of each month, com- 
menclng March 31, 1906, for the proceeds of ail such sales as Us agents, and the 
proceeds of the sales of the sald personal property shall be the property of 
the second party, whether consistlng of cash, notes, or aceounts, and the 
said proceeds shgll be applied to the payment of said Indebtedness." 

The mortgage was acknowledged and sworn to in the manner re- 
quired by the statutes of Idaho, and it was delivered to the mortgagee 
upon the day of its exécution. The bankrupt was indebted to the bank 
on overdrafts in an amount a little less than the aggregate of the mort- 
gage notes, and the amount of the diflference was placed to his crédit. 
with authority to check against it. The mortgage was not recorded until 
February 11, 1907. In the rneantime the mortgagor continued to carry 
on his mercantile business in the ordinary way, and out of the pro- 
ceeds of his sales and collections he paid the expenses of the business, 
including freight billâ and clerk hire, and the balance he deposited 
from time to time in the bank of the mortgagee ; the amounts so depos- 
ited aggregating a total sumof nearly $13,000. From time to time 
he drew checks upon the bank, and directed it to honor overdrafts 
in the payment of aceounts against him, so that when he went into 
bankruptcy he was indebted to it in an amount approximating $3,000, 
besides the notes secured by the mortgage. 

On Febriiary 16, 1907, five days after the mortgage was recorded, 
the mortgagor filed his pétition, and upon February 20th he was 
adjudged a bankrupt. A trustée was appointed and took possession 
of ail of his property, including that claimed to be covered by the 
mortgage, and upon April 6, 1907, applied for authority, to sell the 
stock of merchandise. In response to a notice of hearing upon such 
application the mortgagee appeared and asked that the mortgage lien 
be recognized in any order of sale which should be made, whereupon 
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the trustée and most of the creditors objected to a récognition of tlie 
validity of the mortgage. It was thereupon agreed that an order 
for sale might be made, with the understanding that the proceeds of 
the property claimed to be subject to the mortgage lien should be held 
in lieu of the property itself ; neither the mortgagee nor the objecting 
parties losing any rights or being in any wise prejudiced by reason of 
the conversion of the property into money. Accordingly an order was 
made and the property was sold. Evidence was taken before the réf- 
érée, and by stipulation the whole matter is submitted to the court for 
its original décision upon the évidence, without any findings or report 
from the référée. 

Upon the part of the trustée and the objecting creditors it is con- 
tended : (1) That under the terms of thé mortgage the indebtedness 
secured thereby must be deemed to hâve been paid, in view of the 
deposit by the mortgagor in the bank of the mortgagee of proceeds 
from the sales of the mortgaged property amounting to more than 
the indebtedness secured by the mortgage; (2) that the mortgage is 
voidable as a préférence under section 60a of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3445]); 
(3) that the mortgage is fraudulent, and that as against the trustée and 
creditors the lien thereof cannot be enforced upon any of the assets of 
the estate. 

Upon the first point, it is, I think, fairly inferable from the évidence 
that there was some understanding between the parties from time to 
time by which the mortgagor waived his right to hâve the proceeds 
of the business applied to a réduction of the mortgage indebtedness. 
The record does not disclose an express agreement to that effect, but 
the conduct of the parties was such that the bankrupt must hâve 
known and acquiesced in, if he did not in terms authorize, the crédit 
of his deposits to his current account, upon which he drew from time 
to time. This being the case, he could not be heard to object to the 
diversion of the funds from the purpose designated in the mortgage. 
Clearly a second mortgagee or other lienor would bave the right to 
raise such objection; but I am not clear that either the trustée or the 
objecting creditors occupy such a favorable position in this proceed- 
ing, and in considération of the view I hâve taken of the other ques- 
tions, and the doubt I entertain as to the real understanding of the 
parties, I hâve concluded to consider the diversion of the proceeds of 
the mortgaged property only so far as the fact is material to the ques- 
tion of the good faith of the parties. 

Does the mortgage transaction, as disclosed by the record, constitute 
a préférence under section 60a of the bankruptcy act? By the amend- 
ment of 1903 (Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 [U. S. Comp. 
St. 1907, p. 1031]) it is provided that, to constitute a préférence, the 
period during which the transfer is made shall not expire until 
four months after the date of the recording or registering of the trans- 
fer, if by law such recording or registering is required. The mort- 
gage "transfer" must therefore be deemed to hâve been made on the 
llth day of February, 1907, only five days before the filing of the péti- 
tion in bankruptcv. Humphrey v. Tatman, 198 U. S. 91, 25 Sup. 
Ct. 567, 49 L. Ed'. 956. 
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It is earnestly argued by counsel for the bauk that the évidence is 
insufficient to show the insolvency of the debtor on February 11, 1907 ; 
but, although the record is sosnewhat meager and unsatisfactory, I 
think it is sufficient to bring the transaction within the statutory défini- 
tion of a préférence. While it does not appear that the mortgagor was 
insolvent in contemplation of law on the 32d day of February, 1906, 
still we hâve the undisputed fact tliat at that time the bank, which had 
been extending to him crédit without security, was demanding that 
its claim be secured, and the mortgagor declined to give a mortgage 
upon property which he could claim as exempt, but did give a mort- 
gage upon his stock of merchandise, which was the only other prop- 
erty he had free from incumbrance. It is also undisputed that from 
the time the mortgage was executed until the same was filed the busi- 
ness was conducted at a loss, and the mortgagor's financial ability 
declined. From the conduct of the parties and their close business 
relations, I cannot avoid the conclusion that when the mortgage was 
given the failure of the mortgagor, while not desired, or even ex- 
pected, was a possible contingency contemplated by both parties, 
against which it was thought the mortgage would, in a measure, pro- 
tect the bank, and that when the mortgage was filed the mortgagee 
knew or had reason to believe that the mortgasror was preparing to 
go into bankruptcy ; nor can I doubt that the effect of the mortgage, 
if enforced, will be to enable the mortgagee to obtain a greater per- 
centage of its debt than other creditors of the same class. It is ar- 
gued by counsel for the baiik that there is no conclusive proof that ail 
creditors will not be paid in full ; but from the showing made entire 
satisfaction is, to say the least, wholly improbable, and I doubt whether 
the bank's suit would be so vigorously pressed if it could be reasonably 
expected that ail claims would be paid in full. I conclude that the 
mortgage must be held to be voidable as a préférence under the law. 

We come to a considération of the third objection. The mortgage 
was not recorded for nearly a year after it was executed and delivered, 
and then just a few days before the pétition in bankruptcy was filed. 
A mère failure to record an instrument is not conclusive évidence of 
a wrongful intent. Failure may be accounted for by inadvertence or 
by ignorance of the necessity for so doing. Upon the other liand, an 
agreement between parties to withhold an instrument from public rec- 
ord is not infrequently a circumstance of great weight in determining the 
good faith of the parties. It is manifest that at the hearing the bank 
felt the strain of this phase of the case. That the failure to record 
was not due to mère oversight, or to ignorance of the law, is conceded ; 
and no rational explanation was or could be given for the delay in 
recording, other than an understanding between the parties that the 
instrument should be withheld. Both the cashier of the bank and the 
mortgagor testified that ,at the time the mortgage was executed the 
mortgagor asked that it be withheld from recorcl, and the bank assented 
to the request, but did not agrée that it should be withheld for any 
spécifie length of time. It was not to be expected that the time would 
be fixed, nor is that a very material considération. It is sufficient if, 
with the knowledge and consent of both parties, the lien was kept 
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secret. Apparently it was not to the interest of either party to record 
the mortgage. It must be presumed that both the cashier of the bank 
and the bankrupt, being intelHgent business men, reahzed that knowl- 
edge of the existence of an instrument of this character, under the 
circumstances surrounding the bankrupt's business, would immediately 
and absolutely destroy his crédit in the mercantile world. The bank- 
rupt could not hâve met his obhgations, and tlie resuit must ,necessarily 
hâve been the closing up of his business by attachment or by some 
other appropriate proceeding, to the préjudice of both the mortgagee 
and the mortgagor. 

It is true that, in answer to leading questions put to them by coun- 
sel for the bank, both the mortgagor and the cashier asserted their 
good faith and tîie absence of any intention upon their part to wrong 
or defraud other creditors, and the cashier also stated that he made 
no agreement to keep the mortgage oiï the records; but the admit- 
ted fact is that at the request of the mortgagor, made at the time 
of the exécution of the mortgage, it was kept secret. The withholding 
was deliberate, and not a mère "neglect," as is now argued by counsel 
for the bank. In response to a question as to how it happened that 
the mortgage was placed on record just before the bankruptcy proceed- 
ings were instituted, the cashier testified that "we were talking about 
it for a month or so at the bank," etc. If the mortgage was given 
and accepted in good faith, solely for the security of the bank, and 
without any consciousness of the efïect of withholding it from the rec- 
ords upon other creditors, it is not easy to imagine why the matter of 
recording was being talked about for "a month or so." The obvious 
course to pursue was to place the instrument on record. Upon the 
other hand, the parties must bave known, and did know, that a 
withholding of the mortgage from record would hâve a tendency to 
lull other existing creditors into a feeling of false security, and would 
invite and encourage the extension of new or additional crédit. 

Nor are the reasons given by the cashier of the bank for taking the 
mortgage satisfactory. At one point of his testimony, in explaining 
why the bank took the mortgage, the witness stated that "we did it as 
a précaution in case of his death," etc., meaning the death of the mort- 
gagor. If such an answer is to be accepted in its full import, apparent- 
ly it is to be construed as meaning that the mortgage was to become ef- 
fective only in case of the death of the mortgagor. If so, the condi- 
tion has not arisen, and the mortgage could not be enforced. But I 
think that upon the whole record it must be concluded that Hickerson's 
business was not prospering; that the bank became anxious because 
of its large unsecured claim, and desired security ; that naturally it 
sought a mortgage upon property that had stability, and which could 
be mortgaged without materially interfering with the debtor's business, 
and which would be free from the légal difficulties attending the mort- 
gaging of a stock in trade; that the debtor, being conscious of the con- 
dition of his business, declined to hypothecate property which he could 
claim as exempt in case of disaster; that he was reluctant to give a 
mortgage upon his stock in trade, but consented to do so with the un- 
derstanding that for some time, at least, the mortgage would not be 
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recorded ; ' that in accordance with this understanding the mortgage 
was executed and delivered, and was withheld from the record until it 
appeared that the mortgagor could no longer meet his obligations and 
continue in business. 

The validity of such a mortgage is a local question, and the décisions 
of the State courts will control. Dooley v. Pease, 180 U. S. 126, 31 
Sup. Ct. 339, 45 L. Ed. 457; Thompson v. Fairbanks, 196 U. S. 516, 
35 Sup. Ct. 306, 49 L. Ed. 577; In Ryan v. Rogers, 94 Pac. 437, it 
was recently held by the Suprême Court of Idaho that: 

"The fact that the mortgagee permitted the mortgagor to remaln in pos- 
session of the property which was wlthhi Itself somethlng like double the 
value of the debt aeeured, for a period of one year, and for at least nlne 
months after breach of the conditions named In the mortgage, and sell and 
dispose of the property, with ont any attempt to eollect any part of the mort- 
gage debt, or to take possession of the property, would, as a matter of law, 
be such a fraud upon attachlng creditors and purchasers as to avold the 
mortgage." 

Under the doctrine of this case, as well as others cited in the opinion 
therein, I think that as to attaching creditors and purchasers without 
notice this mortgage must be held void, even had it not been withheld 
from record. In the Ryan-Rogers Case it is further said that: 

"The mortgage would be good as to any remalnlng property covered by it as 
between the mortgagor and the mortgagee, in the absence of attachment or 
other lien or Incumbrance prior to the mortgagee taking possession." 

And again the court says : 

"In this case the mortgagee took possession of the remalnlng property 
covered by the mortgage prior to any creditors' rights Initlatlng by reason 
of an attachment lien or other incumbrance on the property whereby a gên- 
erai créditer could brlng himself within the purvlew of the statute and acquire 
a rlght to contest the mortgage. Neustadter Bros. v. Doust, 13 Idaho, 617, 
92 Pac. 978. Possession of the remalnlng mortgaged property having been 
taken by the mortgagee prior to the rights of any creditor attaching thereto. 
the mortgagee would be exempt from the application of the gênerai rule." 

Excluding from considération, for the time being, the eflfect of the 
provisions of the bankruptcy act, the mortgage must, as we hâve seen, 
be held tp be in violation of local law, and to be void as to persons hav- 
ing the right to assert its invalidity. The serious question therefore, is 
whether or not this trustée or thèse objecting creditors hâve such right. 
Unfortunately the question is not conclusively answered in the Ryan- 
Rogers Case. The court there quotes, with apparent approval, from 
In re Rodgers, 135 Fed. 169, 60 C. C. A. 567, the statement that: 

"With respect to the rlght to attack transfers or incumbrances by the bank- 
rupt, as either actually or constructively fraudulent, the trustée stands in 
the same position as an attachment or exécution creditor." 

But, upon the other hand, Thompson v. Fairbanks, 196 U. S. 516, 
35 Sup. Ct. 306, 49 L- Ed. 577, is cited in support of the proposition 
that the mortgage under considération "would be good as to any re- 
maining property covered by it as between the mortgagor and the mort- 
gagee, in the absence of attachment or other lien or incumbrance prior 
to the mortgagee taking possession." Moreover, to just what extent 
the conclusions reached in the Ryan-Rogers Case are based upon a con- 
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struction of the bankruptcy act, and to what extent upon the local 
law, is not entirely clear. The inquiry is important, in view of the fact 
that the construction of the local law by the highest court of the state 
is conclusive and binding, whereas its interprétation of the bankruptcy 
act must, where there is conflict, yield to the décisions of the superior 
fédéral courts. Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 
49 L. Ed. 956. 

In the Ryan-Rogers Case the mortgagee had taken possession of the 
mortgaged property before the initiation of bankruptcy proceedings, and 
apparently this fact was considered very material to the conclusion 
which was reached. The mortgagee there, having seized the property, 
proceeded to sell it according to law, and the trustée brought the ac- 
tion against the mortgagee and the sheriflf to recover a judgment for 
damages. Hère the mortgagee did not take possession ; but the mort- 
g'aged property, together with other property of the bankrupt estate, 
passed into the possession of the trustée. The other creditors filed their 
claims against the estate, and the same were allowed. The bank pre- 
sented its claim, with the prayer that it be allowed and that its mort- 
gage be recognized as a lien, thus seeking équitable relief. 

By section 3396 of the Revised Statutes of Idaho of 1887 it is pro- 
vided that : 

"The right of a mortgagee to foreclose, as well as the amount claimed to 
be due, may be eontested in the district court by any person Interested in 
so dolng, for which purpose an injunction may issue, If necessary."' 

We hâve hère a clear récognition, if not the création, of a right upon 
the part of any "person interested" to question the validity of a mort- 
gage. It is not apparent why a trustée in bankruptcy, having posses- 
sion of the bankrupt estate, and charged with the duty of caring for 
and distributing it, is not "interested," M'ithin the purview of this stat- 
ute, or why a créditer, whose claim against the estate has been present- 
ed and allowed, has not so connected himself with the mortgaged prop- 
erty that he may be considered in privity therewith. The reasons for 
the gênerai rule that a creditor at large cannot attack a chattel mort- 
gage are suggested in the following passage, quoted from the opinion 
in Neustadter Bros. v. Doust, 13 Idaho, G17, 93 Pac. 978. The court, 
in referring to the plaintifï, says : 

"He has commenced no action against Lang and Wunderlich [tlie mortga- 
gors], has never attached this or any property, and in no way connects his 
right, interest, or claim with the property ttiat he seeks to restrain the 
sheriff from selling, and no assurance Is given when he will prosecute his 
action, or that he will ever obtaiu a judgment against them." 

Hère the mortgaged property, being a part of the bankrupt estate, 
is in the possession of the court. The trustée, as an officer of the court, 
holds it in trust for distribution to those who are legally entitled there- 
to. The creditors hâve been brought into court, and hâve asserted their 
rights by presenting and having approved their claims against this trust 
fund. The mortgagee has come affirmatively asserting its lien and 
appealing to the court for équitable considération. Upon principle, 
why should not the trustée and creditors be heard to object to the va- 
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lidity of the mortgage, equally with one who has procured a judgriient 
at law or has caused the property to be attached? 

Independent of a provision of law like that contained in section 3396 
of the Idaho Revised Statutes of 1887, the Suprême Court of CaHfor- 
nia, in Ruggles v. Cannedy, 53 Pac. 911, reached the conclusion that 
under the state insolvency act a créditer, whose claim against the in- 
solvent estate has been allowed, may sue to set aside a mortgage which 
has not been seasonably recorded, although such créditer has acquired 
no lien by judgment or attachment, and also that an assignée in insol- 
vency, after the claims of creditors hâve been allowed, may institute 
on their behalf an équitable action to avoid the mortgage. The décision 
is well considered, and its reasoning is equally applicable to the cred- 
itors and trustée in bankruptcy. 

By section 3386 of the Revised Statutes of Idaho of 1887 it is provid- 
ed that a mortgage of personal property "is void as against creditors" 
unless it is executed with certain formalities, and is "recorded in like 
manner as grants of real property." The statutes of New York con- 
tain a similar provision. In the Matter of the New York Economical 
Printing Company, 110 Fed. 514, 49 C. C. A. 133, the Circuit Court of 
Appeals of the Second Circuit, upon the assumption that, under the 
rule prevailing in the courts of New York, a nonfiled chattel mortgage 
was void only as to judgment creditors or creditors having acquired 
some lien, and not as to gênerai creditors, held that a trustée in bank- 
ruptcy could not, upon behalf of the gênerai creditors of the estate, 
assert the invalidity of such a mortgage. In a subséquent décision 
by the Court of Appeals in that state (Skilton v. Codington, 185 
N. Y. 80, 77 N. E. 790, 113 Am. St. Rep. 885), it was considered 
that the conclusion reached in the Economical Printing Company 
Case was due to a misconception of the established rule, which, ac- 
curately stated, is that a nonfiled mortgage is void as to gênerai cred- 
itors, but it cannot be attacked until they are in a position to seize 
the mortgaged property by virtue of a judgment, attachment, or 
otherwise. It being a question of local law, the state court declined 
to follow the Economical Printing Cortipany Case, and held that a 
trustée in bankruptcy was in position to attack a nonfiled mortgage. 
And more recently in the Matter of Gerstman, Bankrupt, 157 Fed. 549, 
the Circuit Court of Appeals, having under considération the right of 
a trustée to attack such a mortgage, uses the foUowing language : 

"As we are bound to follow the construction of the state law adopted by 
the highest court of thé state, the case of Economical Printing Company must 
be held to hâve gone too far In deciding that a nonfiled mortgage Is valld 
as to gênerai creditors. Regarding the mortgage as void, though not sub- 
ject to attack, because there were no Judgments against the bankrupt at tlie 
time of the adjudication, the question is whether the trustée is in a position 
to attack it. We think he is." 

It is not thought that the rule in Idaho should be held to be différent 
f rom that of New York. In case of an unfiled mortgage the statute it- 
self in terms déclares that it is void, not as against "attaching cred- 
itors," but as against "creditors." By construction the courts add that 
the invalidity can be asserted only by a creditor who in some way con- 
nects himself with the property. Hère, as we hâve seen, the requisite 



IN RE HICKERSON. 353 

privity exists. See, also, In. re Garcewich, 115 Fed. 87, 53 C. C. A. 
610 ; In re Standard Téléphone & Electric Light Company (D. C.) 157 
Fed. 106 ; In re Perkins (D. C.) 155 Fed. 237. 

With much confidence the bank relies upon the doctrine of Thomp- 
son V. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577, and 
York Mfg. Co. v. Ca.ssell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L- Ed. 782. 
By thèse décisions, undoubtedly, the rule is established orrecognized 
that in the absence of fraud the bankruptcy act does not confer upon 
the trustée power to attack a mortgage upon behalf of a gênerai créd- 
iter who has secured no lien. In so holding, however, the court de- 
fines only the authority conferred upon the trustée by the fédéral stat- 
ute. It is not to be inferred that it would be incompétent for the state 
Législature in terms to déclare that a nonfiled chattel mortgage shall be 
void as to trustées in bankruptcy, or for the state courts, interpreting 
existing local law, to déclare such a mortgage, or a mortgage permit- 
ting the mortgagor to sell the mortgaged property and apply the pro- 
ceeds thereof to his own use, void as against trustées in bankruptcy 
and creditors whose claims hâve been presented and allowed. Humph- 
rey V. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 49 L. Ed. 956; In re 
Gerstman (C. C. A.) 157 Fed. 549. 

But under the bankruptcy act alone it is thought the trustée has au- 
thority to attack this mortgage. As stated in Thompson v. Fairbanks, 
the rule is: 

"TInder the présent bankruptcy act the trustée takes the property of the 
bankrupt in cases unaffected by fraud In the same pllght and condition that 
the banlvrupt himself held it, and sulyect to ail the eqnities impressed upon 
It in the hands of the banlirupt, except in cases where there lias been a con- 
veyance or incumbrance of the property which is void as against the trustée 
by some positive provision of the act. In re Garcewich, 115 Fed. 87, 53 C. 
C. A. 510." 

This language is substantially quoted £rom the opinion in the Garce- 
wich Case, where it is also said that: 

"It is not the meaning of the présent act that the institution of proceedlngs 
In bankruptcy should secure immunity to the title of fraudulent vendors or 
mortgagors, and deprlve creditors of a resort to property out of which, but 
for the proceedlng, they could hâve satisfled thelr claims." 

And again : 

"Even in the case of a chattel mortgage, when it is understood between 
the mortgagor and the mortgagee that the mortgagor may sell the chattels 
in his business and use the proceeds, the transaction Is fraudulent at law as 
against the creditors of the mortgagor." 

It is not unreasonable to assume, therefore, that in the Thompson- 
Fairbanks Case the court considered an understanding "between the 
mortgagor and the mortgagee that the mortgagor may sell the chattels 
in his business and use the proceeds" as constituting a "case" so "af- 
fected by fraud" as to remove it from the class of instruments against 
which the trustée could assert only such objections as could hâve been 
interposed by the bankrupt himself. In other words, the gênerai rule 
is apphcable only to "cases unafifected by fraud," and a mortgage ac- 
companied with such an agreement is not such a "case." But hère the 
mortgage not only has the vices denounced in the Garcewich Case and 
162 F.— 23 
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in Ryan V. Rogers, but there is the understanding to withhold it from 
the record. Such an agreement is évidence of f raudulent intent. Rog- 
ers V. Page, 140 Fed. 596, 73 C. C. A. 164; In re Doran, 154 Fed. 467, 
83 C. C. A. 265; Blennerhassett v. Sherman, 105 U. S. 100, 26 L. Ed. 
1080. In the last case the court, with apparent approval, quotes from 
a Kentucky décision to the effect that such an agreement, "if not di- 
rectly within that class of acts which the law dénominates 'constructive 
frauds,' approximates so nearly to if that the party avowing himself a 
participant in such transaction ought not to ireceive the countenance or 
aid of the chancellor in enforcing any lien or claim growing out of it 
as against a third person." 

In view of this feature of the transaction, it is clear that the trustée 
has the a.uthority to question the vahdity of the mortgage under the 
rule laid down in Thompson v. Fairbanks. See, also, Security Ware- 
housing Company v. Hand, 306 U. S. 415, 27 Sup. Ct. 720, 51 L. Ed. 
1117, and First National Bank v. Staake, 302 U. S. 141, 36 Sup. Ct. 580, 
50 L. Ed. i967. In the latter case it is said: 

"The rule that tljé trustée takes the estate of the bankrupt In the same 
plight as the bankrupt is not applicable to liens, which, although valid as 
to the bankrupt, are invalid as to creditprs." 

It f ollows that the mortgage must be held to be void, and, in accord- 
ance with the written stipulation of the parties filed herein, the référée 
is; directèd to allow and recognize the claim of the First National Bank 
of Grangeville as an unsecured claim, as of the date it was filed. 



MEEKER et al. T. LEHIGH VALLEY R. CO. 
(Circuit Court, S. D. New York. June 8, 1908.) 

JuBY— Tbial by Juey— Natubb of Action. 

An action by a shipper, authorized by the Sherman • anti-trust law 
(Act July 2, 1890, c. 647, § 7, 26 Stat. 210 [U. S. Comp. St. 1901, p. 3202]), 
to recover treble damages to his business and property by reason of a 
conspiracy and combination by Interstate carriers to charge excessive 
and unlawful rates for the shipment of Coal from the mines to tide water, 
was an action at law as to which the parties were entitled to a jury 
trial. 

[Ed. Note.— Right to trial by jury in fédéral court, see notes to O'Con- 
neii V. Reed, 5 C. C. A. 603 ; Vany v. Peirce, 26 0. 0. A. 528.] 
Carbiebs — Rates— IntEbstatb Commeecb Law— Compliakce. 

Oongress by; Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat. 
379 (U. S. eomp. St. 1901, p. 3154), as amended by Act June 29, 1906, 
c. 3591, 34 Stat. 584 (U. S. Comp. St. Supp. 1907, p. 892), havlng estab- 
lished the Interstate Commerce Commission with plenary power to 
détermine in the flràt instance what rates for the transportation of In- 
terstate commerce are légal and reasonable and what are illégal and 
excessive, it will be presumed, in the absence of averments to the con- 
trary, that every interstate carrier has complied with the law by estab- 
lishing, printing, fillng, publishing, and postlng them; and hence no 
action can be maintalnéd unless the complaint allèges that resort has been 
had to the Interstate Commerce Goinmission and the rate chargea and pald 
deciared excessive or unreasonable. 
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3. Same— Pleamng. 

In an action for injuries to complainant's property and business by 
an alleged combinatlon and conspiracy between iuterstate railroads eon- 
trolling the shipment of anthracite coal, an allégation tliat plalntlffs' 
loss resulted from thelr being obliged to pay "uulawful rates" for the 
transportation o( coal due to such coml)mntion and conspiracy was not 
effective to allège that the rates charged had been deelared unlavvful 
by the Interstate Commerce Commission. 

[Ed. Note. — Jurisdlction of fédéral courts of sults uuder Interstate 
commerce act, see note to Balley v. Mosher, 11 C. C. A. 318.] 

4. Same— Statutes— ScoPE. 

The Sherman anti-trust law (Act Cong. July 2, 1890, c. 647, § 7, 
26 Stat 210 [U. S. Comp. St. 1901, p. 3202]), does not give any right of 
action for damages sustalned by the payment of excessive, unjust, or 
unreasonable rates to Interstate carriers, such relief belng provlded for 
by the Interstate commerce act. 

5. Pl,EADINQ — CONCLLSIONS OP IjAW— DeMUBHEB. 

An allégation In a complaint against an Interstate carrier that plain- 
tlfCs had been obliged to pay excessive and unlawful rates without any 
facts to support the same was a statement of a mère conclusion of law, 
whlch was not admitted by demurrer. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 39, Pleading, § 527.] 

At Law. 

Demurrer to complaint In action to recover damages alleged to hâve been 
sustalned by plalntlffs by reason of an alleged conspiracy and combinatlon to 
raise the charges for the transportation of anthracite coal between the mines 
in Pennsylvania and tlde water lu New York and New Jersey, and to mo- 
nopolize the trade and commerce In anthracite coal between sald states, and 
obtain control of ail the coal in Pennsylvania, and to raise the market prlce 
therefor and to compel independent shippers (of whom plalntlffs are oue) who 
should continue to compete to pay such excessive rates for the trausportation 
of anthracite coal as to prevent such indeijeudeut shippers from competing 
wlth such consplrators at any profit. 

Shearman & Sterling, for plaintiiïs. 

Alexander & Green (Frank H. Platt, of counsel), for défendant. 

RAY, District Judge. The bill of complaint allèges a conspiracy 
and combinatlon between certain parties to do certain acts, and char- 
ges that it was a combinatlon and conspiracy in restraint of trade and 
commerce among the several states which is illégal and in violation of 
Act Cong. July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, 
p. 3200), entitled "An act to protect trade and commerce against un- 
lawful restraints and monopolies," and known as the "Sherman Anti- 
Trust Act," and that, "by reason of the said conspiracy and combi- 
natlon, the plaintififs hâve been injured in their business and property 
by the défendant to their damage in the sum of $250,000," and de- 
mand judgment for three times that sum, viz., $750,000. 

The complaint is more spécifie than above stated in its allégation 
of the damage sustalned by reason of the conspiracy and combina- 
tlon and its exécution, and says: 

"(12) Pursuant to the said conspiracy and combinatlon to obtain absolute 
controi of the market for anthracite coal, and to that end to make the rates 
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of transportation prohibitory to Independent operators and shippera, the 
anthracite companles had previously increased the percentages of the tide 
water priée which they pajd to the owners of coal mining properties for their 
coal, and, as a condition for so doing, they had also exacted from ail such own- 
ers perpétuai contracta for the delivery to the anthracite companies or com- 
panles controlled by them of ail thelr coal. In this manner the anthracite 
companies acquired the control of nearly ail the anthracite coal mined, and 
substantially increased the market priées therefor at the mines, but they 
didnot obtain exclusive control. 

"(13) As a resuit of the foregoing unlawful aets, In which the défendant 
participated, the independent dealers and shippers were obliged to pay for 
the larger sizes of coal, at the mines, a price representing 65 per cent, of 
the tide water market priées for the larger sizes and a price correspondingly 
larger for the smaller sizes, and they were required by the anthracite com- 
panies to pay on the larger sizes of coal more than 35 per cent, of the tide 
water price for the transportation of such coal to New York tide water for 
the first few years, and correspondingly higher rates on the smaller sizes, 
and they are required to pay about that percentage under the présent priées 
of coal ; so that, af ter allowing for wastage incidental to handling and thé 
expenses connected with the sale and delivery of the coal to the consumera, 
the independent shippers hâve been unable to ship coal to the New York mar- 
ket at the sald rates, except at a loss, and substantially ail of them hâve been 
foreed out of business at Perth Amboy except the plaintlffs, and the plain- 
tiffs hâve been obliged to pay excessive and unlawful rates upon ail coal 
shipped by them to tide water over the lines of the défendant. While the 
tariff rates thus prescrlbed also made it impossible for the coal companies 
controlled by the anthracite companies to make any profit, it bas made no 
différence In the gênerai resuit to the anthracite companies, as what their 
coal companies thus lost the anthracite companies gained, and it is a 
mère matter of bookkeeping between the respective parent and puppet com- 
panies." 

The plaintiffs do business under the firm name of "Meeker & Co.," 
and are engaged in the business of buying, shipping, and selling an- 
thracite coal, and since 1898 hâve been shipping large quantities there- 
of over the lines operated by the défendant from mines in Pennsyl- 
vania to tide water at Perth Amboy, N. J., and thence to the New 
York market. The Lehigh Valley Coal Company, a Pennsylvania 
corporation, is engaged in the same business at the same places. The 
défendant company owns and controls its entire capital stock, and 
the greater part of the coal transported by it since 1899 was owned by 
the coal company. Eight différent railroads transport coal from the 
anthracite région to New York Harbor. Thèse companies, directly 
or indirectly, own coal lands and largely control the market for anthra- 
cite coal in the Eastern market. Thèse, except the Pennsylvania Rail- 
road Company, the complaint désignâtes as the "Anthracite Compa- 
nies." Subdivision 6 of the complaint allèges the conspiracy as follows : 

"(6) In or about the year 1899 the anthracite companies, including the de- 
fendant, conspired and combined together to ralse the charges for the trans- 
portation of anthracite coal between the mines in Pennsylvania and tide water 
In New Jersey and New York, and to monopollze the trade and commerce in 
anthracite coal between the sald states and thereby to obtain control of sub- 
'stantially ail the anthracite coal in Pennsylvania and to ralse the market 
priée therefor, especially in the New York market, and to compel such . Inde- 
pendent shippers as should continue to compete with them, to pay such ex- 
cessive rates for the transportation of anthracite coal as to prevent such 
shippers from competing with them at any profit; and they bave ever since 
maintalned such conspiracy «nd combinatlon." 
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Subdivision 8 reads as follows : 

"(8) Any charge made by tlie défendant for transporting anthracite coal 
from the brea)i;ers, at the said mhies or collieries, to tido water, in exeess 
of the différence between the market priée at tide water and a suin repre- 
senting tlie priée prevailing at the brealiers, togetlier witli the expenses of 
selling the coal and a reasonable allowance for interest and profits is an 
iinreasonable and excessi^'e and unlavvful cliarge, because it does not permit 
independent sliippers, Including tlie plaintlff, to sell coal except at a loss, 
and has resulted iu enabling the autliraeite companies, owning, as tliey do, 
the capital stock of their snbsidiary coal companies, to drive nearly ail in- 
dependent shippers ont of the market ; for the excessive rates paid by the 
snbsidiary coal companies are reeeived by the anthracite companies, respect- 
ively, and tlie apparent losses to tlie coal companies are consequently only 
nominal as to the anthracite companies." 

Subdivision 11 reads as follows : 

"(11) ïhe said anthracite companies adopted the said recommendatioiis 
made by the said couniiittee, and iu furthor exécution of the said couspiracy 
uud combinatiou, and for the purpose of raising the rates for the transporta- 
tioii of coal and making it impossible for ail independent shippers or mld- 
dlemen, including tlie plaintiffs. to continue in business and of tlius insuring 
their absolute control of the anthracite coal marlvet from August, 1901, the 
anthracite companies, including the défendant, whicli prior to lï)01, as here- 
inbefore alleged, had not charged more thuii the différence between the mar- 
ket priée of the coal at the tireakers and the price at tide water for trans- 
porting coal, although they had beeii publishing nominal tariff rates, began 
to exact from ail independent shippers a flxed charge per ton for carrying coal 
to tide water in exeess of such différence in priées, amouiiting to ifl.ri.j per ton 
for prepared coal, ,$1.40 per ton for pea coal, $1.2.5 per ton for buckwlieat coal, 
and Sl.lO for coal smailer than buckvi'heat coal ; but during the said period 
any charge made by the défendant for transporting anthracite coal between the 
said points in exeess of $1 per ton constituted iui uureasonable and excessive 
charge, and the said charges to the plaintiffs were not only far in exeess of the 
value of the services rendered and far more than the companies had previously 
reeeived for such service, but they were in exeess of the différence between 
the priées realized for the coal at New York tide water, after .allowing for 
the expenses of selling and the priées paid for it at the mines, and con- 
stituted an excessive, unreasonable, and unlawful charge for the said serv- 
ices.". 

I find in this complaint no suggestion that plaintiffs hâve purchas- 
ed any coal at an increased price because of the conspiracy or al- 
leged illégal combination. The damages charged are the payment of 
an unreasonable and excessive charge or rate by the défendant for 
transporting coal made so by the conspiracy and combination afore- 
said ; that is : 

'"And the plaintifts hâve been obliged to pay excessive and unlawful rates 
upon coal shipped by them to tide water over the Unes of tlie défendant." 

This is an action at law, and the parties are entitled to a jury trial. 
Concède the combination and the conspiracy, the "purpose of rais- 
ing the rate for the transportation of coal," and "to raise the charges 
for the transportation of anthracite coal," and that it has been done, 
and that plaintiffs hâve paid such increased rates, is a cause of action 
alleged? There is no allégation that the Interstate Commerce Com- 
mission has examined into the matter and found, declared, or ad- 
judged the rates of transportation complained of and charged by de- 
fendant Company and paid by plaintiffs to be either illégal, unreason- 
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able, or excessive. It is not charged that the matter has been brought 
to the attention of that commission in any way. There is no averment 
in the complaint that the défendant and ail the anthracite companies 
did not establish, publish, and file their rates for transporting coal 
as required by law. The averment is that they did publish nominal 
tariff rates. 

The Sherman anti-trust law, so called, déclares (section 7) that : 
"Any persou who shall be liyured in liis business or property by any other 
person or corporation by reason of auytliin.ç forblddcn or declared to be un- 
lawful by tliis act, may sue therefor in any circuit court of the Tlnited States 
in the district In which the défendant résides or is found, without respect to 
the amount in controversy, and sliall recover threefold the damages by him 
sustained, and the costs of suit, including a reasonable attorney's fee." 

The plaintiffs must hâve been injured in their business or property, 
and the injury sustained must be charged in the complaint by proper 
averment. Without injury the action cannot be maintained. Unless 
there be an averment of injury, no cause of action is stated. Hère the 
allégation of injury is: 

"The plalntififs hâve been obliged to pay excessive and unlawful rates upon 
ali coal shipped by them to tide water over the Unes of the défendant." 

The compulsory paymCnt of excessive and unlawful rates would, 
of course, constitute an injury to the plaintiffs in their business and 
property. But does this complaint sufïiciently charge the payment 
of excessive and unlawful rates? It is conceded that thèse rates paid 
by the plaintififs to the défendant company were paid for the transpor- 
tation of Interstate commerce, coal transported by the défendant from 
one State to another. Act Feb. 4, 1887, c. 104, 24 Stat. 379 (U. S. 
Comp. St. 1901, p. 3154), to regulate commerce, as amended by Act 
June 29, 1906, c. 3591, 34 Stat. 584 (U. S. Comp. St. Supp. 1907, p. 
892), establishes the Interstate Commerce Commission, authorizes that 
commission to inquire fully into the management of the business of 
ail common carriers subject to the provisions of the act — ail engaged 
in interstate and foreign commerce — ^obtain from them full and com- 
plète information necessary to enable the commission to perform the 
diities and carry out the objects for which it was created. Section 
13 provides for complaints by any person, firm, etc. Section 15 pro- 
vides as follows: 

"ïhat the commission is authorized and empowered, and It shall be its 
dut.v, whenever, after full hearing upon a complaint made as provided in 
section thirteen of thls act, or upon complaint of any common carrier, it shall 
be of the opinion that any of the rates, or charges whatsoever, demanded, 
charged, or coUected by any common carrier or carriers, subject to the pro- 
visions of this act, for the transportation of persons or property as defined 
in the first section of this act, or that any régulations or practices whatso- 
ever of such carrier or carriers afCecting such rates, are unjust or unreason- 
àble, or unjustly dlscriminatôry, or unduly preferential or prejudiclal, or 
otherwise in violation of any of the provisions of this act, to détermine and 
prescrlbe what wlll be the .lust and reasonable rate or rates, charge or charges, 
to be thereafter observed in such case as tlie maximum to be charged ; and 
what régulation or practiee in respect to such transportation is just, fair, and 
reasonable to be thereafter followed ; and to make au order that the carrier 
shall cease and deslst froni such violation, to the extent to which the com- 
mission flnd the same to'exist, and shall not thereafter publish, demand, or 
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collect aiiy rate or charge for sueh trausportation In exeess of the maximum 
rate or charge so prescribed, and shall conform to the régulation or practice 
so prescribed. Ail orders of the commission, exceirt orders for the payment 
of money, shall take effect wlthin such reasonable time, not less than thirty 
days, and shall continue in force for such period of time, not exceeding two 
years, as shall be prescribed in the order of the commission, unless the same 
shall be suspended or modified or set aside by the commission or be sus- 
pended or set aside by a court of compétent jurisdiction." 

Section 6 provides: 

"That every common carrier subject to the provisions of this act shall file 
with the commission created by this act and print and keep opeu to public 
inspection schedules showing ail the rates, fares, and charges for trans-: 
portation between différent points on its own route and between points on 
its own route and points on the route of any other carrier by railroad, by 
pipe liiie, or by water when a through route and joint rate hâve been estab- 
lished. If no joint rate over the through route has been established, the 
several carriers in such through route shall file, print, and keep open to 
public inspection, as aforesald, the separately established rates, fares and 
charges applied to the through transportation. The schedules printed as 
aforesaid by any such common carrier shall plalnly state the places between 
which property and passengers will be carried, and shall contain the classi- 
iication of freight in force, and shall also state separately ail terminal 
charges, storage charges, icing charges, and ail other charges which the 
commission may require, ail privilèges or facilities granted or allowed and 
any rules and régulations wliich in any wise change, affect, or détermine 
any part or the aggregate of such aforesaid rates, fares, and charges, or 
the value of the service rendered to the passenger, shipper, or consignée, 
Such schedules shall be plainly printed in large type, and copies for the use 
of the public shall be kept posted in two public and conspicuous places in 
every dépôt, station, or office of such carrier where passengers or freight, 
respectively, are received for transportation, in such form that they shall be 
accessible to the public and can be conveniently inspected. ïhe provisions of 
this section shall apply to ail trafflc, transportation, and facilities deflned in 
this act." 

While there are other pertinent sections and paragraphs contained 
in the act, I do not think it necessary to recite or refer to them. 

It seems to me very plain that the Congress of the United States, 
having full power in the premises, has established this commission, 
and conferred upon it plenary power to détermine, in the first instance 
at least, what rates for the transportation of interstate commerce are 
légal and what are illégal; that is, what rates are proper and just 
and reasonable and what are improper, un just, excessive, and conse- 
quently, when so declared, illégal. It also seems clear to me that ail 
complaining shippers are relegated to this commission, in the first 
instance at least, for the settlement and détermination of the propri- 
ety, justice, fairness, and reasonableness of the rates established, filed, 
published, and posted. And I think it is presumed, in the absence of 
averments to the contrary, that every common carrier engaged in in- 
terstate commerce has complied with the law by establishing rates 
and printing, filing, publishing, and posting them. In Texas & Pa- 
cific Railway Company v. Abilene Cotton Oil Companv, 204 U. S. 
436, 439, 440, 441, 448, 37 Sup. Ct. 350, 355, 51 L. Ed. 553, the 
court held : 

"The interstate commerce act was intended to afford an effective and , 
comprehensive means for redressing wrongs resultlng from unjust discrimina- 
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tlons and undue préférence, and to that end placed upon carriers the duty 
of publishlng schedules of reasonable and unlform rates; and, conslstently 
with the provisions of tliat iaw, a slilpper cannot luaintain an action at 
common law in a state court for excessive and nnreasonable frelglit rates 
exacted on Interstate shipments wliere tlie rates cbarged were ttiose wliicli 
liad been duly fixed by the carrier according to the act, and had not beeu 
found to be nnreasonable by the Interstate Commerce Commission." 

At pages 439-441 of 304 U. S., pages 354 and 355 of 37 Sup. Ct. 
(51 L. Ed. 553), the court said : . 

"When the àct to regiilate commerce was enacted, there was contrariety of 
opinion vvhether, when a rate charged by a carrier was in and of Itself rea- 
sonable, the person f rom whom such a charge was exacted had at common 
law an action against the carrier because of damage asserted to hâve beeu 
suffered by a discrimination against such person or préférence given by 
the carrier to another. Parsons v. Chicago & Northwestern Ry., 167 U. S. 
447, 455, 17 Slip. Ct. 887, 42 L. Ed. 231 ; Interstate Commerce Commission v. 
Baltimore & Ohio R. R., 145 U; S. 263, 275, 12 Sup. Ct. 844, 36 L. FM. 699. 
That the act to regulate commerce was Intended to afford an effective means 
for redressing the wrongs resultlng from unjust discrimination and undue 
préférence is undoubted. Indeed, It is not open to controversy that to pro- 
vide for thèse subjects was among the principal purposes of the act. Inter- 
state Commerce Commission v. Cincinnati, New Orléans & Texas Pacific Ry. 
Co., 167 U. S. 479, 494, 17 Sup. Ct. 896, 42 L. Ed. 243. And it Is apparent that 
the means by which thèse great purposes were to be accomplished was the 
placlng upon ail carriers the positive duty to establish schedules of reasonable 
rates which should hâve a unlform application to ail and which should not 
be departed from so long as the establlshed schedule remained unaltered in 
the manner provided by law. Cincinnati, New Orléans & Texas Pacific Ry. 
Co. V. Interstate Commerce Commission, 162 U. S. 184, 16 Sup. Ct. 700, 40 
II. Ed. 935 ; Interstate Commerce Commission v. Cincinnati, New Orléans <fe 
Ttexas Pacific Ry. Co., 167 U. S. 479, 17 Sup. Ct. 893, 42 L. Ed. 243. When 
the gênerai scope of the act is eniightened by the considérations just stated, 
It becomes manifest that there is not only a relation, but an indissoluble 
unlty between the provision for the establishment and maintenance of rates 
until corrected in accordance with the statute and prohibitions against 
préférences and discrimination. Thls follows, because, unless the require- 
ment of a unlform standard of rates be complied with, it would resuit that 
violations of the statute as to préférences and discrimination would inevitably 
follow. Thls is clearly so, for. If It be that the standard of rates fixed In 
the mode provided by the statute eould be treated on the complaint of a 
shipper by a court and jury as unreasonable, without référence to prior 
action by the commission, finding the establlshed rate to be unreasonable 
and ordering the carrier to deslst in the future from violatlng the act, It 
would corne to pass that a shipper might obtain relief upon the basis that 
the establlshed rate was unreasonable in the opinion of a court and Jury, 
and thus such shipper would receive a préférence or discrimination not en- 
joyed by those against whom the schedule of rates was continued to be en- 
forced. This can only be met by the suggestion that the judgment of a 
court, when based upon a complaint made by a shipper without préviens 
action by the commission, would give rise to a change of the schedule rate, 
and thus cause the new rate resultlng from the action of the court to be 
applicable In future as to ail. This suggestion, however, is manifestly with- 
out merit, and only serves to illustrate the absolute destruction of the act 
and the remédiai provisions which It created which would arlse from a 
récognition of the right asserted. For if, without préviens action by the 
commission, power might be exerted by courts and juries generally to dé- 
termine the reasonableness of an establlshed rate, it would follow that unless 
ail courts reachèd an identical conclusion a unlform standard of rates in the 
future would be impossible, as the standard would fluctuate and vary, dé- 
pendent upon the divergent conclusions reached as to reasonableitess by the 
varions courts called upon to consider the subjeet as an original question. 
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Indeed, the récognition of such a right is wliolly Incousistent with the ad- 
ministrative power conferred upon tlie commission and with tbe duty, whicli 
tlie statute casts upon tliat body, of seelng to it tliat the statutory requlrement 
as to uniformity and equality of rates Is observed. Equally obvions is it ttiat 
ttie existence of such a power in the courts, independent of prior action by 
the commission, would lead to favoritism, to the enforcement of one rate in 
one jurisdiction and a différent one in another, would dcstroy the prohibitions 
against préférences and discrimination, and afCord, moreover, a ready means 
by which, through collusive proceedings, the wrongs which the statute was in- 
tended to remedy could be successfuUy inflicted. Indeed, no reason eau be 
perceived for the enactment of the provision endowing the administrative 
tribunal, which the act created, with power, on due proof, not only to award 
réparation to a partlcular shipper, but to command the carrier to desist 
from violation of the act in the future, thus compelling the altération of the 
old or the filing of a new schedule, conforniably to the action of the commis- 
sion. If the power was left in courts to grant relief on complaiut of any shipper, 
upon the theory that the established rate could be disregarded and be treated 
as unreasonable. without référence to previous action by the commission in 
the premises. This mnst be, because, if the power exlsted in both courts and 
the commission to origlnally hear complalnts on this subject, there might 
be a divergence between the action of the commission and the décision of a 
court. In other words, the established schedule might be found reasonable 
by the commission in the first instance and unreasonable by a court acting 
originally, and thus a conflict would arise which would render the enforcement 
of the act Impossible." 

And finally, at page 448 of S04 U. S., page 358 of 27 Sup. Ct. (51 
L. Ed. 553), the court declared: 

"Conchidlng, as we do, that a shipper seeking réparation predlcated upon 
the unreasonableness of the established rate miist, under the aot to regulate 
commerce, primarily invoke redress through the Interstate Commerce Com- 
mission, which body alone Is vested with power origlnally to entertain pro- 
ceedings for the altération of an established scliedule, because the rates fixed 
therein are unreasonable, it is unnecessary for us to consider whether the 
court below would hâve had jurisdiction to affiord relief if the right asserted 
had not been répugnant to the provisions of the act to regulate commerce. It 
follows, from what we hâve said, that the court below erred in the construction 
which it gave to the act to regulate commerce." 

While that case arose in the state courts and came on appeal into 
the Suprême Court of the United States, I do not understand that it 
makes any différence whether the action be brought in the courts of 
a state or in the courts of the United States. The underlying and 
controlHng principle is found in the last part of the opinion just quot- 
ed. It follows that this demurrer must be sustained, unless it is unnec- 
essary to allège in the complaint that resort has been had to the In- 
terstate Commerce Commission and the rate charged and paid declar- 
ed excessive or unreasonable. 

The Sherman act of July 2, 1890, "An act to protect trade and 
commerce against unlawful restraints and monopolies," gives to the 
injured party a right of action in any .Circuit Court of the United 
States to any person or firm "who shall be injured in his business or 
property by any other person or corporation by reason of anything 
forbidden or declared to be unlawful" by such act, "every contract, 
combination in the form of trust or otherwise, or conspiracy, in re- 
straint of trade or commerce * * * jg hereby declared to be il- 
légal." So "every person who shall monopolize, or attempt to monopo- 
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lize any part of the trade or commerce among the several states or 
with foreign nations shall be deemed guilty of a misdemeanor," etc. 
This act does not déclare or purport to déclare exc.essive or unrea- 
sonable or unjust rates for the transportation of interstate commerce 
illégal. If, howCver, there is a combination, contract, or conspiracy 
to raise rates, and charge and exact excessive and unreasonable or 
unjust or unjustly discriminatory, etc., rates for the purpose of re- 
straining trade or commerce (see sections 1 and 3 of the act), or 
such combination has that effect, then undoubtedly the combination 
or contract is illégal. But are the rates charged and paid illégal for 
the reason the combination is illégal? This act must be read and 
construed in connection with the act to regulate commerce as amend- 
ed to date. It is the latter act that deals specifically with rates, char- 
ges for the transportation of coal, etc., among the several states, from 
the one state to another, and, as seen, confers on this administrative 
commission power to ascertain and détermine what rates are unjust, 
unreasonable, or excessive and consequently illégal. When it has 
acted on complaint made and declared a rate established by a common 
carrier engaged in interstate commerce unjust, excessive, or unreason- 
able, it is determined by and in the appropriate tribunal having juris- 
diction and plenary power that such rate is illégal. When this is 
done, there is a proper basis for the recovery of damages in the 
District or Circuit Court of the United States under the provisions 
of section 9 of the act based on the compulsory payment of exces- 
sive and unlawful rates. This is the true construction and meaning 
of the act as declared by the Suprême Court of the United States 
in Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U. S. 437, 438, 
37 Sup. Ct. 356, 51 L,. Ed. 553, where the court, after reciting the 
powers of the commission, the duties and obligations of carriers as 
to rates, and the control df the commission over them, says: 

' "Nor is there merlt in ttié contention tliat section 9 of tlie act compels 
to the coneUision that It waa the purpose of Cougress to confer power upon 
courts primnrily to relieve from the duty of euforcliig the established rate 
by fluding that the same as to a particular persou or corporation was so 
unreasonable as to justify an award of damages. Ti'ue it is tiiat the gênerai 
tenus of the section when taken alone niight sanction such a conclusion, 
but, when the provision of that section is read in connection with the con- 
text of the act and in the light of the considérations whieh we hâve enum- 
erated, wé think the brpad construction contended for is not admissible. 
* * * In other words, we think that it inevitably follows from the context 
of the act that the independent right of an individual originally to main- 
tain actions in courts to obtain pecuuiary redress for violations of the act 
couferred by the ninth section must be conflned to redress of such wrongs 
as can, consistently with the context of the act, be redressed by courts with- 
out previous action by thé commission, and thereforè does not iniply the 
power . in a court to primarily hear complaints concerning wrongs of the 
character of the one hère complained of." 

Is the allégation in this complaint that "the plaintiffs hâve been ob- 
liged to pay excessive and unlawful rates upon. ail coal shipped by 
thtem to tide water over the lines of the défendant" équivalent to an 
averment that the rates; charged and paid bave been declared exces- 
sive, or unjust, or unreasonable by the Interstate Commerce' Com- 
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mission? A mère allégation that such rates were "excessive" is not. 
But the allégation is that the plaintiffs were obliged to pay "unlawful 
rates." In the minds of the plaintiffs and the pleader in making this 
allégation the "unlawful" character of the rate may be because of the 
combination or conspiracy, or because of its increase over former rates, 
etc. The averment does not necessarily charge or import that the 
rate established by the anthracite companies, including défendant, 
and paid by the plaintiffs, has been declared excessive by the Inter- 
state Commerce Commission and consequently declared unlawful. 

If it be true, and I hold it is, that a resort to the Interstate Com- 
merce Commission is a condition précèdent to the maintenance of an 
action in the Circuit Court of the United States to recover damages 
solely occasioned by the payment of excessive, unjust, or unreason- 
able rates for the transportation of interstate commerce, everi when the 
exaction of such excessive rates was the resuit of a combination or 
conspiracy made unlawful by the "Sherman anti-trust law," then the 
complaint in such an action to recover such damages solely must aver 
that the rates charged and exacted bave been declared excessive, or 
unreasonable or unjust by the Interstate Commerce Commission. Un- 
til that is done, the rates established, filed, publi,shed, and posted must 
be regarded as légal rates or lawful rates. Whether or not that has 
been done is an issuable fact, and the défendant has the right to be 
informed whether the plaintiff will attempt to prove that the rate has 
been condemned by the Interstate Commerce Commission. If alleged 
to hâve been so condemned. the défendant may show that the pror 
ceeding was irregular, that he did not hâve notice or an opportunity 
to be heard, etc. The plaintiff might show, under proper allégations, 
that the rate exacted was illégal or unlawful, because in excess of that 
established, filed, published, and posted, or that the rate exacted was 
illégal, or unlawful, because in excess of that fixed by the commission, 
or because no rate at ail had been established, filed, and published as 
required by law. In either case the rate would be unlawful. Under 
the act for the régulation of commerce, the carrier has no right to 
charge or collect any rate whatever until it has been established, filed, 
and published. So the carrier has no right to exact a higher rate than 
that fixed in the filed and published schedules, and, if that has been 
held to be excessive, or unjust, or unreasonable, then the carrier 
cannot exact that. Should not the complaint state the ground on 
which it is claimed the rate paid was an unlawful rate? Facts show- 
ing it was an unlawful rate? I think this clearly so. Hieronymus v. 
N. Y. Nat. L. Assn., 107 Fed. 1005, 46 C. C. A. 684, affirming 101 
Fed. 13; Williarnson v. Beardsley, 137 Fed. 465', 469, 69 C. C. A. 
615 ; W. H. Thomas & Son v. Barnett (C. C.) 133 Fed. 172, 176 ; 
St. Louis R. Co. V. Johnston, 133 U. S. 566, 577, 10 Sup. Ct. 390, 33 L. 
Ed. 683; Ritchie v. McMullen, 159 U. S. 235, 16 Sup. Ct. 171, 40 L. 
Ed. 133, affirming (C. C.) 41 Fed. 502, 8 L. R. A. 268 ; England v. 
Russell (C. C.) 71 Fed. 818. I do not think thè Sherman anti-trust 
law, so called, gives any right of action for damages sustained by 
the payment of excessive, unjust, or unreasonable rates. I do not 
think that this complaint States any cause of action whatever under 
the provisions of that act. The cause of action for such damages as 
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are alleged hère îs given by the act to regulate commerce. But, treat- 
ing the allégations of the complaint to the effect that this was a 
corhbination and conspiracy in restraint of trade and commerce among 
the several states, and that by reason thereof the plaintiffs hâve been 
injured in their business aiid property by the défendant in the sum of 
$850,000 as surplusage, see American Union Coal Co. v. Pennsylvania 
R. Co. (C. C.) 159 Fed. 378, 279, and, treating the action as really 
under the provisions of the act to regulate commerce — "Interstate 
Commerce Act"— no cause of action is stated. The allégation that 
"plaintiffs hâve been obliged to pay excessive and unlawful rates" is 
the statement of a mère conclusion of law with no facts to support 
it. It is a familiar rule that such allégations are not admitted by a 
demurrér. 

The plaintiff says that the complaint charges, and the' défendant ad- 
mits by the demurrer, that by reason of the combination and con- 
spiracy, the plaintiffs were compelled to do business "at a loss." 
Concède this to be so, still the action is for damages, and the only 
loss or injury in business or property is stated to be the payment of 
excessive and illégal rates for, the transportation of coal f rom Pennsyl- 
vania into New Jersey,'' that, thefefore, he made no profit and even 
lost money to the exterit of the excessive charge made and exacted 
over a reasonable rate. Hence no damages to business or property 
is alleged except in the payment of "excessive rates" or "unlawful 
rates," and, as this is a mère conclusion not accompanied by the state- 
ment of any facts showing the rates paid to be either unlawful or ex- 
cessive, the complaint does not state facts sufficient to constitute a 
cause of action, and the demurrer is sustained, with costs. The plain- 
tiffs may file and serve an amended complaint within 30 days after 
being: served with a copy of the order to be entered pursuant hereto 
on payment of such costs. 



COHEN V. UNITED STATES. 
(Circuit Court, N. D. California. July 18, 1908.) 
■.;',, . , No. 1,3,544. 

!Eminent Domain— "Taking op Pbopébty" as Groùnd tob Compensation — 

DiVEHStON OF WATERS OF SïBEAM. "i 

Tûe diversion of the water of a nonnavigable stream by the United 
States, sp as to, deprlve a landowner of its natural flow adjacent to and 
upon hls prémises, for the purpose of improylng the navigation of othei" 
navigable waters, is a "taklng of property" of such landownei', within the 
meaning of the flfth àmen<iment to the Constitution, whlch entltles hlm 
to just compensation therefor. > , 

[Ed. ' Note.^^For other définitions, pee Words and Phrases, vol. 8, pp. 
6852^(3860 ; 7813.] 

Sasie— Evidence of Damage. 

Evidence considered, and hclâ not to sustaln the clalm of a landowner 
that her land recelved benefit trom the water of a stream, wlilch flowed 

' ' only durlng the rainy season and overflowed her land in times of freshots, 
so as to entitle her to compensation from the irnited States for a diver- 
sion of such stream in improving the navigation of other waters. 
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3. Waters and Wateb Coxjbses— Ripaeian Owneks— Rights in Future Ac- 
cretions. 

A riparian owner has no vested right in future accretions, and canuot 
malûtaln an action for damages against one who lawfully obstructs or 
dlverts a stream which has in the past carrled and deposited such ac- 
cretions from tlie lands of otliers, so that it wlll no longer do so. 

Action to Recover Compensation for Diversion of Water Course. 

J. J. Scrivner and Alfred H. Cohen, for petitioner. 
Robert T. Devlin, U. S. Atty., and George Clark, Asst. U. S. Atty., 
for the United States. 

MORROW, Circuit Judge. This action was commenced January 
29, 1904, under Act March 3, 1887, c. 359, 24 Stat. 505 (U. S. Comp. 
St. 1901, p. 752). This act gives the Circuit Court of the United States 
concurrent jurisdiction with the Court of Claims of suits against the 
United States where the amount of the claim exceeds $1,000 and does 
not exceed $10,000. The action is based upOn the claim of an implied 
contract for compensation for the value of a streiarn of water diverted 
from petitioner's premises by the United States in the improvement of 
Oakland Harbor. 

The act of Congress approved March 3, 1873 (17 Stat. 566, c. 234), 
contained a provision for the survey and examination of San An- 
tonio creek or estuary by the engineers of the army, under the direc- 
tion of the Secretary of War, with a view to the improvement of 
Oakland Harbor. Under this authority the Board of Engineers made 
an examination and survey and reported a plan of improvement, which 
included the excavation of a tidal canal in Alameda county from the 
upper end of the estuary of San Antonio to San Leandro Bay, a dis- 
tance of about 8,400 feet. The object of the canal was to carry a tidal 
current from San Leandro Bay into the estuary of San Antonio, and 
thus increase the tidal prism of the Oakland Harbor. The plan was 
approved by the proper authority, and the United States proceeded to 
condemn and acquire the land on the line of the proposed tidal canal. 
The improvement included also a subsidiary canal along a part of the 
northern or upper side of the main canal. The purpose of the sub- 
sidiary canal was to divert flood water that would otherwise empty 
into the canal from Sausal creek, a small unnavigable stream coming 
down from the hills to the north of, and from a direction at a right 
angle to, the canal, but which at the line of the canal turns to the east 
and empties into Brickyard slough, an arm of San Leandro Bay, navi- 
gable waters in which the tide ebbs and flows. The creek has about 
four or five square miles of watershed, and is a winter stream, carrying 
the rainfàll in the immédiate vicinity of its origin and course for a 
period of seven months in the year. Du ring the remaining five months 
the bed of the creek is dry. 

The work on the main canal was commenced by the United States 
in January, 1891, and was completed in March, 1903. The subsidiary 
canal was commenced in March, 1900, and finished in October, 1900. 
The main canal is a channel of 400 feet in width at the top and 300 
feet at the bottom. It is 8 feet deep at low water and 14 feet deep 
at high water. The petitioner in this case is the owner of a tract of 
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land in Alameda county, containing 110 acres, ly'mg to tlie south of 
the canal. The northem boundary of this tract extended along the 
line of the main canal a distance of about 1,970 feet. Along this 
boundary the line of the canal foUowed the course of Sausal creek and 
Brickyard slough. On February 9, 1903, the United States purchased 
from the petitioner two small tracts of land on the irregular line of 
the creek and slough for the pufpbse of giving the canal a uniform 
course. One of thèse tracts contained 3.16 acres and had a length 
along the line of the canal of 771.12 feet, and the other contained .54 
acres and had a length along the line of the canal of 635.17 feet. Be- 
tween thèse two pièces of land the boundary of petitioner's land had 
a line âlong the slough of 349.35 feet, which, being a satisfactory line 
for the canal, was not purchased. The total pf thèse parts of the 
boundary Une amounted to 1,655.64 feet, leaying approximately 315 
feet of the boundary line of petitioner's land, in the northwest corner, 
along the line of Sausal creek. At this point the bend of Sausal creek 
is below the line of the canal. Petitioner claims that prior to the con- 
struction of thèse main and subsidiary canals the waters of Sausal 
creek were of great benefit and value to her lands; that they yearly 
brought down to and deoosited upon her lands, adjacent to and through 
which- said Sausal creek ran, gravel, silt, and alluvial earth; that the 
gravel was a merchantable article, and the silt was of great benefit to 
petitioner's lands, as it enriched the same and made them more fertile, 
and the overflow of the water was of great benefit to the land by 
reason of the natural irrigation which caused the same to produce 
green feed during the summer months for petitioner's horses, cattle, 
and other domestic animais. 

The petitioiier claims that by the diversion of Sausal creek she has 
been deprived of the use and benefit of 1,500 tons of gravel for each 
of the three years preceding the commencement of this action, niaking 
a total of 4,500 tons of gravel, of the value of $6,750 ; that but for the 
diversion mentioned thé creek would hâve continued to deposit at least 
the saine àmount of gravel upon petitioner's land for ail time, and 
that such deposit would, in thé ordinary course of nature, hâve in- 
creased each and every yeaf , and petitioner would hâve derived an an- 
nual benefit and revenue therefrom of $3,850; that but for the diver- 
sion mentioned the creek would hâve brought down and deposited up- 
on the lands of petitioner, adjacent to and through which said creek 
ran, large quantities of silt and alluvial earth, which would hâve been 
of great benefit to the lands of petitioner, as it would hâve enriched 
thf same ànd made them more fertile, and the overflow of said water 
would hâve been of great benefit to said lands, for the reason that it 
was a natural irrigation, which caused the same to produce green 
feed during the summer months for petitioner's horses, cattle, and 
other domestic animais ; that the value of said deposits upon said 
lands is at least $5,000; that the value of the water of said Sausal 
creek so taken and appropriatéd by the United States is the sum of 
$5,000. Petitioner claims that the détriment to her property caused 
by the diversion; of Sausal creek, as alleged, amounts to the sum of 
$34,000; but petitioner waives the excess over $10,000, and claims 
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compensation in the latter sum. The answer of the United States dé- 
nies ail the material allégations of the pétition. 

In Gibson v. United States, ICG U. S. 269, 17 Sup. Ct. 578, 41 L. Ed. 
996, the Suprême Court held that riparian ownership on navigable wa- 
ters was subject to the obligation to suffer the conséquences of an im- 
provement of the navigation underan act of Congress passed in the 
exercise of the dominant right of the government in that regard, and 
damages resulting from the prosecution of such improvement could 
not be recovered in the Court of Claims. In that case the object of the 
pétition was to recover damages because of the construction of a dike 
by the United States in the Ohio river at a point off Neville Island, 
about nine miles west of the city of Pittsburg. The dike was construct- 
ed for the purpose of concentrating the How of the Ohio river. The 
petitioner was the owner and in possession of a tract of land on this 
island in a high state of cultivation, from which she shipped straw- 
berries, raspberries, potatoes, melons, apples, and peaches to the cities 
of Pittsburg and Allegheny, Pa. The petitioner's farm had a front- 
age of 1,000 feet on the main navigable channel of the Ohio river, 
where she had a landing which was used in shipping the products 
from and the supplies to her farm. This landing was the only one on 
petitioner's farm from which she could ship the products from and 
supplies to her farm. The construction of the dike by the United States 
had the eflfect of substantially destroying the landing of the claimant, 
by preventing the free egress and ingress to and from said landing 
on and in front of claimant's farm to the main navigable channel of 
the river. The Suprême Court held that there was no physical inva- 
sion of petitioner's property, and, referring to the fifth amendment to 
the Constitution of the United States, providing that private property 
shall not "be taken for public use without just compensation," said: 

"The damage of wliicli Mrs. Gibson complained was not the resuit of the 
taklng of any part of her property, whether upland or submerged, or a direct 
Invasion thereof, but the incidental conséquences of the lawful and proper 
exercise of the governmental power " 

The judgment of the Court of Claims that the petitioner was not 
entitled to recover, and dismissing the pétition, was aflfirmed. 

In Scranton v. Wheeler, 179 U. S. 141, 21 Sup. Ct. 48, 45 L. Ed. 126, 
the Suprême Court held that the prohibition in the Constitution of the 
United States against the taking of private property without just com- 
pensation had no application to the case of an owner of land border- 
ing upon a public navigable river, whose access from his land to navi- 
gability is permanently lost by reason of the construction, under author- 
ity of Congress, of a pier resting on submerged lands away from, but in 
front of, his upland, and which pier was erected by the United States, 
not with any intent to impair the right of riparian owners, but for the 
purpose only of improving the navigability of such river. 

In Mills V. United States (D. C.) 46 Fed. 738, the government, for the 
purpose of improving the navigability of the Savannah river, erected a 
dam, which raised the level of the river, and this prevented the owner 
of adjoining rice iields from draining his canals into the river between 
high and low water marks, as he had previously done, but did not ac- 
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tually invade his premises. ît was he,ld that the injury to the rice fields 
did not constitute the taking of private property within the meaning of 
the constitutional prohibition against the taking oî private property for 
public use without just compensation. 

In United States v. Lynah, 188 U. S. 4-15, 23 Sup. Ct. 349, 47 L. Ed. 
539, the petitioner brought suit in the Circuit Court for the District 
of South CaroHna to recover of the United States the sum of $10,000 
as compensation for certain real estate which it was alleged had been 
taken and appropriated by the United States. The taking and appropri- 
ation oonsisted in building and maintaining in and across the Savannah 
river certain dams, training walls, and other obstructions obstructing 
the natural flovi^ of said river in and along the natural bed, and so rais- 
ing the level of said water above said obstructions, and causing its wa- 
ter to be kept back and to flow back and be elevated above its natural 
height in the natural bed. By the raising of the level of the river by 
thèse obstructions the water thereof had been backed up against the 
embankment on the river, and had been caused to flow back upon and 
in petitioher's plantation above the obstruction, and had actually in- 
vaded said plantation, dii-ectly raising the water thereon about 18 in- 
ches, which it was impossible to remove therefrom, and by reason of 
v^^hich the plantation had been practically destroyed and rendered of no 
value. • The Suprême Court held that the improvement of the Savannah 
river în this case amounted to the taking of petitioner's property within 
the scope of the fifth amendment, and that the government was under 
an implied contract to make just compensation therefor. 

The présent case is distinguished from the foregoing cases in the 
fact that Sausal creek is not a navigable stream and the construction 
of the canal by the government was not for the benefit or improvement 
of that stream, but for the improvement of navigable waters in another 
and différent locality,/and it is claimed by the petitioner that the injury 
she suffered was the taking of her private property (the waters of 
Sausal creek) for a public use, and that for the taking she is entitled to 
just compensation. This distinction between acts of the government 
damaging private property on a navigable stream in the work of im- 
proving its navigability and the taking of private property connected 
with an unnavigable stream for public use in improving navigable 
waters elsewhere was recognized when the court disposed of the de- 
murrer to the complaint, and is now referred to in considering the 
case on its merits, for the purpose pf making clear the précise character 
and scope of petitioner's cause of action. 

The government has diverted the waters of Sausal creek at the point 
where it enters the subsidiary canal, and in effect has taken and appro- 
priated the stream below that point, and the petitioner has been deprived 
of its flow adjacent to and upon her premises. This is a taking, with- 
in the constitutional provision. But the question remains to be deter- 
niined, what was the value of the waters of this creek at the time of 
their diversion, for which the petitioner is entitled to just compensa- 
tion? , ' ' 

The petitioner's cause of action is based upon the claim of riparian 
ownership and appropriation of the waters of Sausal creek. This 
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claim îs, however, subject to an appropriation made by the Contra 
Costa Water Company in 1874 or 1875, when it placed a dam in the 
creek at a point about 21/2 miles from the line of the présent canal. 
This dam the water company has maintained ever since. The pipe 
used by the water company for diverting the water of the creek is a 
seven-inch pipe. How much water is impoimded and diverted by 
this pipe is not disclosed by the évidence, but it must necessarily carry 
the first flow of the winter rain and the last flow of water in the 
spring. The water that reached and overflowed petitioner's lands after 
1874 or 1875, and prior to the diversion of the creek in the year 1900, 
was, therefore, not the flood waters of the entire creek, but the some- 
what lesser volume after the flow of the creek had been diminished by 
the water company's appropriation. The évidence as to the value of 
this flood water to the land of the petitioner at the time of its diversion 
is conflicting. There was évidence on the part of the petitioner that 
it was of value for the silt it brought down and deposited on petition- 
er's land and for the wetting of the land, which caused late feed for 
cattle. William G Cohen, a son of the petitioner and one of lier prin- 
cipal witnesses, testified that Sausal creek entered petitioner's land at 
a point indicated on a map introduced in évidence; that from this 
point the creek formerly ran through petitioner's premises until it 
reached Brickyard slough, but to obviate the tearing and ripping of 
the water at flood times they dug a ditch, a continuation of Sausal 
creek, from the petitioner's property, through property belonging to 
another party, and then back to petitioner's property lower down. He 
-says this must hâve been in the 70's. The last grain crop was in the 
70's. Prior to that time the witness says they had two dams in the 
creek to divert the water over petitioner's land, but after that time they 
did not hâve the dams, and as a resuit they did not hâve the benefit 
of the late irrigation, and the only overflow of the creek since that time 
has been when they hâve had freshets. 

Testimony on behalf of the United States was that this overflow 
water was of no benefit to petitioner's land. The weight of évidence 
was that this flood water came at the wrong season of the year. It 
came in the winter, when it had no value for irrigation, and did not 
corne in the summer, when it would hâve been of value. When the 
water did come, the land needed drainage, and not irrigation ; further- 
more, that petitioner's land has sufifered no dépréciation in value by 
reason of the diversion of the creek. From this évidence I am unable 
to find that the water of Sausal creek had any value to the petitioner 
at the time of the diversion, either for irrigation or for domestic pur- 
poses, or for the enrichment of the soil by deposit of silt. With re- 
spect tb that phase of petitioner's cause of action there must, there- 
fore, be a finding in favor of the défendant. 

The next élément in petitioner's cause of action is the habit of the 
water of Sausal creek to carry and deposit gravel during the rainy 
season in the bed of the creek adjacent to petitioner's premises. This 
gravel appears to hâve been washed from the banks of the creek ; but, 
as the land along the creek has become occupied by résidences, the 
banks hâve been bulkheaded at a number of places, and the évidence 
shows that at the time of the construction of the canal this wash of 
162 P.— 24 
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gravel down the creek had very materially diminished. But the first 
question to be determined is whether the petitioner is entitled to re- 
cover compensation for the loss of this gravel, whether the quantity 
be more or less, 

The riparian owner has no vested right in future accretions. West- 
ern Pac. Ry. Co. v. Southern Pac. Co., 151 Fed. 376, 399, 80 C. C. A. 
606. The riparian owner cannot hâve a présent vested right to that 
which does not exist, and which may never hâve an existence. Taylor 
v. Underhill, 40 Cal. 471 ; Eisenbach v. Hatfield, 2 Wash. 236, 250, 
26 Pac. 539, 13 L. R. A. 632. In Chicago, B. & Q. Co. v. Porter, 72 
lowa, 426, 34 N. W. 286, two railroad companies, the Chicago, Rock 
Island & Pacific and the Chicago, Burlington & Quincy, had construct- 
ed their tracks along the Des Moines river, below the ordinary high- 
water mark, under the authority of a law of the state. The Unes were 
practically parallel with each other and about 80 feet apart. The de- 
fendants were the owners of the land which was bounded by the river 
at the point opposite the lines of the two railroads, and they proposed 
to erect and maintain a brick building upon lands made by accretions 
between the two railroads. The défendants were enjoined from build- 
ing upon this land. The Suprême Court of the state held that: 

"The lawful appropriation of the land by the Eock Islaiid Railroad Company 
eut ofC accretions to défendants' land and established a Une beyond which no 
right by accretions can be acquired." 

In Lyons v. United States, 26 Ct. Cl. 31, 44, the plaintiff was the 
owner bf a tract of land bordering ori Rock creek, in the District of 
Columbia, an unnavigable stream. It sèems that during freshets Rock 
creek overflowed plaintifï's land, and, moving slowly over the sub- 
merged portion, deposited there sand, which, when the waters receded, 
was sold for building purposes. The amount of this deposit depended 
upon the accidents of nature, and, of course, would be diminished if 
the current were swift. The contractors under the government, in 
sinking a shaft for an aqueduct above plaintifï's land, had deposited 
rock upon the shore of Rock creek in such a manner as to narrow the 
channel of the stream and increase the speed of the current, so that 
it carried the sand held in suspension beyond plaintifï's land, and dé- 
posits of sand ■vvere no longer made upon his land iii times of freshets, 
The court, in stating the case, said : 

"ïhls plalntlfC asits damages because the governnieut has limited the ef- 
fects of a freshet; and this on the ground that, whlle freshets are generally 
injurions and thëlr prévention a benefit, in his case the reverse Is true, as they 
cover his land with saud wasl(.ed away from some one else's propérty higher 
up on the stream, and from the sale of this sand he dérives a profit. * * * 
ïhe projected Rock Creek Park and Zoological Gardens are to be laid ont at 
no great distance above plaintiff's propérty. It is not improbable that in the 
course of the préparation of thèse improvements for public use the stream 
ma.y be walïéd, in or otherwise confined more strlctly to its bed, and that the 
banks will be So protected as, if possible, to prevent washing. Would a ripa- 
rian owner below find in such work a valid ground for claimlng dauiages be- 
cause deposits of sand were no longer made upon his land in tlme of freshet? 
So the deepening of the stream below plaintiff by a ueighbor desirous of pro- 
tecting his own laild would tend to quicken the current above and carry the 
sand by plaintiff whlle held in suspension. There are many éléments of un- 
certainty in a claim of this description. Its vaine dépends upon the accidents 
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of nature, upoii the legitiniate and proper use of the stream both above and 
below plaintlff, and the natiiral use of tlieir land by riparian owners above 
liim, and we are of opinion that tlie use by the government of the stream does 
not injure plaintifC in any tangible property right." 

It follows f rom thèse authorities that the riparian owner, having no 
vested right in future accretions, cannot maintain an action for dam- 
ages against one who lawfully obstructs or diverts the stream carrying 
such accretions, se that such deposits are no longer formed adjacent 
to her premises. 

It is contended, however, on behalf of petitioner, that she is not 
seeking compensation for the loss of gravel brought down by Sausal 
creek, but for the value of the stream for which use this is an élément, 
?nd that the habit of the stream to bring gravel to her premises was 
évidence of such value. But this habit, as we hâve seen, was not fixed 
or stable. It depended upon conditions that were so uncertain that 
no value can be attached to the habit. 

In my opinion Sausal creek had no value in this respect at the time 
of the diversion, either présent or prospective, for which petitioner is 
entitled to recover compensation. Let the findings be prepared in ac- 
cordance with this opinion, and a judgment entered accordingly. 



THE MEERILL C. HART. THE A. C. CHENEY. THE SBMINOLE. 

(District Court, S. D. New Yorlc. March 6, 1908.) 

1. Collision— Anchokage Grounds— Righï of Navigation. 

While an exclusive use of anchorage grounds is not allowed to an- 
cliorlng vessels so as to exclude other vessels necessarily going over the 
grounds as f rom wharves which would not otherwise be available, never- 
theless it Is not intended that such waters may be used with the same 
freedom as unrestricted waters, but that vessels shall keep clear of the 
grounds so as not to eollide with vessels properly anchored there, nor 
embarrass those properly using the waters for purposes of navigation in 
connection with anchoring. Both of thèse classes of vessels hâve a prlor 
right to the use of such waters over those not necessarily there. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 10, Collision, §§ S8%, 
89.] 

2. Same— LiGHTS— Sailing Vessels in Tow Alongside. 

Rule 11 of the pllot ruies, relatlng to the llghts to be carried by barges 
and canal beats w^en towed alongside, do not apply to sailing vessels 
which are governed by article 5 of the statutory rules for rlvers and 
harbors (Act June 7, 1897, c. 4, § 1, 30 Stat. 97 [U. S. Comp. St. 1901, 
p. 2877]). 

3. Same— Anchobage Ghounds— Yacht and Tuo with Tow Alonosidb. 

A collision on the anchorage grounds in the Hudson river opposite 
Thlrty-Fourth street in the evening between a yacht going down at a 
speed 6Î 12 knots an hour and a schooner in tow alongside of a tug which 
were statlonary held due to the fault of both, and each held for half dam- 
ages, the yacht for laek of a proper lookout, for navigatlng the anchorage 
grounds at excessive speed, for attempting to pass vessels there with in- 
sutBcient margin, for failing to stop and reverse and for turning to port 
instead of to starboard ; the tug and tow, while properly on the anchorage 
grounds as the schooner was about to be plaeed in a tow, because a color- 
ed light was not éxhibited on the schooner as rèqiilred by the rules. 

[Eâ. Note.— For cases In point, see Cent. Dig. vol. 10, Collision, t 102.] 
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In Admiralty. Suit for collision. 

Wheeler, Gortis & Haight, for the Seminole. 

Wing, Putnam & Burlingham, for the Merrill C. Hart. 

Amos Van Etten, for the A. C. Cheney. 

ADAMS, Disti;ict Judge. This action arose out of a collision which 
took place on the 5th day of August, 1907, about 9:30 o'clock P. M. 
between the yacht Seminole and the schooner Hart, in tow of the 
tug A. C. Cheney, and the latter vessel, on the anchorage grounds 
in the North River about opposite 34th Street. 

The original libel was filed by Robins, the owner of the Seminole, 
alleging that the Seminole was proçeeding down the North River on 
the New Jersey side ; that when^ ofï about 44th Street, New York, 
those :in charge sighted two white staiï Hghts bearing about two 
points on her port bow which afterward proved to be the lights of the 
Cheney; that the Hart was made fast to the port side of the Cheney ; 
that thC; Seminole proceeded down the river directing her course well 
to the starboard of such lights ; that the Cheney thereafter veered 
toward the New Jersey shore, crowding the Seminole, whereupon 
the latter blew a signal of one whistle and ported ; that an answer of 
two short blasts was received from the Cheney foUowed immediately 
by two more blasts; that under her port wheel the Seminole swung 
toward the New Jersey shore and away from the- tug, but the tug 
swung with the schooner more and more toward the New Jersey 
shore and thé schooner, which projécted beyOnd the bow of the tug, 
finally collided with the Seminole, her jib boom striking the Sem- 
inole's fore mast, the bowsprit carrying away the Seminole's davits 
and port boats, and the bow of the schooner striking the Seminole's 
huU on the port side slightly aft of àmidships. It is further alleged 
that the Cheney was in fault: (1) in that she attempted to cross the 
course of the Seminole ; (3) in that she made no proper or intelligible 
reply to the Seminole's whistle and did not co-operate in the ma- 
nœuvre indicated by the Seminole's whistle; (3) in that having the 
Seminole on her , starboaf d hand, , she f ailed to keep out of her way ; 
(4) in that she had no proper lookout; (5) in that she took no proper 
and timely means to avoid collision; and that the schooner was in 
fault: (1) in that she carried no lights; (8) in that she had no proper 
lookout; (3) in that she took no proper and timely means to avoid 
collision.',, ;, , , ' , . , 

Damages were claimed in the sum of $20,000. 

The Hart duly answered and filed a libel agaijist the, Sçminole, al- 
leging that on the day in question, she was lying at anchor on the 
anchorage grounds off Wéehawken and was taken in tow by the Che- 
ney to be placed in a river tow, which was madç fast to the Wée- 
hawken stake boats, to be towed to Yonkers; that the tide at the time 
was high water slack and the weather clear with a light south wind; 
that the Hart was made fast to the starboard side of the Cheney; that 
the mate of the schooner was forward açting as lookout ; that the 
tug and schooner circled àround below the tow and started up the 
river ; that when the tug and schooner had reached a point on the 
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anchorage grounds somewhat below the upper stake boat, the tug 
starboarded her wheel and proceeded slowly westward to the tow; 
that while engaged in this manœuvre the Seminole came down the 
river at a high rate of speed and struck the schooner on the starboard 
bow, damaging her to the extent of $3,500. The Hart alleged that 
the Seminole was solely in fault in that she was not in charge of a. 
compétent master ; had no lookout properly stationed and attending 
to his duties; was proceeding at an excessive rate of speed; did not 
keep off the anchorage grounds; did not give propèr and timely sig- 
nais to the Cheney, and did not stop and back or do anything to avoid 
collision. 

The Cheney also duly answered and filed a libel against the Sem- 
inole, alleging that the Cheney made fast to the Hart, which was 
then lying at anchor ofï Weehawken in the North River, taking the 
schooner upon her starboard side for the purpose of placing her in a 
tow which was then making up upon the anchorage grounds at and 
near the stake boats, which are just below the Weehawken ferry of 
the West Shore railroad ; that the tug and schooner then proceeded to 
a point near a stake boat of the Cornell Steamboat Company's tow- 
ing line (the owner of the Cheney) and at that time two tows were 
making up consisting of tugs with vessels in tow, such tows headed 
down the river; that while the tugs and tows were lying within the 
anchorage grounds waiting for the nearest tow to move down, and 
about the time the tail of the tow had corne to a point opposite or 
just below the schooner and tug, the Seminole came down the river 
and passed a car float on the westerly side near the buoy; that the 
Seminole then blew one whistle and ran into the bow of the schooner 
which was then lying still, doing considérable damage to the schooner ; 
that after the Seminole blew one whistle and failed to change her 
course, so as to pass the tug and schooner, the tug blew alarm whistles 
and endeavored to back but before she could get in motion, the Sem- 
inole collided with the schooner; the Cheney also alleged that her 
stem was damaged in the coUision to the extent of upwards of $500. 
The Cheney further alleged that the Seminole was solely in fault, 
(1) in that she was not in charge of à compétent master, (2) that she 
had no compétent lookout properly stationed, (3) that she was pro- 
ceeding at an excessive rate of speed, (4) that she did not keep ofï 
the anchorage grounds and away from the tows when there was ample 
room so to do, (5) that she did not give timely or proper signais to 
the tug, and did not comply with such signais as were given, (6) that 
she did not do anything to avoid a colhsion and (7) that after indicat- 
ing her course by one whistle changed her course tO port. 

The testimony, on the part of the Seminole, shows that she left her 
owner at Nyack and started down the river atthe rate of 12 knots per 
hour, to go to her anchorage oiï 35th or 36th Street; Brooklyn. As she 
proceeded, shé went to the eastward of some warships, anchored be- 
tween 70th and 80th Streets, and then, it is said on her behalf, because 
the New York side of the river was congested with varions vessels 
above the 42nd Street ferry, she turned to the west\yard. After going 
a short time, to about oOth Street, she saw a vessel with two staff 
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lights, but no other lights exhibited, and she steered to go to the right 
of them. She claims that after proceeding a short distance on this 
course, the vessel withthe Hghts, which afterward turned out to be 
the Cheney, suddenly turned across the Seminole's bow and thus 
brought about the collision. The master, who was in charge of the 
vessel's navigation, marked his course on a chart of the river and 
showed that the place of collision was about opposite 34th Street and 
about two thirdsof the way to the New Jersey shore. This place 
was well within the anchorage limits. 

The master of the Cheney said that he took the Hart in tow from 
anchorage at a place within the anchorage limits somewhat above a 
point opposite 14th Street, then went down the river, turning to the 
eastward below the lower stake boat, the North, and reaching a point 
on the anchorage grounds not far from the upper stake boat, the Eu- 
rêka, where he came to a stop in the water and waited for the tug 
Cordts, then manœuvring on the anchorage grounds preparatory to 
turning and proceeding\up the river, to move out of the way. He 
further said that he was then headed to the northward and westward 
and had been at rest in the water for several minutes when he saw the 
red light of an approaching vessel, which' turned out to be the Sem- 
inole; that it was then impossible for the Seminole to continue her 
course without colliding with the tow of the Cordts and she turned to 
the left afld this brought about the collision with the Hart and the 
Cheney. 

The principal question in the case is, was the Seminole justified in 
navigating over the anchorage grounds ? It is urged on her behalf 
that this is of no importance because ail of the colliding vessels were 
moving and further that: 

"Navlgatimi across the antihorage grouud in the North River is not prohibit- 
ed by any statuts, or by any rule of court. Tugs, lighters, ferryboats, and 
other vessfsls cross to and fro on thèse very anchorage grounds at ail hours of 
the day and night. The same Is true of the anchorage grounds in the East 
River in the nelghborhood of 23rd Street. It would be absurd to contend that 
because the law allbws vessels to corne to anehor at a particular place it con- 
fers upon them the exclusive right to appropria te those waters to thelr own 
use. If that were true, a régulation which legalizes anchorage In a given lo- 
cation would, at the same time, be an act ôf condemnation coverlng ail of the 
dock property frontlng on such anchorage ground. Manifestly that is not 
the case. The docks on the East River adjoining the anchorage ground are 
just as valuable and just as freely used by ves^ls approaching or leaving them 
as any docks in the clty. It is admitted that if a vessel navigated in a loca- 
tion where other vessels may legally anehor, she is required to take ail reason- 
able care to avold such anchored vessels, but that is the sole requirement." 

In the first place, it is doubtful if the tug and schooner were mov- 
ing. I am inclined to believe that they were not. It is so testified by 
ail of the witnesses on the tug and the schooner, the former claiming 
that when, the vicinity of the Cordts' tow was reached, the Cheney 
stopped her headway and awaited the passing of that tow down the 
river. The testimony of the Seminole, if uncontradicted, would show 
that the tug and schooner were moving, first down the river and then 
suddenly across toward New Jersey. The first contention is based on 
the fact that no lights were seen on the vessels by those on the 
Seminole, excepting two stafï lights and in the extremity of the col- 
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lision, the green light of the tug. The question of lights will be con- 
sidered hereafter but it is proper to state now that the view of the 
Seminole with respect to anchorage grounds is net sustained by the 
authorities. On the contrary, it has been held that vessels ordinarily 
should net use the anchorage grounds for the purposes of navigation. 
For example in The Drew (D. C.) 35 Fed. 789, Judge Brown said : 

"2. I must hold the Drew also to blâme for running so fiir to the westward 
out of the usual track of steamers, iuul at so high a rate of speed, — froiii 
15 to TG miles an hour, — over a knowti anchorage ground, when throngh the 
violent gale of that night many vessels were likely to be at anchor in that lo- 
cal ity." 

"In the case of Steam-ship Ce. v. Calderwood, 19 How. 241, 246, 15 L. Ed. 
012, the Suprême Court say: 

'This court has decided that neither rain, nor the darkuess of the night, nor 
the absence of a light from a barge or sailing vessel, nor the fact that the 
steamer was well manned and furnished, and conducted wlth caution, will 
excuse the steamer for coming in collision with the barge or sailing vessel, 
when the barge or sailing vessel is at anchor, or sailing in a thoroughfare, 
out of the usual track of the steam-vessel.' 

It was not consistent with reasonable prudence, nor with due regard to the 
safety of other vessels, for a steamer of the speed of the Drew to run so far 
to the westward of lier usual course, at night and in a gale of wind, over, or 
in very close proximity to, a well-known anchorage ground for other vessels, 
which she must bave known were likely to be lyiug there for shelter." 

In The OpheHa (D. C.) 44 Fed. 941, the syllabus reads : 

"1. Collision — Fog — Anchored Vessel. 

Where a ferry -boa t, in a dense fog, ran into a bark, which was anchored 
within the preseribed limits of the anchorage ground in the bay of New York, 
and whose position was well known to the pilot of the ferry -boat, Iield, that 
the ferry -boat should hâve kept ofC the anchorage ground entirely, as she 
eould hâve done, and that the ferry -boat was therefore in fault for the col- 
lision.'" 

In The Aller, 73 Fed. 875, 30 C. C. A. 79, a Circuit Court of Ap- 
peals décision for this district, the syllabus reads: 

"Collision on anchorage grounds. Steamer with tug and tow. 

A vessel which uudertakes to navigate over anchorage grounds takes the 
risk of determining whether other vessels whicii she flnds there are navigating 
or at anchor. Ileld, accordingly, that a steamship which, on leaviug Hoboken. 
attempted to pass to the westward of a bark and tug on the anchorage 
grounds southeast of the Statue of Lilierty, supposing them to be under way. 
and bound for the East river, was soleiy in fault for a collision with the bark 
it appearing that the tug was merely holding the latter up against the tide. 
while she was getting in lier anchor, and that neither of them did anything 
to mislead the steamship. 59 Fed. 491, affirnied." 

In The Newburgh (D. C.) 124 Fed. 954, this court held that steam- 
er was in fault for navigating over an anchorage ground in the North 
River, in a fog. This case was reversed on appeal, (130 Fed. 331, 64 
C. C. A. 567) not on the law, but because it was held that on the facts, 
the steamer was not on anchorage ground. 

While an exclusive use of anchorage grounds is not allowed to an- 
choring vessels so as to exclude other vessels necessarily going over 
the grounds, as from wharves which would not be availabk without 
them, nevertheless it is not intended that the waters in question may 
be used with the same freedom as unrestricted waters but that vessels 
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shall keep cleâr of the grounds so as not to collide with vessels prop- 
erly anchored there nor embarrass those properly using the waters 
for purposes of navigation in connection with anchoring. Both of 
thèse classes of vessels hâve a prior right to the use of the waters over 
those .not necessarily there. The claim of the yacht that she was 
foreed over the waters by the congested state of the channel of the 
river on the New York side, is disputed by the Cheney, which claims 
that there was not any such congestion in the channel, and this is 
sustained by some disinterested witnesses. It does not, in any event, 
appear but that the Sëminole could hâve avoided the anchorage 
grounds by slowing her speed and picking her way on the New York 
side, and the conclusion necessarily is that she was in fault in going 
over those grounds at such a high rate of speed. 

The theory of the Sëminole was that the Cheney and tow were at 
fîrst bound down the river and then suddenly changed to the west- 
ward and across the Seminole's bow, thus bringing about the colli- 
sion. . The Seminole's manœuvres, however, were not in conformity 
with such a theory. If the Sëminole was an overtaking vessel and 
desired to pass, it was her duty (Rule 8) to signal the Cheney and 
obtain an assent to such passing but no such signais were given. In- 
deed no signais of any kind were given until the vessels were very 
close together, when the Sëminole blew a signal of one blast to which 
the Cheney responded with alarm signais. No doubt the Sëminole 
did not see that the Cheney was lying still but it does not follow there- 
from that the latter did what the Sëminole claimed. In fact, the 
observation on the part of the Sëminole was defective in not recogniz- 
ing the actual situation. Moreover her navigation was not marked by 
the degfee of caution that a fast vessel under the circum.stances should 
hâve observed. 

The master said that he went toward the New Jersey shore because 
he considered that it was the proper place for him to be in following 
the rule of the road to keep to the right, without regard to the an- 
chorage ground, which he considered, except for anchored vessels, 
as entirely open water. He further said that from above 42nd Street, 
he gradually worked over till within a half to three quarters of a mile 
of the Cheney, when he saw her two staff lights, bearing from two 
to two and a half points on his port bow ; that he still kept that bear- 
ing until the vessels were almost together, through a turning to port 
on his part in following the "swing of the river," expecting to clear 
the tug "a good, saf e navigating distance, within a hundred feet." 
He further said: 

"I wiU state now, but I hâve never stated it bet'ore, that the schooiier was 
on the port side of the tug. Q. That Is vcrj' clear to j'ou? A. Yes, sir. Q. 
So that you passed the bow Of the tug before you collided with the schooner? 
A. I certainly did. Q. And that you are very sure of ? A. Yes, sir." 

The lookout also said: 

"The tug was on the schooner's starboard side." 

He further said: 

"Q. Did you nialie more than one report of this light, tlie vessel that you 
snbsetjuently oollided with? A. Yes, sir, I reported it twice. Q. What was 
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your second report? A. My second report was again the same report that I 
made before, a white liglit; bright liglit on the port bow. Q. You never re- 
ported that you notlcecl those Ughts were gettlng nearer to your course? A. 
That is not my business to report ; I reported 'Light on the port bow.' Q. At 
the time o£ the second report did you notice whether the light was nearer to 
you tlian it had been? A. Tes; tliat was why I reported It again. Q. Did 
you get any respouse from the bridge? A. Yes, sir. Q. What was it? A. 'Ail 
rlght.' Q. Do you mean that that was in answer to your last report? A. Yes ; 
that was the answer that we generally get. Q. What did you get on thls oc- 
casion? A. Wel], that was the auswer." 

Other witnesses for the Seminole also said that the schooner was 
on the tug's port side, when in fact, as was subsequently admitted, she 
was on her starboard side. It shows that there was not the accurate 
observation of the schooner and tug as the Seminole contends for and 
I think she was in fault for this respect, as well as for navigating" 
over the anchorage grounds at a high rate of speed, and for attempt- 
ing to pass the vessels with too close a margin. 

The faults alleged against the tug and schooner are numerous as 
appears above. The question of lights is perhaps the most important. 
The Seminole claims that the schooner failed to exhibit the lights re- 
quired by law (Act June 7, 1897, c. 4, § 1, 30 Stat. 97 [U. S. Comp. 
St. 1901, p. 2877]), in that she failed to comply with article 5, which 
reads : 

"Art. 5. A sailing-vessel under way or being towed shall carry the same 
lights as are prescribed by article two for a steam-vessel under way, with 
tlie exception of the white lights mentioned therein, which they shall never 
earry." 

The lights required by article 2 are the regular colored lights for 
navigating vessels. It is admitted that the schooner had no such 
lights, but it is claimed by the schooner that she had been lying at 
anchor and before the tug made fast she had her anchor Hght up; 
that thisdight was taken down by the direction of the master of the 
tug who was in charge of the tow. The master of the tug testified 
that the law does not require colored lights but does require a light 
to be shown on the starboard bow of the schooner where it is plain 
to be seen and further that in towing alongside, the exhibition of 
colored lights by the tow would be confusing and misleading. Such is 
the rule for towing barges or canal boats. Rule 11 provides : 

"Barges or canal boats towed alongside a steam vessel, if on the starboard 
side of said steam vessel, shall display a white light on her own starboard 
bow; aud if on the port side of said steam vessel, shall display a white light 
on her own port bow ; and if there is more than one barge or canal boat along- 
side, the white lights shall be displayed from the outboard side of the out- 
side barge or canal boat. * * * " 

This contention, however, if sustained, would substitute a différent 
provision with respect to sailing vessels from that provided by the 
law and in the absence of some provision indicating an intention to 
make the method of towing applicable to sailing vessels in tow, article 
5 must prevail. 

The schooner when at anchor was exhibiting a white anchor light 
on her starboard fore rigging which was removed therefrom and, it 
was said, placed on her starboard side forward by direction of the tug. 
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This light, if there and visible, was not seen by the Seminole, nor 
could she see the tug's green light until the moment of collision as 
it was obscured from up the river by the deck load and the furled 
sails of the schooner. I do not think, however, that it should be as- 
sumed that the schooner's colored light, if shown, would not hâve 
been seen., The wânt of a light reqùired by law is a grave fault and 
to excuse its absence, better proof should be given than has been ad- 
duced hère. The Seminole was, mistakenly, relying upon the tow be- 
ing bound down the river, when she was in f act headed across. The 
green light, if seen, would probably hâve been the means of correcting 
the Seminple's error, and its absence must be deemed a contributory 
fault to the collision. 

The Seminole was not seen by either the schooner or the tug imtil 
a moment preceding the collision. If she had been seen and her move- 
ments watched, it would havë been noticed that her approach would 
be a dangerously close one, if it would not actually cause a collision, 
and a reverse movement should hâve been made by the tug to take her 
and the tow out of the way. 

The master Of the Seminole said that there was nothing in the river 
on either side of the Cheney and tow to. interfère with his navigation. 
The testimony, an the contrary, shows that there were two large tows 
in the immédiate vicinity of the tug and tow, which it reqùired care to 
avoid. One of thèse tows was ahead of the Cheney and prévented her 
from proceeding. It was gôing dovyn the river and, probably, nearly 
out of the tug's way when the Seminole came along but in thé latter's 
way, and, doubtless, instead pf turning to the starboard as she claims, 
she actually turned to port and thus ran into the schooner and tug. 

The master of the Seminole also said that when about 160 yards 
from the point of collision he pôrted his wheel and blew one whistle; 
that he could not then hâve avoided the collision, by stopping and 
bâcking bût the colHsion wottld hâve bèen much more serious. He 
also said that when that distance vi^as in considération that he could 
bring'his vessel to a stop in two and a half to three lengths of 153 
feet, that is from 300 to 375 feet. If this vessel was 150 yards away 
from the tovv àt the time, he evidently could hâve brought his vessel 
to a stop before reaching thém, instead bf which he continued at fuU 
speed, in fact did not ring the bells to stop his vessel until after the 
collision. The engine was stopped after the collision by the assistant 
engineer on duty, who said the order to stop came "right after she 
stopped." 

The Seminole urges very strongly that the photographs showing 
the damage to the vessels prove that the tug must hâve been in mo- 
tion and as the vessels, carne together at practically right angles, the 
damage can be accounted for in no other way. To my mind, this con- 
tention is not persuasive. Thè nature of the damage would be con- 
sistent with such a theory but does not necessarily preclude it from 
having been teceived while the tug and tow were at rest and the Semi- 
nole going fast ahead. 

The whole navigation of the Seminole was lacking in care and 
prudence and she was in my judgmerit mainly responsible for the col- 
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lision, but such fact does not excuse the others for failing to exhibit 
proper lights. 

There will be decrees adjudging ail the vessels in fault, as.above 
indicated. The Seminole will be held for one-half the damages and 
the tug and schooner will be considered as one vessel and liable for 
the other half. Orders of référence will accompany the decrees. 



FARMERS' FEED CO. OF NEW YORK y. INSURANCE CO. OF NORTH 

AMERICA. 

(District Court, S. D. New York. March 21, 190§.) 

Insurance— Marine Insurance — Action on Policy— Défense of Unsea- 
worthiness. 

Where the underwriter knows the âge and détective condition of a ves- 
sel, and aecepts an unusual risk thereon at nearly a double premlum, it 
is liable, notwithstanding an absence of complète seaworthiness, and is 
not permitted to urge the lack thereof as a défense, even though the 
policy required it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 1049.] 

In Admiralty. 

Wing, Putnam & Burlingham, for libellant. 
Kneeland & Harrison, for respondent. 

ADAMS, District Judge. This action was brought by the Farmers' 
Feed Company to recover from the Insurance Company of North 
America, the loss on a cargo of 234 tons of brewers' dried grain, hap- 
pening while being transported in the barge Lydia L. Mackay, during 
the navigation of the harbor of New York on or about the llth of 
September, 1906. It is alleged that the barge was in ail respects sea- 
worthy and the loss, amounting to more than $5,000, was incurred 
by reason of the périls insured against. It is further alleged that in 
considération of the premium paid, $157.50 for a period of one year 
from April 30, 1906, which greatly exceeded the usual rate, the re- 
spondent, after inspecting the barge, waived any warranty as to her 
seaworthiness. The respondent admitted the issuance of the policy 
and the sinking of the barge with the cargo described, but denied the 
other allégations of the libel. For a further défense it alleged that 
the barge at the time of her loading and loss was in a wholly un- 
seaworthy condition and the sinking and loss were due thereto. 

From the testimony it appears that the Mackay was a vessel of 30 
or 40 years of âge and was well known to thè underwriter, which had 
a record of her as foUows: 

"May 9, 1905 

Particulars of covered barge Lydia Mackay of N. Y. Length 110 feet; 
beam 32 feet, draft loaded vcith about 250 tons of grain is six feet six with 
a freeboard of three feet six. When built not known, but must be very old. 
She bas single keelsons ; inter-costal trestle work frame ; full wood hang- 
ing knees, ceiled ; she is strongly built and was formerly a brick scow ; she 
has good oak wearing pièces fore and aft. Her bottom is said to hâve been 
caiilked fall of 1004 and her top sides more than two months ago; her decks 
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have not been caulked It Is sald for orer six years 'they are very open*. Her 
house is in good condition ; she has some decayed wood ; some knees nearly 
gone. For a hull risk not recommended, as slie had some trouble last winter 
by ice.'but might be a désirable risk for summer where she bas so much free- 
board. Owned by the Farmers' Feed Company." 

When the respondent was applied to for the insurance on cargoes 
of the Mackay and two other barges by a broker for the libellant, the 
agent of the respondent, one of its underwriters, who was authorized 
to pass upon and accept or reject risks, said they would inspect the 
vessel and let the applicant know whether they cared to take the risks. 
The broker further testified: 

"A. I called again in the course of three or four days, and they said they 
■would Write the cargo of tbls beat, but at 3% % rate. 

Q. What dld you say? A. Well, I said, 'I will try some of the other com- 
panies, and let you know.' 

Q. Are you f amlliar with rates? A. Yes. 

Q.'Were you at that time and are you now? A. Tes. 

Q. And have you been for the past 10 years or soî A. Tes. 

Q. What is the ordinary rate on cargoes on old beats in the harbor; tlme 
policies? 

Objected to unless the witness knows that there is a rate. 

Q. Is there a eustomary and usual rate in this port for premîums on poli- 
cies on cargoes on old vessels or barges, canalboats, etc.? A. I don't think 
there is any regular rate, no. 

Q. It is a matter of agreement, In other wbrds? A. On older vessels, yes 
sir. 

Q. Mr. Hall told you that he would charge 3îi % ? A. Yes. 

Q. On the cargo? A. Yes. . 

Q. And you said that you would look aroundî A. Yes, look around and 
let him know If we wanted the insurance at that rate. 

Q. Did you go back again? A. I went back two or three days afterwards, 
and my recollection Is that I told him that he was elected; that the Com- 
pany were wllling to pay thelr rate of 3% % ; and he sald, as they had quoted 
that rate they would inake the risk binding. 

Q. Did he say anything about the rate then to youî 

Objected to. , 

Q. What did he say, in full? A. I think he sald that they thought of mak- 
ing the rates so hlgh that It was practieally impossible, and they would not 
get the risk ; but as they had quoted that rate they would do It. 

Q. What did you say about being elected? A. Meaning to convey that they 
were golng to get the risk they had quoted on. 

Q. In any of thèse conversations. In whlch was the statement made by Mr. 
Hall to you that the boat had been Inspected? A. At the flrst conversation 
he said they would look at the boats, and let me know if they cared to quote 
on them ; but it was never stated that they did Inspect the boats. I haven't 
the slightest Idea whether they did or not" ___.„___ 

The underwriter for the respondent testified: 

"Q. Is there no usual rate on cargoes on boats, of thIs same class, after 
flve years old? A. No sir; not on cargoes. 

Q. You charge anything you can get? A. We charge anything we can get 

Q. What do you get? You don't get over two and a half, do you? A. Not 
much. 

Q. You don't get much more than you get on the hull I suppose? A. It 
dépends. 

Q. You have a great màny of thèse cargoes insured, have you not? A. We 
do, sir. 

Q. Is there not any standard that any business man, and owner of car- 
goes, can know about before she goes to you ; is it a matter of Indlvidual 
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bavgalning? A. On cargo It is pretty nearly always individual bargaining, 
in everj' case ; because the nature of tbe cargo differs and the boats difCer, 

Q. ïake a boat Uke tbls ; brewers' grain dried in bags? A. Yes, I know it. 

Q. Do you charge whatever you thlnk you can get on the particular day 
when the broker cornes in? A. Tes. 

Q. Are there no limlts? A. Well — 

Q. Talœ a cargo on a boat from Newtown Creelï, we will say, to the North 
River; a boat flve years old, or under; is it entirely uucertain what you will 
charge if we corne to you? A. We hâve our ideas, and other eompanies hâve 
theirs. 

Q. You hâve a tarife? A. No sir. 

Q. Haven't you a tariff of your own? A. Our own tariff, and our own 
office ; that is, we would hâve our ideas ; we don't call it a tariff. 

Q. Well, you insured other boats of the Farmers' Feed Company besides 
the Lydia Mackay, did you not? A. Yes, we did. 

Q. And other cargoes? A. Yes. 

Q. At lower rates than three and a half too? A. I think not; I am not 
sure. 

Q. Hâve you looked it up? A. No. 

Q. You hâve no means of knowing that? A. Not without referring to the 
books ;• I couldn't possibly remeiuber the number of risks I take. 

Q. You had a report from one of your surveyors in May, 1905? A. Yes sir. 

Q. Hâve you that hère? A. It is rlght in this book (indicatiug). 

Q. Will you produce it? A. Yes sir (Wituess examines book and produces 
report asked for, at page 115). 

Q. You remember Mr. Whitloek coming in to make this application? A. I 
do, sir. 

Q. Do you remember his coming three times, as he says? A. Two or three 
times. 

Q. Do you recall that when he first came you didn't give him a figure; do 
you recall that fact? A. Yes sir, I do. 

Q. Did you tell him th»n, as he says, that you would look her up? A. Yes 
sir. 

Q. Did you look her up? A. After he left. 

Q. Is this what you meant by 'looking up' ; refer to this report? A. In- 
stead of answering your question directly I will state the case. After he left, 
I was goiug to send and tind out, and as our custom is, I looked in our books 
and found the report ; I had the report and referred to that report. 

Q. And so you didn't deem it necessary to make another inspection? A. 
Yes sir, we declined the risk. 

Q. What was the application by Mr. Whitloek? A. If I can remember, I 
think it was that on both the hull and cargo ; I am not quite sure. 

Q. What do you mean by saying you declined the risk? A. From that re- 
port of Oaptain Crowell we thought we would rather be without the business 
than hâve it. 

Q. But you subsequently took it? A. Not the hull; but the cargo, we did. 

Q. When you say you declined the risk what did you say to Mr. Whitloeli, 
when he came in after you had looked up the report? A. I think I said we 
were very much obliged, but we would prefer to décline the risk ; that is the 
substance of it. 

Q. Whatever his application was — and you don't recall exactly— you de- 
clined it? A. Yes. 

Q. And then subsequently he came to you again? A. Yes, he came to me 
again. 

Q. And then you took part of the risk, did you? A. We took the cargo. 

Q. When you declined the risk on the second interview with Mr. Whitloek 
did you state a figure? A. I expect I did. 

Q. I don't understand how the stating of a rate is consistent with your 
statement that you declined the risk. Do you mean that the risk was so high 
that you thought that was équivalent to a declination? A. No, I didn't mean 
to convey that ; when he lirst applied it was on the hull, and we declined 
that ; we preferred to be without the risk on that. 
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Q. I thought you said when he flrst applied he applied on both hull and 
cargo, and tbatyou declined both. A. I believe we did. 

Q. And what led you to change your position witli référence to it? A. If 
I remember correctly, I thinli we liad a previous boat — one of the Farmers' 
Feed Company beats, the Mercury, I think, and Mr. Whltloclc said, 'As long 
as you hâve had one boat, you might help tliem out by taliing their cargoes, 
even if you don't want the boat;' I believe that It was that that influenced 
me to name rates on the cargo when we had aiready said that we would pre- 
fer to be wlthout either hull or cargo. 

Q. You don't mean that your Company had a sympathetic feeling for the 
Farmers' Feed Company, do you? A. It Isn't often we haye, but in this 
case — 

Q. I thought it was a pure matter of business ; what do you mean by say- 
ing that because you had talien another risk, and a past liability, that there- 
fore you would add to your own burden l>y taking a new boat? A. The 
Farmers' Feed Company had four boats, and we had a line on the Mercury 
whlch was supposed to be the best boat of the Farmers' Feed Company. 

Q. Supposed by whom? By you? A. Yes, by us. 

Q. From your inspections? A. I can't remember that. 

Q. From the reports of your surveyors? A. But we had her cargo, and as 
we had that boat we were aslted to take the other three for the same conceru. 

Q. Well, your action was based ultlmately on this report, in this book? 
A. Yes sir. 

Q. That was what you acted on? A. Yes sir. 

Q. And the reason you didn't send a surveyor to inspeet her again. was 
because you thought this report sufflclently unfavorable to .iustify you in de- 
clining the risk ; is that it? A. Quite so." 

Thereaftef the policy in suit was issued and contained the foUow- 
ing, upon which the respondent relies: 

"And it is warranted by the insured that the said lighter or vessel shall, at 
ail times during the eontinuance of this Policy, be tight. * • *" 

"It Is understood and âgreed that no custom, usage or walver of any 
kind shall affect, control or void any condition of this policy, uuless endorsed 
hereon in writing." 

As stated above, the Mackay was an old vessel but seemed to be 
in fairly good condition for the carriage of cargoes except, perhaps, 
as to her sides near the deck, which showed more weakness than her 
body below a line about 3 feet from the deck. She had been carrying 
cargoes safely. On a trip made to the same place very shortly pre- 
vious to this occasion she had transported a similar cargo without 
loss and doubtless would hâve doue so in this instance if she had not 
been towed alongside of another barge. The accompanying barge 
was a light coal boat and in approaching the vicinity of the Brooklyn 
Bridge, the waters were rough enough to cause the coal boat to pound 
against the Mackay, with the resuit that the latter began to take in 
water. The coal boat was towed on the port side and the efïect of 
the potinding was to remove a patch covering a hole near the upper 
wearing pièce of the Mackay, and leave this hole exposed to the 
splashings of water between the boats, necessarily incident to the tow- 
ing. Probably in this way, enough water got into the boat to cause 
her to careen soinewhat to the starboard, and to continue to take in 
water until she was sunk to her deck in an hour or two, and two or 
three hours later to the bottorii, in the vicinity of the steamer's pier, 
where she was consigned. 

The Mackay was a weak boat as to her deck and upper sides and 
strictly in thèse respects she was defective but the respondent knew 
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ail about her and had a record which showed her to be an undesirable 
risk. She was, therefore, rejected by the underwriter as to the huU 
but accepted for cargo with a f uir knowledge of her condition. The 
respondent had caused an examination of her to be made in May, 
1905, and in the report thereof, it was said : 

"For a huU risk not recommended as she had some trouble last winter by 
ice, but mlght be a désirable risk for simiiner wliere sbe had so niueh free- 
board." 

The risk was subsequently taken, without any new examination at 
a rate of nearly double that which would hâve been demanded if she 
had been a comparatively new boat, and the loss occurred, not prob- 
ably in a way which the underwriter expected but in one which should 
hâve been reasonably anticipated as the method of towing was not 
unusual. The boat was no doubt in a condition to go in safety if she 
had been towed alone but when she was exposed to the pounding of 
another boat in the often disturbed waters of the East River, then 
her weakness became apparent and the sinking followed. 

Strictly, she was not compétent to resist the ordinary action of the 
waters she was required to navigate in and the respondent strongly 
urges that the claim should be rejected. If it were not for the knowl- 
edge the respondent had of the boat, there would be much to sustain 
the contention, but when it knowingly took the risk, at a high pre- 
mium, I think it should be held to its bargain and not be permitted to 
resort to the terms of the policy to overcome the claim. It bas often 
been determined that the words of a policy of insurance do not pre- 
clude a party from recovering upon the actual contract, even if incon- 
sistent with the wording of the policy. Forward v. Continental In- 
surance Ce, 142 N. Y. 382, 37 N. E. 615, 25 L. R. A. 637; Wood 
V. American Fire Insurance Co., 149 N. Y. 382, 44 N. E. 80, 52 Am. 
St. Rep. 733 ; Thebaud v. Great Western Ins. Co., 155 N. Y. 516, 
50 N. E. 284. In the last case O'Brien, T-, said (pages 519, 521, 522, 
524, of 155 N. Y., pages 285, 287, of 50 N. E.) : 

"It is ûo doubt the gênerai rule that In ail contracts of marine insurance 
upon vessels there Is an Implied warranty that the subject of the insurance 
was at the tlme seaworthy, or, in other words, reasonably fit and capable of 
making the voyage. But in tbls case both parties knew that the vessel was 
not intended for service upon the open sea. She was not built or constructed 
for any such purpose, but, on the contrarj', for the river service. Before the 
défendant entered into the contract the plans and speciilcations with référ- 
ence to the construction of the Dos Hermanos had been submitted to its 
agents. They put the défendant in possession of ail information eoncemlng 
the charaeter and construction of the craf t. The def endant's marine engineèr, 
who had had considérable expérience, assured the broker wlio took the risk 
'that she was bullt for tbe river trade. and he did not conaider that she was 
just the thing to attempt ail weathers on tbe coast going arouud there, but 
if properly handled she mlght get there, provlded she toolc the inland course 
so far as possible." 

»t********* * 

" * • * We ean dlscover no reason why the gênerai rule applicable to the 
risks in fire insurance polieies does not apply to this case. As was said by 
this court in the case of Bidwell v. North Western lus. Co., 24 N. Y. 302: 
■Indeed it is not easy to percelve why an insurance compauy, by reason of 
the formai words of clauses (of a gênerai and comprehensive nature), insert- 
ed in a policy intended to meet broad classes of contingencies, should ever be 
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allowed to arold IJability on the ground that facts, of which tlie company had 
full knowledge at tlie time of issuing the policy, were tlien not in accordance 
wlth the formai words of the contract, or some of Its multifarious conditions. 
If such facts are to be held a breach of such a clause, they are a breach eo 
Instantl of the making of the contract, and are so known to be by the com- 
pany as well as the insured. And to ^Uow the company to take the premlum 
without taking the rlslv would be to encourage a fraud." 

* * * * * **. * * • * • 

" * * • But the real question presented to the défendant, when the ap- 
plication for Insurance was made, was whether this boat, as she was known 
by both parties to be, could make the transit from the port of departure to 
her destination. The défendant conclùded to take that risk in considération 
of a double premium, and to permit it how, after receiving the premium, to 
defeat a recovery, on the ground that she was not seaworthy in conséquence 
of alleged defects of construction, known to it at the time of taking the risk, 
would seârcely be consistent with commercial morality." 

I conclude that the libellant is entitled to recover. The decree will 
provide for an order of référence. 



THE ANTHRACITEÎ. 

THE WILI-IAM E. CLEART. 

(District Court, S. D. New York. April 1, 1908.) 

TowAGE— Injuby to Tow— Liability or Tugs Acting Jointlt. 

Where two tugs are acting jointly in towing a vessel, and an accident 
happens to the tow through their négligence, both tugs are liable, not- 
withstanding the fact that oue is acting as a helper, under the orders of 
the master of the other. 

In Admiralty. 

Alexander & Ash, for libellants. 

Carpenter, Parle & Symmers, for the Anthracite. 

Amos Van Etten, for the William E. Cleary. 

ADAMS, District Judge. This action was brought by William K. 
Hammond and others, the owners of the barge Sylvia, and cargo of 
brick laden on board, against the tugs Anthracite and William E. 
Cleary to recover the damages, said to amount to about $4,000, caused 
by the barge striking Mill Rock, while proceeding in tow, on a hawser, 
of said tugs from the North River to 139th Street, Harlem River, on 
the 37th of July, 1907. The Sylvia was the starboard boat in the last 
tier. The tide was fifood and when in the vicinity of Mill Rock, the 
tugs turned toward New York to land one of the boats there and in 
doing so swung the Sylvia against Mill Rock, causing the damages 
complained of. 

The answers of the tugs pleaded that there was no fault on their 
part but that the accident was due to another tow forcing this one 
toward the rock. No reliance, however, was placed upon such conten- 
tion on the trial, and indeed there was no ground for it, as the other 
tow had passed when the swing was made. 

The Anthracite does not attempt to escape HaWlity but frankly con- 
cèdes her fault. The Cleary, however, urges that the Anthracite was 
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the directing mind and the Cleary merely a helper without responsi- 
bility and therefore not in fault. 

It appears that the Anthracite was in charge of the tow. Up to the 
vicinity of Newtown Creek the Cleary had been engaged in taking 
boats out of the tow and delivering them at their destinations. There 
she placed herself alongside of the Anthracite and made fast to her abaft 
of the latter's pilot house, so as not to interfère in any way with the 
view of the master at the wheel. The steering was donc by the Anthra- 
cite, whose master directed the proceedings on the part of the Cleary. 
When the vicinity of the rock was reached, the latter was directed to 
hook up and doubtless the Anthracite also did so, but the efforts were 
without avail, and the collision took place. The master of the Cleary 
testified to the foregoing facts and that the master of the Anthracite 
had charge of the navigation of his tug and the Cleary, both tugs be- 
ing engaged in pulling. The Cleary urges that as she was acting as a 
mère helper to the Anthracite, which was conducting the navigation, 
she cannot be held, citing The Connecticut, 103 U. S. 710, 36 L. Ed. 
467, and The W. G. Mason, 142 Fed. 913, 74 C. C. A. 83. 

In the former case, the Connecticut was towing a large fleet of boats, 
assisted by the tug Stevens, and brought one of the boats of her tow 
in collision with the steamer Othello. One of the questions present- 
ed on appeal was should the Stevens hâve been held as well as the 
Connecticut and the Othello. In delivering the opinion of the court, 
Mr. Chief Justice Waite said (page 712 of 103 U. S. [26 h. Ed. 
467]): 

"The tug 'Stevens' was a mère helper, and subject to the orders of the 
'Connecticut.' The owners of the 'Sam. Morgan' sued ail three of the vessels 
for the loss, and upon the facts as above stated the Circuit Court gave Judg- 
ment dlsmissing the libel as to the 'Stevens,' but holding both the 'Con- 
necticut' and 'Othello' responsible, and divlding the loss between them. The 
'Connecticut' was held in fault for not givlng her signal at or before the tlme 
she changed her course, and the 'Othello' for not heeding the signal when it 
was given, or taking the necessary précautions against a collision before. Ail 
parties hâve appealed ; the libellants because the 'Stevens' was acquittèd, 
and the 'Connecticut' and the 'Othello' each because they were respectively 
charged with any portion of the loss. 

So far as the 'Stevens' Is concerned, she was clearly not to blâme. She 
was the mère servant of the 'Connecticut,' and could exercise no will of her 
own. She was bound to obey orders from the 'Connecticut,' and no part of 
the responsibility of the navigation, so far as the approaching vessel was 
concerned, was on her. It was not her duty to signal the movements of the 
'Connecticut,' under whose exclusive control she was. The 'Connecticut' is 
alone responsible for the conséquences of her own faults." 

That was a case where the collision happened by reason of the ab- 
sence of proper signais and in that respect is unlike this case. 

In The Mason, two tugs, the Mason and the Babcock, were towing 
the steamer Gratwick and the latter stranded through the négligence, 
as was found by the district court, of both tugs. The Mason was the 
leading tug and the dominant mind in the venture; the Babcock was 
guiding the steamer from astern. Judge Hazel thought that the Bab- 
cock was liable as well as the Mason, because the authorities seemed 
to so hold, particularly The Bordentown (D. C.) 40 Fed. 683; The 
Columbia, 73 Fed. 226, 19 C. C. A. 436. On appeal, however, the Bab- 
1(3 F.— 25 
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cock was exonerated, the Court of Appeals in an opinion by Wallace, 
J., stating (page 915 of 143 Fed., page 85 of 74 C. C. A.) : 

"As the proof dld show that the Babcock properly performed her part of 
the service, the responsibility for the disaster must rest on the Mason alone." 

And further (pages 916, 917, 918, of 142 Fed., pages 86, 87, of 74 
ce. A.): 

"The authorities cited in the opinion of the court below, and upon the 
argument at bar, are, The Àrturo (D. C.) 6 Fed. 308 ; The Bordeutown (D. 
O.) 40 Fed. 683; The Columbla, 73 Fed. 226, 19 C. C. À. 436; and Van Eyken 
V. Erie R. Go. (D. 0.) 117 Fed. 717. 

The Arturo wfis a case in which two tugs, belongingto différent owners, 
while performlhg a towagé service, stranded the tow ilpon a shoal; both 
tugs being in coinmand of ' the iûaster of one of the tugs. The décision was 
that both were liàblé because both were in fault. Judge Lowell in his opin- 
ion, after Stating that, if onetug was wholly in fault, she àlone wonld be 
responsible, says: 

'But for their joint action, so far as It cônduced to the loss, I hold them 
to be Jolntly responsible.' 

The Bordentown was a case In whlch Judge Brown held both the Borden- 
town and the Wtonle, tugs engaged In a tpwage service,: liable for the fault 
of the master of the Bordentown. Both tugs were qwned by the same owner, 
and the master of the Bordentown was in command of both. Judge Brown 
said : ■ 

'At thé time when the mastér's faUlt arose the WInnie was as much a 
part of the movifag power as , thè Bordentown, and Was equally under the 
same direction. She belonged to the same owners, and f rom the beginning 
to the end she was engaged, In the owner's behalf, in the work of towing the 
other boats, ptecisely as the Bordentown was «ngaged. It was immaterial on 
board whlch tug the master for the time belng was, or from which boat his 
orders were given. Both as related to the owners of the tugs, and as related 
to the owners of the boats in tow, the Bordentown and the Winnie, in tak- 
ing thé tow throUgh the Klils, Were in efEéct one vèssel.' 

In The Columbia it was held that, where the owner of a barge which had 
ho inotivë ppwer had uncjertakèn to transport freight upon the barge, such 
barge and a tug, bélbnging to the same owner, by which the motive power 
was suppliçid, bçéanje one vessel for the purposes of the voyage, and that thé 
owner was not entltled to limjt his liability for damages caùsed by the négli- 
gence of the créw of either Craft, without surrendering both. 
■ Van Byk,en v. JErie E. Cb. was an'aptlon in personam to recover damages 
to the steàmship Folmlna from a cblïisiOn betweeh that vèssel and the tug 
Shohola, which pocurred in conséquence pf the breaking down of the tug's 
jnachinery while she was towing a barge. The tug aijd thç barge were lash- 
ed tbgether,, and were bPtli bwnéd by the respondent, and the question arose 
whether the Owner in limitation of liability was oiBligçd to surrender the 
barge, as well as fhe tow. Thé court in Its opinion (Judge Thomas) repudiat- 
ed the argument' that both werè llable because both 'fprmed a common tmitéd 
Instrument of commerce, moying as an entirety, vs'hen the tort was com- 
mitted,' and held that, as the cause of thé injury was the disordered steef- 
ing-gear of the tug, the tug alone was liable, and the respondent was there- 
forè entltled to limit his liability on surrendering the tug alone. 

It will be Observed that of thèse adjudications only two (The Bordentown 
and The Columbia) décide the question now presented; while in the other 
two, notwithstanding the master of the ofCending tug was in command of 
the other yessél sought to be held, exonerated that vessel. It will also be ob- 
served that In thé two cases' iri which the vessel not in fault was exonerated. 
In one of them she Ivàs without motive power and was lashed to the offend- 
Ing tug, and' in the other she was a tug engaged jointly with the ofEending 
tug in performing the towagç service. Jn The Bordentown it was said not 
to. bé enough that both vessels weré under the commaùd of the same master, 
and in The Columbia the tact that each was under command of her own 
inaster was treated as immaterial." 



THE ANTHRACITE. 38T 

The court then discussed the cases of the United States v. Brig 
Malek Adhel,.2 How. 210, 11 L. Ed. 239, The China, 7 Wall. 53, 19 
L. Ed. 67, Homer Ramsdell Transp. Co. v. La Compagnie Générale 
Trans-Atlantique, 182 U. S. 406, 21 Sup. Ct. 831, 45 L. Ed. 1155, 
Ralli V. Troop, 157 U. S. 386, 403, 15 Sup. Ct. 657, 39 L. Ed. 743, 
Workman v. New York City, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 
314, and The Barnstable, 181 U. S. 464, 21 Sup. Ct. 684, 45 L. Ed. 
954, and further said: 

"If, as thèse aiithorities assert, the Personal liabllity of the owner is not 
an élément in deteraiinlng the liability of a vessel In rem for wrongs or 
torts, the décision In The Bordentown and The Columbia, so far as they were 
based upon the contrary considération, were erroneous. The observations in 
those cases, to the eft'ect that the two vessels were to be regarded as one for 
the purposes of the joint tmdertakins;, hâve not the remotest bearing upon 
the question of their respective liabilities in rem. A tug and her tow are 
deemed a single vessel under steam, within the meaning of the rules of navi- 
gation for preventing collision ; but it has never beeu asserted elsewhere 
that they could be regarded as one vessel for the purpose of ascertainlng their 
relations as between themselves, or their several liabilities to respond for 
the conséquences of a fault of one of them. Even when two vessels are 
lashed together, the question of the liability of eaeh always dépends upon 
ascertainlng whether that vessel was In fault. The .James Gray v. The John 
Fraser, 21 How. 184, 16 L. Ed. 106; Sturgis v. Boyer, 24 How. 110, 16 L. 
Ed. 591 ; The Carrie L. Tyler, 106 Ped. 422, 45 C. 0. A. 374, 54 L. R. A. 236." 

This décision is of course binding hère, but I do not think it governs 
this case. The Babcock's part of the navigation was aiding in pulling 
at the stern of the towed vessel, while the Mason was leading and 
guiding the navigation forward. It was easy to find there that the lat- 
ter was solely liable. In addition to the language above quoted, Judge 
Wallace said (pages 915, 916 of 142 Fed., pages 85, 86 of 74 C. C. A.) : 

"The évidence Indicates that the Mason as the pilot tug was expected to, 
and did, take the initiative in directing the movements of the Gratwick, but 
that In other respects the navigation of the Babcock was exclusively under 
the control of her own master, and, although the tugs were co-operating in 
the same gênerai undertaking, each was acting Independently in doing her 
own part of the work." 

Hère the Cleary submîtted herself entirely to the commands of the 
master of the Anthracite and apparently joined herself to the Anthra- 
cite simply to add to the latter's power. It would seem unjust under 
the circumstances to deprive the libellants of their apparent right 
against both vesesls, which were being used for a common purpose 
and in efïect as one vessel. 

This case is within the ruling in The Arturo, cited by Judge Wal- 
lace, supra, with approval of the language of Judge Lowell, where he 
held, that both tugs should be held for their joint action so far as 
it conduced to the loss. In that case, two tugs belonging to différent 
owners undertook to tow a barkentine, and made fast on each quarter. 
They backed the vessel out of the dock and she almost immediately 
grounded. Both were held in fault in the district court, and one of 
the tugs which had gone to the assistance of the other, appealed. It 
was said by Lowell, J., on the appeal (pages 312, 313, of 6 Fed.) : • 

"The transaction appears to me, as to the district judge, to be, in effect, 
several contracts for a joint opération. If, therefore, one tug was wholly 
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in fïçult, as by a defect of her machlnery or the like, she alone would be re- 
sponsible. But for thelr joint action, so far as it conduced to the loss, I 
hold them to be jointly responsible. And that is tbis case." 

"There is no question tbat the navigation was so negligently conducted 
tbat, In broad dayUgbt, -with obvions conditions of wlnd and tide, tbe ship 
was landed upon a well-known sboal. There is none that Oaptain Chase" 
(the tug Cottingham) "should hâve talcen a Une to the wharf, or hâve pro- 
vlded, in some other of the modes suggested by the experts, for counteracting 
the effect of the wind and tide; nor that Captain Scollay's tug" (the tug 
Nabby C.) "without any fault of bis, or bis crew, aided to run the ship 
aground. 

In tbis State of facts, both tugs are liable for the damage." 

The Arturo seems to be in point. Tiiere could be no doubt that it 
would cover this case were it net for the fact that The Bordentown 
(affirmed on appeal, not reported) and The Columbia, supra, were 
in effect Overruled by the décision on appeal in The Mason. In The 
Bordentown, the Winnie acted as a helper, running ahead of the tow 
on a hawser attached to the Bordentown. In The Mason, it was said 
that The Bordentown and The Columbia décisions should be regarded 
as erroneous, so far as they were in conflict with The Mason. It is 
difficult to distinguish The Bordentown from the présent case. The 
Columbia was a barge in tow of a steamer and in that respect différent. 
I think, however, that the principle of The Arturo should be controlling 
hère. 

Decree against both tùgs, with an order of référence. 



THE THREB BROTHERS. 

THE GLARE. 

(District Court, S. D. New Torli. April 13, 1908.) 

TowAGE — Collision Between Tow and Bbidge Abutment — Liabilitt of 
Tua. 

A tug was proceedlng up the Harlem river wltb two tows on hawsers, 
and keeplng on the Manhattan side on account of the ebb tide. As she 
rounded the bend approachlng Klngsbrldge she came upon a scow whiçh 
had been lying at the bulkhead on the Manhattan slde, and whlch in 
shifting her position had swung directly across the tug's course, and in 
maneuvering to avoid sueh scow one of the tows was brought into colli- 
sion with an abutment of the bridge and injured. Ueîd that, while prop- 
erly handled, the tug must be held In fault for navîgating on the port side 
of the river in violation of tbe rules ; that the scow was not in fault, not 
being requlred to provide against a tow coming up that side, and being 
entitled to use her own slde. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Towage, §§ 17-20.] 

In Admiralty. 

Foley & Martin, for libellant. 

Alexander & Ash, for the Three Brothers. 

.Wing, Putnam & Burlingham, for the scow Clare. 

, ÎA.DAMS, District Judge. This action was brought by Charles Fox, 
jlhe owner of the scow Atlas, against the tug Three Brothers, to re- 
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cover the damages received by the Atlas on the lOth of January, 1907, 
by reason of a collision while in tow of the tug with an abutment of 
Kingsbridge in the Harlem River. The tow was bound through the 
bridge and across the Hudson River to Weehawken, New Jersey. The 
tide was ebb running to the westward at the rate of 3 or 3^ knots 
per hour and setting strongly on the Bronx side of the river. The 
tug was engaged to tow the barge Driscoll from 133rd Street, and 
the Atlas from the vicinity of 216th Street, on the Manhattan side. 
The Driscoll was duly taken in tow and when 216th was reached, the 
tug picked up the Atlas, placing her next to herself, on two havi'sers of 
about 50 feet each. The Driscoll was put close astern of the Atlas. 
The tow then swung around and proceeded up the river, about 100 
feet from the bulkhead, intending to pass through the space of the 
bridge between the middle abutment and the one on the Manhattan 
side. The Clare was lying, with a number of other vessels, at the 
bulkhead on the Manhattan side to the southward of the bridge and, 
in order to change her position, she swung her whole length of about 
100 feet out into the river and directly across the path of the tug and 
tow. The tug could not see the movement of the Clare, as there is a 
bend in the river there and the view was obstructed by obstacles on the 
shore, until she was within a distance of from 200 to 300 feet. She 
then stopped her engines and in manœuvring to avoid the Clare, she 
lost control of her tow and the Atlas struck one of the abutments. 
Whether it was the middle or the one on the Manhattan shore is 
disputed. The contact caused the damage complained of, said to 
amount to about $1,200. 

The libellant alleged as faults in the libel : (1) that it was négligent 
of the tug to attempt to tow two scows under the circumstances, (2) 
that it was négligent for her to attempt to tow two scows at the same 
time through the bridge, (3) that she was négligent in proceeding at 
an excessive speed, (4) that she was négligent in not slowing down 
when approaching the bridge and (5) that she was négligent in towing 
the Atlas on a long hawser. 

Thereafter the libellant brought in the Clare under the rule, alleging 
as faults : (1) that she attempted to shift her berth in the strong ebb 
tide by hand power, (2) that she attempted to shift her berth after the 
tug had given the bend whistle and (3) that she was permitted to swing 
away from her dock and across the course of the tug. 

The Clare in her answer made no allégations of fault but at the con- 
clusion of the trial moved, and was allowed, to amend her answer 
by alleging that in addition to the faults charged in the libel, the tug 
was in fault in not keeping on the starboard side of the channel. 

The testimony shows, in addition to the above facts, that when the 
tug approached the Atlas, the latter was lying at the power house 
dock, at the foot of 216th Street, with her bow down stream, loaded 
with ashes. The Driscoll, then in tow, was put under the up stream 
or bow end of the Atlas and attached with two short hawsers. The tug 
thien made fast to the Atlas by fastening tvi^o hawsers on her stern bitts, 
on opposite sides, and then leading them through chocks on her rail 
and made fast on the stern bitts of the tug. The Atlas was a square 
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ended scow, her bow and stem being exactly alike, so that she towed 
as well one way as the other. The towing bitts and chocks on her stern 
were the same as those on her bow, so that it made no différence which 
end was first, but she was deeply loaded, and if the Driscoll had been 
towed astern, being hght, she might hâve injured the cabin of the 
Atlas. 

The bridge was a drawbridge. The draws were operated, when re- 
quired, but they were so high above the water that it was not necessary 
to hâve them opened for this tow. The double swing draw rested upon 
an abutment in the centre of the river, around which were. protection 
piles. The ends of the draw, when it was closed, rested upon abut- 
ments on each shore. The distance between the bulkhead lines of the 
river was about 400 f eet, some space being taken by an undredged por- 
tion of the river on the Bronx side which only left about 300 feet avail- 
able for navigation, 

Owing to the bend in the river, from about north north-east tp north- 
west, the ebb current sets strongly on the Bronx side of the river up 
to and beyond Kingsbridge. It was, therefore, unsafe for a hawser 
tow to be taken through the opening on the Bronx side during the 
ebb tide, as such an attempt would probably resuit in the tow striking 
the shore or the bridge abutment on that side. It was usual for tows 
of such character to pass through the Manhattan draw and the proper 
course for that purpose was to keep on the Manhattan side of mid- 
channel and to pass the bulkhead about 100 feet away. 

At the time in question, large quantities of iron to be used in the 
elevated structure of the subway as well as a quantity of brick and 
sand were piled on the bulkhead toward the southerly end so as to 
eut off a view from below the bend of vessels in the stream. 

After the tug had been made fast, she started with her head down 
the stream but rounded to under a starboard helm, hooked up until she 
was heading up the river, when she slowed to one bell. The master 
was at the wheel, a lookout was statiohed forward and she had an en- 
gineer on duty. The view of the master was obstructed, as above 
described, and as soon as he got headed up the river he blew a long bend 
signal. Not receiving a reply, he continued on his course a short dis- 
tance when he blew another signal of the same character. He received 
no reply to this and assuming that his proposed course was clear, con- 
tinued around the bend to a distance of about 100 feet from the Man- 
hattan bulkhead. As he rounded the bend, he found that the Clare 
had swung away from the dock to such an extent that her bow was 
about S5 feet outside of a scow lying at the bulkhead, and her stern 
was out in the river so far that she was directly across the path of the 
tug and tow. It appears that she had finished discharging that morning 
and was being shifted in order that a loaded boat might be placed 
in the berth she had dccupied and was allowed to swing across the 
river. When the situation of the Clare became visible to the master 
of the tug, he could not port his helm to go under her stern because 
that Would hâve caused his tow to strike the Bronx side. He could 
not, under the circumstances, round to and continuing on make a col- 
lision between his tug and the Clare inévitable, he therefore stopped 
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his engines. At this time, the tug and the head of the tow were in 
the slack water of the Manhattan side, while the tail of the tow, being 
farther down stream, was in the strong current setting toward the 
Bronx shore. In this emergency he starboarded his hehn and hooked 
iip his engines, which threw the stern of the tug and the bow of the 
tow away from the Manhattan shore. In the meantime, the Clare was 
being hauled toward the Manhattan shore and the resuit of the com- 
bined efiforts was to enable him to pass a few feet behind the Clare with 
his tug and tow. The strong pull, however, parted the port towing 
hawser leading to the Atlas and the tug was unable with the remaining 
hawser to properly guide the tow and the Atlas struck a stone abutment 
of the bridge, head, or rather stern, on, doing the damage complained 
of. 

I think the dispute as to the abutment which was struck should bç 
resolved in favor of the tug's contention that it was the one on the 
Manhattan side, rather than that in the middle. It is not of any great 
importance but such as it has should be determined favorably to the 
tug rather than the witnesses on the Atlas, who, although comparative- 
ly disinterested, were not as close observers of what took place. The 
middle abutment was surrounded by a rack and piling which would 
bave prevented the contact which happened. 

The testimony seems to establish the foregoing as a statement of 
the facts of the case and it would lead to an exonération of the tug 
were it not for the admitted fact that she was navigating on the port 
rather than the starboard side of the channel, as required by Article 
25. The collision could be accounted for by the présence of the Clare 
without fault on the part of the tug, unless the situation was governed 
by the s^id rule. I hâve no doubt that if the tug were navigating in 
a part of the river where she had a right to be, her explanation of the 
rriatter should be accepted as a justification of what she did. I think 
her manœuvres as she approached and navigated around the bend were 
as skillful as ordinary care required. I hâve no doubt either that, en- 
cumbered as she was with a hawser tow, she did everything which 
could be expected of her, and that it was practically impossible for her 
to avoid bringing the Atlas into contact with the abutment. 

After, however, hâving given the matter the best. considération I 
can and making ail allowances for the tug, I think that she was in fault 
for the collision because she was navigating on the wrong side of the 
river. It was her duty to navigate on the Bronx side and if she could 
not manage alone to keep her tow ofif the shore, which I believe, then 
she should hâve employed a helper tug. Or if one was not available, 
then the boats should bave been taken through alongside, one at a time 
if necessary. There can be no question, I think, that by using one of 
thèse methods, the boats could hâve been towed without damage. It 
was doubtless more convenient to tow the boats in the way she tried 
but it was, in my judgment, a négligent manner of performing her 
duty to the tow. 

In thi's view of the case, there does not appear to hâve been any nég- 
ligence on the Clare's part. She could not be expected to provide for 



392 162 FEDERAL KEPOETER. 

the tug navigating on the vvrong side of the river and was entitled to 
use her own side. 

Decree for the libellant against the Three Brothers, with an order of 
référence. The pétition against the Clare is dismissed. 



JBNNETT V. LOUISVILLE & N. R. CO. 
(Circuit court, N. D. Florida. June 30, 1908.) 

1. Mastee and Servant— Injtjry to Raileoad Train Employé-^Defective 

Thack. 

Wliere a railroad track becomes détective by reason of excessive rains 
or other unusual cause, the railroad company is not liable for the death of 
an employé caused by such def active track, unless the defect had ex- 
isted long enough to enable it in the exercise of reasonable diligence to 
discover and repair the defect or to warn the employé, and It failed to 
do so ; but unusual weather conditions may impose on the company the 
duty to exercise an extraordinary dègree of care In that respect. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 253.] 

2. Samk— Bngineeb or Railroad Train— Assumption op Risk fbom Defect- 

ivE Track. 

An englneer of a railroad train has a right to assume that the roadway 
Is in safe condition, in the absence of notice to the eontrary, and a mère 
gênerai warning to proceed carefully because of heavy rains, with no no- 
tice of a particular defect, does not cause him to assume thé risk from 
such defect of vi^hich he has no Unowledge. 

[Ed. Note.^ — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 574-600.] 

3. SaME— OONTRIBUTORY NEGLIGENCE. 

An engineer of a railroad train which was wrecked by running Into a 
culvert that had been washed out or rendered unsafe by floods, resulting 
In hls death, was charged with the duty of exercislng care and caution in 
the running of the train, in view of the conditions which were apparent, 
or could hâve been Imown to him by the use of reasonable care and 
observation, and, if in view of such conditions he should bave known that 
the culvert was unsafe, or was running the train at an excessive speed, 
he was guilty of contributory négligence, which precludes a recovery from 
ttie railroad cpmpany for his death. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 681, 751-756.] 

4. Samb— Presumftion or Négligence. 

The presumption of négligence created by the Statute of Florida in 
relation to the liability of railroad companies does not outweigh évi- 
dence. The statute merely casts upon the company the neeessity of 
showing afflrmatively that its agents exerclsed reasonable care and dili- 
gence xmder ail the circumstances, and hère the presumption ceases. 

Geo. T. Morgan and Maxwell & Reeves, for plaintifï, 
Blount, Blount & Carter, for défendant. 

SHEPPARD, District Judge (charging jury). The case you are 
considering is one sounding in damages, which the plaintiff, as ad- 
ministratrix of the estate of Jennett, is seeking to recover of the de- 
fendant company, for the alleged wrongful death of the plaintifif's 
décèdent, by the alleged négligence of the railroad company. The 
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basis of the plaintiff's claim for recovery is the négligence of the 
défendant. Négligence is defined by the authorities as a failure or 
the neglect by one to exercise that same care and caution that a rea- 
sonably prudent person would exercise at the same place and under 
the same circumstances. 

The contention hère is the négligence of the railroad company in 
f aiUng to provide suitable and adéquate appliances, to wit, roadbed 
and culvert, at the place in question, and in failing to keep it in a safe 
condition, and in negligently ordering and requiring the said deceased 
engineer to run his engine over the alleged détective culvert, and fur- 
ther négligence in failing to ascertain the condition of the culvert in 
view of the weather conditions prevailing on the day of the accident. 
To thèse several causes of action the défendant has interposed the 
gênerai issue, a plea of not guilty, which dénies its négligence as the 
cause of the accident, and conséquent death of the plaintiff's intestate. 
In addition to this gênerai issue, thç défendant interposes several 
pleas, stating the négligence of the plaintiff's deceased, and tending 
to charge the deceased with contributory négligence, which impUes 
that the wreck and conséquent death of the plaintiff's décèdent was 
due to his own négligence in failing to take the necessary précaution 
which a reasonably prudent man would hâve exercised, in view of 
the weather conditions and apparent danger from sudden and ex- 
cessive rainfall. The défendant railroad company must use reason- 
able care, consistent with the nature and extent of its business, in 
keeping its roadbed and track in safe condition, and is responsible to 
its employés for injuries resulting from carelessness in improperly 
and defectively constructing its culverts, and to keep them in a proper 
safe condition ; and if, by care and prudence, the company may know 
of the defects in its ways and works, track, and culvert, it is its duty 
to keep advised of their condition and not needlessly expose its em- 
ployés to péril and danger; and if the company could, by reasonable 
care and prudence, hâve ascertained the washout before the approach- 
ing of the train, and thereby hâve avoided the accident, and it did not 
do so, it is responsible to the decedent's administratrix for the injuries 
resulting from said accident. 

But by employing the deceased as engineer the company did not be- 
come an insurer of his life or safety. Engineers take the ordinary 
risk of their employment, and the défendant could not be held liablc 
for accidents which it could not by reasonable diligence hâve foreseen, 
or, by the exercise of reasonable care and prudence, hâve prevented. 
The engineer, Jennett, by his employment by the company, did not as- 
sume the risk of détective track conditions. He had the rig:ht to as- 
sume that the track was safe, and it was the duty of the company to 
keep this track in proper condition. The plaintiff's intestate could 
not be charged with knowledge of the defect in the culvert, but, on 
the contrary, he had a right to assume, without investigation, that the 
track was in a safe condition, and the défendant company could not 
relieve itself of responsibility for the détective condition of the culvert 
by a gênerai notification in the office at Selma that there had been 
heavy rains, and that the engineer should not try to make schedule 
time, but to run cautiously. 
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Mère information in advance that conditions might be bad, without 
stating or pointing out where the defect was or might be expected, 
would not be sufficient notice to relieve the company of its lack of 
reasonable care and diligence in failing to ascertain and inform the 
engineer of the location of the particular danger apprehended; and, 
if the conditions along the track near the wreck were such as to in- 
form the décèdent that an unusual quantity of rain had suddenly 
falleh, and that flood conditions were apparent, and by the exercise 
of reasonable care and caution he could hâve ascertained the wash- 
outs, or from présent conditions he might hâve apprehended the dan- 
ger of rûnning his train over the culvert, through which was flowing 
an unusual volume of water, which he could hâve seen by looking out, 
and negligently failed to see same, then he failed to exercise that care 
and prudence which an ordinarily prudent man would hâve exer- 
cised under like conditions, and contributed to his own injury and 
death, and the plaintifif would- not be entitled to recoyer. 

But it must appear that the deceased knew, or by the exercise of 
reasonable care and caution could hâve seen, the conditions existing 
at the time that made it dangerous to run his engine and train over 
the culvert, or that he was properly warned of danger, or that the 
danger was patent and open to him. Before the défendant would be 
relieved from its failure to exercise reasonable care and caution to 
ascertain the condition of the culvert, and to warn the engineer of 
the condition of the place, it must appear that the engineer knew that 
the culvert had been washed out, or that dangerous conditions ex- 
isted from the stoppage of the water, or that he could hâve seen the 
danger by the exercise of due care. If the plaintiff's décèdent could 
hâve seen the danger, or if it was open to ordinary observation, and 
by the exercise of due care he could hâve avoided the accident, then 
the défendant company would not be liable in this action for the death 
of the plaintiff's décèdent. 

That Jennett, the engineer, was killed by the train being derailed 
in the washout by reason of a defect in the track, it could not be in- 
ferred that he had knowledge of such defect from the fact that the 
engineer had been in the custom of running over said track. If you 
believe from the évidence that the plaintiff's intestate's death was due 
to the négligence of the défendant company in not keeping the culvert 
in repair and safe condition, and that the défendant did not exercise 
ordinary care and diligence in ascertaining the condition of the cul- 
vert, and was négligent in making no inspection, or insufficient in- 
spection, then you will find for the plaintiff. If you should find for 
the plaintiff, you should find such damages as the plaintiff has shown 
she might reasonably expect to be contributed out of his earnings for 
his life expectancy, and such other contributions for others of the 
family, -vVho might be dépendent upon him for support for such time 
as their dependency might last. This, however, is no hard and fast 
rule for ascertaining damages, but merely a. standard by which you 
might bè guided. Gï' course, in estimating what the deceased might 
earn, you should take into considération his increased incaoacity with 
increasing âge, and the chances of impaired health. If you believe 
from the évidence that the deceased was négligent in running his train 
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at the rate of speed testified to at the time and place of the wreck, 
and under the circumstances, or that he failed to exercise reasonable 
care in looking ahead, and by operating the train at a moderate rate 
df speed and looking out he could hâve discovered and avoided the 
danger, and did not do so, and that such négligence, if it was négli- 
gence contributed to the wreck, then the plaintiff could not recover. 

The master is not to be held liable as an insurer of the safety of 
his employés, nor as a warranter of the instrumentalities and places 
furnished by him to enable his servants to accomplish his work. The 
law merely imposes upon him an obligation to exercise such ordinary 
and reasonable care and prudence as the exigencies of the situation 
require in providing the servant with a safe place, safe machinery, and 
suitable instrumentalities for his work, and, if this obligation is per- 
formed, the law absolves the master from ail liability for defects there- 
in, or the injuries happening from such defects. In an action for 
damages for injuries received by a servant in the employment of the 
master, occasioned by defects in the places of work, or instrumentali- 
ties furnished by the master, in order to authorize a finding that the 
master was négligent, it must be proven that the alleged defect was 
known to the master prior to the accident, or that in the exercise of 
ordinary and reasonable care, he ought to hâve known it; and that 
he either knew, or ought to hâve known, of the alleged defect in time 
to hâve remedied it, in the exercise of ordinary and reasonable care, 
or in time to bave warned the servant of the defect, in the exercise 
of such care, before the injury. That the servant owes a duty to his 
master to exercise ordinary care for his own safety, and while he has 
a right to présume that his master has performed his duty, and is not, 
therefore, ordinarily bound to discover latent defects in the instru- 
mentalities furnished by the master, yet he must notice ail those patent 
and obvious defects which the exercise of ordinary care would enable 
him to discover; otherwise, his own négligence will contribute to 
his injury and prevent his recovery. Neither individuals nor corpora- 
tions are bound as employers to insure the absolute safety of ma- 
chinery, mechanical appliances, or places of work which they provide 
for the use of the employés; nor are they bound to furnish the best 
or safest or newest of those appliances for the purpose of insuring the 
safety of those who are thus employed. They are, however, bound 
to use ail reasonable care and prudence for the safety of those in their 
service by providing them with machinery and places of work rea- 
sonably safe and suitable for the use of the latter. It is only where 
the employer fails in his duty of précaution and care that he is re- 
sponsible for an injury which may happen through a defect which 
was, or ought to hâve been, known to him, and which was unknown 
to the employé or servant. 

In order to find a verdict for the plaintiff, the jury must be able to 
iind from the évidence that the injury to the deceased was caused by 
the négligence of the défendant, or of some of its agents or servants 
while acting in the line of their duties to the défendant under their 
employment, and the négligence so found must be in some one or 
more of the acts alleged in the déclaration to hâve been negligently 
committed, or negligently omitted. No act of négligence not alleged 
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in the déclaration will justify a verdict for the plaintiflf, even though 
proven by the évidence. 

If the jury should not find from the évidence that the railroad track 
and embankment, at the place of the alleged injury, was negligently 
constructed, and maintained in a: weak and defective manner and 
condition, inadéquate to bear the strain from the waters and drainage 
àcross the line of road at said point reasonably to be anticipated, and 
should find from the évidence that a washout occurred at said point 
in conséquence of a heavy rainfall theretofore unprecedented, and 
that the défendant took reasonable and prompt précautions to ascer- 
tain the condition of said' railroad track at said point by sending em- 
ployés to inspect said roadbed at said point, and other points along 
the line of road, that said, employés gave such reasonable inspection 
as the circumstances required, and such as a reasonably prudent per- 
son would hâve given under the circumstances, and that said inspec- 
tion was made as often as reasonable prudence required, and disclosed 
no weakness or reason to apprehend weakness in said roadbed or 
track at said point — then the défendant will not be liable in this ac- 
tion, even though the rush of waters against the roadbed, caused from 
excessive, unprecedented and unanticipated rainfall (if such was the 
case), caused said roadbed to give way, and thereby cause the death 
of plaintifï's intestate, and you should find for the défendant. Where 
a railroad track becomes defective by reason of excessive rains or 
other unusual cause, the railroad company is not liable to the admin- 
istrator of an employé for the death of the employé caused by an 
injury suffeired by reason of the defective track, unless the defect had 
existed long enough to enable the company in the exercise of reason- 
able diligence to hâve discovered the defect, and repaired it, or to 
hâve warned the deceased of the defect in the exercise of such dili- 
gence, and thereby hâve prevented the injury. In considering the 
place where itis alleged that the track was defective, you should con- 
sider in connection with the testimony the weather conditions that 
forenoon and the excessive précipitation of rainfall, and whether such 
an extraordinary précipitation required the défendant tô exercise ex- 
tra care and caution or diligence to ascertain the condition of the 
track at the place of the wreck and whether such inspection as has 
beén shown by the testimony, or the exercise of reasonable care and 
caution in the défendant at the place and under the circumstances. If 
the jury should find from the évidence that the deceased at the time 
of receiving the alleged injury was careless and négligent in failing 
to maintain a lookout,\or in running his; engine at an excessive rate 
of speed, and thàt such carelessness produced or contributed direct- 
ly, even though slightly, to his injury, they should find for the de- 
fendant. ' 

The damages which can be recovered in this case, if you should find 
for the plaintiff, are limited to the pecuniary interest of the distributees 
in the life of the deceàéed. Punitive or exemplary damages cannot 
be allowed; nor can physiçal or mental pain and suffering of the de- 
ceased, grief of his family or surviving relatives, nor loss of the So- 
ciety of the deceased, be considered. The éléments of damage must 
be confined to the amount of earnings of the deceased contributed to 
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the support of his dépendent distributees, and the savings from his 
net earnings. Profits from investments cannot be considered, and the 
damages must be based solely upon the earning capacity of the de- 
ceased, and upon his annual contributions from his net earnings to 
the dépendent persons who would be distributees of his estate. The 
presumption of négligence created by the statute of Florida in rela- 
tion to the liabihty of railroad companies does not outweigh proof. 
The statute merely casts upon the company the duty of showing af- 
firmatively that its agents exercised ail ordinary and reasonable care 
and diligence, and hère the presumption ceases. If such proof is made, 
the presumption does not apply in weighing the évidence and reaching 
a conclusion. 

An engineer not charged with the duty of maintaining the track 
or roadway of a railroad has a right to assume that the roadway is 
safe, in the absence of notice to the contrary. Mère gênerai warning 
to proceed carefully because of heavy rains, with no notice of the 
particular defect, does not cause the engineer to assume the risk of 
a particular defect of which he has no knowledge. If the défendant 
and its ofhcers and agents charged with the duty of maintaining its 
roadway had knowledge of weather conditions that made it probable 
that the safety or sufficiency of the roadwav was impaired, it was their 
duty to make such examination and inspection as was reasonably nec- 
essary to ascertain whether it was in fact safe before sending trains 
over it, and Jennett, in the absence of notice to the contrary, had a 
right to assume that this was done. 



UNITED STATES, to Use of WATSON-FT.AGG ENGINEERING CO., 

V. WINKLER. 

(Circuit Court, S. D. New Yorlv. June 8, 1908.) 

United States— Bond or Oonteactok foe Public Wokk— Right of Action 
OF Ceeditors fok Labob ob Mateeials— "Complète Pkefobmance ojf 
SAID CoTmteact." 

Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 1907, p. 
709), amendatory of Act Aug. 13, 1804, c. 280, 28 Stat. 278 (U. S. Comp. St. 
1901, p. 2523), provides tliat a eontractor witli tbe United States for any 
publie worli shall give a bond in usual form with the additlonal obliga- 
tion that the contracter shall pay ail persons supplying labor or material 
for the work; that, in case of suit thereon by the United States, any 
creditor having a claim for labor or materials luay intervene therein and 
hâve his claim ad.1udicated and paid, "sub.ject, however, to the priority 
of the claim and judgment Of the United States" ; that, in case no suit 
Is brought by the United States within six months from the completioii 
and final settlement of the contract, any such creditor may bring suit 
on the bond in the name of the United States for the beneflt of hlmself 
and ail other similar credltors. provided that such suit "shall not be 
commenced until after the complète performance of said contract and 
final settlement thereof and shall be commenced within one year after 
the performance and final settlement of said contract and not later." 
A eontractor who had given such bond, and whose contract contained 
the usual provision giving the United States in case of his default the 
right to hâve the contract completed at his cost. became insolvent and 
abandoned the work. Held, that such abandonment was not a "complète 
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performance of said contract" whlch gave a right of action to creditors 
for labor and materials on the bond under the statute, whlch contemplâtes 
a completlpn of the work, whether by the coiitractor or the United States, 
and a final settlement to détermine the prior rights and claim of the 
United States tinder thé contract and the lapse of '. six months thereafter 
for the bringing of suit to enforce such rights against the bondsmen 
before an action can be malntained by such creditors. 

At Law. Demurrer to the complairit by Metropolitan Surety Com- 
pany on the ground that the same does not state facts sufficient to 
constitute a cause of action against the défendant. 

Wetherhorn & Link, for plaintiff. 

David McClure, for défendant MetropoHtan Surety Company. 

RAY, District Judge. This action is brought in the name of the 
United States for the use and benefit of the Watson-Flagg Engineer- 
ing Company under Act Congress Aug. 13, 1894, c. 280, 28 Stat. 
278 (U. S. Comp. St. 1901, p. 2523), as amended by Act Feb. 24, 
1905, C. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 1907, p. 709). 

The act, as amended, reads as foUows : 

"Chap. 778. An act to amend an act approved August thirteenth, eighteen 
bundred and nluety-four. entitled 'An act for the protection of persons 
furalsbing materials and labor for the construction of public works.' 

"Be it enacted by the Senate and House of Représentatives of the United 
States of America in Congress assembled, that the act entitled 'An act for 
the protection of persons ftirnlshing materials and labor for the construction 
of public Works,' approved August thirteenth, eighteen hundred and ninety- 
four, is hereby amended so as to read as foHows: 

" 'That hereafter any person or persons entering Info a formai contract 
with the United States for the construction of any public building, or the 
prosecution and completlon of any public work, or for repairs upon any public 
building or public work, shall be requlred, before commencing such wprk, to 
exécute the usual pénal bond, with good and sufficient suretles, with the ad- 
ditional obligation that such contracter or contractors shall promptly make 
payments to ail persons supplylng hlm or theni with labor aud materials in 
the prosecution of the work provided for In such contract ; and any person, 
compâny, or corporation who hâs furnlshed labor or materials used in the 
construction or repalr of any public building or public work, and payment 
for whlch has not been made, shall hâve the right to Intervene and be made 
a party to àny action Instituted by the United States on the bond of the 
contracter, and to hâve their rightè and claims adjudlcated in such action 
and Judgment renderéd thereoù, subject, however, to the priority of the clalm 
and judgment of the United States. If the full amount of the Habillty of the 
surety on said bond, is insufBcient to pay the full amount of said claims and 
demands, then, after paylng the full amount due the United States, the re- 
mainder shall be dlstrlbuted pro rata among said interveners. If no suit 
should be brought by the United States withln six months from thecom- 
pletion and final settlement of said contract, then the person or persons supply- 
lng the contracter with labor and materials shall, upon application therefor. 
and fumishing affldavit to the department under the direction of which said 
work bas been prosecuted that labor or materials for the prosecution of such 
work has been supplied by him or them, and payment for which has not been 
made, be furnlshed with a certifled copy of said contract and bond, upon 
which he or they shall hâve a right of action, and shall be, and are hereby, 
authorized to bring suit in the name of the United States in the Circuit Court 
of the United States in the district In which said contract was to be performed 
and exeouted, irrespective of the amOunt lu controversy in such suit, and not 
elsewhere, for hls or their use and beneflt, against said contracter and his 
suretles, and to prosecute the same: to final judgment and exécution: Pro- 
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vlded, that where suit Is Instituted by any of such créditera on the bond of 
the contracter it shall net be commenced untll after the complète performance 
of sald contract and final settlement thereof, and shall be commenced within 
one year after the performance and final settlement of said contract, and not 
later: And provided further, that where suit Is so instituted by a credltor 
or by credltors, only one action shall be brought, and any créditer may file 
bis claim In such action and be made party thereto within one year from the 
completion of the work under sald contract, and not later. If the recovery 
on the bond should be Inadéquate to pay the amounts found due to ail of 
said credltors, judgment shall be glven to each credltor pro rata of the amount 
of the recovery. The surety on said bond may pay Into court, for distribu- 
tion among said clalmants and credltors, the fuU amount of the surettes' 
liabllity, to wit, the penalty named in the bond, less any amount which said 
surety may hâve had to pay to the United States by reason of the exécution 
of sald bond, and upon so dolng the surety wiU be relleved from further lia- 
bllity: Provided further, that In ail sults instituted under the provisions 
of thia act such personal notice of the pendency of such suits, Informing 
them of their right to intervene as the court may order, shall be glven to ail 
known credltors, and In addition thereto notice of publication in some news- 
paper of gênerai circulation, publlshed in the state or town where the con- 
tract is being performed, for at least three successive weeks, the last publlca^ 
tiou to be at least three months before the time limited therefor.' 
"Approved February 24, 1905." 

The Watson-Flagg Engineering Company is a foreign corporation. 
The Church Construction Company was and is a domestic corpora- 
tion organized under the laws of the state of New York, and Cornéli- 
us L. Winkler is the receiver of said corporation duly appointed by 
the Suprême Court of the state of New York. The MetropoHtan 
Surety Company is a corporation of the state of New York. August 
26, 1905, the United States by its représentative entered into a con- 
tract with the Church Construction Company by which said Com- 
pany was to furnish labor and materials for the construction of cer- 
tain barracks at West Point, N. Y. The contract is annexed to the 
complaint. August 36, 1905, the Church Construction Company as 
principal and the Metropolitan Surety Company as a surety filed their 
bond in due form and pursuant to the statute quoted conditioned as 
f ollows : 

"Now, therefore, if the above-bounden Church Construction Company, 
shall and will, in ail respects, duly and fully observe and perform ail and 
singular the covenants, conditions and agreements in and by the said con- 
tract agreed and coveiianted by sald Church Construction Company to be 
observed and performed according to the true Intent and meaning of the 
said contract, and as well during any period of extension of said contiact 
that may be granted on the part of the United States as during the original 
term of the same, and shall proniptly make fuli payments to ail oersons 
supplying it labor or materials in the prosecution of the work provided for In 
said contract, then the above obligation shall be void and of no effect; 
otherwlse, to remain in full force and vlrtue." 

The bond recited the contract generally and runs to the United States 
of America. It is unnecessary to recite it more fully in discussing this 
case. Between April 16, 1906, and March 29, 1907, the Watson-Flagg 
Engineering Company, at the request of the Church Construction 
Company, supplied it with labor and materials in the prosecution of 
the work under said contract worth and of the value of $3,740.98, 
of which $1,715 was paid leaving now due and unpaid $2,035.98. The 
défendants on demand hâve neglected and refused to pay said amount. 
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and thè cômplaint charges that by reason of their refusai to pay said 
amoùrit or certain installments thereof as they become due they breach- 
ed said contract upon their part "and prevented complète performance 
thereof on the part of said Watson-Flagg Engineering Company." 
The cômplaint also allèges that the Church Construction Company be- 
came insolvent and unable to pay its debts March 29, 1907, and has 
ever since remained so, and that, by reason of said insolvency, it fail- 
ed and neglected to pay the installments which wére due and payable 
and breached its contract with the Watson-Flagg Engineering Com- 
pany and prevented complète performance thereof by said company. 
The cômplaint also allèges that the Watson-Flagg Engineering Com- 
pany fully performed on its part and became entitled to payment. The 
bill of cômplaint then allèges that March 29, 1907, the Church Con- 
struction Company abandoned the work and the contract between it 
and the United States, and thus rendered complète and final perform- 
ance impossible, and "that no suit has ever been brought by the Unit- 
ed States upon the said bond and obligation, though more than six 
months hâve elapsed since the abandonment of said contract as afore- 
said ; that the Watson-Flagg Engineering Company has duly made 
application to the proper department of the United States for a certified 
copy of the contract and bond aforesaid, copies of which are annexed 
as exhibits to this cômplaint and made a part hereof, and has duly re- 
ceived the same pursuant to said application before the commence- 
ment of this action; that the foregoing allégations in this paragraph 
contained are made in pursuance of the statutes of the United States 
in such cases made and provided, particularly Act Feb. 24, 1905, c. 
778, 33 Stat. 811 (U. S. Comp. St. Supp. 1907, p. 709)." The stat- 
ute provides: (1) That a person entering into a contract with the 
United States for the prosecution and completion of any public work 
shall exécute the bond specified. Such is this case. Also (3) that when 
the United States brings suit any person, corporation, or individual 
.who has furnished labor or materials used in the construction of any 
such public work, payment for which has not been made, shall (a) 
hâve the right to intervene and be made a party to any action instituted 
by the United States on such bond, and to hâve their rights and claims 
adjudicated in such action and judgment rendered thereon, subject, 
however to the priority of the claim and judgment of the United States. 
The United States has not brought any action on the bond of the con- 
tractor, and hence there is no intervention or right in plaintiff under 
this clause of the statute. If, when the United States brings action 
and others intervene, the full amount of'the liabiHty of the surety on 
the bond is insufficient to pay the full amount of such claims and de- 
mands, including that of the United States, then, after paying the 
full amount due the United States, the remainder of the recovery is to 
be distributed pro rata among the interveners. This statute then pro- 
vides : 

"If no suit should be brought by the United States within six months 
from the completion and final settlement of said contract, then the person or 
persons supplylng the contracter with labor and materials shall, upon applica- 
tion therefor, and furnlshing affidavit to the department under the direction 
of which said work has been prosecuted that labor or materials for the 
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prosecution of sueh work has been supplied by him or them, and paymeiit 
for which has not been made, be furiiished witli a certified copy of sald eontraet 
and bond, upon which he or they shall hâve a right of action, and shall be, 
and are hereby authorized to bring suit in the name of the United States in 
the Circuit Court of the United States in the district in which said con- 
tract was to be performed or executed * * * for his or tlieir use and 
benefit, against said contractor and his sureties, and to prosecvite the same 
to final Judgment and exécution: ' Provided, that where suit is instituted by 
any of such creditors on the bond of the contractor it shall not be com- 
meneed until after the complète performance of said contract and final settle- 
ment thereof, and shall be commenced within one year after the performance 
and final settlement of said contract and not later," etc. 

It is clear that certain events must happen, certain things be done, 
before a right of action arises on such bond against the surety in fa- 
vor of a person supplying labor and materials to the contractor in case 
the United States does not bring suit. What are they? First. The 
United States has six months from and after "the completion and final 
settlement of said contract" in which to bring suit on such bond. If 
the six months elapse after such "completion and final settlement of 
said contract," and the United States has not sued thereon, then such 
person who has supplied material for which payment has not been 
made may sue in the form provided. The later proviso is also ex- 
plicit that, "when suit is instituted by any of such creditors on the 
bond of the contractor, it shall not be commenced until after the com- 
plète performance of said contract and final settlement thereof." In 
short, the statute is explicit that, before any such creditor can bring 
suit on the bond, there must be (1) "a complète performance of said 
contract"; and (2) "final settlement thereof." It will be noted that 
the statute does not say "complète performance of said contract by 
the contractor." If the statute read in that way, such creditors fur- 
nishing material to the contractor would be without remedy on the 
bond, unless the statute is permissive merely and not restrictive of 
his right to sue thereon, in ail cases where the contractor shall or 
shall hâve failed to fully complète the contract. Turning to the con- 
tract itself, we find this article contained therein. 

"Art. 5. That in case of fallure of the said party of the second part to 
comply with the stipulations of this contract aecording to the true intent 
and meaning thereof, then the party of the first part shall liave tlie power to 
exécute the contract In open market, charging to the party of the second part 
any excess in cost over and above the priée stlpulated hereiu." 

The statute quoted seems to contemplate that in ail cases the United 
States having entered on the work and made a contract for its exécu- 
tion will see that the work is completed ; that, when the United States 
is compelled to complète the work by reason of the failure of the con- 
tractor for any reason so to do, this is "the complète performance of 
said contract." It also seems to contemplate that, when the work is 
completed by the United States, the cost of doing the work will be 
ascertained, the amount paid the contractor ascertained, etc., and the 
amount of damages sustained by the United States ascertained, where- 
upon the United States may or may not sue the surety on the bond. 
The statute contemplâtes that this will be done in every case. This 
is what is meant by the words "complète performance of the contract" 
162 F.— 26 
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and by the words "final settlement thereof." The statute seems to 
contemplate that ail ofificers and heads of departments of the United 
States will do their duty and close up contracts and enforce the liability 
of any party indebted to it. When a bid for public work is made to 
be done ûnder the Secretary of War, a written guaranty is given that 
the bidder will make a contract and give a bond. If the bidder fails 
to comply then the mode of ascertainiug the damage is specified by 
statute. See Act March 3, 1883, 22 Stat. 487 (U. S. Comp. St. 
1901, p. 2497). Again, by Act April 10, 1878, c 58, 20 Stat. 36, 
the Secretary of War is authorized to prescribe rules and régulations 
to be observed in the préparation, etc., for contracts under the War 
Department. Thèse hâve been made and the contract in question hère 
follows them. I assume that Congress in enacting the law of Febru- 
ary 24, 1905, quoted, had référence thereto. In any event, the bond in 
question is given by the contracter to the United States, and not to 
materialmen, and is enforceable by the United States only, except in 
the cases specified by Congress. The bond and statute are to be read 
together. While the bond is intended for the benefit of both the 
United States and persons furnishing material, etc., the remedy of 
the latter is in the cases and in the way prescribed. The courts can- 
not change the statute or add to the liability of the surety. The sure- 
ty contracted with référence to the statute and cannot be sued on 
its bond by a person who furnished material to the contractor, except 
in the cases and on the conditions and on the happening of the events 
named. 

The plaintifï hère has not alleged that the contract has been com- 
pletely performed by anyone, or that it has been adjusted or settled, 
or that the claim of the United States against the contractor or sure- 
ty has been ascertained or determined, or that the United States has 
f ailed to proceed to secure a fuU completion of the contract, a com- 
pletion of the work, or a settlement or ascertainment of the liability 
of the surety to the United States. For anything that appears, the 
United States is now engaged in securing a complète performance of 
the contract and a final settlement thereof. I am clearly of the opin- 
ion that a failure by the contractor to complète its contract, its in- 
solvency, whatever the cause, its abandonment of the contract, give 
no right. of action to the Watson-Flagg Engineering Company, or 
right to institute or prosecùte this action in the name of the United 
States. The United States did not institute this action. I hâve no 
doubt that Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. 
Supp. 1907, p. 709), repeals the act of August 13, 1894. The act of 
August 13, 1894, says the act of 1905 "is hereby amended so as to read 
as follows." The latter act takes the place of the former act in its 
entirety and covers the whole subject. The plaintiff con tends that 
the words "after the complète performance of said contract and final 
settlement thereof," or "completion and final settlement," are to be 
construed as if the statute read : 

"After the complète performance of sald contract and final settlement there- 
of, or after six inpnths from the time the contract between the contractor 
and the governmeut was ended, abandoned or ceased to exist." 
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I cannot so read the statute. But, should we construe the words 
to mean ended or ceased to exist, this contract is not ended nor has 
it ceased to exist. It is a valid existing contract. The contractor fail- 
ed to perform, became insolvent, and was unable to perform and so 
abandoned it. "Completion and final settlement," and "complète per- 
formance arid final settlement," are quite différent from abandonment 
by the contractor. 

I do not see any basis for the contention that the United States 
has waived its right to bring an action at the proper time. There 
in no such allégation. But, suppose it has, that mère fact gives no 
right of action to the Watson-Flagg Engineering Company against 
the surety company. There is no allégation that the United States 
has failed in any duty, or that it is not proceeding with diligence to 
secure a fuU performance of the contract by some one so as to fix 
the measure of the surety company's liability on the bond. I think that 
the amendatory act was passed for the purpose of preventing pré- 
maturé actions by materialmen; for the purpose of preventing ac- 
tions by them until the United States has had full opportunity to 
secure the construction of the work and ascertain the cost of doing 
it according to the contract. 

It foUows that the demurrer must be sustained, with costs, but 
the plaintiff may serve an amended complaint on payment of such 
costs and within 30 days. 



UNITED STATES v. PHILADELPHIA & R. RY. CO. 

(District Court, E. D. Peunsylvanla. June 5, 1908.) 

No. 6. 

Raileoads— Safety Appliance Act— Construction. 

Under the provision of Safety Appliance Act Mardi 2, 1893, c. 19C, 
§ 5, 27 Stat. 531 (U. S. Comp. St. 1901, p. 8175), tliat "no cars, either 
loaded or unloaded, sliall be used in Interstate traffic wliicli do not com- 
piy witti tiie standard above provided for," a railroad company is re- 
quired at its péril to see tliat its cars are equipped with couplera in 
proper condition at ail tlmes when in use in Interstate business, and. 
in an action to recover the penalty imposed for a violation of the act In 
that respect, It is no défense that the défendant exerelsed due care. 

On Motions by Défendant for New Trial and for Judgment Not- 
withstanding the Verdict. 

J. Whitaker Thompson, John C. Swartley, and L,uther M. Walter, 
for the United States. 
James F. Campbell, for défendant. 

J. B. McPHERSON, District Judge. Since this case was tried, 
and since the motions under considération were argued, the Suprême 
Court of the United States has decided the case of St. Louis, etc., 

Railway Co. v. Taylor, 28 Sup. Ct. 616, 52 L. Ed. , which, as I 

understand the matter, décides finally the vital questions now before 
this court. It is true that the Taylor Case was an action against 
the railway company to recover damages for the death of an employé, 
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while the présent suit was brought by the United States to recover a 
penalty for failure on the part of the défendant to keep certain safe- 
ty appliances in good order; but the same section of the safety ap- 
pliance act was construed by the Suprême Court as is now in question, 
and the construction there put upon it supports the instructions that 
were givèn to the jury and are now complained of, as, I think, the 
foUowing quotation from Mr. Justice Moody's opinion will mal<e 
clear. He said, inter alia : 

"The plaintlff in error raises another question, wliicli. for tlie reasous 
already given, we tliink is of a fédéral nature. ïlie évidence sliowed tliat 
drawbars whieli, as orlginally construeted, are of standard heiglit, are lower- 
ed by tlie natural eflfect of proper use ; that, in addition to the correction of 
this tendency by gênerai repalr, devices called slilms, which are metalllc 
wedges of différent thiekuess, are employed to raise the lowered drawbar 
to the, légal standard ; and that in the caboose of this train the railroad 
furnished a sufiieleut supply of thèse shims, which it was the duty of the 
conductor or brakeman to use as occasion demanded. On this state of the évi- 
dence the défendant was refused instructions, in substance, that If the de- 
fendant furnished cars which were construeted wlth drawbars of a standard 
helght, and furnished shims to compétent ihspectors and trainmen, and used 
reasonable care to keep the drawbars at à' reasonable height, it had com- 
plied with Its statutory duty, and, if the lowering of the drawbar resulted 
from the failure to use the shims, that w^s the négligence of a fellow serv- 
ant, for which the défendant was not responsible. In deciding the questions 
thus ralsed, upon which the courts hâve differed (St. Louis & S. F. R. Co. v. 
Delk [O. O. A.] 158 Ped. 931), we need not enter into the wllderness of cases 
upon the common-law duty of the employer to use reasonable care to fur- 
nish his employé reasonably safe tools, machinery, and appliances, or con- 
sider when and how far that duty may be performed by delegating it to 
suitable persons for whose default the employer is not responsible. In the 
case hefore us the liability of the défendant does not grow out of the com- 
mon-law duty of master to servant. The Congress, not satisfied with the 
common-law duty and its resulting liability, has prescribed and defined the 
duty by statute. We hâve nothiug to do but to ascertaln and déclare the 
meaning of a few simple words in which the duty is described. It Is enacted 
that 'no cars, either loaded or unloaded, shall be used in Interstate traffic 
which do not comply with the standard.' There is no escape from the mean- 
ing of thèse words. Explanatlon cannot clarify them, and ought not to be 
employed to confuse them or lessen their signiflcance. The obvious purpose 
of the Législature was to supplant the qualified duty of the common law 
with an absolute duty deemed by it more just. If the railroad does, in 
point of fact, use cars which do not comply with the standard, it violâtes 
the plain prohibitions of the law, and there arises from that violation the lia- 
bility to make compensation to one who is Injured by it. It is urged that this 
is a harsh construction. To this we reply that, if it be the true construction, 
its harshness is no concern of the courts. They ha:vé no responslbility for 
the justice or wlsdom of législation and no; duty except to enforce the law 
as It is written, unless it is clearly beyorid the constitutional power of the 
lawmaking body. It is said that the liability, under the statute as thus 
construed, imposes so great a hardship upon the railroads that it ought not 
to be supposed that Oongi'ess intended it. Oertainly the statute ought not to 
be given an absjird' or utterly imreasonable interprétation leading to hard- 
ship and injustice, if any other interprétation is reasonably possible ; but 
this argument is a dangerous one, and never should be heeded where the 
hardship would bé occasional- and exceptional. It would be better, it was 
once said by Lord Eldon, to look hardship in the, face,' rather than break 
down the rules, pf law. But when applied to the case at bar the argument of 
hardship is ,, plausible only when the attention is directed to the material 
interest of tlie en^ployer to the exclusion of the interest of the employé and 
of the publie. Wbèrë an injury happens through the absence of a safe draw- 
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bar, there must be hardship. Sueb an injury must be an irréparable mis- 
fortune to some one. If it must be borne entirely by him who suffers it, tbat 
is a hardship to him. If its burden is transferred, as far as it is capable of 
transfer, to the employer, it is a hardship to him. It is quite conceivable that 
Congress, contemplating the inévitable hardship of such in.iuries, and hoping 
to diminish the économie loss to the community resultlng from them, shotild 
deem it wise to impose their biwdens upon those who could measnrably con- 
trol their causes, Instead of upon those who are in the main helpless in that 
regard. Such a policy would be intelligible, and, to say the least, uot so un- 
reasonable as to require us to doubt that it was intended, and to seek some 
nnnatural interprétation of common words." 

Upon this point the charge to the jury in the présent case is as fol- 
lows : 

"The only question of fact therefore that will be for you to détermine is 
whether or not this car was ont of order, and whether thèse appliances whlch 
liave been made neeessary by the act of Congress were in opéra tive condition, 
because if they were not, if this car would not couple automatically by im- 
pact, or if it could not be uncoupled unless somebody went between the cars 
in order to uncouple it, then it would be eut of operatlve order, and the act of 
Congress would be violated. Whether or not the company inspected this 
car, were diligent and careful in inspecting it, is not a matter that you 
need concern .yourselves about. As I regard the statute, the act requires 
those defects to be found at the péril of the company, and, if they fail to 
find them, then they are responslble for the penalty, even though they may 
hâve honestly done ail in their power to do. If there is carelessness and 
négligence, of course, they would be resijonsible ; but even if they put careful 
men on, and careful men had done their worlt as well as they knew how, 
nevertheless, if through some oversight — which even the niost careful men 
are llable to commit — this defect was not discovered, then the company would 
be responslble." 

Upon the authority of the Taylor Case therefore the motions for 
a new trial and for judgment notwithstanding the verdict are refused, 
and to the refusai of the defendant's motion for judgment an excep- 
tion is sealed. 



UNITED STATES v. PHILADELPHIA & R. RT. CO. 

(District Court, E. D. Pennsylvauia. June 5, 1908.) 

No. 6. 

Railboads— Safety Appliance Act— Construction. 

Where a rallroad company bas had an opportunity to Inspeet cars 
usi d on its line in interstate traffic, its duty to see that they conform 
to the requirements of Safety Appliance Act March 2, 1893. c. 196, 27 
Stat. 531 (U. S. Comp. St. 1901, p. 3174), is absolute, and it is no dé- 
fense to an action to enforce the penalty provided for a violation of the 
act that It exercised due diligence. 

[Ed. Note.-^Duty of rallroad companies to furnish safe appliances, 
see note to Felton v. Bullard, 37 C. O. A. 8.] 

On Motion for New Trial. 

J. Whitaker Thompson, John C. Swartley, and Luther M. Walter, 
for the United States. 

James F. Campbell, for défendant. 
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J. B. McPHERSON, District Judge. Since this case was tried, 
and since the motion under considération was argued, the Suprême 
Court of the United States has decided the case of St. Louis, etc., 

Railway Co. v. Taylor, 38 Sup. Ct. 616, 53 L. Ed. , which, as 

I understand the matter, décides finally the vital questions now be- 
fore this court. It is true that the Taylor Case was an action against 
the railway Company to recover damages for the death of an employé, 
while the présent suit was brought by the United States to recover 
a penalty for failure on the part of the défendant to keep certain safe- 
ty appliances in good order; but the same section of the safety ap- 
pliance act (Act March 3, 1893, c. 196, 37 Stat. 531 [U. S. Comp. 
St. 1901, p. 3174]) was construed by the Suprême Court as is now 
in question, and the construction there put upon it supports the in- 
structions that were given to the jury, and are not complained of, 
as, I think, the following quotation from Mr. Justice Moody's opinion 
will make clear. He said, inter alîa : 

"The plaintiff In error raises another question, whlcli, for the reasons al- 
readj' glven, we thlnk of a fédéral nature. The évidence showed that draw- 
bars whlch, as orlglnally constructed, are of standard height, are lowered 
by the natural effect of propernse; that, In addition to the correction o( 
this tendeney by gênerai repair, devlces called shims, whlch are nietalllc 
wedges of différent thickness, are employed to ralse the lowered drawbar to 
the légal standard; and that In the caboose of this train the rallroad fur- 
nished a sufflcient supply of thèse shIms, whlch It was the duty of the con- 
ductor or brakeman to use as Occasion demanded. On this state of the évi- 
dence the défendant was refused instructions, in substance, that if the de- 
fendant furnlshed cars which were constructed with drawbars of a standard 
height, and furnlshed shims to compétent inspeetors and tralnmen, and used 
reasonable care to keep the dravrbars at a reasonable height, it had complled 
with its statutory dùty, ànd, if the lowering of the drawbar resulted from 
the failure to use the shims, that w^as the négligence of a fellow servant, for 
whlch the défendant was not responsible. In declding the questions thus 
raised, upon which the conrts hâve differed (St. Louis, & S. F. Ry. Co. v. 
Delk [C. C. A.] 158 Fed. 931), we need not enter luto the wllderness of cases 
upon the eommon-law duty of the employer to use reasonable care to furnish 
hls employé reasonably safe tools, machinery and appliances, or conslder 
when or how far that duty may be performed by delegating It to sultable 
persons for whose default the employer is not responsible. In the case be- 
fore us the liabillty of the défendant does not grow out of the commoii-law 
duty of master to servant Xhe Congress, not satlsfled with the common- 
law duty and its resulting liabillty, has prescribed and deflned the duty by 
statute. We hâve nothing to do but to ascertaln and déclare the meaning 
of a few simple words in whlch the duty Is descrlbed. It is enacted that 'no- 
cars, either loaded or unloaded, shall be used In Interstate trafflc which do 
not comply with the standard.' There is no eseape from the meaning of 
thèse words. ISxplanatlon cannot clarîfy them, and ought not to be employed 
to confuse them Or lessen thelr signifleance. The obvious purpose of the 
Législature was to supplant the qualifled duty of the common law with au 
absolute duty deemed by It more Just. If the ràilroad does, in point of fact, 
use cars which do not comply with the standard, it violâtes the plain pro- 
hibitions of the law, and there arises from that violation the liabillty to 
make compensation to one who Is injured by it. It is urged that this is a 
harsh construction. To this we reply that, if It be the true construction, its 
harshness is no concern of the courts. They hâve no responslbility (or the 
justice or wlsdom of législation, and no duty éxcept to enforce the law as It 
Is written, unless It is clearly beyond the constitutional power of the lawmak- 
ing body. It Is sald that the liabillty under the statute, as thus construed. 
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imposes so great a hardshlp upon the railroads that it ought not to be 
Hupposed that Congress intended it. Certalnly the statute ought not to be 
glven an absurd or utterly uureasonable interprétation leading to hardshlp 
and injustice, if any other interprétation is reasonably possible; but this 
argument is a dangerous one, and iiever should be heeded where tlie hardshlp 
would be oceasioual and exceptional. It would be better, it was once sald by 
Lord I-lldon, to loolc hardshlp in the face, rather than brealt down the rules of 
law. But when applied to the case at bar the argument of hardship is 
plausible only when the attention is directed to tlie materlal interest of tlie 
employer to the exclusion of the interest of the employé and of the public. 
AVhere an injury happens through the absence of a safe dravvbar, there must 
be hardship. Such an injury must be an irréparable mlsfortune to sonie one. 
If it must be borne entirely by hlm who suffers it, that is a hardshlp to him. 
If Its burdenls transferred as far as it is capable of transfer, to the employer, 
it is a hardship to him. It Is qulte conceivable that Congress, contemplatlng 
the inévitable hardshlp of such injuries, and lioping to diminish the économie 
loss to the commuuity resulting from them, should deem it wlse to impose 
thelr burdens upon those who could measurably control their causes. In- 
stead of upon those who are in the main helpless in that regard. Such a 
policy would be intelligible, and, to say the least, not so unreasouable as to 
require us to doubt that it was intended, and to seek sonie unnatural inter- 
prétation of common words." 

Upon this point the charge to the jviry in the présent case is as 
follows : 

"Of course, you wlU see at once— perhaps, you hâve seen already If you 
hâve been thinking at ail about the case — that some difficult questions mlght 
arise as to when common carriers might be liable, and it is very easy to 
conceive of situations in whlch it woiild be liard to hold them liable under the 
strict letter of the law. For example, suppose a car started from the point 
of shipment in perfectly good order, and theu through no fault of the carrier 
something happened to the coupler w'iille tlie journey was in progress. Of 
course, under the strict letter of the law, every minute the car was in use 
after that time there would be a violation of the law : but, I say, that 
would présent a hard case, and if the carrier, under tlie proper construction 
of this statute, is liable under such circumstances, of course, there is a cer- 
tain hardship about the situation. But we hâve nothing to do wlth a case 
of that kind. That may safely be left to be dealt wlth when the time 
comes. I give you that as an illustration, and others might be easily 
thought of. We are dealing witli the parti cul ar situation disclosed by the 
évidence, and the jury must confine itself to that, as I intend to do in what 
I hâve to say to you. 

"Hère is a case where a certain number of cars, constitutlng a train used 
in Interstate trafïlc — and about that matter there is no controversy — are at 
rest for a certain leiigth of time, in ail cases for more than an hour, in somo 
cases for, I thlnk, several hours, but, at ail events. in ail of thèse three cases 
at rest for more than an hour, and therefore affiording an opportunity for 
inspection for the discovery of defeets in thèse automatic couplers. In a case 
like that I instruct you that it is the carrler's duty to find any defeets that 
may exist, and, if the carrier falls to find them, then the carrier is liable 
for the penalty imposed by the statute, because, if the train is used after- 
wards wlth the coupler out of order, then, of course, under the précise letter 
of the statute, the carrier is using a coupler that cannot be coupled auto- 
matically by impact or cannot be uncoupled without somebody golng be- 
tween the cars, or perhaps nelther opération can be performed as the statute 
contemplâtes. In other words, the question of diligence or carefulness on the 
part of the carrier in iuspecting the cars bas nothing at ail to do wlth the 
matter now before you. The obligation Is laid upon the carrier by the stat- 
ute to flnd. in effeet, any defect that may exist, when it has, as it had under 
thèse circumstances, the opportunity to discover it, aud, if its inspectors do 
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not discover It, tlien tîie carrier is liable for those defects aiid for the penalty 
that is imposed (or the use of tlie car liaving such defects." 

Upon the authority of the Taylor Case therefore the motion for 
a new trial is overruled. 



; TJNITED STATES. V. TENNSYLVANIA R. CO. 
(District Court, E. D. Pennsylvania. Jiuie 5, 1008.) 
No. 8. 

On Motions for New Trial and by Défendant for Judgment Not- 
withstanding the Verdict. 

J. Whitaker Thompson, John C. Swartley, and Luther M. Walter, 
for the United States. 
John Hampton Barnes, for défendant. 

J. B. McPHERSON, District Judge. Since this case was tried. 
and since the motions under considération were argued, the Suprême 
Court of the United States has decided the case of St. Louis, etc., 

Railway Co. v. Taylor, 28 Sup. Ct. 616, 52 L. Ed. , which, as 1 

understand the matter, décides finally the vital questions now before 
this court. It is true that the Taylor Case was an action against the 
railway company to recover damages for the death of an employé, 
while the présent suit was brought by the United States to recover a 
penalty for failure on the part of the défendant to keep certain safety 
appliances in good order; îaut the same section of the safety appli- 
ance act was construed by the Suprême Court as is now in question, 
and the construction there put upon it supports the instructions that 
.were given to the jury, and are now complained of, as, I think, the 
foUowing quotation from Mr. Justice Moody's opinion will make 
clear. He said, inter alia : 

"The plaintift In error raises another question, wliich, for the reasous 
already glven, we thinlt is of a fédéral nature. The évidence showed that 
drawbars which, as origlnally constructed, are of standard height, are lowered 
by the natural effect of proper use ; that, in addition to tlie correction of 
this tendency by gênerai repair, devlces ealled shiins, which are metallic 
wedges of différent thicliness, are employed to raise the lowered drawbnr to 
the légal standard ; and that in the caboose of this train the railroad fur- 
nished a sufflcient supply of thèse sliinis, which it was the duty of the con- 
dqctor or brakeman to use as occasion demanded. On this state of the évi- 
dence, the défendant was refused instructions, in substance, that if the de- 
fendant furnished cars which were constructed with drawbars of a standard 
height, and furnished shims to compétent inspectors and trainmen, and 
used reasonable care to keep the drawbars at a reasonable height, it had 
coniplied with Its statutory duty, and, if the lowering of the drawbar resulted 
from the failure to use the shims, that was the négligence of a fellow servant, 
for which the défendant was not responsible. In deciding the questions thus 
raised, upon which the courts hâve differed (St. Louis & S. P. R. Co. v. Delk 
[C. C. A.] 158 Fed. &31), we need not enter into the wildemess of cases upon 
the common-law duty of the employer to use reasonable care to furnlsh his 
employé reasonably safe tools, machinery, and appliances, or consider wlieii 
and how far that duty may be performed by delegating it to suitahle persojis 
for whose default the employer is not responsible. In the case before us tli<" 
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liability of the défendant does not grow ont of the common-law duty of master 
and servant. The Congress, not satisfied with the common-law duty and 
its resulting liability. lias prescrlbed and defined the duty by statute. We 
hâve nothlng to do but to ascertain and déclare the meaning of a few simple 
words In whlch the duty Is described. It is enacted that 'no cars, either loaded 
or unloaded, shall be used in Interstate trafflc which do not comply with the 
standjird.' There is no escape from the meaning of thèse words. Explana- 
tlon cannot clarify them, and ought not to be employed to confuse them or 
lessen their significance. The obvions purpose of the Législature was to 
supplant the qualifled duty of the common law with an absolute duty deemed 
by it more just. If the railroad does, in point of fact, use cars which do not 
comply with the standard, it violâtes the plain prohibitions of the law, and 
there arises from that violation the liability to make compensation to one 
who is injured by it. It is urged that this is a harsh construction. To this 
we reply that. if it be the true construction, its harshness is no concern of 
the courts. ïhey hâve no responsibiiity for the justice or wisdom of légis- 
lation, and no duty except to eiîforce the law as It is written, unless it is 
clearly beyond the constltutional power of the lawmalîing body. It is said 
that the liability under the statute, as thus construed, imposes so great a 
hardship upon the railroads that it ought not to be supposed that Congress 
iutended it. Certainly the statute ought not to be given an absurd or utterly 
nnreasonable interprétation leading to hardship and injustice, if any other 
interprétation i s reasonably possible; but this argument is a dangerous one, 
and never should be heeded where the hardship would be occasional and ex- 
ceptional. It would be better, it was once said by Lord Eldon, to look hard- 
ship in the face, rather than break down the rules of law. But when applied 
to the case at bar the argument of hardship is plausible only when the atten- 
tion is directed to the material interest of the employer to the exclusion of 
the interests of the employé and of the public. Where an injury happens 
through the absence of a safe drawbar, there must be hardship. Such an 
in.iury must be irréparable misfortime to some one. If it must be borne en- 
tirely by him who suffers it, that is a hardship to him. If its burden is 
transferred, as far as it is capable of transfer, to the employer, it is a hard- 
ship to him. It is quite concelvable that Congress, coutemplatlng the inévi- 
table hardship of such Injuries, and hoping to diminish the économie loss to 
the community resulting from them, should deem it wise to impose their 
burdens upon those who could measurably control their causes, instead of upon 
those who are in the main helpless in that regard. Such a policy would be 
intelligible, and, to say the ieast, not so unreasonable as to require us to 
doubt that it was intended, and to seek some unnatural interprétation of com- 
mon words." 

Upon this point the charge to the jury in the présent case was as 
follows : 

"Let me say also that there is no question in the case for your considéra- 
tion concerning the measure of care or diligence that the défendant may 
hâve exercised with regard to inspection. In my construction of the statute, 
that is not a matter whlch the act of Congress makes necessary for considéra- 
tion. As I understand the law, Congress has required a common carrier 
engaged In Interstate commerce to see that thèse devices are In order under 
conditions such as are hère before us. I am not speaking now of accidents 
that might happen to them while they were in 4he course of transportation, 
when it would be impossible for anybody to know that they were ont of order 
or to repair them, but I am speaking of a condition that may exist while the 
cars are at rest, and when an opportunity is afforded for the process of in- 
spection. That was the case hère, according to the undisputed évidence. 
This car and the train of which it was part lay at the Mantua yards for some 
hours. 1 do not know for how long exactly. The précise time is not im- 
portant; but an opportunity was afforded. at ail events, for Inspection. 
That being so, in my construction of the statute, the duty rested upon the 
carrier to flnd any defect that existed, and if the defect was there, and the 
carrier failed to flnd it, it would be liable to the penalty, even although It 
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made an inspection and made It by carefui men, who performed thelr duty 
according to the best of their ability. The fact that they falled to flnd it 
would, whlle perhaps not a fault In one sensé, nevertheless expose the carrier 
to the penalty. Sô that the whole case dépends upon what you flnd the 
question of fact to be. Was thls car out of operatlve condition at the tlme 
testifled to by the witness? I repeat, the burden of proof is on the govern- 
ment to show you by clear and satlsfactory évidence that it was out of order 
at one or both ends, and if the government bas not so satisfled you, then 
your verdict must be for the défendant. If, however, it has satisfled you 
that thls was out of order, that one or both ends of thls coupllng device 
were out of order, then your verdict should be in favor of the United States 
for the sum of $100." 

Upon the authority of the Taylor Case, therefore, the motions for 
a new trial .and for judgment notwithstanding the verdict are refused. 
and to the fefusal of the defendant's motion for judgment an excep- 
tion is séaled. 



, . UNITED STATES y. LEHIGH VALLEY R. CO. 
.(District Court, E.D. Pennsylvçinla. June 5, 1908.) 

.'■,'■ No. ;5. 

On Motion for New Triai. 

J. Whitaker Thompson, John C. Swartley, and Cuther M. Walter, 
for the United States. 

J. Wilson Bayard, for défendant. 

J. B. McPHERSON, District Judge. Since this case was tried, 
and since the motion undçr considération was argued, the Suprême 
Court of the United States has decided the case of St. Louis, etc., 

Railway Co. v. Taylor, 28 Sup. Ct. 616, 53 L. Ed. , which, as I 

understand the tnatter, décides finally the vital questions novv before 
this court. It is true that the Taylor Case was an action against the 
railway company to recover damages for the death of an employé, 
while the présent suit was brought by the United States to recover a 
penalty for failure on the part of the défendant to keep certain safety 
appliances in ' good order; bût ith'è' samé Section of the safety appH- 
ance act (Act March 2, 1893, c. 196, 27; Stat. 531 [U. S. Comp. St: 
1901, p. 3174]) as'amended=by'Act April 1, 1896, c. 87, 29 Stat. 85, 
was construed by the Suprême Court as is now in question, and the 
construction there put upon it supports the instructions that were 
given to the jury, and are now complained of, as, I think, the fol- 
lowing quotation from Mr. Justice Moody's opinion will make clear. 
He said, inter âlia : '. 

"The pialntlff In errer raines another question, which, for the reasons al- 
rea<^ glven, we thlnk Is of a fédéral, nature. The évidence showed that 
drawbars, whlch, as originally conetructed, are of standard height. are low- 
ered by the natural effiect of proper use ; that. In addition to, the correction 
of thls tendency by gênerai repàlr, devices called shims, whlch are metallic 
wedges of différent thlcknejïS, are employed to raise tUe lowered druwbar to 
the légal standard; and that In; the çaboose of thls train the railroad fnr- 
nlshed a sufficient supply of thèse Shims, whicb It was the duty of the con- 
ductor or brakeman to use as occasion deœanded. On this state of the évi- 
dence the défendant was refused instructions, in substance, that If the de- 
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fendant furiiislied cars which were construeted with dra-wbars of a standard 
height, and furnished shims to compétent Inspectors and trainmen, and iised 
reasonable care to keep the drawbars at a reasonable height, It had complied 
with its statutory duty, and, if the lowerlng of the drawbar resulted from 
the failure to use the shlms, that was the négligence of a fellow servant, for 
which the défendant was not responsible. In deciding the questions thus 
raised, upon which the courts hâve difCered (St. Louis & S. F. R. Co. v. Delk 
10. C. A.] 158 Fed. 931), we need not enter into the wilderness of cases upon 
the common-law duty of ttie employer to use reasonable care to fumlsh his 
employé reasonably safe tools, machinery, and appliances, or conslder when 
and how far that duty may be performed by delegating it to suitable persons 
for whose default the employer is not responsible. In the case before us the 
liability of the défendant does not grow out of the common-law duty of mas- 
ter to servant. The Congress, not satisfied with the common-law duty and 
its resulting liability, bas prescribed and defined the duty by statute. We 
bave nothing to do but to ascertain and déclare the meaning of a few simple 
words in which the duty Is described. It is enacted that 'no cars, either 
loaded or unloaded, shall be used in Interstate traffic which do not comply 
with the standard.' There is no escape from the meaning of thèse words. 
i'îxplanation cannot clarify them, and ought not to be employed to confuse 
them or lessen their significance. The obvious purpose of the Législature was 
to supplant the qualified duty of the common law with an absolute duty 
deemed by it more just. If the railroad does, in point of fact, use cars 
which do not comply with the standard, it violâtes the plain prohibitions of 
the law, and there arises from that violation the liability to make compensa- 
tion to one who is injured by it. It is urged that this is a harsh construction. 
To this we reply that. If it be the true construction, its harshness is no con- 
cern of the courts. They hâte no responsibility for the justice or wisdom 
of législation, and no <iuty except to enforce the law as It is written, unless 
it is cleariy beyond the constitutional power of the lawmaking body. It is 
said that the liability under the statute, as thus construed. Imposes so great 
a hardship upon the railroads that it ought not to Y>e supposed that Congress 
intended it. Oertainly the statute ought not to be glven an absnrd or utterly 
nnreasonable interprétation leading to hardship and injustice, if any other 
interprétation is reasonably possible ; but this argument is a dangerous one, 
and never shouW be heeded where tlie hardship would be occasional and ex- 
ceptional. It would be better, it was once said by Lord Eldon, to look hard- 
ship in the face, rather than break down the rules of law. But when applied to 
tJie case at bar the argument of hardship is plausible only when the atten- 
tion is directed to the material interest of the employer to the exclusion of 
the interests of the employé and of the public. Where an injury happens 
through the absence of a safe drawbar, there moist be hardship. Such an 
injury must be an irréparable misfortune to some one. If it niust be borne 
entirely by him who sufCers it, that is a hardship to him. It is quite con- 
eeivable that Congress, contemplating the inévitable hardship of such inju- 
ries, and hoping to diminish the économie loss to the conimunity resulting 
from them, should deem it wise to impose their burdens upon those who 
eould measurably control their causes, Instead of upon those w-ho are in the 
main helpless in that regard. Such a policy woald be intelligible, and, to 
say the least. not so vmreasonable as to require us to doubt that it was in- 
tended, and to seek some unnatural interprétation of common words." 

Upon this point the charge to the jury in the présent case was as 
follows : 

"I bave not heard any argument made to you with regard to the question 
of reasonable care and diligence. The question is, however, raised by one 
of the points that is presented to me by the défendant, and therefore I say 
to you in a word that the question of reasonable care and diligence that may 
hâve been exercised by the défendant is not a matter for your considération. 
As I understand this statute, the railroad company is bound to discover 
defects, if they exist, under the circumstances as they hâve been offered to 
us upon this trial. I am uot dealing with anything except the facts that are 
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now before us. Hère îs a ease In which thls car lias been shown to bave been 
at rest at East Penn Junction for a number of hours, and therefore wben 
tbere was an opportunity to inspeet uçon tbe part of tbe rallroad company. 
Kow, under such circumstances, my readlng of tbe statut* is tbat it imposes 
upon tbe company tbe diuty to find tbe defects, if defeets exist, and tbat it 
must flnd tbem at Its péril. If its inspectors failed to find tbem, then tbe 
liability for tbe penalty exlsts if tbe car is afterwards moved witbout baving 
tbe defects repaired. Tbat, as I understand, is tbe case for your détermina- 
tion. If you are not satisfied from ail tbe évidence in tbe case tbat tbe gov- 
ernment bas by clear and satlsfactory évidence made out tbat tbis car was 
bauled in a defeetive condition between East Penn Junction and Cementon, 
then you ougbt to.flnd in favor of tbe défendant. If they bave satisfied you 
tbat tbis car was so defeetive at tbe time yyben it left East Penn Junction 
tbat it could not be automatically coupled and could not be uncoupled witb- 
out tbe necessity of somebody going between tbe cars to perform tbat opéra- 
tion, then your verdict ougbt to be in favor of tbe United States for tbe sum 
of $100." 

Upon the authority of the Taylor Case therefore the motion for a 
new trial is overruled. 



UNITED STATES v. SOUTHERN PAC. CO. (seven cases). 

(District Court, N. D. Californla. March 13, 1908.) 

Nos. 1,670-1,672, 1,674, 1,675, »1,684, ],G87. 

1. Penalties—Aotions— Nature and Form— "Civil Action." 

An action of debt to recover a penalty given by statute is a "civil ac- 
tion." 

[Ed. Note. — ^For otber définitions, see Words and Phrases, vol. 2, pp. 
1183-1193; vol. 8, p. 7603.] 

2. Carriees— Tkanspobtation op Live Stock— Fédéral Statutes— Violation 

— Action for Penalties— Degbee of Pboof. 

Act Cong. June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 
1907, p. 918), regulating transportation of live stock by Interstate car- 
riers, Imposes a penalty for violation of not less tban $100 nor more tban 
$500, to be recovered by civil actions in the name of the United States. 
Held, tbat an action to recover such penalties was civil and not criminal 
in character, and hence tbe government was only bdund to estaWlsh its 
case by a prépondérance of tbe évidence, and not beyond reasonable doubt. 

3. SAME— ASSESSMBNT. 

Where an Interstate carrier bas been found guilty of violatlng Act 
Cong. June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Sui^p. 1907, 
p. 918), regulating the transportation of live stock, tbe duty of fixlng tbe 
amount of tbe penalty to be recovered by the United States in such ac- 
tion devolves on tbe court. 

See 157 Fed. 459. 

A. P. Black, Asst. U. S. Dist. Atty. 
Knight & Heggerty, for défendant. 

DE HAVEN, District Judge. Thèse actions were brought by the 
United States against the Southern Pacific Company to recover pen- 
alties alleged to hâve been incurred by the défendant under the pro- 
visions of Act Cong. June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. 
St. Supp. 1907, p. 918), entitled "an act to prevent cruelty to animais 
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while in transit by railroad or otlier means of transportation froni 
one State or territory or the District of Columbia into or through 
another state or territory or the District of Columbia," etc., and were 
by order of the court consolidated and tried together. The trial re- 
sulted in a verdict in favor of the plaintiff in each of the cases, and 
the défendant has moved for a new trial. 

1. It is claimed that the court erred in refusing- to instruct the jury, 
as requested by the défendant, that the government was required to 
prove its case beyond a reasonable doubt, and in giving to the jury 
the f oUowing instruction : 

"You are fiirther eh.irged, gentlemen, that the burden of proof in each one 
of thèse caises is upoii tlie government, and that it is required to prove tlie 
acts constituting the violation of the statute by a prépondérance of évidence ; 
that is to sa y, the governnieut is not required to prove its allégations beyond 
ail reaso]iable doubt, but simply by a prépondérance of évidence, and i)y a 
'prépondérance of évidence' is meant that évidence which, after a considéra- 
tion of ail the évidence, is in the judgment of the jurors eutitied to the great- 
est weight." 

An action of debt to recover a penalty given by a statute is a civil 
action. 1 Bishop on Criminal Daw (3d Ed.) § 33; Jacob v. United 
States, 1 Brock. 520, Fed. Cas. No. 7,157 ; Stockwell v. United States, 
13 Wall. 531, 20 L. Ed. 491 ; United States v. Elliot, Fed. Cas. No. 
15,043. But, independently of the gênerai rule stated in the cases 
just cited, section 4 of the act of Congress above referred to provides 
that the penalty prescribed by the statute for a failure to comply with 
its provisions "shall be recovered by civil action in the name of the 
United States." The actions, then, being classed as "civil actions," 
the court did not err in refusing to instruct the jury, as requested by 
the défendant, that the burden was imposed upon the government to 
prove the alleged violations of the statute beyond ail reasonable doubt, 
and in giving the instruction above quoted. Lilienthal's Tobacco Co. 
v. United States, 97 U. S. 237, 271, 272, 24 L. Ed. 901; United States 
v. Brown, Deady, 566, Fed. Cas. No. 14,6G2 ; The Good Templar (D. 
C.) 97 Fed. 651 ; Roberge v. Burnham, 124 Mass. 277. 

There are cases in which the contrary has been held, but in my 
opinion they do not state the true rule. In section 29 of Greenleaf 
on Evidence, it is said : 

"A distinction is to be noted between civil and criminal cases in respect 
to the degree or quantity of évidence necessary to justify tlie jury in flnding 
their verdict for the government. In civil cases their duty is to vi-eigh the 
évidence carefully and to flnd for the party in whose favor the évidence pre- 
ponderates, although it be not free froni reasonable doubt. But in a crim- 
inal trial the party accused is entitled to the benefit of the légal presumption 
in favor of Innocence, which in doubtful cases is always sufflcient to turn the 
scale in his favor It is, therefore, a rule of criminal law that the guilt of 
the accnsed must be fully proved." 

The rule of évidence in relation to the degree of proof required of 
the government in the prosecution of persons charged with crime is 
based upon the tender regard which the law has for the right of the 
accused to be protected from unjust judgments which may afïect his 
life or liberty ; thèse rights being made more secure by the applica- 
tion of the rule that lo person shall be adjudged a criminal, and pun- 
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ished as such, except ttpon proof which leaves no reasonable doubt 
o£ the justice of such a judgment. But in civil actions there is not 
the same reason for requiring such strict proof of the facts in issue, 
and therefore the law does not demand it. 

The case of Roberge v. Burnham, 134 Mass. 277, was an action 
brought by a parent against the défendant to recover a penalty under 
a statute containing this provision : 

"Whoever, by hlmself or his agent or servant, shall sell or give lutoxicating 
llquor to any minor, or allows a mlnor to loiter upon the premises where 
such sales are made, shall forfait one hnndred dollars for each offense, to be 
recovered by the parent or guardian of such minor in an action of tort." 

Upon the trial the défendant asked the court to instruct the jury 

that they should find for him — 

"unless upon the évidence they were satlsfied beyond a reasonable doubt that 
the défendant, by himself or his agent or servant, committed the offense of 
selllng llquor to a minor." 

The request was refused, and the Suprême Court of Massachusetts, 
in sustaining the action of the court, said: 

"The rule of évidence requiring proof beyond a reasonable doubt Is general- 
ly applicable only in strictly criminal proceedings. It is founded upon the 
reason that a greater degree of probabUity should be required as a ground 
of judgment in criminal cases, which afCect life or libertj', than may safely 
be adopted in cases where civil rights only are ascertained." 

And in concluding its opinion the court added : 

"It is true that this action, llke ail pénal actions, partakés somewhat of 
the character of punishment; but this does not maUe it a criminal prosecu- 
tion. When the Législature gives to the plalntiff a civil action, partly remé- 
diai in its nature, it is to be presumed that it is intended that tUe usual in- 
cidents of ail civil actions should attach, one of which is that proof by a 
reasonable prépondérance of the évidence is sufïicient." 

Now it is to be noted that the statute under which thèse actions 
are prosecuted does not make a violation of its provisions a criminal 
offense, and, while it does provide "a penalty in the sum of not less 
than $100, nor not more than $500," for each failure to comply with 
its provisions, still Congress was careful to déclare that such penalty 
should be recovered "by civil action in the namé of the United 
States"; and, having thus declared, it must, to use the language of 
the court in Roberge v. Burnham, above quoted, be presumed that it 
was the intention "that the usual incidents of ail civil actions should 
attach, one of which is that proof by a reasonable prépondérance of 
the évidence is sufficien t." 

It is not deemed necessary to discuss objections urged against other 
instructions given to the jury. It is sufficient to say that in my opin- 
ion the court did not err in the instructions given, nor in its refusai 
to give other instructions requested by the défendant. The motion 
for a new trial is denied. ■ 

2. The statute provides a penalty of not less than $100, nor more 
than $500, for each violation of its provisions, ând when there has 
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been a verdict in favor of the government the duty of fixing the 
amount of the penalty by its judgment devolves upon the court. 

Upon considération of ail the évidence, the judgment of the court 
is that in each of the actions above numbered the United States re- 
cover from the défendant the sum of $?00 and costs. 



UNITED SïATES v. COMSTOCK et al. 

(Circuit Court, D. Rhode Island. May 26, 1908.) 

No. 2,62C. 

OoNSPiKACT— Offenses Against Bànkeitpt Laws— Indicïment. 

An indictment under Rev. St. § 5440 (U. S. Oomp. St. 1901, p. 3676), 
for conspiracy to eonceal property from a trustée in bankruptcy, in vio- 
lation of Banlir. Aet July 1, 1898, c. 541, § 29b, 30 Stat. 554 (U. S. Comp. 
St. 1901, p. 3433), is insufflcieut, wliere it does uot lise the statutory 
words "knowingly and fraudulently" In characterizlng tlie offense to 
which the conspiracy related, or any équivalent therefor. 

On Demurrer to Indictment. 
See 161 Fed. 644; 162 Fed. 416. 

Charles A. Wilson, U. S. Atty., and Geo. H. Huddy, Asst. U. S. 
Atty. 

Walter H. Barney and J. J. Hahn, for défendant. 

BROWN, District Judge. This is an indictment under section 5440 
of the Revised Statutes (U. S. Comp. St. 1901, p. 3676), for con- 
spiracy. It charges that the défendants — 

"did conspire, combine, confederate, and agrée together to commit an offense 
against the United States, to wit, to eonceal, whlle the said Benjamin W. 
Comstock was a bankrupt, from his tnistee in bankruptcy, to wit, from 
Arthur P. Johnson, trustée In bankruptcy of said Benjamin W. Comstock, 
property belonging to the bankrupt estaté of said Benjamin W. Comstock, 
and to receive a material amount of property from said Benjamin W. Com- 
stock after the flling of a pétition in bankruptcy against said Benjamin W. 
Comstock," etc. 

The principal point on demurrer is that the indictment does not 
charge a conspiracy to commit any offense defined by the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3418]), and that essential ingrédients of the statutory offense are 
omitted from the indictment. In section 29b punishment is provided 
upon conviction of the offense of having knowingly and fraudulently 
(1) concealed while a bankrupt, or after his discharge, from his trus- 
tée any of the property belonging to his estate in bankruptcy; (4) 
received any material amount of property from a bankrupt after the 
filing of the pétition with intent to defeat this act. 

The words "knowingly and fraudulently" are an essential part of 
the statute, and describe an essential ingrédient of the offense. The 
omission of thèse words, or any équivalent, is, in my opinion, fatal 
on demurrer. 

Demurrer of John M. Peck is sustained. 
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: UNITED STATES v. COMSTOCK et al. 

. (Cltcuit Court, D. Ilhode Island. May 26, 1908.) 

No. 2,026. 

Cbiminal Law— Offenses Against Bankkitpt Law—Cokspieact— Limita- 
tion OF Pbosbcutions. 

The limitation of one year imposed by Bankr. Act July 1, 1898, c. 
541, § 29d, 30 Stat. 554 (U. S. Comp. St. 1901, p. 3434),, for the flnding of 
an indlctment for a violation of sticli section, does not apply to an in- 
dictment under Rev. St. § 5440 (U. S. Comp. St, 1901, p. 36T6), for u 
conspiracy to commit an offense thereunder. 

On Demurrer to Pleas in Abatement. 
See 161 Fed. 644; 163 Fed 415. 

Charles A. Wilson, U. S. Atty., and Geo. H. Huddy, Asst. U. S. 
Atty. 

Walter H. Barney and J. J. Hahn, for défendant. 

BROWN, District Judg-e. The second plea in abatement avers 
that : 

"Said indlctment was found by the grand jury in this court more than one 
year after the commissiojti of the supposed oiïense which he is in this indlct- 
ment alleged to hâve committed." 

This indictment, however, is for conspiracy under section 5440 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 3676). This ofifense 
of oonspiracy cannot be said to arise under the bankruptcy act. Act 
July 1, 1898, c. 541, 30 Stat. 548 (U. S. Comp. St. 1901, p. 3424). 
United States v. Hirsch, 100 U. S. 33-35, 25 h. Ed. 539. 

The provision of section 29d of the bankruptcy act, "A person shall 
not be prosecuted for any offense arising under this act unless the in- 
dictment is found or the information filed in court within one year 
àfter the commission of the offense," is inapplicable. 

The third plea in abatement is substantially to the same effect. 

The fourth plea in abatement avers the présence of George H. 
Huddy, Esq., in the grand jury room. This fourth plea is sub- 
stantially disposed of by the opinion of this court in United States 
v. Comstock (indictment No. 2,622, opinion handed down May 11, 
1908) 161 Fed. 644. 

The demurrer of the United States to the second, third, and fourth 
pleas in abatement is sustained. 
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JONES et al. t. UNITED STATES.» 

(Circuit Court of Appeals, Ninth Circuit May 4, 1908.) 

No. 1,497. 

1. Courts— FEDERAL Couets— Ckiminal Pboceedinqs— State Peactice. 

Crimlnal cases in the fédéral courts are governed by fédéral statutes 
and décisions ; state statutes and décisions being Inapplicable. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, § 908. 

State laws as rules of décision In fédéral courts, see notes to Wilson t. 
Perrin, 11 C. C. A. 71 ; Hill v. Hlte, 29 C. C. A. 553.] 

2. Ceiminal La w— List or Witnesses ob Jubobs. 

Xf a fédéral prisoner Is not Indlcted for a capital offense, he Is not en- 
titled as of right to a list of witnesses or jurors. 

[Ed. Note. — For cases In point, see Cent. Dlg. toI. 14, Crimlnal Daw, {§ 
1420-1436.] 

8. Geand Juet— Dischaege. 

A grand jury can be dlscharged only by direct order of the court or by 
the final adjournment of the court for the term for whlch the jury is 
impaneled. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 24, Grand Jury, $ 28.] 

4. Same— Meetings. 

In the absence of an order of court, the grand jury may meet and ad- 
Journ on its own motion, and may lawfuUy proceed in the performance of 
its duties while in existence, whether the court Is in session or not. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 24, Grand Jury, S 69.] 

6. SAME— IMPROPEB DiSCHABGB OF JUBOB. 

The improper discharge of a grand Juror wlll not vltlate an Indictment, 
If the number necessary to flnd the indictment remaln. 
[Ed. Note. — For cases in point, see Cent. Dlg. vol. 24, Grand Jury, S 28.] 

6. Same— Absence. 

The absence of one or more fédéral grand jurors, by reason of a failure 
to notify them of a meeting at whlch an indictment was found, was not 
suflîcient to invalidate the Indictment; there being présent a sufficient 
number to flnd the Indictment. 

7. Indictment AND Inpoeuation—Defects— Objections. 

While vital defects in an Indictment are always avallable to accused, 
objections not affecting the real merlts of the case will be overruled, 
under Rev. St. § 1025 (U. S. Comp. St. 1901, p. 720), providlng that no in- 
dictment found or presented by a grand jury shall be deemed lusufflcient 
by reason of a defect or imperfection in form only, whlch shall not tend 
to préjudice accused. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 27, Indictment and 
Information, §§ 202-214.] 

8. CoNSPiEACY— Feaud Against United States— H omestead Entey. 

To obtaln land of the government open to enlry under its homestead 
laws by means of (aise proof in respect to the entryman's résidence or 
Improvements thereon, or for the use or beneflt of another, is not only 
a fraud in fact, but a fraud on the homestead law, a conspiracy to com- 
mit whlch constituted a violation of Rev. St. 5 5440 (U. S. Comp. St 1901, 
p. 3676). maklng it a crime for two or more persons to conspire to defraud 
the United States "in any manner or for any purpose." 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, { 60.] 

0. Saîie— Indictment. 

An Indictment charged that défendants, wlth others, consplred to ob- 
taln from the government certain specifled tracts of land open to home- 
stead entry by procuring certain named persons to enter the same by 

•Rehearlng denied June 10, 190a 
162 F.— 27 
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meaiis o( false proof In respect to thelr résidence on and improvement ot 
the land, and witli respect to the intent with which and tlie purpose for 
whlch the en tries were madè, and in pursuance of such cOnspiracy and to 
effect the object thereof défendants caused and procured C. to make the 
homestead proof in respect to the land entered by hiin and the final affl- 
davit required by homestead claimants, Includlng a statement that his 
fàlnliy- eonsisted of hlmself and wlfe, and that they had reslded contin- 
uously on the land since flrst establlshlng résidence thereon, which proof 
was subscribed by C. and certlfied by défendant W., and that each of the 
défendants knew that the proof was false, etc. Helé, that the indict- 
ment was sufflcient. . , 

[Ed. Note. — For cases in point, see Cent. Dig. vol|, 10, Consplracy, §§ 
79-99.] 

10. SAMB— -OVEBT ÀCTS. 

"While no oyert act was required to cpnstltute a consplracy at com- 
mon law. a consplracy to defraud the United States, denounced by Rev. 
St. § 5440 (TJ. S. Conip. St. 1901, p. 3676), Is nof efCected until an overt act 
Is commltted by one or n^ore of the ponspirators. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Consplracy, §§ 
38, 39.] 

11. Crimiiîal Law— Limitations. 

Where an alleged consplracy to defraud the United States, denounced 
by Rev. St. § 5440 (U. S. Comp. St. 1901, p. 3076), contemplated varions 
overt acts and the conséquent cpntinuançe of the cpnsplracy beyond the 
commission of the flrst one, each overt act gave a nçw, sepàràte, and dis- 
tinct efÇèct to the coiispiraey, and constituted anotber crime, so that a 
proseeutlbn was not barred by limitations until three yéai-s after the 
commission of the last overt act alleged. 

[Ed. Note; — Côminencenient of perîod of limitations aigainst prosecu- 
tions for continulïig offenses, see note to Ware v. United States, 84 C. C. 
■: A.5ia]! 

12. Same— Evidence— Othee Offenses. 

Where an indlctment for consplracy to defraud the United States of 
government land by fraudulent homestead entries cliarged défendants 
with couspirlng to defraud thé government of lands embraced in certain 
homestead clalms flled by certain named persons, the government was 
properly permitted, for the- parpose of proving defeudants' intent and 
gullty.knowledge, to show that varions pther persons had also flled on 
and made final proof on varions other tracts of land under the homestead 
laws. in pursuance of.an agreement with the défendants and for thelr 
beneflt. 

[Ed. Note.— ^Fôr cases lu point, see Cent. Dig. vol. 14; Crimiual Law, §§ 
825-834.] 

13. WiTNEsSES— ' CRoss-ExAkiNATioN-^DôcTJMENTS— Introduction in Whole 

OB in Part. 

Where, On cross"examiniitlon, a wltness adniltted, making a sworn state- 
ment, the wltness was not suliject to examination as to whether such 
statements asicounsel mlght suggest were contalned in it had been made 
by thei wltness,, for the purpose of contradictiiig him; but the entire state- 
ment was admissible. : 

[Ed. Nbte.^ — For cases in point, see Cent. Dig. vol. 50, Wituesses, §§1249- 
■1251.] ■■^■■'^\ 

In Error to the Cifcuit Court of the United Stâtés fbr the District 
of Oregon, 

S. B. Htiston and Martin L. Pipes, for plaintifïs in error. 
WilliatnÇ, Bristol, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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ROSS, Circuit Judge. The plaintiffs in error were défendants in 
the court below to an indictment based upon the provisions of section 
5440 of tlie Revised Statutes (U. S. Comp. St. 1901, ,p. 3676), which 
reads as follows : 

"If two or more persons conspire eitlier to commit any offense against the 
United States, or to defraud the United States in any mauner or for any 
purpose, and one or more of such parties do any act to effect tlie object of tlie 
conspiraey, ail tlie parties to sueli conspiracy sliall be liable to a penalty of 
not less than one thousand dollars and not more than ten thousaud dollars, 
and to Imprisonment not more than two years." 

We may as well, also, insert hère some other sections of the same 
statutes which are pertinent to the case as presented. They are : 

"Sec. 808. Every grand jury impaneled before any District or Circuit Court 
shall consist of not less than sixteen nor more tlian tweuty-tUree persons. If 
of the persons summoned less than sixteen attend, they shall be placed upon 
the grand jury and the court shall order the marshal to summon either im- 
mediately or for a day fixed, from the body of the district, and not from the 
bystauders, a suflicient number of persons to complète the grand jury. And 
whenever a challenge to a grand juror Is allowed, and there are not in attend- 
ance other jurors suflicient to complète the grand jury, the court shall make 
a lîke order to the marshal to summon a sufficient number of persons for that 
purpose." U. S. Comp. St. 1901, p. 626. 

"Sec. 811. The Circuit and District Courts, the district courts of the Ter- 
rltories, and the Suprême Court of the District of Coluinbia may discharge 
their grand jurles whenever they deem a eontinuance of the sessions of such 
juries unnecessary." U. S. Comp. St. 1901, p. 627. 

"Sec. 1021. No Indictment shall be found nor shall any presentnient be 
made, without the concurrence of at least t^velve grand Jurors." U. S. Comp. 
St. 1901, p. 719. 

In the court below the plaintiffs in error made a motion to quash the 
indictment against them. on the ground that the names of the witnesses 
summoned before the grand jury were not inserted at the foot of the 
indictment or indorsed thereon. By a statute of the state of Oregon, 
where the case arose, it is provided that the indictment must be set 
aside when "the names of the witnesses summoned before the grand 
jury are not inserted at the foot of the indictment, or indorsed there- 
on" (section 1349, B. & C. Comp. Oregon), which provision of the state 
statute the Suprême Court of Oregon has held to be mandatory. State 
v. Pool, 20 Or. 150, 35 Pac. 375 ; Owens v. Snell, Heitshu & Woodard 
Co., 29 Or. 483, 44 Pac. 827; State v. Andrews, 35 Or. 388, 58 Pac. 
765; State v. Warren, 41 Or. 348, 69 Pac. 679. 

It is insisted on the part of counsel for the plaintiffs in error that 
the state statute and state practice of Oregon controls the fédéral 
court in that respect. Iii that counsel are altogether mistaken. Crim- 
inal cases in the fédéral courts are governed and controlled by fédéral 
statutes and fédéral décisions, and state statutes and state décisions 
are inapplicable. United States v. Reid, 13 How. 363, 13 L. Ed. 
1033 ; Starr v. United States, 153 U. S. 635, 14 Sup. Ct. 919, 38 L. 
Ed. 841 ; Jones v. United States, 137 U. S. 311, 11 Sup. Ct. 80, 34 
L. Ed. 691 ; Simmons v. United States, 143 U. S. 148, 13 Sup. Ct. 171, 
35 E. Ed. 968 ; Logan v. United States, 144 U. S. 301, 13 Sup. Ct. 
617, 36 L. Ed. 439 ; Lang v. United States, 133 Fed. 304, 66 C. C. A. 
255; United States v. Davis (C. C.) 103 Fed. 457; United States v. 
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Hall (D. C.) 53 Fed. 353; United States v. Stone (C. G.) 8 Fed. 239. 
In the case of Shelp v. United States, 81 Fed. 694, 26 C. C. A. 570, 
which arose in Alaska, we said: 

"The statute of tlie United States provWes that, when a party is indicted 
l'or treason, a copy of the indictmeiit and a list of the jury and of the witnesses 
to be produced at the trial, stating the place of abode of each juror and wit- 
ness, shall be furnlshed to such })ersons three days before the trial. Rev. St. 
§ 1033 (U. S. Comp. St. 1901, p. 722). This statute has no application to thls 
case. There is no statute which requlres a list of the witnesses to be fur- 
nished to a person indicted for a misdemeanor. If the indictment is not for a 
capital offense, tlie défendant is not entitled, as a matter of right. to a list 
of . witnesses or .lurors. U. S. v. Wood, 3 Wash. C. C. 440, Fed. Cas. No. 10,7.>6 ; 
U. S. V. Williams. 1 Cranch, C. C. 178, Fed. Cas. Ko. 16,709; U. S. v. Van 
Duzee, 140 U. S. 1C9, 173, 11 Sup. Ct. 758, 35 L. Ed. 399, and authorities there 
cited." 

In Bail V. United States, UV Fed. 32, 78 C. C. A. 126, this court 
also said: 

"It is assigned as error that the court overruled the motion of the plaintiff 
In error to require the district attorney to furnish him a list of ail the wit- 
nesses to be produced against him on the trial, in accordance with the pro- 
visions of section 1033 of the Kevised Statutes (U. S. Comp. St. 1901, p. 722). 
That statute applies onl,y to the trial of treason and capital cases in the 
courts of the United States. The pressent case was tried in a territorial court 
under the Pénal Code and Code of Criminal Procédure. Those Codes contain 
no requirement that a list of witnesses be furnlshed the accused upon demand 
or otherwise. In Thiede v. Utah Territory, 159 U. S. 510, 515, 16 Sup. Ct. 62, 
40 L. Ed. 237, it was held that section 1033 does not control practice and pro- 
cédure iu territorial courts. The court said; 'In the absence o£ some stat- 
utory provision, there is no irregularity in calling a witness whose name does 
not appear on the back of the indictment or has not been furnlshed to the 
défendant before the trial.' " 

In Balliet v. United States, 129 Fed. 689, 64 C. C. A. 201, the Cir- 
cuit Court of Appeals for the Eighth Circuit, in passing upon a siniilar 
question, said: 

"Except when a person Is indicted for treason or some capital offense (vide 
section 1033, Rev. St. U. S.), there is no provision found in the fédéral stat- 
utes requiring the accused in a criminal action to be furnlshed with a list of 
the witnesses who will be produced against him, or requiring the names of 
witnesses to be indorsed on the Indictment ; and the f act that a spécial provi- 
sion is made for advising the accused of the names of witnesses who will be ■ 
produced on trials for treason and other capital offenses warrants the infer- 
ence that in prosecutions for other offenses against the laws of the United 
States it is unneeessary to advise the acCused of the names of witnesses who 
will be sworn. The maxim, 'Expressio unius est exclusio alterius,' clearly ap- 
plies. By virtue of section 1033, supra, a person indicted for treason or a 
capital offense is entitled to be furnlshed with a list of witnesses to be pro- 
duced, three days before the ttial on an indictment for treason and two days 
before the trial In other capital cases, and, if the accused seasonably claims 
this right, it is error to put him on trial and permit witnesses to testif y against 
him without furnishing him with a list. Logan v. United States, 144 U. S. 
263, 304, 12 'Sup. Ct. 617, 36 L. Ed. 429. But in the absence of some statute 
prescribing a contrary rule there is neither error nor irregularity in permit- 
tlng a witness for the government to be sworn, in criminal cases other than 
those above mentioned, whose name does not appear on the back of the in- 
dictment or has not been furnlshed to the accused." 

The plaintiffs in error also filed a plea in abatement, which plea was 
based upon this agreed statement offacts: 
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"The grand jury wlilch Indlcted the défendants was composed of 20 mem- 
bers. They were ail présent during the taking of the testimony against the 
défendants, except one, F. W. Durbin, on Frlday, Septeniber 1, ]tK)5. They ail 
voted ni favor of the indictnient against the défendant Potter, and ail but 
one as against the défendant Jones, but did not return their indictnient into 
court at that time. They thereupon adjourned until Tuesday, the 5th day of 
September, 1905. After they had adjourned, the United States attorney and 
the foreman caused a notice to be sent to them, by mail, telegraph, and télé- 
phone messages, through the United States marshal and liis deputies, to meet 
again on Saturday, the 2d day of September, 1905. Eighteen of them met on 
the 2d, the said F. W. Durbin not being présent ; and another, .TaclvSon A. 
Bilyeu. was not présent because he u'as not notified. Durbin had been ex- 
cused for an indefinite period by the foreman and the United States Attorney. 
on the 26th of August, and did not meet with the grand jury until the 2Sth of 
September. On tlie 2d of September, when 18 of them met, they found this 
indictnient, and it was indorsed and returned into court by the foreman in the 
présence of the other sevcuteen." 

It is not pretended that the court had adjourned for the term, nor 
does the plea négative the fact that 12 jurors agreed in finding the 
indictment. The contention is that the grand jury was not in légal 
session, because on the Ist of September it had adjourned to the 5th, 
and had no authority to reconvene on the 2d. We do not think there 
is any merit in the point. A grand jury can be discharged only by 
direct order of the court, or by the final adjournment of the court for 
the term for which the jury is impaneled. In the absence of an order 
of the court, certainly, the jury may meet and adjourn upon its own 
motion, and may lawfully proceed in the performance of its duties 
while in existence, whether the court be in session or not. Nealon v. 
People, 39 111. App. 481; In re Gannon, 69 Cal. 541, 11 Pac. 240; 
State V Reid, 20 lowa, 413 ; Ulmer v. State, 14 Ind. 52. 

It has been many times decided that the improper discharge of a 
juror will not vitiate an indictment, provided that the number neces- 
sary to find it remain. U. S. v. Belvin (C. C.) 46 Fed. 381 ; Gladden v. 
State, 12 Fia. 623 ; Smith v. State, 19 Tex. App. 95 ; Portis v. State, 
23 Miss. 578 ; State v. Wilson, 85 Mo. 134 ; Commonwealth v. Bur- 
ton, 4 Leigh (A^a.) 645, 26 Am. Dec. 337. Manifetetly, therefore, the 
absence of one or more of the jurors, by reason of a failure to notify 
them of the meeting, could not work that resuit, provided there were 
présent a sufficient number to find the indictment. The statutes of 
the Unités States, as has been seen, require a grand jury to "consist 
of not less than sixteen nor more than twenty-three persons," and 
make the concurrence of 12 of their number necessary to the findjjjg 
of an indictment; but there is nothing in them to indicate any con- 
séquence to the absence of 1 or more of the jurors, provided the in- 
dictment be concurred in by 12. Said the Suprême Court of Cali- 
fornia in People v. Hunter, 54 Cal. 65, 66 : 

"The common law required that 24 sUould be summoned to attend on the 
grand jury; but not more than 23 were sworn, because of the inconvenience 
which miglit arise in case 12, who were sufficient to find a true bill, were 
opposed by other 12, who should be against a flnding. Whatever number were 
sworn, those sworn constituted the grand jury ; and it was never elaiined that 
the death or discharge by the court of any of those sworn, provided 12 remain- 
ed, rendered the action of a grand jury illégal. In 1856, the Callfornia statute 
read: 'If, of the persons summoned, not less than seventeen, nor more than 
twenty-three, attend, they shall constitute the grand jury.' St. 18-52, p. 108, c. 
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47, § 9. Tet Inthat year the Suprême Court (People v. Roberts, 6 Cal. 214) held 
that ail of the 17 need not hâve been présent at the flndlng of an Indietment, if 
12 concurred in the flnding. Among other reasons given in the opinion in sup- 
port of the conclusion to whieh the court arrived is one drawn from the 
maiiifest inconvenience whlch would arlse In every case, when, after the Im- 
paueling of the jury, one •of the uumber was temporarily absent, from indis- 
position or otherwise; and it is added: 'In eonstrulng statutes, it is proper 
that some intelligence and foresight should be accorded to the Législature, 
and It is the duty of the court to give such a construction as will best carry 
■ their design into effect. unless overruled by some authoritative or controlllng 
principle of law.' If the argument ab inconvenieuti can be resorted to at ail, 
it must be admitted that it eould hardly hâve been the intent of the Légis- 
lature that the event of the death of any of those constitutlng a grand jury 
should render invalid ail that had been done by the jury préviens or subsé- 
quent to that event. And, as was said by thls court in People v. Butler, 8 Cal. 
440, 'if 12 concur in flnding an indietment, It is not percelved how a prisoner 
eau be injured by the absence of the others who were impaneled.' In People 
V. Gatewood, 20 Cal. 147, hereinbefore referred to, it was declded that an in- 
dietment could be legally found by 13 members of a grand jury composed of 
16 persons ; 3 of the number havlng been challenged by the défendant and ex- 
cused by the court. In that case the grand jury had been Impfineled under the 
act of 1861 (St. 1861, p. 575, c. 505), the fifth section of which reads as fol- 
lows: 'If, of tlie persons drawn and summoned to fonn a grand jury * * • 
there shall remain 10, and no more, they shall constltute the grand jury. 
If, of those summoned, « * * there shall remain less than 16, those so re- 
malning shall be placed upon the grand jury, and the court may order the 
sheriff to summon from the body of the county a sulfleient number of persons 
to complète the grand jury.' The coiTnsel for the défense in People v. Gate- 
wood attempted to suggest the same différence between the language of the 
statute of 1861 and those which had preceded it which is novir claimed to ex- 
ist between the language of the amended provisions of the Code and that of 
the sections in opération Immediately before the amendments to thé Code. 
Counsel said: 'A fàir construction of the statute is, that the number of per- 
sons necessary to eonstitute a grand jury should be présent and participate in 
the délibérations when an indietment is found, and more especially under the 
récent statute declaring that a grand jury shall be composed of 16 persons.' 
Yet, although the précise point was made, this court determined that no re- 
suit foUowed the absence ôf 1 or more of the jurors when an indietment was 
found, provided 12 were présent, whether the number of persons to constltute 
the grand jury was definitely flxed by the statute, or was by the statute left 
to bé fixed by the court." 

See, also, In re Wilson, 140 U. S. 581, 11 Sup. Ct. 870, 35 L. Ed. 
513 ; iState v. Copp, 34 Kan. 532, 9 Pac. 333 ; Watts v. State, 22 Tex; 
App. 572, 3 S. W. 769 ; State v. Ostrander, 18 lowa, 435 ; State v. 
Davis, 24 N. C. 157. 

To the indietment objection was taken by demurrer. By section 
lOfS of the Revised Statutes (U. S. Comp. St. 1901, p. 730) it is de- 
claled that: 

"No indietment found and presented by a grand jury in any District or 
Circuit or other court of the United States shall be deemed insufflclent, nor 
shall the trial, judgment or other proeeedlng therein be afCected, by reason 
of any defect or imperfection in matter of form only, which shall not tend to 
the préjudice of the défendant." 

Especially after verdict should this rule be adhered to. Connors 
V. United States, 158 U. S. 408, 411, 15 Sup. Ct. 951, 39 E. Ed. 1033 ; 
Priée v. United States, 165 U. S. 311, 315, 17 Sup. Ct. 366, 41 L. 
Ed. 737 ; Lehman v. United States, 137 Fed. 45, 46, 61 C. C. A. 577 ; 
United States v. Dimmick (D. C.) 112 Fed. 352, 354; Wright v. 
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United States, 108 Fed. 805, 810, 48 C. C. A. 37-; United States v. 
Rhoades (C. C.) 30 Fed. 431, 434 ; United States v. Chase (C. C.) 27 
Fed. 807. Vital defects in an indictment are, of course, always open 
to attack on behalf of the défendant thereto; but too much attention 
should not be given to overnice distinctions and exceptions, which 
do not go to the real merits of a case. 

Looking at the indictment hère in question, we find that it charges 
that the plaintiffs in error, with others, did, at a certain stated time 
and place within the jurisdiction of the court below, unlawfully con- 
spire knowingly and wickedly and corruptly to defraud the United 
States out of the possession and use and title to certain specifically 
described lands, which were open to homestead entry under the land 
laws of the United States at the time the respective homestead filings 
stated in the indictment were made thereon at the local land office of 
the United States at Oregon City, in the state and district of Oregon, 
ail of which said lands the indictment specifically sets out and de- 
scribes, together with the names of the entrymen who made such home- 
stead filings and the date upon which such filings by the said entrymen 
were made, by means of false, illégal, and fraudulent proofs of home- 
stead entry and of settlement and improvements upon said lands, re- 
spectively, by said entrymen, respectively, and by causing and procur- 
ing said respective entrymen to make false and fraudulent proofs of 
settlement and improvements upon said lands, respectively, and there- 
by to induce the said United States to convey by patent said public 
lands to the said respective entrymen, without any valid or sufficient 
considération therefor, said défendants, Willard N. Jones, Thaddeus 
S. Potter, Ira Wade, John Doe, and Richard Roe then and there well 
knowing that each of said respective entrymen were not entitled there- 
to under the laws of the United States, by reason of the fact that they 
and each of them had utterly failed and neglected ever actually to set- 
tle or réside upon said lands for any period or periods of time what- 
soever, and faithfully and honestly to endeavor to comply with the 
requirements of the homestead law as to settlement and résidence up- 
on or cultivation of the sàid lands so filed upon (by) each of them, and 
défendants Willard N. Jones, Thaddeus S. Potter, Ira Wade, John 
Doe, and Richard Roe then and there well knowing that each of said 
respective entrymen was entering said land so filed upon by him for 
the purpose of spéculation, and not in good faith to obtain a home 
for himself, and that in pursuance of said conspiracy, and to efïect the 
object thereo.f, said défendants Willard N. Jones and Thaddeus S. 
Potter did cause, induce, and procure said Daniel Clark (one of said 
alleged entrymen) on the 5th day of September, 1902, to make final 
proof before said Ira Wade, county clerk of Lincoln county, in the 
said State of Oregon, a person entitled by law to take said proof, at 
the city of Toledo, in the state and district of Oregon, and did then 
and there cause, induce, and procure the said Clark to make certain 
answers to certain questions concerning improvements claimed to hâve 
been made by him upon the lands so filed upon by him, and concern- 
ing his actual résidence thereon with his family, and concerning the 
character of the said land, and his final affidavit, required of homestead 
claimants by law, ail of which the indictment specifically set out, in- 
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cluding question numbered 5, which, with the answer thereto, is as 
follows : 

"Of whom does your fainily consist ; and hâve you and your family resided 
continuously on the land since fii'st establishing résidence thereon? (If un- 
married, state the fact.) Ans. Myself and wife ; yes" 

— together with the certificate of Wade as such clerk to the signature 
and vérification thereto of the said Clark, the said défendants W. N. 
Jones, Thaddeus S. Potter, and Ira Wade, and each, of them, well 
knowing at the time said homestead proof was so subscribed and 
sworn to by said Daniel Clark that his answer to said question No. 5 
so then and there made by said Daniel Clark was false, in this: that 
said Daniel Clark had never resided upon said land at ail, either with 
or without his family, for any period or periods of time whatsoever; 
and that in furtherance of said conspiracy and to effect the object 
thereof the said Ira Wade did, on the 5th day of September, 1902, 
subscribe and exécute a certificate to the aforesaid homestead proof 
of said Daniel Clark in thèse words and figures: 

"I hereby certify that the foregôing testimony was read to the claimant be- 
fore being subscribed, and was sworn to before me this 5th day of September, 
1902, at my office at Toledo, in Lincoln county, Oregon. 

"Ira Wade, County Clerk." 

The indictment also contained similar allégations respecting the al- 
leged entryman Addison Longenecker, and then alleged that in fur- 
therance of said conspiracy and to effect the object thereof the said 
défendant Willard N. Jones did, on the 5th day of May, 1904, cause 
and procure certain letters and affidavits, set out at large in the in- 
dictment, to be sent to the Honorable E. A. Hitchcock, Secretary of 
the Interior, by C. W. Fulton, who was then and there a duly qualified 
and acting senator ôf the United States for the state of Oregon, which 
letters consisted of one from Senator Fulton to Secretary Hitchcock, 
of date May 5, 1904, inclosing a copy of a letter of date April 23, 
1904, addressed to Senator Fulton by the défendant Jones, and a copy 
of a certain agreement, without names, signature, or date, ail relating 
to the lands described in the indictment alleged to hâve been entered 
by Addison Longenecker, Danie| Clark, and George F. Merrill, and to 
which agreement was appended this affidavit: 
"County of Multnomah, State of Oregon— ss.: 

"I, W. N. Jones, being first diily sworn according to law, dépose and say 
that the foregolng Is a true and correct copy of the only agreement signed by 
Addison Longenecker, Daniel Clark, and George F. Merrill (al^o one of the 
alleged entrymen), and that there was no other verbal or written agreement, 
expressed or implled, whereby their homestead claim vvould inure in vvhole or 
in part to me, except as is stated in the foregolng agreement. 

"W. N. Jones. 

"Subscribed and sworn to before me this 27th day of April, 1904. 

"Geo. Sorenson, Notary Public for Oregon." 

It is said for the plaintiffs in error that, while section 5440 of the 
Revised Statutes makes it a crime for two or more persons to conspire 
to defraud the United States out of any of its land, the consummated 
act is not itself made a substantive offense by any statute, from which 
it is argued that the criminality consists in the means employed in car- 
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rying out the conspiracy, which must for that reason be set out with 
particularity. 

Section 5440 makes it a crime for two or more persons to conspire to 
defraud the United States, whatever the manner or purpose. "In any 
manner or for any purpose" is the language of the statute. To obtain 
land of the government open to entry under its homestead laws by 
means of false proof in respect to the entryman's résidence or improve- 
ment thereon, or for the use or benefit of another, is not only a fraud 
in fact, but a fraud upon the homestead law, the design of which was 
to afford those entitled to its beneficent provisions a home for himself 
and family, and not for spéculation either by himself or others. This 
does not admit of any sort of question. When, therefore, it is charg- 
ed, as it is in the indictment under considération, that the plaintifïs in 
error, with others, conspired to obtain from the government certain 
specified tracts of land open to entry under the homestead laws, by 
procuring and inducing certain named persons to enter the same by 
means of false proof in respect to their résidence upon and improve- 
ment of the land, and in respect to the intent with which and the pur- 
pose for which the entries were made, and that in pursuance of such 
conspiracy and to effect the object thereof the plaintiffs in error caused 
and procured a certain named person, to wit, Daniel Clark, to make 
homestead proof in respect to the land so entered by him, and the final 
affidavit required of homestead claimants, including the question and 
answer numbered 5 above set out, which proof was subscribed by 
Clark and certified by the défendant Wade, and that each of the de- 
fendants at the time well knew that the said proof was false, in that 
Clark never at any time resided upon the land so entered by him, with 
similar allégations in respect to the entryman Longenecker, we do not 
think it can be held upon any sound principle that no offense is charg- 
ed. Nothing more was needed to inform the défendants of the nature 
and cause of the accusation against them, and the facts were so alleged 
as to protect them in the event of a verdict of guilty or of acquittai 
against any further prosecution for the same offense. The indictment, 
in our opinion, was sufficient. 

According to the averments of the indictment, the conspiracy was 
formed on the 3d day of September, 1902. The indictment was re- 
turned and filed September 3, 1905. But the évidence tended to show 
that the conspiracy charged was formed in the year 1900, and that a 
number of overt acts thereunder were committed prior to September 
3, 1903. There was also évidence tending to show the commission by 
the défendants Jones and Potter of the alleged overt acts subséquent to 
the fînding of the indictment. By objections to the introduction of tes- 
timony, and by. request for instructions, the plaintiffs in error raised 
the question of the statute of limitations, which we think the most 
serions one in the case. The rule of the common law made it a criminal 
and indictable offense — 

"for two or more to coiifederate or combine togetlier, by concerted means, to 
(io that vvbich is unlawful or criminal, to tlie Injiiry of the public, or portions 
or classes of the community, or even to the rights of an individual." Callan v. 
Wilson, 127 U. S. 55.Ô, 8 Sup. Ct. 1301, 32 L. IM. 223, and cases there clted. 
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At common law no overt act was requisite ; but the mère formation 
of such a conspiracy by two or more persons was criminal and in- 
dictable. The offense was then complète and ended. By the provisions 
of section 5440 of the Revised Statutes, however, the conspiracy there 
denounced is not effective until an overt act is committed by ône or 
more of the conspirators. While the Suprême Court held, in U. S. v. 
Britton, 108 U. S. 199, 204, 2 Sup. Ct. 525, 27 L. Ed. 703, that the of- 
fense does not consist of both the conspiracy and the acts donc to ef- 
fect the object of the conspiracy, but of the conspiracy alone, it also 
held that : 

"The provisions of the statute tliat tliere must be an act done to effect tlie 
object of the conspiracy merely afCords a locus penltentiœ, so that before tbe 
act done either one or ail of the parties may abandon their design and thns 
avoid the penalty prescribed by the statute." 

See, also, Dealy v. U. S., 152 U. S. 546, 14 Sup. Ct. 680, 38 h. Ed. 
545. 

By some courts it has been held that inasmuch as the offense under 
section 5440 is the conspiracy, made effective by the commission of an 
overt act thereunder, the statute of limitations, which is three years, 
begins to run as soon as the first of such overt acts is committed, and 
that three years thereafter the entire offense denounced by the statute 
becomes barred. U. S. v. Owen (D. C.) 33 Fed. 534; U. S. v. McCord 
(D. C.) 72 Fed. 159; Ex parte Black (D. C.) 147 Fed. 832. If the 
conspiracy in question contemplated but the one overt act, that would 
undoubtedly be so. But we think it equally plain that where, as in the 
présent case, the alleged conspiracy contemplated various overt acts, 
and tlie conséquent continuance of the conspiracy beyond the commis- 
sion of the first one, then each overt act gives a new, separate, and dis- 
tinct effect to the conspiracy, and constitutes another crime. Take, 
for illustration, a case that arose in California many years ago, re- 
ported in 64 Cal. 393, 30 Pac. 847, under the title of People v. Collins, 
where a murder was committed in pursuance of a conspiracy entered 
into by three men named, respectively, Collins, Thorne, and Crumm, 
for the robbing, among other things, of stages and their passengers 
whenever and wherever opportunity offered. In that case it appeared 
that, before Collins and Thorne committed the crime for whiçh Collins 
was adjudged to suffer death, Crumm withdrew from the conspiracy; 
that is to say, he took advantage of the "locus penitentise," and thus 
ayoided the penalty to which he also would otherwise hâve been sub- 
ject. But Collins and Thorne proceeded with the unlawful and wicked 
undertaking, camped in the vicinity of Nevada City, Cal., held up a 
stage, compelled the passengers to alight therefrôm, and upon the re- 
fusai of one of them to surrender his valise, containing two bars of 
gôld bullion, one of the robbers firèd upon him with a shotgun, killing 
him almost instantly. Months afterwards Collins was apprehended, 
and was finally tried, convicted, and sentenced to death. Suppose that 
CaHfornia had a statute requiring, as does section 5440 of the Revised 
Statutes, an overt act to make the conspiracy effective, and that after 
the holding up of that one stage and the commission of that one mur- 
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der the conspîrators, in pursuance of the same conspiracy, had held up 
other stages and committed other murders ; would there be any Sound 
sensé in holding that no other *r further crime had been committed, 
on the ground that the offense had been completed and ended by the 
first murder, the first overt act? We do not think so, for the rea- 
son that the conspiracy was a continuing one in its nature, and, so long 
as the conspirators continued in pursuance of it, each overt act com- 
mitted by any one of them gave to the conspiracy effect and constituted 
an offense at the time of the commission of the act. So, in the case 
at bar, the conspiracy alleged contemplated the commission of various 
overt acts. It was a continuing conspiracy, and so long as the con- 
spirators continued in pursuance of it, and did not avail themselves of 
the locus penitentise that section 5440 of the Revised Statutes afforded 
them, every overt act committed by any party to the conspiracy gave 
new effect to the conspiracy and constituted another crime. Such we 
understand to be the décision of the Circuit Court of Appeals for the 
Eighth Circuit in the case of Ware v. U. S., 154 Fed. 577, at page 
580, 12 L. R. A. (N. S.) 1053, where the court said, in speaking of a 
case similar to the présent one : 

"The offense denounced by section 5440 Is not the mère formation, but the 
existence, of the conspiracy and its exécution ; and if, by the agreement or by 
the joint assent of the défendant and one or more other persons wlthln the 
three years, the unlawful scheme of the conspiracy Is to be prosecuted, and 
an overt act is subsequently done to carry It into exécution, the mère fact 
that the same parties had conspired and had wrought to accomplisli the same 
or a llke purpose more than three years before the filing of the Indictment 
ought not to eonstitute, and does not constltute, a défense to the charge of the 
conspiracy within the three years." 

See, also, to the same effect, Bradford v. U. S., 153 Fed. 616, 617, 
81 C. C. A. 606 ; U. S. v. Bradford (C. C.) 148 Fed. 413 ; U. S. v. 
Greene (D. C.) 146 Fed. 803; Id. (D. C.) 115 Fed. 343; Lorenz v. 
U. S., 24 App. D. C. 337, 384; People v. Mather, 4 Wend. (N. Y.) 259, 
21 Am. Dec. 132 ; Am. F'ire Ins. Co. v. State, 75 Miss. 34, 22 South. 
99 ; Ochs v. People, 25 111. App. 379. 

The indictment in the présent case charged the défendants thereto 
with conspiring to defraud the government of lands embraced by home- 
stead claims filed, respectively, by certain named persons, and as tend- 
ing to support the alleged conspiracy the government was permitted 
on the trial to show that various other persons had also filed iipon and 
made final proof of various other tracts of land under the homestead 
laws, in pursuance of an agreement with the défendants and for their 
benefit. That there was no error in admitting such testimony was de- 
cided by this court in the case of Van Gesner v. U. S., 153 Fed. 46, 
83 C. C. A. 180, and by the Suprême Court in Williamson v. U. S., 
207 U. S. 425, 38 Sup. Ct. 163, 53 L. Ed. 278. Such collatéral mat- 
ter was admitted, as the trial court distinctly instructed the jury, as 
tending to establish guilty intent, purpose, design, or knowledge, and 
could only be so considered in connection with the charge against the 
défendants. 

In Wood v. U. S., 16 Pet. 358, 10 L. Ed. 987, Mr. Justice Story, 
speaking for the court, said: 
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"Where the Inteht of the party Is matter In issue, it bas always been deemed 
allowable, as well in criminal as in civil cases, to iiîtroduce évidence of otber 
aetB and doings of the party, of a kindred cbaraeter, in ovdèr to illustrate or 
cstabllsh Iiis intent or motive in tlie partieular act (iirectly in judgment. In- 
deed. In no other way vi'onld it be practicable in niany cases to establish sucli 
intent or motive ; for a single act, talœn by itself, may not be décisive either 
way, but, when talten in connectioii with otliers of a lilie character and nature, 
the intent and motive may be denionstrated almost with a conclusive eer- 
tainty." 

And in the case of Holmes v. Goldsmith, 147 U. S. 150, 164, 13 
Sup. Ct. 288, 293, 37 L. Ed. 118, the court, in speaking upon the same 
subjecti said: 

"As has been frequently said, great latitude is allowed in the recei)tion of 
cireumstantial évidence, the aid of whicli is constantly required, and there- 
fore, where direct évidence of the ifact is wanting, tlie more the jury can see 
of the surrounding facts and circumstances thé more correct their Judgment is 
likely to be. 'The competency of a collatéral fact to be used as the basis of 
legitlmate argument is not to be deterniined by the conclusiveness of the in- 
ferences it may afCord in référence to the litigated fact. It is enough if thèse 
may tend, even in a slight degree. to elucidate the inquiry, or to asslst, though 
remotely, to a détermination probably founded in truth. Stevenson v. Stewart, 
11 Pa. 307.' The modem tendency, both of législation and of the décision of 
courts, is to give as wide a scope as possible to the investigation of facts. 
Courts of error are especially unwilliug to reverse cases because unlmportant 
and possibily irrelevant testimony may bave crept in, unless there is reason 
to think that practieal injustice has been thereby caused." 

See, also, Sprinkle v. U. S., 141 Fed. 811, 73 C. C. A. 385; Olsen v. 
U. S., 133 Ked. 849, 67 G. C. A. 21. 

Another point relied tipôn by the plaintiffs in error arose out of the 
admission in évidence, over their objections, of a sworn statement made 
by one John L. Wells to the spécial agent of the government, Mr. 
Neuhausen. The circumstances attending the offering of that state- 
ment by the government, and its admission in évidence, were thèse : 

Wells was a witness for the prosecution, and testiiîed, among other 
things, on direct examination, that he lived in Portland, was a member 
of the Grand Army of the Republic,, had knovvn the défendants Jones 
and Potter many years, was ift the real estate and insurance business, 
and that in the year 1900 he had talked with Potter and Jones in rela- 
tion to securing soldiers' widows to file upon lands ; that his first 
conversation was with the défendant Potter, who, the witness testified, 
called at his office in Portland and stated that the défendant Jqnes want- 
ed to see the witness on a proposition to get some soldiers' widows to 
file upon some lands in the Siletz réservation, and wanted the witness 
to go and see JoneS, which the witness did within a few days, when 
Jones told the witness that soldiers'. widows who had never availed 
themselves of the rightof homestead entry before the death of their 
husbands wére Cntitled to 160 acres, of land; that either Jones or 
Potter showed the witness Copp's Land I^aws, where. the widows were 
shown to be entitled to the land without settlement, and that the de- 
fendants (saying he thought both were présent) wanted to know if the 
witness could get a few of such widows to file on the land, which he 
undertook to do, and within a few days got a number who said their 
husbands had not availed themselves of the homestead right, and 
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who were told by the witness to go to the office of the défendants Pot- 
ter and Jones and see them in regard to the matter; that the witness 
then tried to find more widows to file on land, but could not do so, and 
then undertook to get soldiers to do so-; that the witness did not know 
whether it was Jones or Potter who spoke to him about the sokhers, 
but thought it was probably Potter who spoke to him first ; that Jones 
and Potter furnished him with a copy of a contract; that he went to 
soldiers and told them about the homestead proposition, and that they 
were to go to Jones and Potter and enter into the contract, if they 
wished to, or could sign the contract before the witness and he would 
hand it to Jones and Potter; that he thought some of them did sign 
before him, but that most of them signed before Jones and Potter; 
that he told them that if they had served two years in the army they 
would only hâve to hold the homestead about 12 or 14 months before 
they could prove up, and that after the final proof was made Jones 
would pay them $300 for their right, over and above the money ex- 
pended for the land, which was to be advanced by the défendants, and 
for the repayment of which advances the entryman was to give to Jones 
a mortgage; that thèse statements of the witness were in accordance 
with what Jones and Potter told him. The witness then gave the 
names of soldiers to whom he made thèse statements, including Long- 
enecker, and further testified that he was to receive $5 for each of the 
soldiers that he procured, and that he himself made a filing ; that the 
next thing he did was to get the parties to go to the lands, which was 
before the filings were made, but that they went to the land office first ; 
that he went with the persons named to Oregon City, and that the de- 
fendant Jones paid their fare and gave them the description of the land, 
and that some months after they had made their filings about 20 of them 
went to the land upon notice from Potter, who went with them and 
paid the expenses of the trip, and that he thought, although not posi- 
tive, that the défendant Jones also went along; that he thought that 
most of the men went to their claims, and within a day or two the 
party returned to Portland ; that within about six months thereaf ter 
Jones told the witness to get as many of the men as he could to go 
down to the land again, and that he got six or seven of the men to go, 
Jones paying the expenses, on which trip the parties stayed one night ; 
that on his return from that trip the witness made a report to Jones, 
showing him the expenses of the trip, and gave him the number of 
persons who went; that they went down again the following August, 
1902, and that "Lawrence, Lamphere and wife, Everson and his wife, 
Morrisoh and his wife, Hummell, Merrill, West, Gannon, and, he 
thought, Clark,' went down, and Jones told them when to gO, arid said 
to the witness that it was time they were going down to their claims, 
but the bad weather started in, and that Jones gave him enough money 
to pay the expenses there and back; that that trip they went to the 
hôtel and stayed ail night, and the next morning got teams and went out 
to the claims, stayed there two days, and then came back to Toledo ; 
that a part of them went to Newport on Monday morning, and then 
they came home ; that he saw Jones when he got back, or a few days 
afterwards, and had about the same talk as he had had heretofote, and 
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he told Jones he had gone down there and stayed two days and two 
nights out on the daims, and itemized the expansés, and that there 
were round-trip tickets; that on that trip they stayed around there 
and yisited each other's claims; that they did not sleep in the cabin, 
but outside; that there was no furniture in the cabins, except boards 
nailed tip for a couch Hke, or bunk, with some straw in them ; that 
there was about an acre cleared oflf of his claim, and was partly plant- 
ed in potatoes ànd turnips and a few little apple trees, one year old 
apple trees of the first or second year, that was in the second year, the 
môst, of them were growing, and that there were ten or twelve of 
them ;" that the next time they went down was in October, when Clark, 
Everson, Moors, Lawrence, and Gillis were in the company; that 
Jones asked them to go, and paid the expenses, the money for which he 
thought he got from Potter; that they stayed there one night and 
siept in the cabins ; that they went back to Portland the next day, and 
he reported to Jones, giving him an itemized statement of the expen- 
ses ; and that he told him about the same as he had told him before — 
that they had gone down there and visited the claims. 

In connection with the testimony of the witness Wells, the prosecu- 
tion ofifered in évidence certain of the contracts made with the men 
named by the witness, in the year 1900, reading as follows: 

"That whereas, the party of the flrst part Is eutitled to the beneflt of Aet 
Cong. June 8, 1872, belng section 2304, Rev. St., glvlug homesteads to hon- 
orably discharged soldlers and sailors, and desires to avail hiniself of the 
Hrjvileîres sjranted by taking a homestead, and the party of the second part is 
In the possession of information relative to the existence of public lands with- 
in the state of Oregon subject to such entry: Now, therefore, the party of 
the second part, in considération of the covenants and agreements on the part 
of the party of the flrst part hereinafter stipulated to be kept and performed, 
hereby agrées to glve to the party of the firSt part information which will 
enable him to locate and file a homestead upon 160 acres of "the public lands 
of the United States situated within the state of Oregon, and the party of 
the flrst part hereby agrées to pay to the party of the second part as com- 
pensation for such Information, and for his services to be performed in the 
'préparation of the papers and aflidavits necessary in making such flliug, the 
sum of $185, to be pçiid at the time and in the manner hereinafter designated. 
The party of the first part further agrées to employ and does hereby émploy 
the party of the second part to build a house upon the land to be taken up un- 
der the foregoing agreement, and agrées to pay the sald party of the second 
part therefor the sum of $100, to be paid at the time and in the manner here- 
Inbefore designated, and aiso to clear and cultivate the land to be taken up 
under this agreement, or so much thereof as is required and for the time re- 
quired by the laws Of the United States in order to perfect tltle thereto, and 
to pay the sald party of the second part therefor the sum of $175, to be paid 
at the time and in the manner hereinafter designated. And the party of the 
flrst part agrées to comply with the laws of the United States in regard to rési- 
dence upon said lands, taken as a homestead. The sald party of the second 
part hereby accepta such employment and agrées to do and perform or to cause 
to be done and performed, ail work and labor necessary to be doue and per- 
formed upon sald premlses In order to comply with the laws of the United 
States. The party of the second part hereby agrées to advance to the party 
of the first part, If required, the amotint of fées required at the land office in 
order to make and perfect such flling, and ail necessary expenses of the party 
of the first part in connection therewlth, not to exceed the sum of $60, and 
the party. of the flrst part agrées to repay to the party of the second part ail 
sums of money so advanced at the time and in the majiner hereinafter desig- 
nated. The party of the first [second] part furtber agrées that after final 
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proof shall hâve beeii made iipon said daim he wlU at the option of the party 
of the first part, procure for the party of the flrst part a loan not to exceed 
the sum of $720, to be secured hy first mortgage upon said claim, and imme- 
diately upon procurement of such loan ail sums of money herein stipulated to 
be paid to the party of the second part by the party of the first part, together 
with ail sums of money advanced by the pai;Jy of the second part to the par- 
ty of the flrst part under thls agreement, shall become due and payable and 
shall be paid eut of the amount so secured; and it Is further understood by 
and betvveen the parties hereto that the payment by the party of the first part 
to the party of the second part of ail sums of money hereinbefore designated 
shall be eonditioned upon the procurement by the party of the second part of 
the loan hereinbefore mentioned, is [if] the same shall be required. In case 
the party of the first part shall not wish to avail hlmself of the loan herein- 
before mentioned, then and in that event ail moneys advanced to the party of 
the first part by the party of the second part under this agreement, together 
with ail sums of money herein agreed to be paid to the party of the second 
part, shall become due and payable as soon as final proof shall hâve been 
made upon said claim." 

The witness Wells further testified that some of the contracts were 
signed before him, but were not executed in duplicate, and that no 
copy was given to the entrymen ; and the witness corrected his for- 
mer testimony by saying that the parties named by him filed upon the 
land after they first went down to see it, and that the last time they 
went down was in August, 1901 ; that there was nothing more donc 
until the advertisement of final proof; that he had some talk with 
Jones and Potter in relation to the final proof, mostly with Potter; 
and that the only talk he had with Potter in regard to the matter was 
that they would be required to go to the land and make their final 
proof at a certain time, and that Potter gave the witness "typewritten 
matter in regard to the qtiestions that would be asked," which copy is 
set out in the record and is a copy of the questions provided in the 
printed blanks of the land office in regard to testimony of such a 
claimant in making homestead proof. 

There is much more of the testimony of the witness Wells, but 
enough has been stated to illustrate the point under considération. 
Upon cross-examination of Wells the counsel for the plaintifïs in 
error got froni counsel for the government the sworn statement given 
by Wells to the spécial agent for the government in relation to the 
matters concerning which he had testified, and asked the witness this 
question : 

"I call your attention to this statement in what you said to Mr. Neuhausen 
(reading from writteu statement): 'According to my recollection it was about 
July, 1900, when Thaddeus S. Potter, who was at that time oceupying an office 
with W. N. Jones in the AVorcester Building In Portland, Or., came to me in 
my office at 100 Grand avenue, l'ortland, and stated to me that W. N. Jones 
had a land proposition concerning which he required to interview me.' Is 
that correct?" 

The record proceeds: 

"And the witness answered it was about correct. And the défendants' 
oonnsel, further reading from the statement as foUows: 'He stated the propo- 
sition in brief to me, namejy, that the aforesaid Jones proposed to advance 
certain money to a number of soldiers' widows who sliould file and prove up 
on homestead claims within the limits of the Siletx Indian réservation' — Mr. 
l'otter further explained that Mr. Jones proposed to give me .f5 commission 
for each soldiers' wi<low. At the conclusion of his remarks Mr. Potter stated 
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that Mr. Jones wished to see me in his office, and the défendants' counsel 
asked the wltiiess if ttiat was correct, and the witness answered, 'That Is 
about correct ; yes, sir.' And the défendants' counsel further reading f rom 
the said statement as foùows: 'Elther on the same day on whieh Thaddeus S. 
Porter Interviewed me, or a day after, I called on Jones at his oiHce in the 
Worcester Building, Portland, Or., and he stated the proposition to me very 
niuch the same maniier as Mr. Potter had explained it to me ; But he, of course, 
elaborated the détails more carefuUy' — and the défendants' counsel asked the 
witness If that was correct, and the witness answered, 'Tes.' And thereupon 
the United States attorney offered the whole of said statement made to Mr. 
Neuhausen in évidence as a statement of the whole conversa,tion had by the 
witness with Mr. Neuhausen. And In response to questions by the court the 
défendants' counsel stated that his purpose in reading the statement to the 
witness, which appears above, was to affect the credibility of the witness." 

We think the statement cornes within the rule of évidence, laid down 
in The Queen's Case, 2 Brod. & Bing. 284, 288, which case was ap- 
parently approved by the Suprême Court in C, M. & St. P. Railway 
V. Artery, 137 U. S. 507, 520, 11 Sup. Ct. 129, 34 L. Éd. 747, that if, 
on cross-examination, a witness admits a letter to be in his handwrit- 
ing', he cânnot be questioned by counsel as to whether statements, such 
as the counsel may suggest, afe contained in it ; but the whole letter 
must be read as the évidence of the existence of the statements. The 
declared purpose of counsel for the défendants being to show by isplat- 
ed Statements read by them from a previous swofn statement of the 
witness that he had thereîn made statements contradictory of his tès- 
timony on the trial, and thereby to aflfect his credibiHty, we are of 
the opinion that the court rightly admitted in évidence the entire state- 
ment, that the jury might correctly weigh the évidence of the witness. 

We think no other point requires spécial notice, although we hâve 
given to the record and to the briefs of counsel careful considération. 
By its charge the court fuUy and fairly instructed the jury as to the 
law governing the case and left to them the détermination of the 
facts. This was as it should hâve been. 

The judgment is affirmed. 



NOWBLIi et al. v. McBRIDB et al. (ENDIOOTT, Tntervener). 

(Circuit Court of Appeals, Ninth Circuit. June 8, 1908.) 

No. 1,436. 

Specific Performance— Gbounds—Stjfficiency of Bill. 

A bill for specific performance filed on behalf of a corporation, which 
alleged a contract entered into by the corporation at a meeting of the 
stockholders for the purchase of certain mining claims from défendants, 
the payment of the considération agreed upon, and that tlie records of 
the corporation, kept and under the control of certain of the défendants, 
were fraudulently altered so as to exclude from the contract the most 
valuable of the claims in fact offered by défendants and purchased, 
States a cause of action and will support a decree for specific performance 
by con\-eyance of such excluded claims. 

Same— Fraudtjlent Altebation of Contbact— Evidence to Establish. 
Evidence considered in a suit for spécifie performance, and held to 
sustain the allégations of the bill that the records of a corporation setting 
forth the terms of a contract between the corporation and défendants 
were fràndulently altered in the Interest of défendants. 
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8. Same— Défenses— I/ACiiES. 

Whether «lultable relief sliall be barred for lâches must dépend largely 
upon the circumstanees of each case, and in a suit for spécifie performance 
of a contract for the purchase of property mère delay In bringing suit is 
nôt necessarily concluslve against the riglit of recovery, where there 
has been no change in the value of the property, and especially where 
the défense is based upon records which were frandulently altered by de- 
fendants, or those acting in their Interest, and they stood in a relation 
of trust and confidence toward complainant, or where the right to hring 
the suit was vested in a receiver who was personally adversely interested. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, §§ 30.5-310.] 

4. SaME— ESXOPPEL. 

ïhe failure to adverse an application by défendant for a patent to min- 
ing property did not estop a complainant from mai]italning a suit for 
spécifie performance of a contract previously made by défendant to convey 
such property; the claim of complainant not being adverse to the patent, 
but under it to enforce a trust. 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska. 

The appeal in this case is from a decree ordering the spécifie performance 
of a contract. The suit was begun on January 18, 1900. The property involv- 
ed is a group of three mining claims situated near Berner's Bay, in Alaska, 
knowu as the "Johnson Group," and consisting of the Johnson, or Northern 
Ijight, the Northern Ijight Extension No. 1, or Emma, and the Northern Light 
Extension No. 2. The basis of the relief awarded was two contracts, one 
made between Thomas S. Nowell and Willis E. Nowell, on the one side, and 
Henry Endicott, on the other. and one made between the said Nowells and 
the Berner's Bay Mining & Milling Company. The appellee McBride is the 
receiver of the properties of that corporation, having succeeded P. D. Nowell 
and W. B. Hoggatt, whOj as receivers, had begun the suit. Endicott filed a 
pétition in intervention as a stockholder of the Berner's Bay Mining & Milling 
Company, which company will in this opinion be designated the "Berner's 
Bay Company." The appellants, besides the two Nowells, are the Nowell 
Mining & Milling Company, hereinafter designated the "Nowell Company," and 
the Alaska Nowell Gold Mining Company, to be hereinafter designated the "Alas- 
ka Nowell Company." On the issues raised upon the bill and the pétition 
of intervention and the answers thereto the trial court, on considération of 
the évidence, found the faets, in substance, as follows: 

On Deeember 15, 1897, Decker Bros., copartners in business, brought a 
suit against the Berner's Bay Company, the Seward Gold Mining Company, 
the Northern Belle Gold Mining Company, and the Opliir Gold Mining Com- 
pany. Thereupon E. F. Cassel was appointed receiver of the properties of said 
corporation, the Berner's Bay Company. On February 12, 1898, he resigned. 
and F. D. Nowell became his successor. On January 3, 1906, W. B. Hoggatt was 
appointed as co- receiver with F. D. Nowell, and in the order appointing him the 
court directed that he superintend and direct the institution of a suit in the 
name of the receivers against the Alaska Nowell Company, the Nowell Company, 
Thomas S. Nowell, Willis E. Nowell, and the stockholders in said company or 
companies, for the recovery of the aforesaid Johnson Group of mines. The 
Berner's Bay Company was incorporated under the laws of Maine on October 
20, 1892, with its principal place of business in Portland, Me. Its capital 
stock was $1,000,000, divided into 10,000 shares. Thomas S. Nowell was 
chosen its président, and thereafter during the transactions hereinafter re- 
ferred to continued to act as such, Arthur L. Nowell, his son, was, at the 
organization, chosen flrst assistant treasurer and flrst assistant clerk, and 
continued to occupy those offices during the period covered by the transac- 
tions hereinafter referred to. Upon the organization of the company Willis 
E. Nowell received on November 14, 1892, $999,600 of the treasury stock, in 
considération of the transfer to the corporation of certain mining claims 
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situated near Berner's Bay, In Alaska. Thereafter the Bemer's Bay Com- 
pany acquired other clalms, and ail of Its property was opéra ted under one 
management. On November 14, 1892, the Berner's Bay Company, In order to 
develop its property which it hâd bouglit with its capital stock, issued 200 
bonds of $1,000 each, the payment of which was secured by a flrst mortgage 
on its property to the International Trust Company. During ail of the tlmes 
mentioned In the transactions hereinafter referred to, Tliomas S. Nowell and 
Willls B. Nowell, hls son, resided during the greater part of each year In 
Alaska, and in the viclnity of the Berner's Bay Company's mlnlng property. 
They were the active promoters and had the management and control of the 
mlnlng enterprlses . condncted by that company, and they spent large sums 
of money derived from the sale of the mortgage bonds in the development of 
the mlnlng property. 

Between the years 1892 and 1896 Thomas S. Nowell and Willls E. Nowell 
acquired by location and purchase 15 undeveloped Iode mlnlng clalms In the 
viclnity of the clalms belonging to the Berner's Bay Company, some of which 
were adjacent to the property of that company, and some were in such 
position as to be worked advantageously from the drifts and underground 
worklngs which that company had made. Three of the sald mining clalms 
so acquired by Thomas S. Nowell and Willls E. Nowell were the Johnson 
Group, above referred to. 

During the month of June, 1896, Thomas S. Nowell owued 4,496 shares of 
the capital stock of the Berner's Bay Company, Willls E. Nowell owned 457 
shares, and Arthur L. Nowell owned 96 shares thereof, and the said Thomas 
S., Willls E., and Arthur L. Nowell had the control of the capital stock of 
sald company and acted together through one Wm. M. Payson and Arthur 
ti. Nowell in the transactions of the meeting of June 24, 1896, hereinafter 
referred to. 

During ail the tlmes hereinafter referred to, WlUis B. Nowell owned and 
controlled 9,997 shares of the capital stock of the Nowell Company, and sald 
Thomas S. Nowell owned and controlled 1 share thereof ; the total capital 
stock of said company being 10,000 shares of the par value of $100 each. 
The Alaska Nowélî. Company had a capital stock of 50,000 shares of the par 
value of $100 each, of which Willls B. Nowèll owned 49,996 shares. 

On November 4, 1895, Willls E. NOwell becamc the owner of the mining 
clalms known as the "Johnson Groujp," and was such owner on June 24, 
1896. In the month of June, 1896, Thomas g: > Nowell, on behalf of hlmself 
and Willls E. Nowell, represented to the stockholders, creditors, and persons 
interested in thé said Berner's Bay Mlnlng Company the advantage to that 
corporation of tîie acquisition of thé adjacent and adjolnlng properties then 
owned by them in thé viclnity of the property of the Berner's Bay Company, 
and the said Thomas S. Nowell • reprèSented to Henry Badicott, the inter- 
vener herein, who Vas a stockh'older of the Berner's Bay Company, and to 
certain other stockholders of sald corporation reslding In Boston and in 
that viclnity, who werè wlthout persOùal knowledge of the physlcal situation 
and condition of the sald property, that the sald clalms, ahd particularly the 
3 clalms known as the Johnson Group, tvere then known to be of great 
value, and representpd that it would bè of advantage to the Berner's Bay 
Company to acqulre the same and to Increàfee its capital stock for the pur- 
pose of purchasing the same, and to- Incur additional indebtedness for the 
prosecutioii and development thereof; and the sald Thomas S. Nowell, on 
behalf of hlmself and Willls E. Nowell, represented to the said Bndicott and 
said stockholders that they would sell to the Berner's Bay Company sald 1.5 
mining claims, including the Johnson Group, in considération of the issuance 
to them of $1,500,000 of the capital stock of sald corporation, and proposed 
that the said capital stock be increased by that amount, and an additional 
bonded Indebtedness of $800,000 be ineurred by said corporation, so that the 
proceeds arising tliérefrom might be used as a working capital to develop sald 
mining property ; and said Thomas S. Nowell, on behalf of hlmself and WiHis 
B. Nowell, embodied such représentations in a wrltteu ofCer, addressed to the 
SHid i:ndicott. bearing date June 3, 1896, in which it was stiited, amoug other 
ttiings, thiit "the Johnson mines which are known to be of great value and 
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beyond that twelve other daims which are ail right in connection, and should 
be worked with the Berner's Bay présent proijertles. I consider thèse prop- 
erties that I should tuni over to the conipany of certainly as great a value, 
it net more so, than the présent holdings of the eompany. In fact I believe 
that the Johnson properties hâve more real value in the deposit than ail of the 
présent holdings of the Berner's Bay Co." 

In said offer said Thomas S. Nowell further proposed to retire 46 outstand- 
ing bonds of the Berner's Bay Company, on wliich Interest had accrued, and 
to purchase 292 shares of tbe capital stock then held by dlssatlsfled stock- 
holders, ail of the face value of $77,078.33, which he represented could be had 
for $47,948.33, provided the payraent was made on or before June 15, 1896, 
and of that sum he offered to raise $20,000. Thereupon, prior to June 24th, 
Raid Endicott aecepted said offer for himself and associâtes, and wlth the 
assent of Thomas S. Nowell purchased 41 of the 46 bonds described In the said 
offer, and paid therefor the sum of $42,736.58, and received hls pro rata of 
the 292 shares of the stock so referred to In said proposai, and in so doin^' 
acted upon the promises and représentations contalned In the said offer of 
June 3, 1896, and relied upon the promises of Thomas S. Nowell and Wlllis 
B. Nowell to convey said 15 mining clalms. Endicott executed a proxy in 
favor of Thomas S. Nowell, authorizing him to vote hls stock at the meet- 
ing of the stockholders of the Berner's Bay Company to be held on Jnue 24. 
1896, for the purpose of consummatlng the transaction proposed in said offer 
of June 3, 1896. 

In pnrsuanee of said offer, it was agreed that a meeting of the stock- 
holders should be called to accept the same, and prior to June 24, 1896, 
Thomas S. Nowell gave notice of a stockholders' meeting to be called, 
wherein it was proposed to be determined whether the corporation should 
purchase the following 15 mining clalms, to wlt, Northern Light Exten'slon 
No. 1, or Emma, Northern Light, or Johnson, Portsmouth, Seward Exten- 
sion, Columbian Bast Extension, Bear Extension, Savage Extension, Lucky 
Boy, Columbian West Extension, Selkirk, Bustier, Alaska Maid, Ackropolis. 
Northern Star, Northern Light No, 2, and whether the capital stock of 
the Berner's Bay Company should be inereased from $1,000,000 to $2,500,000 
for the purpose of acquiring said clalms, and whether the bonded Indebted- 
ness of said corporation should be inereased from $200,000 to $500,000. 

In pursuanee of said notice, on Jime 24, 1896, a meeting of the stockhold- 
ers was had in the city of Portland, Me., at which meeting it was voted to 
increase the capital stock to $2,500,000, and to deliver $1,500,000 to the said 
Thomas S. Nowell and Willis E. Nowell in accordanoe wlth their writteu 
offer, and to increase the bonded indebtedness to $500,000. 

At said meeting Thomas S. Nowell caused to be submitted a wrltten offer, 
addressed tp the Berner's Bay Company, signed by himself and as agent for 
Willis E. Nowell, to sell, convey, or cause to be conveyed to the eompany 
the 15 mining cl-aims named in the notice of eall for the spécial meeting, 
for and in considération of 15,000 shares of new stock of said corporation, 
of the par value of $100 each. That said corporation aecepted said offer 
and paid said Thomas S. Nowell and Willis E. Nowell the proposed consid- 
ération therefor. That thereby the corporation purchased and became the 
équitable owner of the 3 mining daims known as the Johnson Group, to 
wlt, the Northern Light, or Johnson, Northern Light Extension No. 1, or Em- 
ma, and Northern Light Extension No. 2, and has slnce contlnued and now 
is such équitable owner thereof, and said three claims constitute the con- 
sidération for the issuance of said eorporate stock and the increase of said 
bonded indebtedness. 

At some time subséquent to June 24, 1896, the eorporate records of said 
eompany were so altered, changed, and falsely entered as to make it ap- 
pear that in the transactions at the said meeting only the last 12 of the 15 
mining claims so enumerated and set forth In said written offer and said 
notice of stockholders' meeting had been offered and transferred to the 
said corporation, and said gi'oup of claims known as the Johnson Group 
were wrongfully, fraudulently, and falsely made to appear on the records 
of said corporation as havlng been omitted from said offer and transfer by 
the wrongful and fraudulent insertion in a pretended offer of sale çecorded 
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In the minutes of said stoekholders' meeting of the words "Last twelve," 
and by the insertion in said minutes of a pretended false and simulated 
copy of an ofCer on tlie face of whlch appears other substantial clianges 
both in f orm and substance of ttie said offer as originally presented and acted 
upon at said meeting, by whicli the true intent and meaning of the said» 
transaction was wrongfully and fraudulently clianged and altered so as to 
appear to transfer only 12 of the 15 claims, omittlng the said Johnson Group. 
At the time that said altérations were made, and when said corporate rec- 
ords were falsely engrossed so as to apparently efîect said change in said 
transaction, the books of said coriwration -were in the custody and control 
of Thomas S. Nowell and Arthur Ij. Nowell, at the gênerai offices of said 
corporation in Boston, Mass., where the eastern business and flnancial trans- 
actions of said corporation were eonducted. Thereafter, In pursuance of 
a scheme and consplracy. on the part of Thomas S. Nowell and Willis E. 
Nowell to defraud the said company, its creditors and stoekholders, they, 
pretending to act imder the false and fraudulent entrles in said corporate 
books, failed and refused to convey to said company the said 3 claims Icnown 
as the Johnson Group. . 

The said Thomas S! Nowell and Willis E. Nowell, although présent in court 
at the trial, did not testify as to the altérations in the ofEer so introduced in 
évidence and referred to in the last preceding flnding, nor did they ofCer any 
explanation in regard thereto. 

On October 10, 1899, Willis E. Nowell conveyed the Johnson Group of 
mining claims to the Nowell Company, but said conveyance was recelyed by 
that company with full notice and Iniowledge of the rights and equities of 
the said Berner's Bay Company therein and thereto. In the year 1902 the said 
Nowell Company applied to the United States Land Office at Juneau for 
a patent to the said Johnson Group, and on November 10, 1903, obtaîued a 
patent thereto. Said proceedlngs in the United States Land Office were had 
ex parte and without notice to the Berner's Bay Company or to the re- 
ceivers thereof, or to Bndicott, the intervener, and the title s6 acquired by 
the Nowell Company was acquired with the full knowledge on Its part of 
the rights and equitles of the Berner's Bay Company. 

On November lO, 1903, the Nowell Company conveyed to the Alaska Nowell 
Company ail of its right, title, and interest in the said Johnson Group; 
but said conveyance was made to the latter company without considération 
and with fnll knowledge on its part of the title rights and equities of the 
Berner's Bay Company. From B'ebruary 12, 1898, until January 3, 1900, 
Frederick D. Nowell, the son of Thomas S. Nowell, was the sole receiver 
of the property and assets of the Berner's ; Bay Company, and was a stock- 
holder and incorporator of the Alaska Nowell Company, and until shortly 
prier to the commencement of the présent suit the failure of the appellants 
tp convey the said Johiison Group and the facts in connection therewltli were 
not reported to the, District Court in whlch the receiver was appointed. On 
January 6, 1906, W. B. Hoggatt was appointed a co-receiver for the express 
purpose of commencing the présent suit, and on account of the relation exist- 
ing between said Frederick î). Nowell and the parties défendant. 
„ Since June 24, 1896, Thomas S. Nowell, Willis E. Nowell, the Nowell Com- 
pany, and the Alaska Nowell Company hâve, held the légal title to said 3 
mining claims known as the Johnson Group in trust for the use and beneflt 
Qf the Berner's Bay Company, its stoekholders and creditors. 

On said findings the court decreed the conveyance of the property in contro- 
versy to the Berner's Bay Company. .■«■^^j;,i^.- r; . , 

George M. Nowell and Malony & Cobb, for appellants Willis E. 
Nowell and others. 

L. P. Shackleford, T: R. Lyons, John J. Boyce, E. S. Pillsbury, and 
Alfred Sutro, for appellees.. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. ' , 
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GILBERT, Circuit Judge (after stating tlie facts as above). We 
are unable to agrée with the contention of the appellants that the 
bill fails to state facts sufficient to sustain the decree of the court be- 
low. It allèges : That Thomas S. Nowell and Willis E. Nowell rep- 
resented to the stockhûlders, creditors, and persons interested in the 
success of the Berner's Bay Company the advantage to that company 
of purchasmg 15 certain mining claims, the title to which was rep- 
resented to be in the said Thomas S. and Willis E. Nowell, and that 
they would sell the same to the company in considération of $1,500,000 
of the capital stock of said company, which they suggested should 
be increased in that amount for that purpose; and they further pro- 
posed that an additional bonded indebtedness of $300,000 be incurred 
by the corporation to provide a fund for working the company's 
mining properties ; that in pursuance of that offer it was agreed 
that a spécial meeting of the stockholders of thé company should be 
called to acquire said mining claims on the terms proposed, and Thom- 
as S. Nowell caused a notice to be given that such a meeting would be 
held June 24, 1896, to consider the said proposai to sell the corpora- 
tion the 15 mining claims, naming them and including therein the 
three claims in controversy in this suit, and to consider the increase 
of the capital stock of the company from $1,000,000 to $2,500,000, 
for the purpose of paying for said property and to increase the bond- 
ed indebtedness as suggested; that the meeting was held, and it was 
then and there voted to increase the stock as proposed, and to increase 
the bonded indebtedness and to deliver to Thomas S. Nowell and 
Willis E. Nowell the $1,500,000 of such increased capital, and as the 
purchase price for said mining claims the company issued to Thomas 
S. and Willis E. Nowell the said shares of capital stock; that the 
true intent and meaning of the proceedings of the stockholders' meet- 
ing was to sell to the company, with the other claims, the 3 claims 
constituting the Johnson Group, which were alleged to constitute the 
principal value of the 15 claims so offered; that after the date of 
said meeting, and after such sale, by the insertion in the offer of 
sale recorded in the minutes of the said stockholders' meeting of 
the words "last twelve," the true intent and meaning of the transac- 
tion was wrongfully and fraudulently changed and altered; and that 
during the times of the said transactions ail books and records of the 
corporation were in the custody and control of Thomas S. Nowell 
and Arthur L. Nowell. No demurrer was interposed to the bill. It 
was accepted as sufficient by the appellants and by them answered, 
and no objection was interposed to the réception of testiniony on 
the ground of the insufficiency of its allégations. 

It is too late now to urge that the détails of the alleged fraud should 
hâve been niore particularly specified. The bill states the case of a 
proposai to sell certain specified property for a certain specified price, 
the acceptance of the proposai, the payment of the specified price, and 
the subséquent fraudulent altération of records so as to indicate that 
the property which constituted the principal value of that which was 
so offered and purchased was excluded from the sale. Those alléga- 
tions are, under the circumstances, sufficient to sustain the decree. 
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Nor is the bill insufficient, as suggested by the appellants, to show 
that thé appellees were entitled to' équitable relief, for the reason that 
it contains an allégation that Thomas S. and Willis E. Nowell subse- 
queritly acquired from the United States a patent to the mining claims 
so attempt'ed to be withheld by them. According to the allégations 
of the bill, and as the facts were found by the trial court, the Berner's 
Bay Company, through the proceedings at the stockholders' meet- 
ing, became the équitable owner.of the three mining claims in con- 
troversy. From that date Thomas S. and Willis E. Nowell and their 
successors in interest held the title in trust for the company, and as 
the patent thereafter obtained was likewise held by them and their suc- 
cessors in interest as trustées for the company, they were not in the 
adverse possession of said mining claims at any time before notice 
was brought home to the true owners thereof of their répudiation 
of the trust and their hostile assertion of title against them. 

Equally without merit, in our judgment, is the appellants' conten- 
tion that the record is without sufficient proof to sustain the finding' 
of the trial court that the records were fraudulently altered, as al- 
leged in the bill. There was but one call for the spécial meeting of 
the stockholders of the corporation. That call was signed by Thomas 
S. Nowell, as président, by Henry Endicott, as a stockholder, and by 
three others. It notified the stockholders of the proposai to purchase 
the mining claims so offered for sale, and it enumerated them in the 
foUowing order: Northern Light No. 1, Johnson, Portsmouth, Se- 
waird Extension, Columbian East Extension, Bear Extension, Savage 
Extension, Lùcky Boy, Columbian West Extension, Selkirk, Rustler, 
Alaska Maid, Ackropolis, Northern Star, Northern Light No. 2. In 
the books of the records of the stockholders' meeting so called on 
June 24, 1896, what purports to be a copy of the call of the .spécial 
meeting is recorded. In thàt record a most significant change is 
found in the order of enumeration of the claims, the purchase of 
which was to be considered at said meeting. By the change so made 
the three claims in controversy are placed first in the list. At that 
meeting Thoinas S. Nowell, who held the proxies of Henry Endicott 
and William Endicott, was not présent in person; but he was rep- 
resented by William S. Payson, who held his proxy and in whose 
handwriting the records are written. A. L,. Nowell was also présent. 
The capital stock of the company was increased in the sum of $1,500,- 
000. According to the record as it now appears, A. L. Nowell present- 
ed a written offer from Thomas S. Nowell, the recorded copy of which 
begins thus : 

"To the Berner's Bay Mining and Mllling Company, 30 Bxcliange Street, 
Portland, Me. — Gentlemen: I hereby offer on belialf of myself ajid Willis E- 
Nowell to sell or eonvey or cause to be conveyed to your said corporation 
thé las^ twelve mines, mining claims and properties named in article 3 of 
the call for the spécial meeting of June 24, 1896, for the one million flve 
hundred thousand shares of new stock of said corporation," etc. 

The original ofïer, a copy of which so purports to be transcribed 
into the record, shows upon its face that it was originally drawn in 
conformity with the original agreement between Thomas S. Nowelî 
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and Henry Endicott, and with the notice of the stockholdeis' meeting. 
As produced in évidence, however, it contained interlineations which 
had first been made in pencil and afterward written in ink. One _o£ 
those interlineations very materially changed the purport of the in- 
strument. It is the interlineation of the words "last twelve" in the 
Hne after the word "mines." As copied into the record, however, 
the words "last twelve" were inserted, not after the word "mines," 
but before it. This altération of the original offer as it was accepted 
by Endicott, the intervener, and as it was proposed to the stockholders 
in the call for the spécial meeting, is in itself a very suspicions cir- 
cumstance. Its eiïect is to leave out of the ofïer those claims which 
Thomas S. Nowell himself declared to be the only claims of the 15 
offered for sale which were known to be of great value, and which 
had been openly offered for sale to the corporation in considération 
of the stock which was issued to said Thomas S. and Willis E. Nowell. 
But more suspicious than the altération of the written offer is the 
altération in the record of the notice of the spécial meeting as the 
same is carried into the minutes. For what purpose was the list 
of the mining claims therein enumerated and offered for sale so shift- 
ed as to présent the 3 claims now in controversy at the head of the 
group? Obviously it was for the purpose of making a record such 
that the original offer on which the stockholders acted and relied might 
be interlined and altered so as to leave out of the deal the 3 valuable 
claims constituting the Johnson Group. The altérations so made, 
under the circumstances, and in view of the fact that the records were 
in the hands of the Nowells, and the fact that none of the parties 
interested other than the Nowells and their clerk knew, as far as 
the évidence discloses, of the altérations at the time thereof, pré- 
sents a case which called upon the appellants to make full and com- 
plète explanation. This they hâve wholly failed to make. They offer 
no explanation whatever. There is no testimony that the altérations 
were made prior to or at the time of the meeting, and it is shown that 
Thomas. S. Nowell and Willis E. Nowell received the full amount of 
the considération prince for which they originally offered the 15 min- 
ing claims, including the 3 which they represented to constitute the 
chief value of the properties so offered. 

Thomas S. Nowell, it is true, in bis testimony, disclaimed ail knowl- 
edge of the interlineations and altérations, and denied that any propo- 
sition was ever made at the stockholders' meeting to sell the 15 mining 
claims to the corporation ; but he did not deny bis letter to Endicott 
in which he proposed to sell the 15 mining claims to the company, 
including the 3 in controversy. Nor did he deny that he had signed 
the original notice caUing the stockholders' meeting to consider the 
acquisition of those claims. Nor did he deny that six months after 
the stockholders' meeting he stated to Endicott that the reason why 
the claims in controversy had not been conveyed to the Berner's Bay 
Company was that a patent had not then been obtained for them — a 
reason which, we may hère remark, does not appear to bave been 
candid, for the want of a p»tent was no impediment to the conveyance 
of the claims, and in fact they were conveyed to the Nowell Company 
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in 1899, several years before the issuance of the patent. Nowell's 
testimony, so far from ekplaining- the altérations in the record, is 
of suçh a. nature, on the whole, as to cast additional suspicion upon 
that which arises from; the condition of the records themselves. Wil- 
liam Payson, who acted as the clerk and in whose handwriting the 
record is, was not called as a witness. Said the court, in Smith v. 
U. S., 2 Wall. 219, 17 h, Ed. 788 : . 

"The gênerai rule is that where aiiy suspicion Is ralsed as to the frenuine- 
ness of an altered instrument, wlietlier It be apparent upo" Inspection or is 
made so by extraneous évidence, tho party produc-ing the instrument and claim- 
Ing under it is bound to remove the suspicion by accouuting for the altéra- 
tion." 

'l'he appellants earnestly insist that the lâches of the appellees is 
such as to bar their right to équitable, relief. It is not shown that the 
values of the mining properties in controversy hâve increased since 
the time when the contract for their sale was made. As to the de- 
lay of the intervener, Endicott, in .asserting his rights, his testimony 
is that he did not discover the fraud until some six months after the 
stockholders' meeting, and that at that time, in a conversation with 
Thomas S. Nowell, the latter informed him that the reason why the 
mines had not been conveyed was "that they could not convey them 
for they had not procured the patent yet." Endicott testified, further, 
that thereafter he made search for Nowell's letter to him of June 3, 
1896, concerning the proposed sale of the 15 mining claims to the 
Company, but that he could not find it until 1900, and that thereafter 
Nowell was making endeavors to sell the Bemer's Bay and Johnson 
property together, and that he (Endicott) was more anxious to real- 
ize on such deal than to delay the consummation of the same by liti- 
gation over the title of the Johnson properties. But he testified that 
on fînding the letter he sent a copy thereof to Nowell and informed 
him "that we consider we hâve at least a moral claim on the Johnson 
property." 

So far as the other appellee is ooncerned, it is sufïîcient to direct at- 
tention to the fact that, from the year 1898 until just prior to the com- 
menceinent of this suit, E. D. Nowell, the son of Thomas S. Nowell, 
and a stockholder in the Alaska Nowell Company, was the sole receiver 
of the Berner's Bay Company. As such receiver, he was the proper per- 
son to institute a suit to enforce the trust against the appellants. Ow- 
ing to his relation to the appellants and his own interest in the Alaska 
Nowell Company, he was unwilling to bring the suit. In the fall of 1905 
a reorganization committee, which had become interested in the proper- 
ties of the Berner's Bay Company on behalf of a large body of 
creditors, became possessed of knowledge of the nature of the transac- 
tions preceding and attending the stockholders' meeting of June 24, 
1896, and caused a request to be served upon the receiver, F. D. Now- 
ell, to bring suit to enforce the spécifie performance of the contract 
for the conveyance of the Johnson Group; but he refused to comply 
therewith. It was not until a co-receiver was appointed and an order 
of the court obtained requiring the receiver to institute a suit that the 
présent suit was commenced. Whether équitable relief shall be barred 
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for lâches must largely dépend upon the circumstances of each case. 
Where there is no considérable change in the value of the property 
involved so as to make the relief équitable, the mère lapse of time, 
even for a period longer than that which intervened in the présent case, 
is not necessarily conclusive against the right of relief. Especially 
is this so in a case such as the présent, where trust and confidence 
were imposed by stockholders in the président of a corporation, who, 
with his relatives and subordinates, had the sole control and posses- 
sion of the records of the company and fraudulently altered the same 
so as to évade the obligation on a contract made and entered into 
for the conveyance to the corporation of real estate, which in equity 
still belongs to it and is held in trust for it. 

The appellants make the contention that the issuance of a patent 
from the United States to the Nowell Company for the mining claims in 
controversy was conclusive of the rights of ail parties, including the 
Berner's Bay Company, and that the appellees waived ail claim to said 
property by failing to adverse the Nowell Company's application for 
the patent. It is sufficient to say, in answer to this, that the appellees 
do not claim adversely to the patent, but under it. The purpose of 
the présent suit is to establish and enforce a trust. The statute pro- 
viding for adverse proceedings on an application for a patent, says 
Lindley, "hâve référence to an adverse claim arising from independ- 
ent and conflicting locations of the same ground, and not to a con- 
troversy between co-owners or others claiming under the same lo- 
cation." Lindley on Mines (2d Ed.) 738; Turner v. Sawyer, 150 
U. S. 578, 14 Sup. et. 192, 37 L. Ed. 1189 ; Stevens v. Grand Central 
Mining Co., 133 Fed. 28, 67 C. C. A. 384. In the fact that an applica- 
tion was made for a patent by the Nowells there was nothing to indi- 
cate to the Berner's Bay Company, or to any of its stockholders, that 
the intention was to acquire a title adverse to them. The déclaration 
of Thomas S. Nowell to Endicott, made some six months after the 
stockholders' meeting, that the reason why the claims in controversy 
had not been transferred to the Berner's Bay Company was that a 
patent had not been obtained thereto, was not inconsistent with a 
purpose on the part of the Nowells to obtain a patent for the bene- 
fit of the company, and in furtherance of the original agreement to 
transfer the claims to the company. 

We find no error for which the decree should be reversed. 

It is, accordingly, affirmed. 



EDDY V. CITY AND COUNTY OF SAN FRANCISCO. 

(Circuit Court of Appeals, Ninth Circuit. June 8, 1908.) 

No. 1,430. 

MuNiciPAT. CoKPOBATTONS— Suit to Enfobce Patment or Boin'ds— Lâches— 
Unbxcused Delay in Bbinging Suit. 

A bill to charge a municipal corporation as a voluntary trustée under 
a législative act which required it to levy and collect taxes within a 
certain improvement district, and from tlie fund collected to pay the inter- 
est and principal of certain bonds, of one of which complainant was the 
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owner, which shows on its face that the défendant ceased and refused 
to perform any of such requlred acts 25 years before the bill was flled, 
that no Ijiterest had been pald slnce that time, and that the bonds 
matured 8 years before suit, and allèges no facts whleh excuse the delay 
In brlnglng suit, dlseloses such lâches as to defeat the right to maln- 
taln the suit and renders the bill demurrable. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

For opinion 'below, see 148 Fed. 373. 

On Jànuary 4, 1904, the appellaut flled her bill agalnst the appellee to 
charge the latter as trustée with the paymènt of certain bonds and coupons 
owned by the appellant, which had been issùed under the act of the Légis- 
lature of the State of California entitled "An act authorlzlng the wldening 
of Dupont Street, In the elty and eounty of San Francisco," approved March 
24, 1876 St. Cal. 1876, p. 433, c. 320, The bonds were issued On January 1, 
1877, dnd ^ivere payable 20 years after that date. To each bond were attached 
40 coupons : for . interest for the period of six months, payable, respectively, 
on January, Ist and July Ist of each year, up to January 1, 1897. The bill 
allèges that the appellant is the. owner and holder of 10 of such bonds, and 
.that ail of the cdupons sa,ve the flrst 5 are'unpaid; that under the provisions 
of the statute referred to the appellee became a voluntary trustée of the 
apjtellant for the collection of the taxes thereln provided for, and for the 
application thereof to the payaient of the interest coupons and the bonds; 
that the appellee and its offlcers hâve failed and neglected to levy and collect 
the taxes prorlded for, and to provide a sufflcient fund to pay the Interest 
coupons as the same accrued, ci' to redeeui the bonds. The bill prayed for an 
accountlng of the sums coUected as taxes under the provisions of the act, 
and that the appellant hâve judgment fpr .the amount so due her, with in- 
terest thçreon, and that the appellee be required to levy and collect taxes as 
requlred bif said act sufllcient to pay the sum due. To the amended bill, filed 
by the appellant on November 4, 1005, a demurrer w^as interposed for want 
of equity, and on the further grounds that the appellant had an adéquate 
remedy at law, that the suit was barred by the statute of limitations, aud 
that the appellant had lost her right to équitable relief by her lacheSj and 
that there was nonjoinder of necessary parties, In that the owuers of the 
propêrty subject to taxation were not made défendants to the bill. 

By the act under which the bonds were Issued it was provided by section 
1 that the width of Dupont street might be increased, and by section 2 that 
the value of the land taken to widen the Street, and the damages to improve- 
ments on such land, and ail expenses incident to the wldening of the street, 
were to bè treated as the cost of wldening the street, and wefe to be assessed 
iipon the district descrlbed in the act as benefited thereby. Section 3 marked 
the boundaries of the district upon which was to be impbsed the cost of the 
improvement; By section 4 the mayor, auditor, and eounty surveyor of the 
appellee and thelr succèssOrs in office were constituted a board of Dupont 
street commissioners, who were to be paid eaCh $2,000 as compensation for 
thelr services. Sections 5, 6, and 7 prescribed the methods of apportioning 
the damages and imposlng the benefits so to be assessed. Section 8 provided 
for the interposition with the eounty court of objections by parties inter- 
ested in thé land within thé district to thë assessment sb made by the board, 
and authoriged, the court to hear the same, and to either approve the as- 
sessment 6ic rëfer the same back to the board, with directions to modlfy 
the same. Section 9 authorized the issuance of the bonds and coupons, and 
section 11 authorized the mayor, auditor, and treasurer of the appellee to 
sell and! dispose' of bonds sUfficient td realize the money requislte to meet 
and discharge ail the expenses and damages arlsing from the wldening of the 
street, the money arlsing therefrom to be knôwn and designated as the "Du- 
pont Street Fund," and authorized the board of commissioners to glve no- 
tice by publication that they weré prepared to pay in fnll ail unpaid demanda 
and liabllitles as fixed by the final report of the board, and, upon recelving 
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from the persons entltled thereto proper deeds aud quittances, the board was 
to glve to them orders upon the treasury for the amount shown to be due 
accordiiig to the final report, payable out of said Dupont street fund. By 
section 12 It was provided that a majority of the property owners frontlng 
on Dupont street, between Market and Bush streets, might defeat the ini- 
provement and relicve themselves from any burden on account thereof hy 
tiling a written protest withln the time specified, and that unless within 
that time a majority of the property owners on Dupont street, between Bush 
and Filbert, should pétition therefor, there should be no widenlng of Dupont 
street north of Bush street, and that portion would be excluded from the 
opération of the aet. By section 13 it was provided that there was to be 
levied, assessed, and collected annually, at the same time and in the same 
nianner as other taxes in the city and county, a tax upon the lands within 
the district sufficient to pay the intérest on said bonds as the same matured, 
said tax to be collected out of the said land only; that, when collected, the 
moneys were to be paid to the treasurer of the appellee, and were to con- 
,'ititute a part of the Dupont street fund, and were to be paid out by said 
treasurer only in payment of the coupons attached to said bonds when the 
same became due, and there was also to be levied and assessed on the same 
lands, and collected at the same time and manner as other taxes, an assessment 
for each $100 valuation sufficient to ralse one-twentleth of the principal of 
the bonds, which was to constitute a sinking fund for the rédemption of the 
bonds. By section 21 it was provided as follows: "The board of supervisors 
of the city and county of San Francisco are hereby authorized, if in the judg- 
ment of said board it should be expédient that Dupont street should be 
widened in accordanee with and in the mode prescribed in thls act, to express 
such judgment by resolution or order in such form as they may deem advisable, 
within sixty days after the passage of this act, and In the event that such 
board of supervisors within said period of sixty days after the passage of 
thls act should fail to pass an order or adopt a resolution declaring it ex- 
pédient to widen Dupont street under the provisions of this act, no further 
proceeding shall be had or taken under this act for any purpose whatever, 
and said street shall remain of its présent width ; but if said board pass 
such resolution, then ail proceedlngs thereafter shall be taken under the 
provisions of this act." Section 22 provides as follows: "The completion of 
the work described In this act shall be deemed an absolute acceptante by the 
owners of ail lands affected by this act and by thelr successors in intérest 
of the lien ereated by this act upon the several lots so affected, and it shall 
operate as an absolute waiver of ail claiui in the future upon the city and 
county of San Francisco for any part of the debt ereated by the bonds au- 
thorized to be issued by this act, and their successors in mterest. ïhis shall 
be regarded as a contract between said owners and the holders of said bonds 
and said city and county, and this provision shall be stated on the face of the 
bonds." 

W. T. Hume, C. M. Simpson, and John H. Dickinson, for appel- 
lant. 

Wm. G. Burke, Garrett W. McEnerney, and D. Freidenrich, for ap- 
pellee. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT. 
District Judges. 

GILBERT, Circuit Judge (after stating the facts as above). This 
is a suit brought upon Dupont street bonds of the same issue as 
those which were involved in the décision of this court in Mather v. 
City and County of San Francisco, 115 Fed. 37, 53 C. C. A. 631. 
In that case a bondholder brought an action at law upon certain bonds 
in order to obtain a judgment preliminary to an application for man- 
:dam.us to the officers of the city and county for the collection of 
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the taxes for the payment of the same. The présent case is a suit in 
equity, the purpose of which is to charge the appellee as a voluntary 
trustée, of the appellant for the collection of the taxes provided for 
in the act authorizing the widening of Dupont street, and it is the 
contention of the appellant that such a suit is maintainable under the 
authority of Warner v. New Orléans, 167 U. S. 467, 17 Sup. Ct. 
892, 4:2'L. Ed. 239, and New Orléans v. Warner, 175 U. S. 120, 20 
Sup. Ct. 44, 44 L. Ed. 96. We find it unnecessary to décide whether 
the doctrine applicable to the présent case is found in those décisions, 
or in the .case of Peake v. City of New Orléans, 139 U. S. 342, 11 
Sup, Ct. .541j 35 L. Ed. 131, which iscited and relied upon by the ap- 
pellee. Assuming that by exercising the option granted to it by sec- 
tion 21 of the act, and adopting the resolution which it was thereby 
authorized to adopt, the appellee became a voluntary trustée for the 
collection of the taxes and the payment of the same to the bondholder, 
we are of the opinion that the facts alleged in the bill affirmatively 
show that' the appellant's prayer for équitable relief must be denied 
on accourit of her lâches. From the bill it appears that the principal 
of the bonds became due and payable January 1, 1897, and that the 35 
unpaid interest coupons attached thereto became due and payable semi- 
yearly from the year 187*9 to the year 1897; in other words, at 
the tiiyié' ëï the commencement of the suit nearly 8 years had elapsed 
smce the accrual of the cause of action on the bonds, and 25 years 
had ; elapsed since the aecrual of the cause of action on the first unpaid 
coupon. In New Orléans v. Warner, 175 U. S. 120-130, 20 Sup. Ct. 
44, 48, 44 L. Ed. 96, the court said : 

"Having thus voluntarily assumed the obligations of a trustée with respect 
to this f und, it caniiot now set up the statute of limitations against an obli- 
gation which, as such trustée, it had undertaken and failed to perform. 
The rule Is well settled that in actions by cestùis qui trust against an ex- 
press trustée, the statute of limitations has no application, and no length of 
time is a bar. Whlle that relation continues, and nutil a distinct répudia- 
tion of the trust by the trustée, the possession of one is the possession of 
the other, and there is no adverse relation between them. * * * to set 
the statute in motion the relation of the parties must be hostile, and so long 
as their interests are common, or thelr relations flduciary, as in the case 
of landlord and tenant, guardian and ward, vendor and vendee, tenants in 
common, or trustée and cestuis qui trust, the statute does not begin to ruu. 
This language of the opinion is expressly relied upon by the appellant in this 
case ; but It is to be observed that in the case then under considération the 
court proceeded to say that the trust had never been repudlated by the eity, 
and pointed to the fact that one of the défenses set up in the answer was that 
the City had applied itself with great diligence and to the fuU estent of its 
ability to improve and make serviceahle the drainage work and to proceed 
with the collection of the drainage taxes, and did ail In its power to prose- 
cute the collection of the same. 'Inde«l,' said the court, 'the whole gist 
of the answer is that the city has executed its trust faithfully, so far as it 
was possible to do so, by collecting assessmeuts against prlvate persons, but 
has not accounted for taxes assessed against itself beeause it is not legally re- 
sponslble therefor. There Is no clalm throughout the answer that the city 
disavowed the trust.' " 

Such is not the case presented upon the bill now under considération. 
It is true that the appellee has not answered setting forth its attitude 
to the subject-matter of the suit; but it is well settled that, where the 
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bill shows upon its face that the plaintiff by reason of lapse of time 
and of his own lâches is not entitled to relief, the objection may be 
taken by demurrer. Maxwell v. Kennedy, 8 How. 210, 12 L. Ed. 
1051; National Bank v. Carpenter. 101 U. S. 567, 35 L. Ed. 815; 
Lansdale v. Smith, 106 U. S. 391, 1 Sup. Ct. 350, 27 L, Ed. 219. 

Tiirning to the bill in the présent case, we find therein the allégation 
that "at divers and sundry times since the year 1877 and the commence- 
ment of this suit" the appellant has demanded payment of the bonds 
and the interest coupons, and that payment has been refused; that 
the appellee. "in violation of the terms of said trust and its duty and 
obligation thereunder, did not keep and perform the conditions and 
obligations of said trust, and has wholly abandoned the same without 
notice of any kind to this plaintiff, and did not perform the duties im- 
posed upon it as trustée as defined in said act, but, on the contrary, 
failed and neglected, during the time specified in said act, or at any 
time, to assess, levy, and collect, or cause to be assessed, levied, and 
collected, from the property specified in said act or otherwise, taxes 
sufîicient to pay the interest coupons, and to redeem the said bonds." 
The bill proceeds to set forth the excuses proffered by the appellee 
for failing to fulfill the obligations imposed upon it by the act of the 
Législature, which excuses are, among others, that suits were brought 
in 1880 to enjoin the tax collector from selling property in said dis- 
trict for payment of taxes assessed for the purpose of carrying out 
the scheme of the act. In brief, the bill présents a case where the 
alleged trustée had 25 years before the commencement of this suit 
ceased and refused to perform any of the acts required to be performed 
by it under the terms of the statute, and, while it allèges affirmatively 
that the appellee never at any time asserted to the appellant that it 
was not liable as trustée or otherwise upon such bonds and coupons, 
it makes no allégation that the default and refusai of the appellee to 
collect taxes and pay coupons which accrued 25 years before the com- 
mencement of the suit was not well known to her at the time. In 
fact, the contrary appears from the bill. The allégation is that, al- 
though the trustée repudiated the trust, it never advised her person- 
ally of that fact. This is clearly insufficient to excuse appellant's 
lâches, and her waiting ail thèse years before taking any step what- 
ever to enforce her rights. 

It is true it is well settled by the authorities that the statute of limi- 
tations has no application to an express continuing trust not disavow- 
ed to the knowledge of the cestui que trust. But when the trust is 
repudiated, and knowledge of the répudiation is brought home to the 
cestui que trust, the case is brought within the ordinary rules of limi- 
tations and lâches. In the leading American case of Kane v. Blood- 
good, 7 Johns. Ch. (N. Y.) 90, 11 Am. Dec. 417, Chancellor Kent ex- 
pressed the rule which has since been followed in numerous décisions : 

"ïhe trusts intended by the courts of equity not to be rencbed or affectée! 
by the statute of limitations are those technieal and continuing trusts which 
are not at ail cognizable at law, but fall within the proper pecullar and ex- 
clusive jnrlsdictlon of this court." 

In Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610, 30 L. Ed. 718, 
the court said : 
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"Indepenclently of any statute of limitations, courts of equity uniformly 
décline to assist a person who lias slept upon his riglits and shows no excuse 
for his lâches in assertlng them." 

That language was used in a case in which it was held that a bill 
in equity against persons holding a f und in trust for the common 
benefit of the members of a voluntary association living together as 
a community cannot, whether the trust is lawful or uniawful, be 
maintained by one who has left the vicinity and for 50 years after- 
wards has taken no step to claim any interest in the fund ; and the 
court quoted the language of Lord Camden in Smith v. Clay, 3 Bro. 
Gh. 640, as follows : 

"A court of equity has always refused Its aid to stale demands, wliere the 
party slept upon his rlghts and acquiesced for a great length of tiuie. Noth- 
Ing can call forth this court into activity but conscience, good faith, and 
reaspnable diligence. Where thèse are wanting, the court is passive, and 
does nothliig. Lâches and neglect are always discountenanced ; and therefore, 
froni the beginning of this jurisdiction, there was always a limitation to suits 
in this court." 

In 28 Amer. & Eng. Ency. of Law, 1134, it is said: 

"But when the trust relation is terminttted in any way, as by the open 
répudiation and disavowal of the trustée, or by some default on his part, or 
by vesting of the légal title in the cestui, or in some other way, and such 
termina tion is known to the beneflciary, then, and not untii then, the pos- 
session of the trustée becomes adverse and the statute begins to run in his 
favor." 

In Boyd v.Munro, 33 S. C. 249, 10 S: E. 963, the court said. 

"For it is. weii settled that eveu in cases of express technical trusts, where 
a trustée does an act expressive of an Intention to repudiate the trust, the 
knowledge of which is brought home to the cestuis que trust, the statute 
will comniencGto run at that time." 

The obligation resting upon the appellee was not a mère naked 
trust to hold property for a cestui que trust. The trust, if there were 
a trust, was an active one — one which required of the appellee the 
prompt and diligent performance of certain prescribed acts. Accord- 
ing to the bill it not only failed to perform thèse duties, but at least 
as early as 1881 it failed to protect the interest of its cestuis que trust- 
ent and to intervene in défense of a suit to enjoin its tax collector 
from coUecting the assessments. Ail thèse acts, public as they were, 
and not alleged to hâve beeq unknown to the appellant at the time 
thereof, constituted a répudiation of the trust, and imposed upon the 
appellant the duty of tiraely action to protect her interests. The ap- 
plication of the doctrine that equity will withhold relief from those 
who hâve delayed the assertion of their rights dépends upon the cir- 
cumstances of each case. It does not always dépend : upon mère lapse 
of time. It inyolves, also, the question of change of situation which 
occurring during neglectful repose may render relief inéquitable. The 
real parties in interest hère, the parties to be afïected by the relief which 
is sought, are the owners of the land included in the district made tax- 
able for the improvement. In the years that hâve passed since the 
maturity of the bonds and: coupons it is reasonableto. assume that a 
very considérable portion of that land may hâve been conveyed or 
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incumbered and that extensive improvements may hâve been made 
thereon. There was evidently nothing of record to indicate that, when 
so sold or incumbered or improved, such lands were to be subjected 
to the taxation which the appellant now seelis to impose upon them. 
Every considération of justice and equity required the appellant to 
move more promptly for the protection of her rights. More than a 
score of years before this suit was commenced she had her légal reme- 
dy by an action at law to obtain judgment upon the unpaid coupons 
preliminary to compelling the collection of taxes for their payment. 
Instead of so doing, she chose to wait iintil the great lapse of time 
and the changed situation of the parties in interest hâve rendered in- 
équitable the interposition of a court of equity in her behalf. 
The decree is affirmed. 



ROCHBSTEK GERMAN INS. CO., OF ROCHESTER. N. Y., et al. v. 

SCHMIDÏ. 

(Circuit Court of Appeals, Fourth Circuit. May 9, 1908.) 

No. 756. 

1. Appeal and Erhob— Review— Findings of Jtjdge. 

The findings of a trial judge sitting in equity ought net to be set 
aside on appeal, if there is légal évidence to sustaiu them. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 8&70-3978.] 

2. INSUBANCE— "Sole Ownebsiiip"— "Unconditionai., Owner.s[iip." 

Insured's ownership is "sole" wheu no oue other than insured bas any 
Interest in the property as owner, anfl is "unconditional" when the 
quality of the estate is not llmited or afïected by any condition. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, p. 
6545 ; vol. 8, pp. 7154, 7155.1 

3. Same— Provision fob Sole Ownekship. 

A condition in an Insurance policy that, if the insured is not the sole, 
entlre, and unconditional owner, the policy shall be vold, Is reasonable 
and valid, and a failure to disclose the real state of the title, if not 
sole, etc., is fatal, though such failure is unintentional. 

4. Same— Nattjbe of Title. 

Certain pollcles contalned a clause that they Should be void If the In- 
terest of the Insured Wàs other than unconditional and sole ownership. 
or if the subjéct of Insurance was a building on ground not owned by the 
Insured in fee. The titje to the land in questiop long prior to the Is- 
suance of the pollcles had been transferred to ifisured's wlfe, and, she 
dying intestate, title descended one-thlrd to insured and two-thirds to 
hls dàughters. Wlthout objection from the daughters, insured had always 
treated the property as his own, having bouglit and paid for It origlnally. 
He paid taxes, built and controUed houses thereon, and collected rents, 
and at his own çbst had placed on the property the building and ma- 
ehinery destroyed. He made no wrltten application for the Insurance 
and no représentation with regard to the title of the land. Eeld, that 
the policies were void for want of unconditional and sole ownership in 
Insured, though the condition of the title did not increase the risk. 

5. COSTS— DiSCBETION OF COUBT— EQUITY PBOOBEDINGS. 

Where certain insurers, having a valid défense to certain actions on 
policies at law, instituted a suit in equity to détermine the respective 
liabillties of various companies and to enjoin the prosecutlon of actions 
at law on the policies, greatly augmenting the costs, whleh were Imposed 
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on the companles In the trial court by a deeree against them, whlch 
was reversed on appeal, a judgment tor costs at tlie trial should be 
affirmed, and the costs on appeal divlded, one-halt to be paid by the 
Insurance companles and one-half by thè clalmaut. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

For opinion below, see 151 Fed. 681. 

John P. Thomas and John T. Seibels (Thomas & Thomas, on the 
briefs), for appellants. 

D. W. Robinson and W. Boyd Evans (Lawson D. Melton, on the 
briefs), for appellee. 

Before PRITCHARD, Circuit Judge, and MORRIS and PUR- 
NELL, District Judges. 

MORRIS, District Judge. Frederick Schmidt, a citizen of Co- 
lumbia, S. C., having erected an ice manufacturing plant on Main 
Street in that city, effected fire Insurance thereon, through résident 
Insurance agents, to the total amount of $8,100 in the following com- 
panies, viz. : 

Rochester German Insurance Company $2,500 

Palatine Insurance Company, o( London, England .'?,,">00 

Phœnix Insurance Company, of Hartford, Couu 1,000 

Agricultural Insurance Company, of Watertown, N. Y 1,100 

Total $8,100 

On other adjoining land of his own in the same block Schmidt 
had. several dwelling houses and stores, a hôtel, and a laundry plant, 
on which he had obtained insurance through J. H. Walker & Co., 
résident insurance agents and bankers in Columbia, and, when he be- 
gan the érection of the ice plant, he promised to give them the in- 
surance on it, and before the ice plant began opération he took to them 
the estimate which his erecting engineer had made of the proper amount 
of insurance required, and Messrs. J. H. Walker & Co. prepared the 
policies. They were issued in May, 1903, insuring Frederick Schmidt 
against loss by fire. The items of insurance were distributed as fol- 
lows, each policy covering its pro rata amount: $1,350 on brick com- 
position roof building, occupied as an ice factory, and situated in the 
rear of No. 722, oh the east side of Maïïi street, page 19, block 249, 
Sanborn's Map, of Columbia, S. C. $5,850 on machlnery of ail kinds, 
pumps, and their connections, condensers, filtering apparatus, freez- 
ing tanks, including coils in storage rooms, pipes and piping, shafting, 
gearing, pulleys, hangers, tools, and implements, and ail other ma- 
diinery and implements used in and about the premises usual to an 
ice factory, while contained in the above building. $750 on boilers 
and engines, including ail connections and fixtures, foundations, and 
settings, while in communicating addition to the ice factory. $75 on 
stock of ammonia while contained in the above building. $75 oii 
stock of sait, while contained in the above building. Total, $8,100. 

The fire oecurred December 30, 1902. On March 12, 1903, Schmidt 
assigned the policies to his wife, Nora Martin Schmidt, and he died 
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May 10, 1903. Proof of loss having been furnished, and the companies 
having denied any liability for the losses, suits at law against each 
of the four insurance companies were instituted by the widow and 
assignée, on July 17, 1903, in an appropriate state court of South 
CaroHna, and pleas were filed by the défendants denying ail Hability. 
Two of the cases were removed by the défendants into the Circuit 
Court of the United States for the District of South Carolina, and 
the other two were not removed because the amount claimed was less 
than the required jurisdictional amount. Subsequently, on October 
28, 1903, the Rochester German Insurance Company filed in the Cir- 
cuit Court of the United States this bill of complaint, setting forth the 
issuing of the four policies of insurance, and that each company by 
said policies undertook to be answerable only for its pro rata of the 
loss on the items mentioned ; that, if the court should hold that there 
was any liability for the loss sustained, it should be apportioned ; that 
each insurer was interested in the liability of the other ; and that this 
could only be ascertained in one suit and in a court of equity. The 
bill of complaint fuUy sets out the défenses by reason of whichthe 
complainant contends that there was no liabiHty for the loss by fire, 
and prays the court to take jurisdiction and détermine the respective 
liabilities of each of the four companies, and to enjoin the said Nora 
Martin Schmidt from further prosecuting the actions at law, and prays 
that the case be referred to a master to take testimony and make a 
report thereof, and for other relief. 

The défendant, Nora Martin Schmidt, duly appeared and demurred 
to the bill, upon the ground that she was entitled to bave the cases 
she had instituted against the four insurance companies determined 
in a court of law, with a jury, and that the complainant and the other 
insurance companies had a plain, adéquate, and complète remedy and 
défense at law. This demurrer came on to be heard before the late 
Circuit Judge Simonton, and he held against the contention of Mrs. 
Schmidt that the court had jurisdiction to entertain the bill of com- 
plaint. 126 Fed. 998. The correctness of that décision is not before 
us for examination on this appeal, and cannot be considered by us. 
However, it is proper to bear in mind that the many questions of 
fact raised in this case involved almost entirely the credibility of wit- 
nesses and the weight of testimony, and were of the kind most ap- 
propriately tried by a jury; and the appellants having, against the 
objections of the appellee, brought thèse issues into a court of equity, 
where they were most carefully considered and determined by the 
learned trial judge (District Judge Brawley), bis findings, Hke the 
verdict of a jury, ought not to be set aside if there is légal évidence 
to sustain them. 

The défenses pleaded by the companies were: (1) That Schmidt 
represented himself as sole owner of the property, when in fact he 
was owner only of an undivided one-third interest therein. (2) That 
he represented the property insured to be worth $8,100, whereas in 
fact it was not worth more than half that amount. (3) That the prop- 
erty insured was a manufacturing estabHshment which had ceased 
to be operated for ten consécutive days. (4) That the proofs of loss 
162 F.— 29 
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sworn to by Schmidt were informai, inaccurate, and false. (5) Falsc 
swearing, in stating that the origin of the fire was unknown to him, 
and did not originate by any act, design, or procurement on his part, 
and cohcealment and misrepresentation of material facts in regard 
thereto. 

The spécial master was appointed by an order signed on March 14, 
1904, and made his report on November 27, 1906 ; so that, instead of 
the continuons progress of a jury trial, there was 3^2 years spent 
in taking the testimony. The opinion; and findings of Judge Brawley 
cover 10 pages of the printed record, and in it he carefully considers 
and détermines every défense made by the insurance companies, with 
the resuit that he entered a decree against the insurance companies, on 
the Ist of March, 1907, amounting to $6,827.18, to be apportioned pro 
rata among the: four insurance companies. There were filed 32 as- 
signments Gj[ ,error by the insurance companies, questioning every. 
finding even of the most incidental and unimportant iact mentioned 
by the trial judge in his opinion; but as there was ample évidence, 
if believed by the trial judge, to support every disputed fact, we shall 
not re-examine his findings of f act. 

Thé only vital question of law decided by the trial judge and ex- 
cepted towas with regard to the insured's titleto^the land on which 
the insured ice plapt was located. The title to that part of the land 
on which the ice plant was placed had been, years before, deeded to 
his wife. She had died intestate some years before the insurance was 
efïect^d. The title to the Jand, upon her death, descend ed one-third 
to Schmidt and two-thirds to his five daughters. Without objection 
from his daughters, he had always treated this property as his own. 
He had bought and paid for it originally, had always paid the taxes 
on it. He had built houses on it, and controUed them, and collected 
the rents, and at his own cost had placed on it the building and the 
machinery for the ice plant. He made no written application for the 
insurance and no represçntatipn with regard to the title to the land. 
He placed the business of insuring the ice plant in the hands of the 
résident agents bi the insurance cornpanies, and they, without ques- 
tioning Schmidt as to his title to the land, prepared the policies on 
the usual standard forra covering the building, machinery, and mer- 
chandise. The policies contained the clause in cômmon use in stand- 
ard policies: 

"This ^ntlre poUcy ♦ * ,.♦ shair be vold • * * If the interest of the 
Insured be other than uncondltlonal and sole ownershlp, or If the subject of 
insurance be a t^ullding oh grouhd not owned by the Insured In fee simple." 

This express condition of the policy gives rise to a distinct ques- 
tion of law as to which the facts are nçt in dispute. The land upon 
which Frederick Schmidt had bùilt thé insured ice plant had been 
conveyed in fëe to his dèceased wife, and after her death, by the laws 
bf South Gâtôliha, he was éntitled to one-third, and her five children 
were éntitled to the other two-thirds; Does that, even though Frede- 
rick Schmidt had origiiiâlly paid for thè property, the title to which 
was conyeyed to hïS' wife, and even though he had always paid the 
taxes on it, and paid for the improvements he erectéd on it, gratify 
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the express condition of the policy that he was the unconditional and 
sole owner and that he owned the ground in f ee simple ? 

We think that the weight of authority is that, when a policy con- 
tains this language, it is made an express condition of the validity 
of the policy. In 2 Clément on Insurance, p. 152, it is said : 

"An liisured's ownership is sole when no one else has any interest in tlie 
property as owner, and is unconditional wlien the (juality of the estate is not 
limlted or afîectecl by any condition." 

In 1 May on Insurance, § 287, it is stated : 

"A condition that, if the insured is not the sole, entire, and unconditional 
owner, the policy shall be void, is reasonable and valid, and failure to disclose 
the real state of the title, if not sole, etc., will be fatal, although the in- 
sured was not questioned as to that fact." 

Schroedel v. Humboldt Fire Ins. Co., 158 Pa. 459, 27 Atl. 1077, 
was a case arising upon a similarly worded condition in a policy is- 
sued to John Schroedel. The court said: 

"The uncontradieted évidence was that the title to the property was in 
the plaintifC and his wife .lolntly. This in the absence of any [iroof of fraud 
or mistake as to the insertion of the stipulations above quoted, was a flat 
bar to the plaintifC's recovery." 

See, also, 13 A. & E. Encyclopjedia of Law (2d Ed.) 233. 
In Hartford Fire Insurance Co. v. Keating, 86 Md. 130-145, 38 
Atl. 29, 31, 63 Am. St. Rep. 499, it is said: 

"To be unconditional and sole, the interest must be vested in the insured, 
not contingent or conditional, nor for years or life, nor in common, but of 
such a nature that the insured must sustain the entire loss if the property is 
destroyed ; and this is so whether the title is légal or équitable." 

See, also, Wineland v. Security Insurance Co., 53 Md. 276. 

For the reason that the title of Frederick Schmidt did not gratify 
the express condition upon which the policy was granted, the pol- 
icies never took effect, and we hâve no right to consider, under the 
circumstances of this case, whether or not the disclosure of the real 
title would hâve affected the risk or the rate of premium. Hunt v. 
Springfield, etc., Ins. Co., 196 U. S. 47, 25 Sup. Ct. 179, 49 L. Ed. 
381; Baltimore Fire Insurance Co. v. Loney, 20 Md. 20-36; Par- 
sons, Rich & Co. V. Lane, In re Millers' & Manuf'rs' Ins. Co., 97 Minn. 
98, 106 N. W. 485; Insurance Co. v. Cochran, 77 Miss. 348, 26 
South. 932; Palatine Ins. Co. v. Dickenson, 116 Ga. 794, 43 S. E. 
52 ; Scottish Union, etc., Ins. Co. v. Pettv, 21 Fia. 399 ; Waller v. 
Northern Assurance Co. (C. C.) 10 Fed. 232, 3 McCrary, 637. As 
soon as (during the preliminary examination as to the loss) the actual 
state of the title was disclosed, the défendant companies tendered a 
return of the premiums received. The weight of authority is that 
in policies of this kind, where the considération is entire, the contract 
is entire, and is void as an entirety. Bowman v. Franklin Insurance 
Company, 40 Md. 620-623; Agric. Ins. Co. v. Hamilton, 82 Md. 
88-96, 33 Atl. 429, 30 L. R. A. 633, 51 Am. St. Rep. 457. 

The learned trial judge, considering that Frederick Schmidt took 
the policy in the form in which it was tendered to him innocently and 
in good faith, and had an insurable interest, and had an équitable in- 



452 162 FEDERAL EEPORTEE. 

terest in the building and machinery, which with his own money he 
had placed on the land with the silent acquiescence of his children, 
and that if the true state of the title had been stated it would not hâve 
enhanced either the risk or the premium, and that the company had 
asked for no information about the title, and had in no ways suggest- 
ed to Schmidt that the matter of the title was material, came to the 
conclusion that, under ail thèse circumstances, it would be unconscion- 
able to hold that the policies were forfeited because an ignorant man 
had not stated an immaterial matter about which he had not been ask- 
ed and of the importance of which he had no conception. It is with 
great reluctance that we differ with this équitable treatment of this 
case; but, in view of the weight of authorities dealing with policies 
containing the express condition in question, we feel that the law is 
settled otherwise, and that the ruling below cannot be sustained. 

There remains a question as to the costs. By the bringing of thèse 
cases into an equity court, the costs hâve been greatly augmented. 
We think substantial equity will resuit from allowing the decree for 
costs below to remain as it was entered in the Circuit Court, and by 
dividing the costs in this court, one-half to be paid by Mrs. Schmidt 
and one-half by the four Insurance companies, ratably. 

Decree in favor of Mrs. Nora Martin Schmidt against the four In- 
surance companies reversed, except as to the costs. 

Reversed. 



TAYLOR V. NORFOLK & O. V. RY. CO. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1908.) 

No. 776. 

MOETGAGES—FoEECLOsuEE— Rétention of Jubisdiction by Teems of Deceee— 
Restraining Foeeclosubb. 

In a foreclosure suit against an electric railway company In a fédéral 
court, the receivers were ordered to instituto proceedings to condemn the 
interest of a trustée under mortgages executed by former owners covering 
the rlght of way upon which defendant's line was built and which it 
had purehased from one of the mortgagors and pald for. Pendlng such 
proceedings In a state court, decree of foreclosure was entered by the 
fédéral court and the property sold, the decree providing that ail ques- 
tions which might thereafter properly arlse there under were reserved, 
and the conveyance was made, with the benefit of ail suits or proceedings 
which had been Instltuted by the recelvers. Thereafter the trustée under 
such mortgages brought suit in a state court for their foreclosure. Eeld, 
that the fédéral court retained jurisdlction over the property and suit 
to such extent as to entltle it to entertain a supplemental blll by the pur- 
chaser to enjoln the prosecution of the foreclosure suit until the conclu- 
sion of the condeinnation proceedings. 

[Ed. Note- — Foreclosure In fédéral courts, see note to Seattle, L. S. & 
B. Ry. Co. V. Union Trust Co., 24 C. G A. 523.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

Reynolds D. Brown (G. A. Hanson and Burr, Brown & Ooyd, on 
the brief), for appellant. 

Henry W. Anderson (D. Lawrence Groner and Tazewell Taylor, on 
the brief), for appellee. 
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Before FULLER, Circuit Justice, and MORRIS and BRAWLEY, 
District Judges. 

MORRIS, District Judge. The proceeding in which the decree ap- 
pealed from was entered was in the nature of a supplemental 'bill or 
pétition filed in the case of Charles E. Fink v. Bay Shore Terminal 
Company and Others. That was a foreclosure suit under a deed of 
trust made by the Bay Shore Terminal Company, in which a decree 
was entered for the sale of the property involved in the présent sup- 
plementary proceeding, and it was sold to the Norfolk & Océan View 
Railway Company, a corporation of Virginia, the présent complainant. 
The property so sold was an electric street passenger railway, with its 
roadbed, rights of way, lands, buildings, bridges, and structures, pow- 
er plant, cars, and equipment of every kind, beginning at a point near 
Océan View, in the county of Norfolk, and extending thence south- 
v/ardly to the city of Norfolk, Va., together with the franchises, pow- 
ers, rights, and privilèges of the Bay Shore Terminal Company and 
the estate, right, title, and interest of said company in and to the same. 
The controversy in the présent proceeding bas référence to a strip of 
land, about six miles long, extending from Océan View to near the 
city of Norfolk, constituting the right of way on which the rails of 
the Norfolk & Océan View Railway Company are placed and the plot 
of land on which its power house is erected. 

The history of the title to this strip of land is as f ollows : The Tan- 
ner's Creek Drawbridge Company in 1865 was empowered to oon- 
struct and maintain a turnpike from Norfolk to Océan View, and by 
amendments to its charter was empowered to widen its road and to 
"sell or lease along its turnpike a right of way to any company or com- 
panies for the opération of an electric railroad and bicycle path or 
other similar enterprise." In 1898 the Tanner's Creek Drawbridge 
Company mortgaged its property and franchises to Walter H. Tay- 
lor, trustée, to secure an issue of bonds amounting to $25,000, which 
are still outstanding. In 1900 the Consolidated Turnpike Company 
acquired, with other turnpikes, the turnpike of the Tanner's Creek 
Drawbridge Company, subject to the $25,000 mortgage. Thereupon 
the Consolidated Turnpike Company mortgaged its property to said 
Walter H. Taylor, trustée, to secure $200,000 of its bonds, a part of 
which were issued and are still outstanding. Thereupon the Bay Shore 
Terminal Company was incorporated to construct an electric railway 
from Norfolk to Océan View upon the strip of land acquired as afore- 
said by the Consolidated Turnpike Company from the Tanner's Creek 
Drawbridge Company. 

The persons organizing the Bay Shore Terminal Company were, it 
is alleged, and not denied, the same persons who controlled the Con- 
solidated Turnpike Company, the boards of directors were substantially 
the same, and H. L. Page was président of both companies. Under 
thèse circumstances the Consolidated Turnpike Company sold to the 
Bay Shore Terminal Company the land and right of way in contro- 
versy. The considération therefor was $22,500 of the bonds of the 
Bay Shore Terminal Company, $5,625 at the par value of the stock of 
the Bay Shore Terminal Company, an agreement by the Terminal 
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' Company to build and maintain a new drawbridge over Tanner's creek, 
and an agreement by it to furnish without cost the electricity to operate 
the draw, if the same was operated by electric current. In considéra- 
tion of the said bonds and stock and agreements, the Consolidated 
Company conveyed to the Terminal Company with gênerai warranty 
the strip of land in question, being the whole length of the road to 
Océan View, and provided in the deed that the bonds and stock men- 
tioned as a part of the considération given for the deed should be 
transferred and turned over to Walter H. Taylor, trustée, to be held 
by him under the mortgage deeds to him, to secure, first, the bonds 
issued by the Tanner's Creek Drawbridge Company, and, secondly, to 
secure the bonds issued by the Consolidated Turnpike Company. The 
bonds and stock were subsequently put into the custody of the said 
Walter H. Taylor, and subsequently they were placed in the hands of 
a committee who were negotiating a reorganization of the lien claims 
against the Bay Shore Terminal Company. 

The Bay Shore Terminal Company had made a large issue of mort- 
gage bonds, and, becoming insolvent, receivers of it were appointed in 
the aforementioned case of Fihk v. Bay Shore Terminal Company, in 
which this supplemental bill was filed. A decree for foreclosure hav- 
ing been entered, a sale was made, and the Norfolk & Océan View 
Railway Company became the owner of the property. During the 
proceeding under the receivership, prior to the decree for sale, the 
spécial master reported to the court as follows : 

"It appeai's from the said deeds that the title of the Bay Shore Termiual 
Company, to Its right of way from Norfolk City Park to Océan View, and to 
the said parcel of land, Is Inenmhered by the liens of said deeds of trust. ïhe 
considération paid by the Bay Shore Terminal Company to the Consolidated 
Turnpike Company was paid in bonds and in work, as stated in the deed of the 
Inst-named company to the Bay Shore Terminal Company, aud was at the 
tlme said deed was made, In the opinion of the spécial master, "ample consid- 
ération for a good, sufflcient, and perfect title to said right of way and par- 
cel of land, and there is no further obligation on the part of the Bay Shore 
Terminal Company to the Consolidated Turnpike Company to be performed 
before the said Consolidated Tnrnpike Company shall make its deed to the 
Bay Shore Termiual Company perfect. ïhe spécial master, therefore recom- 
mends that the receivers of the Bay Shore Terminal Company be required to 
demand of the Consolidated Turnpike Company sueh action on its part as 
will release the said right of way and parcel of land from the incumbranees 
of said deeds of trust ; and, in the event said Consolidated Turnpike Company 
shall refuse and fail to do so, the said receivers shall be required to clear the 
title of the said right of way and parcel of land of ail incumbranees, by con- 
demnation proceedlngs or otherwise. Whlle the receivers hâve not been, and 
niay not be, disturbed in the possession and use of such right of way and 
parcel of land, the title to the same is a matter of such vital interest to auy 
future purchaser or owner of the said Bay Shore Terminal Company that it 
should not be left with any eloud upon it." 

And the court thereupon entered the following order: 

"This cause came on this day to be again heard upon the papers formerly 
read ; and it appearing to the court, from the report of Spécial Master R. T. 
Thorp, that the Bay Shore Terminal Company has never acquired title to a 
portion of its right of way and to the property upon which its power-house 
is located, the court doth adjudge, order, and decree that B. W. Leigh, H. L. 
Page, and J. A. C. Groner, receivers, do proceed in the proper court or courts 
to Institute condemnatlou proceedlngs for the purpose of acquiriug title to 
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y-iùd pvoperty, and sïiid recelvers are hereby autliorizeil to take any and ail 
;>('fessary steps to institute and conduct sitid condeuinatiou procccdings to as 
speedy a détermination as possible. 
"Jauuary 20, 1906. Edmund Waddill, Jr., U. S. Judge." 

Thereupon the receivers did institute condemnation proceedings iii 
the circuit court of Norfolk county to condemn any outstanding inter- 
est in the land in controversy ; but a certain Arthur W. Depue, having 
bought some of the ConsoHdated Company bonds, intervened in the 
condemnation case, and the same is still pending and unsettled. While 
the condemnation case instituted by the receivers appointed by the 
court below was still pending in the state court, the decree for the fore- 
closure sale was entered and the property sold. By the sixteenth clause 
of the decree it was provided that : 

"AU questions as to the distribution of the proceeds of sale, and al! ques- 
tions of costs, expenses, and allowances, and ail other questions uot dlsposed 
of by this decree, or which may properly arise under the same, or are proper 
subjects for turther direction, are reserved." 

In the deed executed to the Norfolk & Océan View Railway Com- 
pany, a draft of which was submitted to the court and expressly ap- 
proved by order of the court, it is stated that the conveyance is made 
"with the benefit of and subject to ail suits or proceedings which hâve 
been or might be instituted by said receivers." Afterwards the said 
Arthur W. Depue, as owner of certain of the said moitgage bonds is- 
sued by the Consolidated Turnpike Company, instituted in the state 
county court proceedings for the foreclosure of the mortgage and the 
sale of the strip of land on which the railway sold by the court below 
was constructed. Thereupon the Norfolk & Océan View Railway 
Company, the complainant in this supplemental case, filed its supple- 
mental bill and pétition, praying : 

"(1) That sidd court would eoustrue the sc-ope and effect of its various de- 
crees, deeds, and other acts in said suit, in so far as they affected the rights 
of the purchaser ; (2) that the court would adjudge that a f ull considération 
had been paid to Waîter H. Taylor, trustée, for the strip of land in contro- 
versy, and remove the cloud from the title thereto caused by the several deeds 
of trust hereinbefore reclted, and that Walter H. Taylor, trustée, might be 
brought before the court for that purpose, or, as an alternative relief, that 
Walter H. Taylor, trustée, be required to surrender the considération in the 
f orn^ of bonds and stock of the Bay Shore Terminal Company received and held 
by him as aforesald ; (3) that the court would take such steps as might be nec- 
essary to proteet the title conveyed to the purchaser under its decrees aforesald, 
aud to this end that it would enjoin Arthur W. Depue and Walter H. Taylor, 
trustée in the deed of trust aforesaid, from taking any action, in the state 
court or otherwise, to disturb the rights or the possession of the Norfolk &. 
Océan View Railway Company, acquired under decrees of the Circuit Court 
of the United States in the case of Finke v. Bay Shore Terminal Company, 
as aforesaid, until such riglits could be finally deterniined and litigated by that 
court." 

A temporary restraining order was granted, and subsequently, a 
plea having been filed by Arthur W. Depue, and answers by Walter 
H. Taylor, trustée, and by the Consolidated Turnpike Company, to- 
gether with numerous affidavits, a hearing was had, and the court 
thereupon, on September 27, 1907, granted a preliminary injunction, 
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enjoining until the further order of the court Arthur W. Depue, Wal- 
ter H. Taylor, trustée, and the Consolidated Turnpike Company from — • 

"prosecuting any suit against the Consolidated Turnpilve Company so f ar 
as tlie same affiects tlie title or ownership of the i)roperty conveyed by tlie 
commissioners of this court to tlie said petitionei- lu the ;il>ovo-entitled suit. 
or from doing any act or thing affectiiig the possession, use, aud enjoyineut 
by the said Norfolk & Océan View Kailvvay Company of that certain parcel 
of land between Norfolk and Océan View occupied by said company as Its 
rlght of way, being the same land which was conveyed to said company by the 
commissioners of this court under decree In this cause of the 17th day of 
February. 1907." 

It thus appears that the court below held that it had jurisdictîon 
to entertain the supplemental bill and to maintain the then status until 
the supplemental bill could be fînally heard. The questions now be- 
fore us are as to the jurisdiction of the court below to entertain the 
bill, and, if it had jurisdiction, as to the exercise of its discrétion in 
granting the injunction. 

It is not to be denied that in thè original case, in which the decree for 
sale was entered and the sale made, the question of the lien of the prior 
mortgages on this right of way was brought to the attention of the 
court and was dealt with by the court. By its order of January 20, 
1906, the court directed its receivers to proceed by condemnation pro- 
ceedings to acquire the outstanding interest vested in Walter H. Tay- 
lor, trustée, by the mortgage deeds ; and the receivers, acting by au- 
thority of the court, instituted that proceeding March 3, 1906, which 
was in rem, of which every one having any interest in the subject 
matter was bound to take notice. In those proceedings Arthus AV. De- 
pue appeared and demurred; but his demurrer was overruled, and 
he then answered generally. The state court then appointed commis- 
sioners, who made their report, which was excepted to by the said De- 
pue. Thèse exceptions, we understand, hâve not been disposed of, and 
the case remains pending. 

This condemnation proceeding having been so instituted by authority 
of the court which had possession of the railroad property, and the 
railroad property having been sold as a going concern, with ail its 
rights of way, franchises, and privilèges, it seems clear that when the 
deed of conveyance recites that the deed conveys the right of way and 
land in question, "with the benefit of and subject to ail suits or pro- 
ceedings which hâve been or may be or might be instituted by said 
receivers," it refers to this very condemnation proceeding designed to 
acquire whatever remuant of title remained in the trustée to whom the 
title had been conveyed to secure the mortgage bonds in question. 
The attempt to foreclose that mortgage by the appellant was an at- 
tempt after the condemnation proceedings was instituted to render those 
proceedings nugatory by selling the property to be condemned, inclûd- 
ing with it the railroad which had been built on the right of way, and 
to complète which the court's receivers had spent several hundred 
thousand dollars, and for which the purchasers at the court's sale had 
paid $765,000. 

It would seem that every équitable considération supports the right 
of the court to protect its purchaser by enjoining the foreclosure and 
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sale of this right of way and strip of land until the condemnation pro- 
ceedings are concluded. While the property was in the actual custody 
of the court, no foreclosiire by the appellant could take place without its 
consent. The court directed its receivers to clear the title by condem- 
nation proceedings but before those proceedings were concluded it sold 
the property; but by its conve^'ance it reserved to the purchaser the 
benefit of the condemnation proceeding, the object of which was to con- 
demn the very mortgage interest which the appellant proposes now to 
enforce. It seems to us clear that it was within the jurisdiction of the 
court below to make its decree effective by the injunction which it 
granted, and that the injunction was necessary in order to protect 
the rights for which the purchaser, under the court's sale, paid his 
money. Julian v. Central Trust Co , 193 U. S. 93, 24 Sup. Ct. 399, 48 
L. Ed. 629 ; Wabash R. R. v. Adelbert Collège, 208 U. S. 38-53, 28 
Sup. Ct. 182, 52 L. Ed. 379. 
Affirmed, 



NOETH AMEBICAN DREDGING OO. v. CUTX.EIR et al. 

(Circuit Court of Appeals, Ninth Circuit. May 4, 1908.) 

No. 1,515. 

1. CoujsioN— Injurt to Pebsons by Vessei.— Evidence. 

Where it is shown ttiat a tug witli a tow was In fault for a violation 
of the statutory rules of navigation, and such fault was sufficient to 
account for an accident In which a person was injured, she has the burden 
of proof to show beyond a reasonable doubt that another vessel either 
caused or contributed to it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §| 83, 
84.] 

2. SaME— LiIGHTS ON Tow— DUTT TO TUG. 

It Is the duty of a tug with a tow to see that such tow carrles a llght 
at night; and an overtaking vessel is not required to look to the ligbts 
on the tug which she may not be able to see clearly to ascertain the 
fact that there Is a tow. 

[M. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, I5 105- 
123.] 

8. SAiiE — Fault as Cause or Collision— Absence op Lights. 

A launch going eut from a harbor in the evening overtook a tug 
going in the saine gênerai direction, and, tuming to starboard to pass 
under her .stem, ran Into a towing rope, and libelant was injured. The 
tug In fact had two miid scows In tow on a Inie, but they earried no lights 
which could be seen from the launch, although the tug earried towing 
lights. A danger signal was glven by the tug a second or two before 
the accident, but too late for the launch to avoid it, even had It been 
understood. Held, that the accident was due solely to the fault of the 
tug In falling to carry lights on the scows. 

[Ed. Note.— Collision with overtaking vessel, see note to The Eebecca, 
60 C. C. A. 254.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California. 

The appelles Cutler filed a libel in personam against the appellant, alleging 
that on the night of May 12, 1906, while he was working as a deck hand on 
the launcl» Francis, which was proceeding across the outer harbor of San 
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Pedro, the launch came up to the Sea Witch, a tug belonging to the appellant, 
proceeding ahead of and in the same gênerai direction with the launcli, the 
llghts of the tug not being visible ; that the lool<out on the launch gave vyarn- 
Ing, whereupon the wheel ot the launch was immediately ported, and she 
went to the starboard; that whlle passing the stern of the tug the launch 
discovered for the flrst time that the tug had a long tow Une attached to 
some vessel astern ; that thereupon and immediately the engines of the 
Francis were reversed. but too late to prevent a collision with the tow Une; 
that by that collision the sald appellee received serions bodily injuries ; that 
the vessel in tow had no llght or lookout, and the Francis had no warning 
or knowledgé of her présence, and that the tow line was of an unsafe and 
dangerous length, to wit, ôver 800 feet. The appellant answered, alleglng 
that the Sea Wltch had two scows in tow, and that the tug and the scows 
had ail the lights required by law properly placed and buruing; that on dls- 
covering the light ôf the Francis approaching on the port quarter, and headed 
dlrectly for the tug, the piiot of the latter blew the danger signal, and the 
tug's engines were stopped. The appellant thereupon interpleaded the Francis, 
alleging that after the tug blew tlie danger signal the Francis had time to 
port her helm, and change her course so as to avoid fouling the hawser, and 
that the Francis was in fault, in that she had no compétent or attentive 
loolvout, that she was runnlng at too great a speed, that she did not seasonably 
port her helm, and that she did not seasonably reverse her engines. Upon the 
évidence taken on the.se Issues, the District Court found that the appellant 
was guilty of négligence. In that the scows towed by the tug were without 
the lights required and preseribed by law, and that the f allure of the appel- 
lant to provide and show said lights was the proximate cause of the injury 
to the appellee- Cutler, and that the launch was not guilty of auy négligence 
contrlbuting thereto. It was decreed that the sald appellee recover from the 
appellant the sum of $3,500, with costs. 

Wm. M. Hiatt, J. S. Spilman, and Page, McCutchen & Knight, 
for appellant. 
Eugène Overton and Wilbur Bassett, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
tug Sea Witch, having two loaded mud scows in tow, was proceeding 
from a point near the entrance of San Pedro Harbor, to a point out- 
side the breakwater. The launch Francis was proceeding on the same 
gênerai course, carrying a fishing partj' to Catalina Island. She had 
on board, including her crew, 29 persons. She was about 35 feet 
in length, and could be turned around in about four lengths of her- 
self, and, going at full speed, she could turn at right angles in about 
8 or 10 feet. She had lookouts posted in the bow, and a number of 
passengers were on the forward deck looking ahead. The approach- 
ing lights of the steamer Cabrillo were observed ahead coming in on 
the port side of the channel. A lookout on the Francis discovered 
the outline of the Sea Witch dead ahead, and passed the word to 
the master, who was at the wheel. The master ported his helm, and 
turned his bow to starboard to pass the stern of the tug, and within 
a very few seconds the Francis collided with the towing hawser ex- 
tending frorri the stern of the tug to the bow of the forward barge 
in tow. Two or three seconds before the collision the tug blew her 
whistle. There was testimony that four blasts were given as a danger 
signal to the launch. There was other testimony that but two blasts 
were given, which would be the appropriate signal to the approach- 
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ing Cabrillo that the tug would hold her course to starboard. The ap- 
pellant does not dispute the right of the appellee Cutler to recover judg- 
ment, nor does it contest the amount of the damages awarded him. 
It présents the question whether the Francis or the Sea Witch should 
answer in damages, or whether tlie damages should be divided. There 
was conflict of testimony on the question whether the barges car- 
ried the lights required by law. Probably the prépondérance of the 
évidence is that, if she carried Hghts, they were placed at an insuffi- 
(cient height above the deck to enable the lookouts in the bow of the 
Francis and the passengers on the deck thereof to see them. But, 
even if the prépondérance of the évidence were not to that effect, 
we should not be disposed to disturb the finding of the court below 
made on that branch of the case on the conflicting testimony. 

It being established, then, that the appellant was at fault in not 
carrymg the proper lights upon the scows, and that the violation of 
a statutory rule intended to prevent collisions was a :ause of the ac- 
cident, the burden falls upon the appellant to show that its default 
in that respect was not the proximate cause of the accident. In 
the City of New York, 147 U. S. 72, 13 Sup. Ct. 311, 3? L. Ed. 84, 
the court said: 

"Where fault on the part of one vessel is established by uiicontradicted 
testimony, and such fault is of Itself sufficient to aecount for the disaster, 
it is not enough for such vessel to raise a doubt with regard to the manage- 
ment of the other vessel. There is some presumption at least adverse to 
its claim, and any reasonable doubt with regard to the propriety of the conduct 
of such other vessel should be resolved in Its favor." 

The appellant contends that the Francis had no compétent lookout, 
and that, in addition to this fault, her master was acting both as 
helmsman and engineer, while the engineer was on deck. On a care- 
ful considération of the testimony, we are inclined to the opinion that 
the Francis had at least one compétent lookout, nor do we find in the 
fact that the master was at the helm, a contributing cause to the ac- 
cident. The Francis was an overtaking vessel, and, of course, the 
side lights of the Sea Witch were not visible to her, When the out- 
lines of the Sea Witch were observed, the question on the Francis was 
which way to turn. To hâve gone to port would hâve been to go 
into the path of the approaching Cabrillo. There was no apparent 
reason why she should not turn to starboard and pass under the stem 
of the tug, if there were no lights visible on the scows, and there was 
nothing to warn her that the tug had scows in tow, or that such a 
course involved danger of collision. 

But the appellant contends that the lights carried by the tug de- 
noted a tow, and that, if the lookouts on the Francis had been atten- 
tive and compétent, they would hâve known from the présence of 
those lights on the tvig that she had a tow in charge. There is some 
conflict in the testimony as to the lights discernible on the tug just 
prior to the collision, but we may accept the testimony of the officers 
of the tug that she carried two masthead lights six feet apart, two 
side lights, and one bright Hght abaft the smokestack. If thèse lights 
indicated that the tug had a tow, it was incumbent upon the look- 
out on the Francis to know that fact and to report it immediately to 



4-60 162 FBDBEAL EBPORTBR, 

the inaster or to the helmsman, It seems to be the theory of the 
régulations adopted by Congress for the prévention of collisions in 
harbors, rivers, and inland waters of the United States (Act June 7, 
1897, c. 4, 30 Stat. 96 [U. S. Comp. St. 1901, p 2876]) that, when a 
vessel is towed by a tug, the tow shall carry certain lights, and that an 
overtaking vessel is not required to look to the lights on the tug for 
information that it has a tow, although the tug is required to indicate 
that fact to meeting vessels by carrying in front of the foremast two 
bright white lights in a vertical line, one above the other not less than 
three feet àpart. A vessel overtaking a tug is not always in a posi- 
tion to see those lights clearly, or to discover that they are placed ver- 
tically the one above the other, and thereby to distinguish them from 
the lights which ail sea-going steam vessels are permitted to carry. 
It is true that the statute permits a steam vessel when towing another 
vessel to carry a small white light abaft the funnel or aftermast for 
the tow to steer by, but this is not obhgatory, and the light so car- 
ried is obviously not intended to indicate to an overtaking vessel that 
the tug has a tow in charge, and there would seem to be no way 
by which such overtaking vessel could distinguish such a light from 
the white light required to be exhibited by a steam vessel on perceiv- 
ing that she is in danger of being overtaken by another vessel. The 
appellant argues that, after the warning signal given by the tug, 
a spoke or two of the starboard helm of the Francis would hâve clear- 
ed her, and avoided the collision, since it is very easy for an over- 
taking vessel to clear There is dispute in the évidence as to whether 
a warning signal was given. But, if it were, the prépondérance of 
the évidence would indicate that it was given only about two seconds 
before the collision. Even if there had been ample time to respond 
to it, we see no reason for saying that it should hâve been interpreted 
by the helmsman of the launch as a warning that there was a vessel 
in tow of the tug. We find nothing in the record to justify us in 
disturbing the finding of the District Court that the launch was not 
guilty of any négligence contributing to the injury. 
The decree will be affirmed. 



tOWA MFG..CO. V. B. F. STUKTBVANT CO. 
(Circuit Court of Appeals, Eighth Circuit Ua.j 25, 1908.) 
- No; 5,705. 

1. Sales— Remédies of Buykb— Damages — Me4.suee— Delay in Pebfoemawcb 

of conteact. 

Spécial damages may be recovered for bi-each of a contract for a sale 
of machlnery by a failure to dellver it withln the tlme required by the 
contract where tliey are the uatural and direct resuit of the breach, ow- 
Ing to spécial clrcumstances known to the parties when the contract was 
made, although such circumstances may not hâve been stated in the form- 
ai contract, alid where the amount can be ascertalned with reasonablè. 
certainty. 

2. CONTRACTS — PeOOF OF DAMAGES— DEPENSES. 

Where défendant which had cdntracted with a state to equlp a public 
building with heating and llghting plants failed to complète the work 
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within the time required by the contract, in conséquence of whieh the 
stiite declvictecl from the priée the amount of liquidated damages for the 
delay, provided by the contract, and défendant inade settlement on that 
basis, and there was testlmony that the delay was caused solely by the 
failure of plaintlfï to deliver certahi machlnery required for the work 
within the time agreed upon and that it had linowledge of the terms of 
defendant's contract, it was no défense to a clalm by défendant for spé- 
cial damages for breach of contract that, in case it failed to recover the 
same, it contemplated presenting a clalm to the Législature of the state 
for payment of the amount withheld ; there belng no pretense that the 
state was under any légal liabllity therefor. 

3. Damages— AssBSSMENT— Spécial Damaoes— Question for Jitky. 

An issue as to the right to recover spécial damages for breach of a con- 
tract he.ld, under the évidence, one for the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, §§ 533, 
534.] 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

Frank S. Dunshee (Clinton R. Dorn and Irving C. Johnson, on the 
brief), for plaintiff in error. 

James P. Hewitt (Ambrose Risdon, A. C. Parker, and Craig T. 
Wright, on the brief), for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

ADAMS, Circuit Judge. The Sturtevant Company sued the lowa 
Company for a balance due on a contract for the sale and delivery of 
machinery. Défendant admitted the sale and delivery, pleaded a pay- 
ment of $4,020 on account, and set up a counterclaim for damages oc- 
casioned by plaintifï's failure to deliver the machinery according to con- 
tract. The trial resulted in a verdict for plaintiff for the balance due 
on the contract, a verdict for the défendant on its counterclaim fOr an 
item of $871.90 for loss of laborers' time occasioned by plaintiflf's de- 
lay, and a déniai by direction of the court of défendant' s further claim 
for an item of $1,475. Défendant prosecutes error solely on account 
of that déniai. 

Was there any substantial évidence entitling- the défendant to go to 
the jury on that item? The facts are thèse: The défendant, the lovira 
Company, on May 87, 1905, made a contract in writing with the state 
of Missouri to equip the State Normal School at Cape Girardeau with 
machinery and appliances for lighting, heating, and ventilating the 
building. The contract obligated défendant to complète and fully in- 
stall the work on or before October 15, 1905, and contained a stipu- 
lation requiring the payment of $25 per day to thé state for each and 
every day's delay in performance after the date so fixed. The learn- 
ed trial judge ruled in view of the circumstances attending the case 
that this stipulation was enforceable as between the parties to that con- 
tract as a reasonable and proper provision for liquidated damages as 
distinguished from a penalty, and no contention is now made to the 
contrary. Défendant not being a manufacturer of the required ma- 
chinery and appliances, on June 6, 1905, entered into a written con- 
tract with plaintiff, the Sturtevant Company, whereby the latter obli- 



462 162 FEDERAL REPORTER. 

gated itself to furnish and delivér the same f. o. b. cars at, Cape Girar- 
deau wjthin on'e month thereafter, that is, on or before July 6, 1905. 
Plaintiff iailed to perform its part of the contract within the stipulat- 
ed time. It shipped nothing- until October, and then only a part of the 
machineryi " The balance followed, some in November and some as 
late as January, 1906. On the completion of the wdrk défendant was 
required to allow $25 per day, the stipulated liquidated damages for 
59 days' delay, or a total sum of $1,475 which was in settlement de- 
ducted from the amount otherwise due the défendant from the state 
of Missouri according to the terms of the contract. The trial judge 
sustàined objections to some of the évidence offered in support of 
defendant's right tq recoyer this item from plaintiff, and ail of it was 
ultimately by direction of the court withdrawn from the considération 
of the jury. 

The court assigned as: grounds for its action (1) that it was not pro- 
vided in the contract between plaintiff and défendant that there should 
be any damages in case pf failure to furnish the machinery within the 
stipulated time ; and (2) that it did not appear that défendant had been 
charged with this item in settling with the state of Missouri or that 
it had sustàined any loss by reason of the delay. The first ground is 
clearly untenable. The rule governing the recoyery of spécial dam- 
ages for the breach of a contract has' been frequently stated by this 
court, and most recently in the case of Taber Lumber Co. v. O'Neal 
(C. C. A.) 160 Fed. 596, where it is said : 

"Such damages, as distingulshed from those ordlnarily sustàined, caii be re- 
covéred only wheu they aie, the resuit of spécial circuuistuuces tjmiwu to 
the parties at the time the contract was madè, when they are the natural and 
direct result of a breach and when they can be ascertained with reasonable 
accuracy." 



To: the same effect are the cases of McDonald v. Kansas City Boit 
& Nut Co.,,149 Fed. 360, 79 C. C. A. 298, 8 L. R. A. (N. S.) 1110, and 
the many other cases cited. There was, in our opinion, ample évidence 
tending to bring the defendant's claim within the protection of this 
rule. 

Defendant's secretary and gênerai manager testified that at the 
time of executing the contract between plaintiff and défendant he in- 
formed the plaintiff that his company was under contract obligation 
to finish the entire work of installing the machinery in the Normal 
School on or bèfore October 15, 1905, and also that it was liàble to 
pay $25 per day for each day's delay thereafter. This évidence tak- 
en in connection with the stipulation in the contract requiring plaintiff 
to ship ail the machinery before July 6th tends to show knowledgé by 
plaintiff of such spécial circumstances as might occasion unusual dam- 
ages to défendant if the former failed to deliver the> machinery in due 
time, and also tends to show that such damages would be the direct 
and natural conséquences of such failure. It is of no conséquence, in 
our opifaion, that a statement of the circumstances was not contained 
in the formai contract itself. Knowledge of them brought to plain- 
tiff in any manner at the time of entering into the contract served the 
required purpose of warning it of the spécial péril which might attend 
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the failure to keep its engagements and subjects jt to the spécial dam- 
ages likely to follow and reasonably to be apprehended from such fail- 
ure. Plaintiff made the contract in contemplation of the spécial cir- 
cumstances so known to it, and, in case of breach, is liable for the 
natural and proximate resuit thereof. 

Does it so clearly appear that défendant sustained no loss by plain- 
tifï's delay as to justify the court's action in withdrawing the claim 
therefor from the considération of the jury? The évidence is uncon- 
tradicted that the défendant did not complète its work until 77 days 
after the limit of time prescribed in its contract with the state. The 
State conceded that it was itself responsible for the delay to the extent 
of 18 days and charged to défendant the agreed sum per day for the 
balance, 59 days, amounting in the aggregate to $1,475. Prima facie 
the failure to perform within the time limited created a liability against 
the défendant in favor of the state for the agreed amount of the liqui- 
dated damages; but this, of course, would not create any liability 
against plaintifï unless it had, with the knowledge of the spécial cir- 
cumstances, in some way occasioned the delay. If plaintiff did so 
occasion the delay, it ought to be and is responsible for its conséquen- 
ces. The évidence is within a narrow compass. Defendant's secretary 
and gênerai manager testified that the delay in getting the machinery 
and appliances from plaintiff within the time fixed by the contract 
alone caused the delay in the exécution of its contract with the state. 
He also testified, in substance, that his company could not finish its 
work until the Sturtevant engines and other machinery arrived. Suf- 
fîce it to say that there was évidence amply sufficient to go to the jury 
tending to show that the failure of the Sturtevant Company to make 
delivery of its machinery within the agreed time occasioned some if 
not ail of the delay in the performance by défendant of its contract 
with the state. 

The learned trial judge said that it does not appear that défendant 
has been charged with the item in question by the state, but that it 
does appear that plaintifï has a pending claim against the state for 
the item in question as the balance due on the contract price. We think 
this statement discloses a misapprehension of the facts of the case. 
The onty évidence on this subject is that given by the secretary and 
manager. He testified that his company had a settlement with the 
state authorities of Missouri ; that the state deducted from the con- 
tract price $1,475 in money because of his company's delay in perform- 
ance ; that his company settled the matter with the state on that basis, 
that is, on the basis bf admitting that there were $1,475 due to the 
state as liquidated damages for failure to perform the work in time, 
The only indication to the contrary is a letter written by Lewis Houck, 
the chairman of the board of régents of the Normal School to de- 
fendant's secretary and manager under date April 19, 1907, a year and 
a half after the time of performance of the contract had expired. As 
this letter seems to be the basis of the court's rulings we reproduce it 
so far as relevant. It is as follows : 

"In reganl to the $1,475 whlch we deducted from your contract price as a 
l)en!ilty. we Imve doue nothing. expectlng that you would appear before the 
r^efrislature and make your claim. * * * The board at no time made any 
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promise that It wonld midertîike to prosecute your claim before the Leprlsln- 
ture, but did tell you, and I iudividually promised that I would recommend the 
matter to the committee oh' appropriations as strongly as I could and was 
ready to do se, but when you failed to apply or appear or hâve a représenta- 
tive at Jefferaon City to urge the matter I supposed you had concluded to let 
the matter go. * * • I do not thlnk there would bave been the least 
trouble for you to bave secured an appropriation for this amount from the 
Législature, and of course, It will not be too late even at the next session to 
urge your équitable claim, but you wlU hâve to look after It personally and 
must not expect us to act as your agents in such a matter as that." 

Conceding, but not deciding, that the Houck letter became compé- 
tent évidence in connection with the examination and cross-examina- 
tion of plaintiff's witness, its purport does not seem to us of any 
importance. The legitimate inference to be drawn from it is that de- 
fendant had at some tirae indicated a purpose to secure a remission of 
the state's claim for liquidated damages by législative enactment. We 
fait to discover in such intention, if it existed, anytbing inconsistent 
with the existence of a valid claim against the plaintiiï on the claim. It 
is frequently true that a claimant has more than one légal or équitable 
remedy ; to say nothing of the moral obligation which of tentimes im- 
pels right thinking persons to action. Defendant's secretary and man- 
ager frankly admitted that, if he did not succeed in getting satisfaction 
from the plaintifï, it was his intention to try to secure favorable action 
by the Législature. It is not pretended that the state was under any 
légal obligation to make the loss good to défendant. The daim against 
the state is one, if any, of imperfect obligation only and cannot in 
itself affect the légal liability of plaintifï to défendant one way or the 
other. A différent resuit would, of course, follow if the state had 
acted upon the claim and remitted the damages. Then there would 
hâve been no loss sustained by the défendant by reason of the delay. 
Counsel for plaintiff argued orally that as the state occasioned 18 
days of the delay in question, and, as plaintiff was not a party to the 
adjustment between défendant and the state, it was exonerated from 
any liability for the liquidated damages. Inasmuch as this question 
was not raised in the court below nor presented in the brief of coun- 
sel 80 as to afford défendant an opportunity to meet the contention, 
we refrain on this writ of error from expressing any opinion on the 
légal effect of such facts. 

Our conclusion is that the court erred in excluding and withdrawing 
the évidence in question from the considération of the jury. Whether 
or not the obligation of défendant to perform its vvork within the 
time specified and subject to the terms specified in its contract with the 
state in the way and with the results already pointed out and con- 
sidered was known by plaintiff when the contract between it and de- 
fendant was executed, and whether or not plaintiff's delay occasioned 
any part of defendant's delay and conséquent loss and damage, and, 
if so, how much, are, as the case now appears, questions for the jury. 
Notwithstanding the fact that défendant admitted that it was liable 
to the state for the amount in question that admission does not con- 
chide plaintiff as to the liability. That issue with the others must be 
tried de novo between the parties to this suit. 

The judgment is reversed and the cause remanded for a new trial. 
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UNITED STATES v. KOMADA & CO/ 

(Circuit Court of Appeals, Nlnth Circuit. May 18, 1903.)" 

No. 1,361 (1,783). 

CusTOMs DuTiES— Classification— Similitude— "Sake"—"Stili, Wine." 
Sake is dutiable as still wine by similitude, being "slmilar" to tbat 
article in material and use within tlie meaninp of the similitude clause In 
Tarllï Act July 24, 1897, C. 11, § 7, 30 Stat. 205 (U. S. Comp. St. 1901, p. 
1693), whieh prescrlbes the classification of unenumerated articles "simi- 
lar * * * in material, * • * use," etc., to enumerated articles. 
The resemblance in material arises from the fact tliat the prédominant 
substance in both articles Is alcohol, and that there is a substantial 
similarity in thelr alcoholic strength ; the percentage of alcohol being 
about 18 in sake and from 11 to 16 in still wine. The resemblance in 
use arises from the fact that both articles are drunk for purposes of ex- 
hilaratlon, and are capable of produeing intoxication. 

In Tarlff Act July 24, 1897, c. 11, § 7, 30 Stat. 205 (U. S. Comp. St. 1901, 
p. 1693) relating to articles "simllar" to other articles, the term quoted 
is used in Ihe sensé of nearly corresponding, resembling In many respects, 
somewhat llke, or havlng a gênerai resemblance. 

[Eîd. Note. — For cases in point, see Cent. Dig. vol. 15, Customs Dutles, 
§ 148. 

For other définitions, see Words and Phrases, vol. 7, pp. 6515-6516.] 

Samb— Similitude— Single Resemblance— Eitheb—Ob. 

Tarife Act July 24, c. 11, § 7, 30 Stat. 205 (U. S. Comp. St. 1901, p. 
1693), relating to articles "slmilar" to other articles "either in material, 
quallty, texture, or the use," does net requlre that similitude should exist 
In ail four of the respects specifled. One of thèse resemblances wlll suffice. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 15, Customs Duties, 
S 148.] 

Same— Degree of Resemblancb>-"Similaeity." 

The similarity required by the similitude clause In Tarife Act July 24, 
1897, c. 11, § 7, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693), is a real 
or substantial similarity. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 15, Customs Duties, 
§148. 

For other définitions, see Words and Phrases, vol. 7, p. 6516.] 

Same— Natuke of Resemblance— Original Materials. 

In applving the similitude clause in Tarife Act July 24, 1897, c. 11, $ 
7, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693), relative to articles slmilar 
to other articles in "material," différence in the original materials from 
which the articles compared is not controlllng. The law concerns itself on- 
ly with the condition of the articles at the time of Importation. 

Same- -Similitude— Question or Fact. 

The question whether an article is "slmilar" to another within the 
meaulng of the similitude clause in Tarlff Act July 24, 1897, c. 11, § 7, 30 
Stat. 205 (U. S. Comp. St. 1901, p. 1693), is one of fact. 

Same— FiNDiNGS bt Boabd of Geneeal Appkaisebs — Conclusiveness. 
Flndings by the Board of General Appralsers as to the fact of similitude 
will not be disturbed on appeal to the courts, unless clearly contrary to the 
évidence, or further évidence of a material character is presented. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 15, Customs Duties, 
5 205.] 

, Same— Statutes— Long Acquiesoence by Impoeters. 

Where there is a confllct in the évidence as to the character of an Im- 
ported article, much weight should be given to the fact that there bas 
162 F.— 30 
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been an earller ruling by the Board of General Appraisers whleh bas long 
been acqulesced In by Importers of that article. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

For décision below, see 148 Fed. 135, aiifirming a décision by the 
Board of United States General Appraisers, G. A. 6,182 (T. D. 36,- 
810), which had reyersed the assessment of duty by the çollector of 
customs at the port of San Francisco. 

Robert T. Deviin, U. S. Atty. (Charles J. Bonaparte, Atty. GenT, 
and James C. McReynolds, Spécial Asst. Atty. Gen., on the brief). 

Stanley Jackson (Thomas Fitch and Henry C. & Oliver Dibble, 
of counsel), for importers. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. This case is before us on an appeal 
by the United States from a judgment of the United States Circuit 
Court for the Northern District of California, affirming the décision 
of the Board of Generar Appraisers as to the amount of import duty 
to which the Japanese beverage, known as "Sake," is subject. The 
décision of the Board of General Appraisers was that sake is dutiable 
at 30 per cent, ad valorem, as a nonenumerated manufactured arti- 
cle under section 6 of the Dingley tariflf act (Act July 84, 1897, c. 11, 
30 Stat. 305 [U. S. Comp. St. 1901, p. 1693]), and the main contention 
of the government on thiè appeal is that merchandise of this character 
is subject to a higher duty as a still wine by similitude, under section 
7 of the act referred to, which provides : 

"That each and every Imported article, not enuiiierated in this act, which 
is similar, elther in material, quality, texture, or the use to which it may be 
applled, to any article enumerated in this act as chargeable with duty, sliaU 
pay the same rate of duty which is levied on the enumerated article wlilch it 
inost resembles In any of the particulars before nientioned. * * ♦" 

It appears from the record that prior to 1894 sake was classified by 
the customs officers at New York as distilled liquor, and in that year 
a protest was made against that classification by an importer; the 
protestant contending that the article was dutiable as a still wine by 
similitude. This protest was sustained by the Board of General Ap- 
praisers. In re Woozeno, G. A. 3,789, T. D. 15,393. The government 
acquiesced in this ruling, and the classification fixed thereby continu- 
ed without protest until March, 1903, when H. Hackfeld & Co., an 
importer of Honolulu, protested against such classification, claiming: 

"That sake should be assessed for duty as aie, porter, or béer, by similitude, 
at the rate of 40 cents per gallon, if in bottles or jugs, or at 20 cents per gal- 
lon, If not in bottles or jugs, or as a nonenumerated article at the rate of 20 
per cent, ad valorem." 

This protest was overruled by the Board of General Appraisers (T. 
D. 34,410 ; G. A. 5,334) ; the board holding that sake "should be held 
to be so far similar to still wine as to be classed as wine by similitude. 
It is similar in the amount of alcohol and other constituent éléments ; 
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also in quality, gênerai appearance, and somewhat in taste." No ap- 
peal was taken from this décision ; but on April 16, 1903, the collec- 
tor of customs at New York, having assessed an importation of sake 
for duty at 50 cents per gallon as a still wine, the importer, W. Nishi- 
miya, filed a protest against the décision. This protest was overruled 
by the Board of General Appraisers, and the importer appealed to 
the United States Circuit Court for the Southern District of New 
York, and the décision of the Board of General Appraisers was re- 
versed by that court, and sake held to be dutiable at 30 per cent, ad 
valorem as a nonenumerated manufacturée article under section 6 of 
the tariff act of 1897. Nishimiya v. United States (C. C) 131 Fed. 
650. This décision was affirmed by the Circuit Court of Appeals for 
the Second Circuit, the court saying : 

"The similarity to still wines, based upon the large amount of alcohol found 
In the Imported merchandise, présents the strongest reason In justiûcatlon of 
tlie collector's classiflcation. • * * But sake has so many characteristics 
which are not found in either béer or wine, its ingrédients are so tinusual, and 
the process of its manufacture so unique, that it may fairly be held that It is 
nowhere described, except by the gênerai language of section C." United 
States V. Nishimiya, 137 Fed. 396, 69 C. C. A. 588. 

In the case now before the court the collector of customs at San 
Francisco assessed the merchandise in question at the same rate as 
that prescribed for still wines, and, upon appeal, the Board of Gen- 
eral Appraisers reversed this action, and held sake to be subject to 
duty as a nonenumerated manufactured article under section 6 of the 
tarifï act of 1897. The United States, being dissatisfied with this dé- 
cision, brought the case before the Circuit Court for the Northern 
District of California for review. The case was heard in that court 
upon the évidence adduced before the Board of General Appraisers, 
and additional évidence submitted by both parties under section 15, 
of the act of June 10, 1890 (26 Stat. 138, c. 407 [U. S. Comp. St. 
1901, p. 1933]), and the décision of the Board of General Appraisers 
was affirmed (148 Fed. 125). 

1. The question whether a nonenumerated article is similar to one 
named in the tariff act and for that reason subject to a like duty is 
one of fact. Wills v. Russell, 100 U. S. 621, 25 L. Ed. 607; Herr- 
man v. Miller, 127 U. S. 363, 8 Sup. Ct. 1090, 32 L. Ed. 186. And 
the findings of the Board of General Appraisers as to that fact will 
not be disturbed by the court, unless clearly contrary to the évidence 
or when, in the proceeding for a review of its décision, évidence of 
a material character is presented to the court. In the présent case 
the court has before it additional évidence not before the Board of 
General Appraisers, and the record is much more fuU and complète 
than that before the Circuit Court of the Southern District of New 
York and the Circuit Court of Appeals for the Second Circuit in the 
case of U. S. v. Nishimiya, above referred to. We must therefore 
détermine the question of similitude hère presented without aid from 
the ordinary presumption which would otherwise attach to the finding 
of the Board of General Appraisers, and thé very great weight to 
which the décision of the courts, just mentioned, in the case of U. S. 
v. Nishimiya, would be entitled, if the record now before us was the 
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satne as that submitted to those courts in that case. Section 7 of the 
Dingley tariff act provides that, when a nonenumerated article "is sim- 
ilar either in material, quality, texture, or the use to which it may be 
appUed, to any article enumerated in the act, it shall pay the same rate 
of duty which is levied on the enumerated article which it most re- 
sembles, in any of the particulars before mentioned." One of the 
définitions of the word "similar" which is given in Webster's Diction- 
ary is: "Nearly corresponding ; resembling in many respects; some- 
what alike ; having a gênerai likeness." We think it is in this sensé 
the word is used in the section just quoted. The language of the stat- 
ute is that each imported article not enumerated, which is similar "ei- 
ther ' in material, quality, texture, or the use to which it may be ap- 
plied, shall pay the same rate of duty which is levied on the enumerat- 
ed article which it most resembles, in any of the particulars, before 
mentioned"; thus showing clearly that the article need not be the 
same in ail respects, but that the required similarity is shown if there 
is a resemblance, either in material, quality, texture, or the use to 
which it may be applied. And this similarity must, of course, be a 
real or substantial similitude in some one of the essential particulars 
named. Murphy v. Arnson, 96 U. S. 131, 34 L. Ed. 773; Arthur v. 
Fox, 108 U. S. 125, 3 Sup. Ct. 371, 37 L- Ed. 675; Waddell v. Unit- 
ed States (C. ,C.) 124 Fed. 301. As neither wine nor sake has texture, 
the only possible resemblance between them must be in material, qual- 
ity, or use. 

It is claimed upon the part of the importer that there is no similari- 
ty in the material frorri which sake and still wine are made, as wine 
is a fermented product of the juice of grapes or other fruits, while 
sake is a product of the fermentation of rice, and made by a process 
similar to that employed in the manufacture of béer. This i différence, 
however, in the original materials from which sake and wine are made 
is not in our opinion controlling, as the law in fixing the rate of duty 
concerns itself with the condition of the article at the time of importa- 
tion. United States v. iSchoverling, 146 U. S. 7G, 13 Sup. Ct. 34, 36 
L. Ed. 893; United States v. Wotton, 53 Fed. 344, 3 C. C. A. 553. 
The évidence discloses that there is some différence in the chemical 
composition oif sake: and still wine. This différence consists in the 
présence in one of a small percentage Of certain substances not found 
in the other. The flavor of sake iâ' somewhat différent! from that of 
wine, although in both there is an akoholio taste. The évidence also 
shows that wine iinproves with agfe,: while sake détériorâtes. The 
best quality of sake 'will not keep for a longer period than one year. 
Wine may be diluted with water without SjSoiling it, butwàter added 
to sake will cause it to becom'e flat withift a day or twd, and spoiled 
as a beverage. Thèse are some of the différences in geheral char- 
acteristics which distinguish still wine' from sake. But, on the other 
hand, in alcoholic strength there is a great similarity between sake 
and still Wines, and alcohol is the principal ingrédient' in both sake 
and wine. In the particù'lar importation involved in this case the per- 
centage of alcohôl is 18 per cent, and the évidence shows that in still 
wines the percentage of alcohol ranges between 11 and 16 per cent. 
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It thus appears that in alcoholic strength there is great similitude be- 
tween sake and some still wines, and that in comparing one with the 
other the différence between them arises from the différence between 
the other ingrédients, which constitute only a small percentage of their 
composition. Tlie prédominant substance in both is alcohol, and in 
our opinion, notwithstanding the différence in minor ingrédients, there 
is by reason of the similarity in alcohoHc strength a substantial sim- 
ilarity in the material which enters into the composition o£ the two 
articles. We think. there is also a similitude in use between sake and 
still wine, both being drank for purposes of exhilaration, and both 
are capable of producing intoxication, although intoxication from the 
use of sake passes off more quickly than that produced by wine. The 
conclusion that there is a similarity between sake and still wine in the 
material of which they are compounded and in their use is somewhat 
strengthened by the facts before referred to: That in 1894 a claim 
was made by an importer of sake that it should be classed for duty as 
a still wine by similitude, the décision of the General Board of Ap- 
praisers upholding that contention, and the long acquiescence upon the 
part of importers in this classification. Thèse facts tend strongly to 
show that in the opinon of merchants interested in the question the 
classification thus fixed was correct; and in a case like that before us, 
in which there is a conflict in the évidence, the facts referred to are 
entitled to great weight. 
Judgment reversed. 



UNIïED STATES v. RODIEK. 

(Circuit Court of Appeals, Nlnth Circuit. May 4, lOOS.) 

No. 1,503. 

Alien!3—Natubaxization— Déclaration of Intention— Résidents of Hawaii. 
The provision of section 100 of the Organic Act of Hawaii (Act April 
30, 1900, e. 339, 31 Stat. 161), which authorizes the naturalizatlon as citi- 
zens of the TJnlted States of persons who had resided in Hawaii for 
five years prior to its taklng eflfect wlthout a prevlous déclaration of In- 
tention, was repealed by the Naturalizatlon Act .Tune 29, 1006, c. 3592, 
34 Stat. 596 (U. S. Comp. St. Siipp. 1907, p. 419), which establishes a 
uniform rule of naturalizatlon throughout the United States, repealing 
ail inconsistent acts, and requlres a déclaration of intention in aÙ 
cases except of persons who hâve served in the army or navy. 

In Error to the District Court of the United States for the Terri- 
tory of Hawaii. 

Robt. T. Devlin, Frank A. Duryea, and Robt. W. Breckons, for the 
United States. 

Charles F. Clemons, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. On March 28, 1907, the défendant in 
error, a native of Germany, presented to the United States District 
Court for the Territory of Hawaii his pétition for naturalizatlon. He 
had emigrated to the Hawaiian Islands in April, 1891, and had re- 
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sided there ever since. Ile had never, previous to presenting his pé- 
tition, made déclaration of his intention to become a citizen of the 
United States. The United States district attorney contested the 
pétition on the ground that Act Cong. June 29, 190G, c. 3592, 34 Stat. 
596 (U. S. Comp. St. Supp. 1907, p. 419), requires that a déclaration 
of intention shall hâve been made two years before admission to citi- 
zenship. The District Court ruled that such déclaration was render- 
ed unnecessary by section 100 of the Organic Act (Act April 30, 1900, 
c. 339, 31 Stat. 161), and allô wed the pétition. 

The single question presented on the writ of error is whether the 
court below erred in so ruHng. The organic act, providing for a 
government for the territory of Hawaii, déclares, in section 4, that 
ail persons who were citizens of the republic of Hawaii on August 
12, 1898, "are hereby declared to be citizens of the United States 
and citizens of the territory of Hawaii." In section lOO it provides : 

"That for the purposes of naturallzatlon under the laws of the United 
States, résidence In the Hawaiian Islands prior to the taking effect of this 
act shall be deenied équivalent to résidence In the United States and in the 
territory bf Hawaii, and thé requirenieht of a previous déclaration of in- 
tention to become a citizen of the United States and to i-enounce former al- 
legiance shall not apply to persons who hâve resided in said islands at least 
flve years prlor to the taking effect of this act." 

The constitutionality of that section is questioned. The Constitution 
gives to Congress the power "to establish an uniform rule of naturaliza- 
tion, and uniform laws on the subject of bankruptcies throughout the 
United States." Although Congress has the power and has exercis- 
ed it to confer citizenship upon individuals by spécial acts, or upon 
acquiring territory formerly belonging to a foreign power to make 
its people citizens of the United States, or upon the admission of a 
territory to statehood to make citizens of the résidents thereof, the 
Constitution requires that in adopting a rule of naturalization or a 
System of ; procédure, whereby applicants for citizenship may upon 
their own initiative and the judgment of a court obtain citizenship, 
the rule of procédure must be uniform throughout the United States. 
Any spécial procédure prescribed for any particular district or terri- 
tory in thé United States would be obnoxious to this provision of the 
Constitution. The: provision of the organic act above quoted would 
seem to be subject to that objection, for it applies only to résidents 
of the territory of Hawaii and to the procédure local to the courts 
thereof. 

But we find in Act June 29, 1906, c. 3592, 34 Stat. 596 (U. S. Comp. 
St. Supp. 1907, p. 419), the expression of the intention of Congress 
to repeal the spécial statute dispensing with the necessity of a déclara- 
tion of intention in the territory of Hawaii. The title of the act is : 

"An act to establish a Bureau of Immigration and Naturalization and to 
provide for a uniform rule for the naturalization of aliens throughout the 
United States." 

The act, after placing ail matters concerning the naturalization pf 
aliens in charge of the Bureau of Immigration and Naturalization un- 
der the direction and control of the Secretary of Commerce and La- 
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bor, proceeds to cover the whole scheme of naturalization, with the 
few exceptions hereafter to be noted. Section 3 spécifies, among the 
courts to which exclusive jurisdiction under the act is given, the Unit- 
ed States District Court for the territory of Hawaii. Section 4 pro- 
vides that there shall be a déclaration of intention made at least two 
years prior to admission, and provides that an alien may be admitted 
to become a citizen of the United States in that manner, "and not 
otherwise." Section 26 expressly repeals sections 2165, 2167, 2168, 
and 2173 of the Revised Statutes (U. S. Conip. St. 1901, pp. 1329, 
1332, 1334), and section 39, c. 1012. of the Statutes at Large of 1903 
(Act March 3, 1903, c. 1012, § 39, 32 Stat. 1222), and adds: 

"And ail acts or parts of acts inconsistent with, or répugnant to the pro- 
visions of this act are hereby repealed." 

In other words, the section provides for the repeal of ail prior rules 
of naturalization as expressed in the Revised Statutes, except section 
2166, which dispenses with a previous déclaration of intention after 
more than one year's résidence in the United States, in favor of a 
soldier hoiiorably discharged from service in the army of the United 
States, section 3169, which extends the privilège of naturalization 
to aliens of African nativity and to persons of African descent, sec- 
tion 2170, which provides that no alien shall be admitted to become 
a citizen who bas not resided within the United States five years con- 
tinuously next preceding bis admission, section 2171, which excludes 
the admission of alien enemies, section 2172, which makes certain pro- 
visions for the citizenship of children of naturalized persons, and sec- 
tion 2174, which makes spécial provision as to admission to citizen- 
ship of alien seamen who bave served three years on board merchant 
vessels of the United States. 

The défendant in error relies on the rule that a spécial statute pro- 
viding for a particular place, applicable to a particular locality, is 
not repealed by a statute gênerai in its terms and application, untess 
the intention of the Législature to repeal or alter the spécial law is 
manifest, although the terms of the gênerai act would, taken strict- 
ly, and but for the spécial law, include the case or cases provided for 
by it, citing Lewis' Sutherland, StatutoTv Construction, § 275 ; Rodgers 
V. United States. 185 U. S. 83, 22 Sup. Ct. 582, 46 L. Ed. 816 ; Ex parte 
Crow Dog, 109 U. S. 570, 3 Sup. Ct. 396, 27 L. Ed. 1030 ; and other 
cases. But we think that, in the présent case, the intention of Con- 
gress to repeal the spécial law is manifest. The title of the act is 
indicative of the purpose to establish a uniform rule of naturalization 
throughout the United States. The terms of section 4 explicitly pro- 
vide that naturalization cannot be had otherwise than by first mak- 
ing a déclaration of intention two years prior to admission, and the 
repealing section of the act expressly repeals ail acts or parts of acts 
inconsistent with or répugnant to its provision. The spécial act dis- 
pensing with the déclaration of intention in the territory of Hawaii was 
clearly inconsistent with section 4 of the act of June 29, 1906. There 
is no reason to présume that in enacting the later statute Congress 
intended to make any spécial provision for the naturalization of rési- 
dents of Hawaii. Thev were not a distinct class of résidents of the 
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United States. There was no reason for bestowing spécial privilèges 
upon them, as in the case of discharged soldiers and seamen, and they 
were under no disability to malce déclarations of their intention to 
become citizens. We think the intention was to adopt a new schéma 
of procédure in naturahzation, and to make it nniform throughout the 
United States, and to pravide for no exception as to an}' portion or 
section of the geographical territory subject to the authority given 
to Congréss in the Constitutional grant of power to "establish an nni- 
form rule ôf naturahzation. " 

The judgment will be reversed, and the cause remanded, with in- 
structions to dismiss the pétition. 
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DOWAGIAC MFG. CO. v.. BRENNAN & CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. June 18, 1908.) 

No. 1,737-43. 

1. Patents— Infringement— Grain Drills— Profits Recoveraisle. 

The Hoyt patent, No. 446,230, for a grain diill, is not for an addition to 
an otherwise complète machine, but is for a comblnatlon of éléments, 
some of whlch are old, to accompllsh an Improved resuit, in whieli each 
élément, whether new or old, is an essential part of the invention, and 
the liabllity of an infrlnger who has approprlated the comblnation as a 
whole is not limited to the profit made on auy particular élément, but ex- 
tends to the profit made on the entire machine. 

2. SaME— LiIABILITT OF INFRINGER— CONFUSION OF PROFITS. 

Wliere no other invention inheres in a patented comblnatlon, and it is 
not merely for an improvement, but for a new structure, an Infrlnger who 
has deliberately eopied such structure cannot avoid liabllity for the en- 
tire profits made thereon by adding improvements of Its own, which do 
not materially add to its sale value, and by so conductlug its business as 
to make It impossible to separate the profits due to each. 

3. SAME— ACCOUNTING. 

On an accounting for profits by an Infrlnger, the measure of recovery 
is the amount of profits actually made by the défendant by the sale of the 
patented device, and it is Immaterial that such sales would probably not 
hâve been made by complainant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 566- 
576. 

Accounting by infrlnger of patent for profits, see note to Brlcklll v. 
City of New Yorlî, 50 C. C. A. 8.] 

4. Corporations— LiABii/iTY of Officees of Corporation— Infkingement of 

Patent. 

Where the ofRcers of a corporation hâve been Jolned as défendants 
with the corporation In a suit for infriugement, objection to the suffl- 
ciency of the proof to hold them personally llable should be made on the 
hearmg; but where they hâve been adjudged to infringe, and It appears 
that such infringement was only as offlcers, and not Indlvidually, they 
should be charged only with nominal damages. 

Appeal from the Circuit Court of the United States for the Western 
District of Kentucky. 
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F. L. Chappell, for Dowagiac Mfg. Co. 

Border Bowman and P. A. Staley, for Brennan & Co. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This case cornes hère on an appeal 
and a cross-appeal from a decree rendered by the court below on an 
accounting for profits and damages sustained by the plaintiff, the 
appellant in the second of the above entitlings, resulting from the in- 
fringement of letters patent No. 446,230, granted to Hoyt February 
10, 1891. The patent was sustained in respect to the claims relied upon 
by this court at the original hearing in 1903 (127 Fed. 143, 62 C. 
C. A. 257, reaffirming a like décision made in the case of Same Plain- 
tiff V. McSherry Mfg. Co., 101 Fed. 716, 41 C. C. A. 627). We ex- 
pressed the opinion that the patent embodied a highly meritorious in- 
vention, and, finding that the défendant had infringed it, decreed ac- 
cordingly and remanded the cause for an accounting for the profits 
and damages accruing from the infringtment, which appeared to 
hâve been going on for several years. The court below, on entering 
the decree directed by this court, ordered a référence to the master 
to take proofs and report in the matter of profits and damages. The 
proceedings before the master were very much protracted, and a large 
volume of évidence taken, much of which the court below thought 
was useless; ail which, to counsel, seemingly had some bearing upon 
the subject was brought in. The resuit is that the master has re- 
ported, and the court has decreed, that the plaintiff is not entitled to 
recover anything beyond nominal damages. This seems an untoward 
ending of an apparently good cause. Congress has exercised much 
solicitude in securing to patentées the reward which it bestows for 
useful inventions. It has awarded a remedy for the profits made by 
an infringer, as well as the damages sustained by the patentée; and 
it has further provided that, in cases where the court thinks the facts 
warrant it, the actual damages may be increased to the extent of three- 
fold. Rev. St. §§ 4919, 4921 (U. S. Comp. St. 1901, pp. 3394, 3395); 
Walker on Patents (4th Ed.) § 568. 

The question we hâve to consider is whether the resuit is such as 
the law and the circumstances require. The master made an elaborate 
report, especially in regard to the law which he conceived to be ap- 
plicable. With regard to the facts he states that, in response to an 
order made by him for a report in respect of the matter of the account- 
ing, the usual course of proceeding (2 Bâtes Fed. Eq. Pro. § 759), the 
défendant reported, and its chief officer testified : 

"That during the Infringing perlod, In addition to the manufacture of shoe 
grain drlUs, it was engaged In the manufacture of numerous other agrlcultural 
fmplements and farm machinery; that the cost of production of the Infring- 
ing shoe grain drllls was so interwoven and intermlngled with the cost of 
manufacture of said other farm implements and machinery that it would be 
Impossible to separate the one from the other ; that It kept no separate cost 
account or expense record as to its shoe grain drill business, and it would be 
an imposslbillty for any one to ascertaln from its books the profits, if any, 
derived from the sale of the shoe grain drllls which employed complainant's 
devlce." 
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He tliereupon further reports as follows: 

".Vo statemeiit ot firofits or loss being produced by the défendant, the com- 
plahuint placed Its own expert, Mr. Hart, at work upon the deferidant's books, 
aud he has produced, and flled as a part of his déposition, a statement show- 
Ing that during the infringing periofl, viz.. from ATiguat, 1894, to March, 1903, 
the défendant manufactured and sold 9,406 shoe grain drills, embodying com- 
plalnant's patent, for the gross snni of $504,Q04.2(î, and upon which It realizert 
a net protit of $16,9.')2.5,">. The metliods employed by oonjplaiuant's expert in 
arriving at hls résnlts bave been critieised by defendant's counsel, and they 
Uave endeavored to point out many fundaniental errors in hls work. 'l'he 
défendant, hovvever, not only defelined to undertake this task when urged s« 
to dp, , but has absolutely failed to Indicate anj' other method than that pur- 
suéd by Mr. Hart which woiild hâve arrlvéd at a more nearly exact resuit ; 
nor has It uhdertaken to hâve its books reviewed by its own exi)ert, for the 
purpose of showlug tliat the profits indlcàted are excessive. Absolutely 
mathematlcal, exaetness in work of this cliaracter Is not to be expected. I 
am of the opinion that the method pursued by the expert was in the main 
correct, that his work was carpfuUy and honestjy perfonned, and tUat froni 
the e^àdcnce pl-esented we must accept his résuit, viz., ,$l(î,992.r)."5, as the net 
profit accruing to défendant froin the sale of infrhiging shoe grain drills dur- 
ing the period of the accountiug." ■ ■ 

With respect to profits, he stàtes the cqritentions rnàde before him 
by the parties thus : ' ' 

"The complainant daims that it is entltled to the entire profit tliùs de- 
rived, and bases its contention, as I understand it, on two groiinds: (a) That 
the Hoyt patent is not a patent fdr a portion of a grain drill only, but eni- 
braees the machine In its entirèty. (1)) That, if the patent should be construed 
as not sufBclently broad to cover the entire machine, theu it is of such para- 
mo.unt importance that the entire market . val^ie of the graiu drill is legally 
and properly attributable to the addition of càinplainant's pateuted features. 
Both of thèse propositions are strongly controvertëd by the défendant, and 
they contend tliat the complainant. havlng failed to give évidence tendlng to 
ajpportion the profit derived from the whoie grain drill and that derlved froni 
the use of the infringing device, Is entitled to recover only nominal damages." 

He then proceeds to discuss the law touching the recovery of profits, 
aiid upon his conclusion of law iri that regard, that the plaintifif was 
bound to distinguish the extèrit to which the Hoyt invention enhariced 
thé profits made by the défendant in the manufacture and sale of the 
infringing drills, and his fui-ther statement èliïit the plaintifif had failed 
to do this, he reported that there could bè Orily a nominal recovery. 
Thê hlâster sèems to hâve apprèciated the injustice of this resuit, for 
hésays: ''■• 

"Thàt défendant derlved sonle advantage from the use of complalnanfs de- 
yice is évidenced by its prolongea infringement. That complainant should not 
be cpmpensated for the appropriation of its proi)erty does not accord wlth our 
ideias of justice. To award the entire profits woijld be to disregard the law 
and the évidence as I find It ; and, no s.atisfactory liàsls for an apportionment 
of the profits being Indlcàted, the complainant is relegated to iiomiilal dam- 
ages, whiçli I flx at the sum of ^l.'', 

Aiid, as sbme atonement,; he fihds at the conclusion of his repoi-t as 
follows; i 

"Being of the opinion that défendant lias profited by the infringement, but 
that the means of ascertaining the quantum are mot !preseuted by the record, 
I find that ail items properly taxable as costs should be pald by it." 

, The fundamental proposition :on which, the report in respect to the 
profits rests is that the whole of Hoyt's invention and patent résides 
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in the spring pressure de vice and does not extend to other parts of 
tiie drill. From tliis he concludes that only this particular of the 
drill can be considered in estimating the profits, and that ail the 
other parts might be lawfully made and sold by the défendant with- 
out any responsibility to the plaintifï. This is a specions argument ; 
but it is not in accord with the established principles of law regarding 
patents on claims for combinations of several éléments, and, when ap- 
plied to this case, results in a radical error. The claims of the patent 
in suit are not restricted to single things, but some of them — the first, 
for instance — include the several éléments which go to make up the 
seeding part of a drill, in combination. It covers them ail as one 
whole. Every one is made material by including it in the combination. 
The spring devices are not thereby patented. For the purposes of the 
claim and the patent thereon, they are on the same footing with ail 
the other parts of the drill, however old and common they may be. 
Any one might make and sell each and every part, or any lesser or 
larger combination of such parts, including the spring device, without 
infringing the patent, provided, of course, they are not intended to 
contribute to the making up of the entire combination covered by the 
patent. But one part in a combination is no more patented than anoth- 
er. Ail in association are patented. 

The parts of a drill consist of a carrier, a seed box or réservoir, and 
the seeding apparatus, It is to the latter that the attention of in- 
ventors has been principally directed. The carrier and the seed 
box are old and simple. Of them it is enough to say that no one ap- 
pears in this case to hâve any patent on them. It is pertinent to cite 
what was said by Mr. Justice Grier in Seymour v. McCormick, 16 
How., at page 488, 14 L- Ed., at page 1024: 

"It must be apparent to the most superflcial observer of the immense varle- 
ty of patents issuecl every day that there cannot, in the nature of thmgs, be 
any one rule of damages which wili apply equally to ail cases. The mode of 
ascertaining actual damages must necessarily dépend on the peculiar nature 
of the monopoly granted." 

The case hère is not a patent for an improvement upon another arti- 
cle, which does not cover that other article, but only the improvement 
made upon it. The patentée cannot in such case extend his invention 
over the thing improved, if the latter is patented. If not, he may ap- 
propriate it, as others of the public may. The distinction is well 
illustrated by the improvement of the harvester by adding a driver's 
seat to an otherwise complète harvester in Seymour v. McCormick, 
16 How. 480, 14 h. Ed. 1034. When, therefore, the défendant sold 
one of the plaintiff's machines, he sold that which in ail its associated 
parts was covered by the patent ; and a Dowagiac drill, without the 
Hoyt patented combinations, would be but the fragment of a drill and 
hâve no distinctive character. The invention was not an addition to 
an otherwise complète machine. 

In the cases of Ehzabeth v. Paving Companv, 97 U. S. 126, 24 
L. Ed. 1000, and Hurlbut v. Schillinger, 130 U. S. 456, 9 Sup. Ct. 
584, 32 L. Ed. 1011, no doubt the material employed, the blocks, the 
sand, the gravel, the cément, could bave been put down in the usual 
way in some other fashion, and hâve been of some value as a pave- 
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ment, but not to tlie extent of excellence that one laid according to 
the patent would hâve been. Indeed, the records in both those cases 
show that former patents had taught how this might be donc. But 
the patents then before the court did not adopt some earlier method 
of paving and then add an improvement, but they pointed out a new 
way of organizing the materials, which was to be substituted for the 
old way; and the court held in each case that the owner of tha 
patent was entitled to recover the profits made by building the pave- 
ment in the new way. In the latter of those cases Mr. Justice Blatch- 
ford, who formulated the rule laid down in Garretson v. Clark, 111 
U. S. 120, 4 Sup. Ct. 391, 28 L. Ed. 371, delivered the opinion, and 
cited that case. He evidently regarded the language employed in the 
second alternative of the rule there stated as the statement of a broad 
principle, which would be applicable to cases not covered by the first. 
We therefore think that the plaintiff was entitled to recover the prof- 
its made on the infringing machines. But this is not the only ground 
on which a decree for those profits should be justly awarded to the 
plaintiff. The case is not one where the défendant has inadvertently 
infringed the rights of the patentée. On the contrary, the trespass 
has been with full knowldge of the plaintiff's patent, which it knew 
was presumptively valid. It has made and sold thèse infringing drills 
with a purpose to imitate the patentee's construction. If it made any 
profits in this business, which were attributable to any contribution of 
its own, it has mingled them with the profits due to the plaintiff. It 
took no précaution for distinguisihing the profits, and took such a 
course as to make them indistinguishable by any means which the 
plaintiff could pursue; and it now déclares that it cannot itself distin- 
guish them, and rests its défense upon the impossibility of showing the 
actual portion of the profits to which the plaintiff is entitled. This is 
the infringer's refuge, and in so many cases renders fruitless the 
patentee's right to redress for an undoubted wrong. In Docker v. 
Somes, 2 Myl. & Keene, 674, Lord Chancellor Brougham, when con- 
frontée! with such a défense in a case involving an accounting by a 
trustée, said : 

"When did a court of justice, whether administered according to the rules 
of equity or law, ever listen to a Tvrongdoer's argument to stay the arm of 
justice grounded on the steps he himself had successfxjlly taken to prevent hls 
iniqulty from being traced? Kather, let me ask, when did any wrongdoer 
ever yet possess the hardlhood to plead in aid of his escape from Justice the 
extrême diffieulties he had contrived to throw in tlie way of pursuit and dé- 
tection, saying, 'You had better not make the attempt, for you vvill find I 
hâve made the search very troublesomeî' The answer is, 'The court will try.' " 

In the présent case the infringer's conduct has been such as to pre- 
clude the belief that it has derived no advantage from the use of the 
plaintiff's invention, as the mastèr well said. In thèse circumstances, 
upon whom is the burden of loss to fall? We think the law ansvi'ers 
this question by declaring that it shall rest upon the wrongdoer, 
who has so confused his own with that of ariother that neither can be 
distinguished. It is à bitter response for the court to say to the inno- 
cent party, "You hâve failed to make the necessary proof to enable 
us to décide how much of thèse profits are your own;" for the par- 
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ty knows, and the court must see, that such a requirement is impos- 
sible to be complied with. The proper remedy to be applied in such 
cases is that stated by Chancellor Kent in Hart v. Ten Eyck, 2 Johns. 
Ch. (N. Y.) 62, 108, where he said : 

"The ruie of law and equity Is strict and severe on such occasion. If a 
party having charge of the property of others so confounds It with his own 
that the Une of distinction cannot be traced, ail the ioconveniences of the con- 
fusion is thrown upon the party who produces It, and it is for him to dis- 
tinguish his own property or lose it." 

This, also, was a case of an accounting by a trustée. And in a pro- 
ceeding against an infringer for profits, the défendant may not in- 
aptly be regarded as a trustée de son tort. Wales v. Waterbury, infra. 
And see also Wyllie v. EHice, 6 Hare, 505; Bailey v. Bailey, 67 Vt. 
494, 32 Atl. 470, 48 Am. St. Rep. 826. As was said on a former occa- 
sion, the obligation cast on the party causing the confusion cannot 
be less when, instead of being intrusted with the possession of prop- 
erty, he takes possession of it wrongfully. P. P. Mast & Co. v. Su- 
perior Drill Co., 154 Fed. 45, 57, 83 C. C. A. 157. The rule is of geri- 
eral application. It is stated with equal emphasis by Mr. Justice Strong 
in The Idaho, 93 U. S. 575, 586, 23 L, Ed. 978, where Hart v. Ten 
Eyck was cited as authority for it. In Wales v. Waterbury, 101 Fed 
126, 41 C. C. A. 250, it was invoked by the Court of Appeals for 
the Second Circuit as applicable to the accounting for profits in a 
patent cause, as it was also by this court in the above cited cause of 
P. P. Mast & Co. V. Superior Drill Co. ; Providence Rubber Co. v. Good- 
year, 9 Wall. 788, 803, 19 L. Ed. 566. The rule has been recognized 
by this court in several cases, among them Smith v. Township of Au 
Grès, 150 Fed. 257, 80 C. C. A. 145, 9 L. R. A. (N. S.) 876, and Smith 
V. Mottley, 150 Fed. 266, 80 C. C. A. 154, in which last case we re- 
ferred to a number of cases in other jurisdictions as well as our own. 

We do not by any means impugn the gênerai rules laid down in 
Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371, and 
the cases which hâve foUowed it, one of which is that, when the in- 
fringement consists in the making or using of articles improved by 
his own invention, the plaintifï must prove the extent of the enhance- 
ment of profits by the use of his own, as distinguished from those 
due to the article improved. But we are of opinion that the circum- 
stances of this case, first, in that in the patented combination no oth- 
er invention inheres, and that the combinations are not for improve- 
ments merely, but substitutes for essential congeries in a drill, and, 
secondly, that the infringement has been so conducted as to render 
a distinction of profits impossible, are controlled by principles quite 
independent of those involved in Garretson v. Clark, and that the 
plaintifï was entitled to a decree for the profits of the sales of the 
infringing drills. There is in this case no such real hardship as should 
shock the conscience of the court. The défendant loses nothing of 
importance but the profits which it made in the infringing business. 
It sometimes used some improvements of its own, but we are satis- 
fied that they were of trifling value. 

The master, for the purpose of this inquiry, made extensive réf- 
érence to other kinds of drills and their relative satisfaction to the 
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public, the numbers of each that were sold in tlie territory where this 
infringing took place as comparée! with the sales of the plaintiff's 
drills, and seems to suppose that this had a bearing upon the question 
he had before him in regard to the profits to which the plaintiff was 
entitled. But we do not perceive its relevancy. What the plaintiff 
was seeking, and what the master was trying to find out, was the 
actual profits on the particular drills which contained the plaintiff's 
invention and which were made or sold by the défendant. What oth- 
er drills the défendant made or sold, or what other drills were sold 
of other makes by other parties, was a wholly irrelevant matter. 
So the comparative number of its own drills which the plaintiff" was 
able to sell in compétition in the same territory, or whether it sold 
any at ail, was a wholly indiffèrent matter. A patentée may with- 
hold the exploiting of his patent in a particular territory, or he may 
not be able at the time to extend his business therein. But this gives 
no right to an infringer to invade the territory and anticipate the sales 
which the patentée might make when he should désire and be able to 
carry his invention there for a profit which is legitimately his own. 
But this, while it might be an answer to the suggestions made by 
the master, is net relevant to such a proceeding as this. The fact 
that the owner of a patent does not exercise his right, or cannot at 
the time do so to the full, gives no license to another, and the latter 
is Hable for infringement, to the same extent as if the owner were 
exercising his right to the utmost. The owner has the same right 
as he has to any other property, which he may put to use or not as 
he chooses; and in such case the rule always is that, if a stranger 
without right seizes and uses it, he is bound to pay for such use, 
and it is no answer for him to say that the owner was doing nothing 
with it. If it be true, as has often beert declared, that the exclusive right 
of a. patentée is property, for the protection of which the public faith 
is pledged, it should hâve the same immunity from invasion, and its 
violation should be attended with the same conséquences as in the 
case of other species of property. Wilson v. Rousseau, 4 How. 646, 
674, 11 h. Ed. 1141 ; Grant v. Raymond. 6 Pet. 218, 241, 8 L. Ed. 
376 ; Bement v. National Harrow Co-, 186 U. S. 70, 88, 32 Sup. Ct. 
747, 46 h. Ed. 1058 ; Heaton-Peninsular Co. v. Eurêka Speciàlty Co., 
77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728, 46 U. S. App. 146. 

This patent and the Packham patent, which is the subject of another 
décision made concurrently with this (Dowagiac Manufacturing Co. 
V. Superior Drill Co., 162 Fed. 479), relate to one of the most impor- 
tant kinds of machinery employed in one of the great industries of 
thè country — that of seeding grain. At the time when their infringe- 
ment was going on, we are satisfied, from the records in the cases, 
the Hoyt shoe drill and the Packham dise drill were leading imple- 
ments in the work of seeding grain in a wide extent of territory and 
hâve had their value attested by the numerous infringements which 
the patents hâve suffered. They may to some extent hâve since then 
been improved upon, and their value diminished by the progress 
which has taken place in most of the mechanic arts, and the time for 
reaping the reward ■ for their inventions is spent. But this only en- 



DOWAGIAO MFG. CO. V. 8UPEKIOR CRILL CO. 479 

hances the obligation of the courts to find a way, if it be possible, 
to redress the wrongs donc by those who hâve been willing to gather 
the fruit into their own basket. There is some évidence in the record 
which bears upon the subject of damages; but as we infer from the 
discussion in the appellant's brief, the claim for damages, as dis- 
tinct from profits, is not intended to be urged, we do not consider that 
subject. 

Thè decree should be reversed, with the costs of this court, and a 
decree entered for the complainant in the sum of $16,992.55, with 
interest from the date of filing the master's report. 

There is a cross-appeal, on which the individual défendants assign- 
ed error because, as they say, there is no proof that they personally 
infringed. This is an objection which should hâve been advanced 
at the original hearing. It was then decreed that thèse individual 
défendants infringed the patent. But it was not determined to whar 
extent the several défendants infringed. It not being shown that thèse 
individuals personally interfered in the inf ringement, or otherwise 
than as corporate officiais, we think they should be charged with 
nominal damages oî $1 only; and it is ordered that the decree as to 
those défendants be modifîed accordingly. The défendants Brennan 
& Co. on the cross-appeal assign as error that the court below should 
not hâve awarded the costs of suit against them. If the decree upon 
the merits were sustained, it would seem that taxing the costs of the 
suit to the défendant, the decree having been iii its favor, was errone- 
ouS. It is, however, to be reversed, and the motive which led the 
court to charge the défendants with costs no longer avails. But the 
difïiculty we encounter is that, while the introduction of some of the 
testimony seemed to the court below useless and unnecessary, the 
record made on this appeal does not show to what part of the testi- 
mony this criticism of the court was directed, nor fùrnish us the means 
of distinguishing between what was pertinent to the inquiry before 
the master and what was not. If counsel intended to press this ob- 
jection hère, they should hâve seen to it that the record should con- 
tain the data needed to décide it. 

We see no alternative but to overrule it, and in this respect affirm 
the decree of the Circuit Court. 
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(Circuit Court of Appeals. Sixth Circuit. June 18, 1908.) 

No. 1,773. 

Patents — Profits Recoveeable foe Infringement — Confusion of Profits 
by infeinger. 

Where no other patentée structure Is shown to hâve contrlbuted to the 
profits of an Infrlnger of a patent, and the Infringement was deliberate 
and Intentlonal, the défendant cannot avold Uability for the entlre profits 
made on the structure by so confusing those made on the patented and 
impatented parts that thé proportions due to each cannot be separated or 
ascertained. 
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Appeal from the Circuit Court of the United States for the West-' 
ern District of Michigan. 

P. L. Chappell, for appellant. 

Border Bowman and P. A. Staley, for appellee, 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS; Qrcuit Judge. This is an appeal from a decree 
founded upon an accounting of profits made by the appellant in the 
manufacture and sale of dise grain drills, containing the invention 
of the Packham patent, No. 557,868, and in infringement of the rights 
secured by said patent. The case came hère on a former occasion up- 
on an appeal from a decrfie sustaining the validity of the patent re- 
ferred toin respect to the first, second, third, and sixth claims there- 
of, declaring the infringement thereof by the appellant, and awarding 
an injunction against further infringement. The decree of the Cir- 
cuit Court was hère affirmed, ând the cause remanded for the ascer- 
tainment of the profits and damages due to the plaintiff accruing from 
the infringement. 115 Fed. 886, 53 X. C. A. 36. In affirming the 
decrecj we expreSsed the opinion that: 

"The Inrentloii ' cohstJtnted a distinct .ind valuable Improvement, and was 
I>atentable for what ' the claims hère Involved fairly Import." 

The invention of the patent consisted of the addition of a shield 
to the structure of dise grain drills, which keeps the f urrow made 
by the dise open while the seed is dropping into it, and deflects the 
seed under the dise while the latter holds the soil up, and upon pass- 
ing lets the soil hack upon the seed. The Circuit Court referred the 
cause to the master to take proofs and report the profits and damages. 

It seems to hâve been contended before the master by the appellant, 
while engaged in the endeavor to ascertain the profits, that in manu- 
facturing and selling the infringing drills it had employed other pat- 
ents, which had enhanced the value of the drills and the price at which 
they were sold, and référence was made to certain patents belonging 
to the plaintiiï. Thèse patents had been set out in the bill, and in- 
fringement thereof charged. But they had been declared void by the 
Circuit Court, by a decree which remains unreversed and not appealed 
from. They should, therefore, hâve been regarded as part of the un- 
patented art. There was no proof which could hâve justified the 
master in the conclusion that any other invention than that of the 
Packham patent was présent in the drills which constituted the in- 
fringement. Nor did the master find that there was any other patent 
involved in the infringing drills which was entitled to share in the 
profits than those belonging to the plaintiff which had been held void. 
He specified those as laying the foundation for applying the doctrine 
of Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371, 
and other like cases. The fact is that the conditions assumed for the 
statement of the riile in the case referred to did not exisf. The prés- 
ent case in its facts is in doser analogy to the cases of EHzabeth v. 
Pavement Co., 97 U. S. 126, 24 E. Ed. 1000, Goulds Mfg. Co. v. 
Cowing, 105 U. S. 253, 26 E. Ed. 987, and Crosby Valve Co. v. Safe- 
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ty Valve Co., 141 U. S. 441, 12 Sup. Gt. 49, 35 L. Ed. 809, and Can- 
da V. Michigan Malléable Iron Co., 152 Fed. 178, 182, 81 C. C. A. 
420, a case decided by this court, than to those of Seymour v. Mc- 
Cormick, 16 How. 480, 14 L. Ed. 1024, and McCreary v. Canal Co., 
141 U. S. 459, 12 Sup. Ct. 40, 35 L. Ed. 817, relied tipon by the ap- 
pellant, in that no other pateated structure is shown to hâve contrib- 
uted to the profits. 

Again, if the master had been right in supposing that other patents 
contributed to the profits, and that the plaintif? had not proven to 
what extent the profits were due to the owners of the patent in suit, 
and how much was due the others, the fact remained that the défend- 
ant had, in committing the infringement, confused the profits in which 
ail were entitled to share in such a manner that neither itself nor 
any one else could détermine the proportions due to each. Notwith- 
standing ail the data kept by the défendant in regard to the infringing 
business, the master was unable to make any apportionment. Nor 
could any of the expert accountants who testified do more than form 
a conjecture. The infringement was not accidentai. The défendant 
was ail the while informed of the patent, and knew that, if it did 
not succeed in defeating the patent, it would be obliged to account 
for the profits and damages. It took the risk of confusion, and the 
loss must fall upon the wrongdoer, rather than the innocent party. 
It is as clear a case as could be instanced for the application of the 
Tule stated and applied by this court in previous cases and by other 
courts in a great variety of instances where the facts indicated the 
• fitness of its application. In another case decided at this session (Bren- 
nan & Co. et al. v. Dowagiac Mfg. Ce, 162 Fed. 472) we referred to 
several cases upon this subject, and others are cited in our ooinion 
in Smith v. Motley, 150 Fed. 266, 80 C. C. A. 154. 

The Circuit Court was therefore justified on either of thèse grounds 
in decreeing for the plaintiff in the net sum of the profits made in the 
manufacture and sale of the infringing machines. 

The decree will be affirmed. with costs. 
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(Circuit Court of Appeals, ITlrst Circuit. May 27, 1908.) 

No. 753. 

Patents— Infringement— Feed Machine foe Scbew-Outting Lathes. 

Tlie Norton patent. No. 470,591, for a feed meclianism for screw-eutting 
lathes, limited to the détails of the arrangement of the parts, as required 
by the prior art, is not infringed by the machine of the Newton patent. No. 
787,537, in which the second séries of gear-wheels, or cône gears, are 
not located on the feed-shaft, as required by the claims of the Norton pat- 
ent. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 155 Fed. 133. 

Benjamin Phillips and William R. Wood, for appellants. 
Louis W. Southgate, for appellee. 
162 F.— 31 
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Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWELLj Circuit Judge. This was a bill in equity to restrain the 
infringement of letters patent No. 470,591, granted March 8, 1893, 
to Norton for "a new and improved feed for screw-cutting engine- 
lathes." Claims 2, 3, 4, 5, 6, and 7 are in suit, but it is agreed on both 
sides that a décision concerning claim 2 will dispose of the controver- 
sy. That claim is as foUows: 

"2. In a devlce of the class described, the comblnatlon, wlth a séries of In- 
terchangeable gear-wheel8j of a shaft driven froni the said séries of inter- 
changeable^ gear-wheels, a pinlon mounted to turn wltb and to slide on the 
said shaft, à dtlvltig gèar-wheel In mesh wîth the said pinlon, a second séries 
of gear-wheels of varions dlainfeters arrangea step-llké on the feed-shaft and 
adapted to be engaged by the said drivlng gear-wheel, and a lever carryirig the 
drlving gear-wheel and arrangea for shlfting the said pinlon on the said 
shaft and moylng the drlving gear-wheel in and ont of mesh with the feed- 
shaft gear-wheels, substantially as described." 

The pitch of a screw is measùred by the nurnber of the turns of its 
thread in an inch of the screw's length. To eut a screw of the desired 
pitch, the rod from which the screw is eut must receive the proper 
nurnber of révolutions while the feeding mechanism carrying the tool 
moves an inch in the lathe. The rod is revolved at a fixed rate, and 
the pitch is regulated by' the ratio of this fixed révolution to the move- 
ment of the feed-shafti As the variety of pitch required in making 
screws is indefinite, sô the speed of the feed-shaft should be indefi- 
nitely variable. ' 

In the old practi(?é this variation of speed in the feed-shaft had been 
securéd by the adjustriient of a séries of interchangeable gear-wheels, 
or by the substitution of other wheels in their place. The method is 
described by the patentée in his testimony about the lathe which con- 
stituted the practicaï art ât the time his invention was made: 

"Q. 46. Wlll you please Rtate briefly what the gear mechanism is, or is used 
for, which I hâve marked N, O, Q, on this eut? A. It Is the change gears, 
or three of theni, for cutting threads rôtatlng the feed-shaft or the lead screw. 
Q. 47. And do thèse, in their arrangement or mouutiug, provide for changes 
of pitch or feed? A. No; they onlj' eut one thread as mounted. It would be 
necessary to reinove them and substitute others, or to change their position, to 
eut other tlireads, for which provision is made by removing nuts and by an 
adjustable radius bar." 

See also th* extract from Appleton's Encvclopedia, Record vol. 2, 
p. 109. 

For convenience, the rate of révolution in the feed-shaft should 
be not only variable, as stated above, but also variable readily. This 
object the patentée sought to accomplish by a second séries of gear- 
wheels arranged step-Hke or cone-fashion upon the feed-shaft. In 
the patent, a lever rapidly moves the driving gear-wheel in and out of 
mesh with the several gear-wheels of this second séries. Hence the 
patent provides a limited quick change of speed for ordinary needs, 
and a slower change for extraordinary needs, acting to multiply the 
quick change referred to, A substitution in the first séries oî gear- 
wheels, which was mentioned in the original spécification, together 
with an interchange, would permit an indefinite variation of the speed 
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of the feed-shaft. Claim 2, however, mentions only gear-wheels which 
are strictly interchangeable, and the différence between substituted and 
interchangeable wheels is clearly recognized in the patent. The quick 
change by means of the second séries of step-like gear-wheels was old 
in kindred arts, and in the lathe art is shown in letters patent No. 247,- 
764, issued to Hyde, No. 83,774, issued to Humphreys, and elsewhere. 
The slower change by means of the first séries of interchangeable 
gear-wheels, as above stated, was old in the lathe art, and, according 
to the complainant, was the only method in that art to secure a change 
of speed which was in common use before the patentee's invention. 

Returning to the claim in suit, we find that it has six éléments, as 
follows: (1) A séries of interchangeable gear-wheels. This was old 
in the art, as is admitted in the complainant's ,brief, and as is testi- 
fied to by the patentée. (2) A shaft driven from said séries of inter- 
changeable gear-wheels. This, also, is admitted to be old in the art. 
(3) A pinion mounted to turn with, and to slide in said shaft. This, 
also, is old. (4) A driving gear-wheel in mesh with the said pinion. 
This, also, is old. (5) A second séries of gear-wheels of varions di- 
ameters arranged step-like, or cone-like, on the feed-shaft. As has 
been said, a cone-like séries of gear-wheels was well known in many 
arts. The complainant contends, however, that it was never put into 
practical use in a screw-cutting engine lathe before the Norton in- 
vention. In some earlier patents it takes the place of the interchange- 
able gear-wheels above referred to. The complainant's witnesses dif- 
ferentiate thèse earlier conical gear-wheels from the patent in suit 
chiefly in respect of their inconvénient positions. (6) A lever carrying 
a driving gear-wheel, and arranged for moving this wheel in and out 
of mesh with the second séries of gear-wheels. This is shown in the 
patent to Hyde, and is generally found in connection with a cone- 
shaped séries of gear-wheels. The précise arrangement of the lever 
varies. 

Turning to the spécifications of the patent and its file wrapper, we 
find that they first stated that : 

"The object of the invention is to provide a new and improved feed es- 
pecially designed for use on screw-cutting engine lathes, to conveniently and 
rapidly change the speed of the feed serew according to the requirements of 
the screw to be eut. 

"The invention cousists of a séries of gear-wheels, secured on the feed- 
shaft, and a driving gear-wheel arranged to be thrown In the mesh with each 
of the said séries of gear-wheels. 

"The invention further consists of a changing and locklng mechanism for 
the driving gear-wheel." 

The Patent Office struck out claims 1 to 6 as originally drawn. In 
this Norton acquiesced, and in redrawing the claims inserted "inter- 
changeable gear-wheels" as an élément therein. He himself amended 
the spécifications by striking out the last two paragraphs just quoted, 
and inserted in their place as follows: 

"The invention consists of certain parts and détails and combinatlons of 
the same, as will be fuUy described hereinafter and then pointed out in the 
claim. 

"Référence Is to be ,had to the accompanylng drawings forming a part of the 
spécification, in which similar letters of référence Iiidicate corresponding parts» 
In both the figures." 
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In agreement with thèse statements, the original spécifications were 
concerned almost altogether with the step-like séries of gear-wheels. 
The first séries of gear-wheels was dealt with in a single paragraph 
of the spécifications and in a single clainl, originally the seventh, which 
survived its passage through the Patent Office as the second claim of 
the patent as issued. 

The gist of the Norton patent lies either (1) in the combination of 
the two séries of gear-wheels to multiply the quick variation of speed 
in the feed-shaft produced by the cone-like gear-wheels as above de- 
scribed, or (2) in the detailed arrangement of the machinery. 

1. If we hold the gist of the claims in suit to lie in the combination 
of the two séries of gear-wheels, we must consider if there be patent- 
able invention in the combination. Each had been used in a la+he to 
vary the speed of the feeding- mechanism, the purpose which the 
patentée sought to accomplish. They had been seldom, if ever, tisfed 
in combination, but the combination would seem to be obvious to a 
skilled mechanic. Indeed, in analyzing the Humphreys patent, the 
complainant's witness, Livermore, testified that it differed substantial- 
ly and brôadly from the Norton patent, "in that the change-feed 
mechanism comprising a cône and tumbler, and the change gear-driv- 
ing mechanism, serving as a multiplier for the cône and tumbler Sys- 
tem, are organized within the head stock of the lathe." Thèse ex- 
pressions and those which follow in the record (volume 1, pp. 143, 
144), show that this witness, in sèeking to differentiate the Humphreys 
patent from the patent in suit, relied almost altogether upon différ- 
ent détails of| arrangement, and not upon the lack in the Humphreys 
patent of the combination above referred to. It follows that the pat- 
ent in suit, if valid in any respect, must be sustained as limited to dé- 
tails of arrangement. 

S. If this be true, the defendant's arrangement is materially différ- 
ent from that of the patent in suit. It bas no "séries of interchange- 
able gear-wheels," as those words are used in the patent in suit, but 
a step-like séries of gear-wheels, like the second séries of the Norton 
patent. The conical arrangement of the defendant's first séries of 
gear-wheels has a more rapid adjustment than has the patent in suit, 
and its capacity for variation is quite as great. Inasmuch as we bave 
held the patent to be limited to détails, it follows that the doctrine 
of équivalents properly applicable to the patent in suit does not bring 
the defendant's deVice within the scope of the patent, and we are 
therefore constrained to hold that the défendant does not infringe. 
United States Hog Hoisting Co. v. North Packing & Provision Co. 
(C. C. A.) 158 Fed. 818. We may add that the commercial success 
achieved by the Hendey lathe is not shown to be based wholly, or even 
chiefly, upon the Norton patent. 

In claim 2 the second séries of gear-wheels is said to be "arranged 
step-like on the feed-shaft." The defendant's second séries of gear- 
wheels is not arranged on the feed-shaft, but upon a counter-shaft 
connected therewith. This diflî^erence was held to be material and to 
defeat the charge of infringement, both by the learned judge of the 
Circuit Court in the case at bar, and by Judge L,acombe in Hendey 
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Machine Co. v. Prentiss Tool Co. (C. C.) 113 Fed. 592. In view of 
what has been said above, we do not find it necessary to consider this 
question. 

What has been said concerning claim 2 applies, as the complainant 
admits, toall the other claims in suit except claim 6, in which patent- 
able novelty seems to be rested upon a combination of a box cover 
and an index plate. Further discussion of that claim is unnecessary, 
and was not urged at the argument. 

The decree of the Circuit Court is affirmed, and the appellee re- 
covers its costs of appeal. 



RICHARDS et al. v. MEISSXER et al. 

(Circuit Court, W. D. Missouri. May 4, 1908.) 

No. 2,004. 

Patents — Suit to Oetain IsauA^•CE of Patent— Issues. 

A suit under Rev. St. § 4915 (U. S. Comp. St. 11)01, p. 3392), is for the 
purposc' of establlslilr.g complainant's right to a patent wlilcli lias been 
refused by the Patent Office ; and, where sucli patent was granted to the 
défendant after interférence proceedlwgs complainant is not entitled in 
sucli suit to introduce évidence to prove that the patent Is void for antici- 
pation, an issue which was not, and could not hâve been, tendered by the 
bill. 

On Motion to Strike Out Evidence. 
See 155 Fed. 135 ; 158 Fed. 109. 

E. Hayward Fairbanks and Gage, Ladd & Small, for complainants. 
Samuel E. Hibben and Frank Hagerman, for défendants. 

SMITH McPHERSON, District Judge. The motion of défendants 
to strike from the files certain évidence will be sustained, part of it be- 
cause taken at a time beyond that fixed by the court. But the important 
question is with référence to évidence not covered by an issue presented 
by the pleadings. The bill of complaint is filed under section 4915 
of the Revised Statutes (U. S. Comp. St. 1901, p. 3392). It appears 
from the bill that the parties had a long drawn-out and a vigorously 
contested hearing before the Commissioner of Patents as to who should 
hâve the patent. It was awarded to défendants. Thereupon com- 
plainants appealed to the Court of Appeals for the District of Columbia, 
and there it was decreed that défendants should hâve the patent. Not 
only hâve the facts been passed on by the Commissioner of Patents, 
which findings of fact according to a long line of authorities are con- 
clusive and at an end, but the facts and law hâve been passed upon 
by a court having jurisdiction. Both parties hâve had their day in a 
court having jurisdiction of the parties and of the subject-matter, and 
ordinarily such would and should be the end of litigation. But that 
question is not now presented for décision. And whether the defeated 
party has a remedy by appeal to the courts, and likewise a remedy by a 
bill in equity, is a question only to be passed. Judge Philips in this 
case held that the complainants were not, after their defeats above 
noted, entitled to a writ of injunction, and vacated an order for a 
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restraining. order theretofore made by another judge. 158 Fed. 109. 

In taking some of the testimony now sought to be stricken out, 
Judge Trieber held ([C. C] 155 Fed. 135) that such testimony should 
be taken to the end that defendant's patent may or may not be made to 
appear as void for anticipation. I am unable to agrée with his con- 
clusion. 

For somé reason which can only be surmised, but stated to be for 
the reason that it will avail complainants in an action in the United 
States courts in the Northern District of Ohio, complainants now in ef- 
fect ask this court to decree that neither complainants nor défendants 
are entitled to a patent. But this court is neither seeking to control or 
thwart another court as to its decrees. What this court must do is 
to order such a decree as the issues herein made by the pleadings, and 
the évidence relevant to such issues may in equity require. And what 
are the issues? They are on the one side that complainants are en- 
titled to a patent. Défendants controvert that issue. If complainants 
had alleged in their bill of complaint that neither party was entitled to 
a patent, such a bill would be clearly subject to a demurrer. And, this 
being so, it would as it seems to me be contradictory to hold that com- 
plainants can hâve a decree in square opposition to a bill, which, if 
iiiled, could not stand. I agrée with much that Judge Trieber says. I 
agrée that a monopoly is odious. I agrée that the public has an inter- 
est in the matter. I agrée that the government has the right to prevent 
a monopoly, except such monopolies as are authorized by law. I 
agrée with what he says as to divorce cases. But I do not agrée that 
the case cited by him (Hill v. Wooster, 132 U. S. 693, 10 Sup. Ct. 
228, 33 L. Éd. 502) holds that évidence may be taken to support a 
hidden and côncealed issue which issue complainants could not tend- 
er by a bill, knowing that it would be followed by a demurrer. 

The évidence with référence to anticipation will be stricken out, re- 
serving to complainants, however, the right to hâve such évidence taken 
■to the Court of Appeals, in the event upon final hearing of complain- 
ants being defeated. 



E. J. MANVILLE MACH. CO. v. EXCELSIOR NEBDLE 00. 

(Circuit Court, D. Connectlcut. Juue 12, 1908.) 

No. 1,161. 

Patents— Infeingement— Machine roE Foeming Nipples. 

The Campbell patent. No. .594,457, for a machine for forming nipples 
such as are employed in the building of wire «iwlie wheels for bicycles 
and similar vehicles, discloses invention of such merit and covers a 
machine of such value and success in opération as to entitle it to a rea- 
sonably libéral construction and fair range of équivalents. As so con- 
strued, lield Infringed. 

, In Equity. Suit for infringement of letters patent No. 594,457, for 
a machine for forming nipples, granted to Andrew C. Campbell, No- 
vember 30, 1897. On final hearing. 

Edmund Wetmore and Oscar W. Jeffery, for complainant. 
C. L,. Sturtevant, for défendant. 
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PLATT, District Judge. I hâve studied this case exhaustively and 
my conclusions are definite and positive ; but I hâve neither time nor 
strength to give it the treatment on paper virhich it deserves. A few 
words in broad outline must sufHce. 

The défendant bought and used one of complainant's patented ma- 
chines, and made overtures for many more, insisting, however, upon 
the proviso that its rights should be exclusive. The price demanded 
being unsatisfactory, Mr. Dayton, an expert mechanic in defendant's 
employ, claimed that he could save money for défendant by construct- 
ing a new machine which would avoid the monopoly of the patent. 
Having the patented machine before him, and knowing what it had 
donc and could do, he undertook such construction. Has he accom- 
plished his avowed purpose? is the question before us. 

His production is in many respects a slavish copy of the patented 
original. The inventor must feel highly flattered by such action, and 
it persuades one that Mr. Dayton must hâve thought the machine a 
valuable Contribution to the world's knowledge. If he has appropriated 
the essence of the invention, it is immaterial whether or not he has add- 
ed or subtracted things which leave his machine in such shape that it 
will work a little better than complainant's. Giving the défendant the 
benefit of ail he claims from his study of the prior art, the fact remains 
that the patented machine was the first and only one which has taken 
nipple blanks and so treated them automatically, in the matter of ac- 
curacy and speed, as to give to the world a machine which is practical- 
ly and commercially an unqualified success. To take as a starting point 
the wire itself, and from it to turn out finished nipples on the same 
machine, would destroy the very essence of the invention, which has, 
under the influence of the patentee's mind, worked out so admirably. 
It isnoticeable that the défendant has not attempted to perform such 
a feat as that. 

In both machines hère in controversy the blank cornes from a hop- 
per, and is presented to and held by the jaws of a carrier, which in com- 
plainant's machine is mounted on a horizontal shaft, and in defendant's 
machine on a vertical shaft. In both machines the blank, while held 
by the jaws of the carrier, is presented by an intermittent motion to the 
différent tools ; the tirne of rest being longer than the time of move- 
ment. The means of obtaining this peculiar kind of intermittent mo- 
tion are identically the same in both machines, and to my mind the 
central and greatest merit of the invention lies right at this point. The 
reciprocating intermittent feed mechanism dominâtes, permeates, and 
vitalizes the entire combination; and when I say combination I mean 
it, for it is clear to me that the inventive thought discloses a pure com- 
bination, which can in no sensé be called an agrégation. If the 
new arrangement of old éléments produces a new and useful resuit 
never before attained, it is practically certain that the mind which 
conceived the combination produced an invention. In Loom Co. v. Hig- 
gins, 105 U. S. 591, 36 L. Ed. 1177, the Suprême Court said that to 
make a loom produce 50 yârds of carpet per day which had never be- 
fore produced over 40 is to bring forth a new and useful resuit, and 
to do so shows invention, even if ail the éléments combined to produce 
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that resuit are old. The facts in that case are pertinent hère, and to 
my niind it makes the final conclusion hère unanswerable. 

The patented machine is such a remarkable commercial success that 
justice will not be done to the inventer unless the court takes a rea- 
sonably gerierous view of his spécifications and claims, and, when it 
reaches the question of infringement, gives the patent the benefit of a 
fair use of the doctrine of équivalents. From my viewpoint, it seems 
unnecessary to go any farther than that ; but I am of the opinion that, 
if the case demanded the broadest principles which are ever applied to 
a pioneer patent, it would be right to use them. The group of claims 
headed by 35 shows a combination of éléments never before brought to- 
gether to produce any resuit, much less to aid in prpducing a finished 
nipple. There is nothing in the prior art to invôke against the novelty 
of such combination, except the star wheel mechanisms used in certain 
patents for looms and printing press machinery. It is a far cry from 
weaving cloth or printing paper to making nipples. The analogy is 
absent ; but, if we assume the contrary, it certainly requires invention 
to take the best référence, viz., Luscomb's star wheel, with its recipro- 
cating action, and, with it in mind, produce the mechanism described 
and claimed in the patent in suit and copied in defendant's machine with 
ail the exactness of the most capable Chinaman. 

Luscomb was only thinking about a periodic rotary movement, wliere- 
by the opération of one mechanism would alternate with the opération 
of another. His place in the prior art is doubtful, but that makes no 
différence. His thought, and nothing beyond, is equally apparent in 
the pther prior art patents. Campbell's purpose was to increase the 
ratio of the speed of movement to the time of dwell of the carrier. 
This is a vital necessity in his combination, and is entirely new. The 
défendant has appropriated the claim baldly, in spirit and in détail. It 
infringes at this point beyond any doubt. The organization claims 
can only be avoided by the défendant by sticking in the bark and deal- 
ing captiously with words. 

I do not base my conclusions upon a prior art which omits Timm 
and Krummel and Roberts, although with them out the argument lead- 
ing thereto is intensified, because in that event there is no nipple-mak- 
ing machine which discloses any oi the éléments of the patent in guit. 
It would then be worse than idle to argue that it was not invention to 
combine old éléments, which could be found scattered hère and there 
through machines for widely diflferent purposes. It is obvions that, if 
such was the situation, he has produced a new machine and a new re- 
suit. On the other hand, with those patents in the art, he has produced 
a new machine, and reached a resuit which, if it is old, is certainly 
reaehed in a very much better, quicker, and surer way than it had been 
reached before. It requires invention under the décisions to do that. 

Let me say, in passing, that the Timm and Krummel and the Roberts 
machines, from the moment of conception up to the time the testimony 
in this case closed, were never for a moment practical, successful 
machines. They developed into abandoned experiments, and are not 
of the class of inventions which can properly be brought forward as 
narrowing or restricting in any degree the inventer who does ofïer to 
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the world a valuable asset along the same lines. It does not négative 
invention for an expert, guided by the patent, to grope in the prior art, 
both similar and analogous, and from his gleanings put together a 
hypotlietical machine, which to the common eye would appear to be 
capable of doing the work which the patented machine actually does. 
To do in the first instance what the expert does now required invention, 
as bas already been suggested. The excursion of the expert is in- 
génions, but fruitless. 

The claims at issue are 1, 3, 3, 4, 5, 13, 14, 23, 24, 25, 36, 27, 28, 
31, and 35. The vitally important ones so far as my compréhension 
carries me, are the organization claims, viz., 1, 3, and 5, and the index 
mechanism claim, 35, and claim 31, which involves especially the tap- 
ping mechanism. Claim 31 shows invention of a high character, and 
is substantially copied by défendant. The tapping mechanism and the 
peculiar index mechanism are the two important parts of the novel 
gênerai construction, which in my opinion contribute especially to bring 
about the final resuit obtained, viz., the speedy, accurate, safe, and 
sure production of marketable nipples in large quantities, whereby the 
average cost of nipples produced by the patented machine is so les- 
sened as to make the défendant envions and unconscionable. The 
claims above mentioned are, I think, valid and infringed. 

Claims 23, 34, 25, 26, 27; and 28 are permutations of claim 35, and 
are valid and infringed. Defendant's attempt to évade claims 23 and 
34 by a forced construction of the word "adjustable" is pathetic. The 
patent law is interested in the substance of an invention, and not in 
the embroidery woven around the substantial central thought. It does 
not, therefore, profit the alleged infringer, after appropriating the sub- 
stance, to vary the pattern which the inventor exhibited in his em- 
broidery. Defendant's jaws are certainly adjustable. If his lacework 
surroundings are prettier, it does not relieve him from the trespass. 
Thèse thoughts apply to the patent as a whole, not alone to thèse 
claims. 

Claims 3 and 4 seem trifling as compared with the larger issues ; but 
I think the issue should be decided for the complainant in respect of 
them. 

An examination of claims 13 and 14 compels one to pause. They 
deal with the means of transferring the blanks from the hopper to the 
jaws of the carrier, and particularly with the élément of reciprocating 
fingers. I am inclined to think it would somewhat stretch the patent 
to give the complainant the benefit of thèse claims. They are unim- 
portant, because, if the ground ail about them is pre-empted, it matters 
not that défendant would not trespass simply by using its means of 
transporting blanks across that sacred ground.' On the whole case, the 
issue on those claims must be for the défendant. 

Let a decree be entered, based upon thèse fragmentary remarks. 
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THE QUEBN OLGA. 
(District Court, S. D. New York. June 12, 1908.) 

1. SmppiNO — Chartke — Liabilitt fob Expekse or Legai, Pbocekdings 

Against Vkssel. 

In View o£ the Cuban law, wliich requlres ail vessels énteriug a Cuban 
port from a foreigii port to be providcd with a bill of liealth issued in 
aecordance therewith and granted by the Cuban consul or cousular repré- 
sentative at the port of departure, the failure o£ a vessel to procure such 
blU of healtli was the proxiinate cause of loss and damage Incurred by 
the vessel because of légal proceediugs against her in Cuba for entering 
wlthout such bill of health, and as between owner and charterer such loss 
must be borne by the one npon ^hom the duty rested to procure such 
bill under the tenns of the charter. 

2. Same— Construction or CfiARTER Pakty— Dtjty to Pbocube BilI/ of Health. 

Tlie cost of a bill of health, requlred by the laws of Cuba to be procured 
by a vessel entei-ing tha;t country from a foreign port from the consular 
représentative of Cuba at the port of departure, is a consular charge; 
and under a charter which requlred the owner to keep the shlp, at his 
own charges, manned, equipped, and fitted to perform the service for 
whidi she was hired, and provlded that the charterer "shall provide and 
pay for ail * * * consular charges, except those pertaining to the 
captain, offlcers, or crew," it was the duty of the owner, and not of the 
charterer, not only to pay for, but also to procure, such bill of health, 
which pertafned to the offlcers and crew. 

3. Same— Bbeakdown Clause>— Time Losi by Stbanding. 

The breakdown clause of a charter party, providing, inter alla, that 
in the evént ôf stranding, preventing the working of the vessel for more 
than 24 hours, "payment of hlre shall cease until she be agaln in au 
efficient state to résume her service;" relates only to physical efficieney ; 
and where the vessel, when again tendered to the charterer for service 
after a stranding, was in fact in an efficient state aud seaworthy, she can- 
not be continued ofiC hire until her master shall procure a survey and a 
Lloyd's certiflcate of seaworthiness. 

Iri Admiralty. Action for.breach of charter party. 

In .lanuary, 1907, the Queen Olga, belougiug to the libelants, was in re- 
gpondent's employnient under a time charter substantially Identicàl with that 
set forth in Golcar S. S. Co. v. Tweedie Trading Co. (D. O.) 146 B'ed. 563. 
The sections of the charter material to this case are the flrst, second, ninth, 
and sixteenth as printed in the case, referred to. In the montii mentioned 
the Olga was at Tampico, and there received directions from the charterer 
to proceed to Key West for orders. Before this direction was given there 
had been some letters sent by the charterer to the steamshlp's master indlcat- 
ing the probability of his ultimately going to Cuba for sugar, but the orders 
actually given were deflnitely as stated. The Olga tlien cleared for Key 
West, having a bill of health such as requlred for an American port. She 
reached, entered, and anchored in the harbor of Key West, and her master 
went ashore to receive his orders. They were furnished him by Taylor & 
Co., merchants at that port, who had no other relation wltb the charterer 
thau to receive and dellver to the Olga's master a telegram slgued by the 
charterer and reading as follows: "Steamer Queen Olga due Key West fourth 
ordor her proceed Sagua la Grande Cuba tender to Amezaga & Company." 
This telegram was physically delivered to the master, with a letter from 
Taylor in the following words: "I inclose you cable from IVeedie Trading 
Co. for you to proceed to Sagua. Please give pilot order for your pilotage and 
(Iraught of vessel." The testimony estabilshes that Taylor & Co. had no 
other imthorlty from the charterer than is evidenced by the above document, 
and thîit they acted merely as messengers or carriers, and received for thelr 
service the sum of $10. 
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riie Olga's master correctly believed that it would be unlawful to eiiter a 
Cuban port without a bill of health issued In aceordance with Cuban law and 
sranted by th« Cuban consul or consular représentative at the port of de- 
partnre. He testifies that Taylor directed hlm to proceed without such bill 
of health, and assured him that it would not be necessary, suggestlng that 
he tell the Cuban authorities, as an excuse for not produclng a proper health 
bill, that he had not been to Key West, but had recelved his orders ofC Sand 
Key (an island some elght miles from Key West proper). This statement is 
denled by Taylor. The Olga did proceed to Sagua without entering or clear- 
ing at the Key West custom house, and witbout any other bill of health than 
that properly procured in Tampico for an American port ; and her master did 
afterwards falsely inform the Cuban authorities that he had recelved his or- 
ders at Sand Key. On arrivai In Cuba the captain's fears proved well ground- • 
ed, and the Cuban authorities began an action agalnst hlin and his vessel for 
not having a Cuban bill of health. Thèse proceedings entailed considérable ex- 
pense for légal services, etc., and resulted in the Infliction and payment of a 
moderate iine upon the master. The master testlfled under objection that 
health bills under the charter party in question had previously been furnished 
him by the charterer's agents, and under like objection a shipping merchaut 
of expérience has testifled for the respondent that it is the duty of the ship- 
master to obtaln bills of health when his vessel is under a time charter In 
the form shown in thls case. 

While the Olga was entering the port of Sagua she took the ground, re- 
niained on thè bottorû for some time, and flnally succeeded In getting off under 
her own steam. She then made tender to the persons named in the télé- 
graphie orders recelved at Key West, such persons belng the subcharterers. 
Thèse subcharterers (or their shippers) refused for some time to load the 
steamer, insisting as a prerequisite for loading that she should be surveyed 
by steamship captains and a certificate of seaworthiness procured indorsed 
by a Lloyd's agent. A sun'ey had been held on the Olga, but not by the per- 
sons or In the mauner thup demanded by the subcharterers. Wheu the Olga 
teudered for cargo, however, she was as matter of fact "in an efficient state 
to résume her service" under the charter party, and was also as a matter 
of fact seaworthy. 

The questions raised by this litigation are: First, were the losses and 
damage (or any portion thereof) incurred by the légal proceedings in Cuba 
the proxlmate resuit of failure to procure a Cuban bill of health at Key 
West; and if such losses and damage were so proximately caused, are the 
sanie chargeable to the charterer or the owner? and, second, was the Olga off 
hire at the option of the charterers until she had been sur\'eyed and a cer- 
tificate procured in the manner demanded by the subcharterers or shippers ; 
and, if the vessel was so off hire, were the subcharterers or shippers justified 
in their refusai to load? 

Convers & Kirlin and Mr. Woolsey, for libelant. 
R. J. M. BuUowa, for respondent. 

HOUGH, District Judge (after stating the facts as above). Con- 
sidering the strictness of Cuban law as shown by the évidence, tliere 
can be no doubt that ail the expense and loss visited upon the ship for 
her failure to obtain a bill of health proper for Sagua was reasonably 
to be expected and proximately caused by such failure. Responsibility 
for such omission must dépend upon the terms of the contract made 
by the parties. To be sure, a charter party is a commercial instrument, 
and to be liberally interpreted, while évidence of custom, if gênerai, 
reasonable, and lawful, will often control the construction of doubtful 
clauses. There is no such évidence hère. Such testimony as is offered 
is conflicting and tends to support no gênerai custom, while in my 
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Opinion the wording of the charter itself is too plain to require such 
assistance. 

The priée of a bili of health is a constiîar charge; and ail consular 
charges, "except those pertaining te the captain, officérs, and crew," 
the charterers "shall provide and pay for." Charter, § 2. This by 
infetience is a clear' statement that, the owners shall "prpvide and pay 
for" consular charges which do pertain to "the captain, officérs, and 
crew." The expression "providing for" a charge is not a happy one; 
but it is surely the simplest interprétation thereof to hbld that what one 
miist provide for he must procure. • 

Further, a considération of the first and second sections of the char- 
ter clearly show^s the reason for the line of demarkation bétween own- 
ers' and charterers' payments and duties. The owner is to keep his 
ship at his own charges, manned, equipped, and fitted to perform the 
service for which she is hired^ The charte rer is to pay for every ex- 
pense incident to his own business. A bill of health prirnarily relates 
and pertains to the officérs and crew. It is their passport to enter their 
harbors of destination and there to work their vessel. Only by figure 
of speech is the instrument called the "ship's" bill; for, if a ship with- 
out a crew can be imagined, the reason for a health bill is gone. Ail 
this is exactly true of the omitted Cuban bill, an instrument which 
could not'be filled out without information only to be had from the 
master reg'àrding himself and his men and their sanitary history. 

To hâve the condition of his crew duly certificated by a.bill of health 
was therefore a duty as much owing by the Olga's master tô his own- 
ers as it was to hâve enough men on board to work ship : and the 
charterers in turn had the same right to expect and présume a proper 
certificate of health as thçy had to, expect and présume a healthy crew. 
It follows that, as between owner and charterer, it was the former's 
duty to provide and pay for a bill of health at Key West. That the 
omission was due to insistence or suggestion by charterei-'s agent is 
(1) not establjshed by a, fair prépondérance of évidence; (2) if Taylor 
did give the order sworn to by the master, he had no authority, either 
real or apparent, to do so; and (3) the master had nO more excuse 
for obeying than for following an unlawful suggestidn fro'm the same 
source as to the personnel of his crew. 

This question is nearly a case of first impression. In The Shadwan 
(D. C.) 49 Fed. 379, affirmed 55 Fed. 1002, 5 C. C. A. 381, the vessel 
was also at Key West, and it was there impossible lawfully to procure 
a clean bill of health. The charterer first personally ordered the master 
to do an impossible thing, viz., procure a clean bill, and then ordered 
him to proceed to Progresso without it; that port of destination being 
beyond the charter limits. It was held that : 

"In undertaking to send the ship to ports outside of the charter limiis, It 
was the charterer's business, not the owner's business, to get sui table papers; 
and the persons employed in dqing that business were the charterer's agents, 
whether the master or otheir persons." 49 Fed. 3S2. 

If it had occurred to Judge Brown that it was' the charterer's 
business to procure a bill of health for a vessel' bound within char- 
ter limits, it was surely unnecessary to place the décision in The 
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Shadwan upon the fact that she was sent beyond said limits; for, if 
the charterer be required to provide and pay for the bill of health with- 
in charter hmits, a fortiori does such obligation rest upon him when the 
destination is outside the same, and Judge Brown's entire discussion 
regarding the arbitrary insistence of the charterer is unnecessary. I 
think, therefore, The Shadwan is by fair inference an authority for 
holding that it is the duty of the master, as the agent for the owners, 
to keep his ship provided with bills of health while engaged on work 
specifically provided for by the charter party. It may be added that 
an examination of the record on apoeal in 55 Fed. 1002, shows that the 
pertinent clauses in the charter party there considered were identical 
with those at bar. 

The Nicaragua (D. C.) 71 Fed- 736, lays down the doctrine hère as- 
serted ; but it cannot be said that the finding was necessary to the point 
involved in that case. In Lake Steam Shipping Co. v. Bacon (D. C.) 
129 Fed. 833, The Shadwan is cited as holding that "ordinarily the 
charterer is bound to furnish a clean bill of health." The point under 
discussion was not involved in that case, and, as above indicated, it 
does not seem to me that The Shadwan asserts any' such gênerai rule. 

The second question stated must also dépend for solution upon the 
language of the charter alone, if that be possible. The breakdown 
clause (section 16) plainly déclares that, in the event of stranding, "pay- 
ment of hire shall cease until [the steamer] be again in an efficient 
State to résume her service"; and the only material inquiry hère is 
when such efficient state again existed. As soon as it did exist, hire' 
began to run again, and no further interruption of payment is to be 
presumed or inferred in enlargement of the contract of the parties. 
The Santona (D. C.) 152 Fed. 516. 

This action is between owner and charterer only, and, no mattêr 
what understandings or agreements existed between charterer and sub- 
charterer or shipper, the charterer must pay the stipulated hire, unless 
excused theref rom by his own contract, and none other. Accordingly 
the charterer contends that something else than mère physical ef^ 
ficiency is meant, or that some évidence of actual efficiency is required, 
other than the assertion of the master. That physical efficiency oniy is 
meant by a breakdown clause similar to the one at bar is, I think, 
clearly inferable from Hogarth.v. Miller [1891] A. C. 48. 

Nor will the clause in question (section 16) bear, in my judgment, 
any other construction. It may be difficult to get cargo Insurance on a 
vessel just freed from stranding (of which, however, no proof is ofEer- 
ed) ; but, if there be actual efficiency, that difficulty is not of the own- 
er's making. If the parties to 'the charter contemplated any other rea- 
son for cessation of hire than physical inability to earn it, or intended 
to give any effect to the opinions or fears of third persons, they should 
hâve said so. Nor does this view work injustice or hardship; for, if 
actual efficiency do not exist, ail parties injured by the lack thereof hâve 
their remedy against the ship, whose owners, by their tender, war- 
ranted fitness to perform. The charterers, therefore, are entitled to no 
réduction of hire after the date of tender as pleaded in the libel. 
. The libelants will take a decree, with costs, for the unpaid balance 
of charter hire only; the off hire period being as stated in the libel. 
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If the exact amount of the decree cannot be agreed upon with the 
aid of the mémorandum herewith fîled, an order of référence will be 
granted. 



THB POUGHKEEPSIB. 

THE HOMBB EAMSDELD. 

(District Court, S. ï>. New York. Aprll 10, 1908.) 

ADMIRALTT— JtTBISDICTIONr-MABrrtMB TOETS. 

A collision In a navigable river between vessels and the surface part 
of borlngs made to locate an aqueduct under the bed of the river for mu- 
nicipal purposes Is not In any sensé maritime, and a suit to recover dam- 
ages for Injury to sucb borlngs la not wltbin tbe admiralty jurisdlctlon. 

In Admiralty. 

E. Crosby Kindleberger, for libellant. 
Convers & Kirlin, for ciaimant. 

'ADAMS, District Judge. This action was broug:ht by the Phœnix 
Construction Company against the steamers Poughiceepsie and Homer 
Ramsdell to recover damages caused to certain borings, in connection 
with test holes in the Hudson River, off Storm King, being made 
for the purpose of locating an aqueduct under the river with a view 
to conveying water accumulated on the west side of said river to the 
east side thereof, and thence to the City of New York. The libel 
further allèges that having obtained necessary permission from the 
Secretary of War of the United States, the libellant commenced work 
on September 10, 1906, after ail owners of vessels frequently passing 
the place, including the steamers which were the subject of this ac- 
tion, had been notified that said work was to be carried on by bor- 
ing into the béd of the riyer in its navigable part and on August 30, 
1907, the drill in the boring in question. No. 10, had reached a depth 
of 618 feet beneath the surface of the water. This boring was com- 
posed of various lengths of wrought iron pipe surrounded by a plat- 
form on the surface. On the night of August 30th, it is alleged, the 
said steamers negligently came into contact with said platform and 
pipes and damaged them to the extent of upwards of $3,000. The 
usual allégation of jurisdictibn followed. 

An answer was duly filed denying any négligence on the part of 
the steamers, also denying the jurisdiction of the court. The casé 
came on for trial March 9th, 1907, and aftef the opening by the libel- 
lant's counsel, the claimaiit's counsel moved to dismiss for want of 
jurisdiction. An adjournment was had for the purpose of a considér- 
ation of the question so raised. 

It can scarcély be doubted that unless the admiralty jurisdiction 
has been extehded by the décision in The Blackheath, 195 U. S. 361, 
25 Sup. Ct. 46, 49 L. Ed. 236, it does not exist in a case of this kirid. 
It was thought that such case broadened the jurisdiction so as to cover 
one of dredging, which theretofore had been deemed non-maritime— 
In ré Hydraulic Steam Dredge No. 1, 80 Eed. 515, 25 C G. A. 628— 
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and I so decided in a case of that nature — Bowers Hydraulic D. Co. 
V. Fédéral Contracting Co. (D. C.) 148 Fed. 290. On appeal this was 
affirmed upon the reasoning hère — 153 Fed. 870, 873, 83 C. C. A. 52. 
The Suprême Court, however, has recently, February 24th last, de- 
cided in The Cleveland Terminal R. R. v. Steamship Co., 208 U. S. 
316, 38 Sup. et. 414, 52 L. Ed. 508, and The Troy, 208 U. S. 321, 28 
Sup. Ct. 416, 52 L. Ed. 512, that it was not intended in The Blackheath 
to overrule former décisions with respect to jurisdiction. It was 
said bv Mr. Chief Justice Fuller (pages 320, 321 of 208 U. S., pages 
415 of 28 Sup. Ct. [52 L. Ed. 508]): 

"It Is unnecessary to cite the numeroua cases to the same effect to be found 
In the bopks. The rule stated has been accepted generally by bench and bar, 
and has never been overruled, though counsel express the hope that It may 
be beeause of our décision In The Blackheath, 195 U. S. 361, 25 Sup. Ct. 46, 
49 L. Ed. 236. In that case Mr. Justice Brown, In concurrlng, announced 
the vlew that the effect of the décision was to overrule what had prevloualy 
been laid down In the cases we hâve dted. But the court held that the 
opinion was not opposed to the prlor adjudications, and, without entering Into 
the éléments of distinction between the case and the The Plymouth, 3 Wall. 
20, 18 L. Ed. 125, said (page 367 of 195 U. S., page 48 of 25 Sup. Ct [49 L. Bid. 
236]); *It is enough to say that we now are deallng with an in jury to a 
Government ald to navigation from anclent tlmes subject to the admlralty, 
a beacon emerglng from the water, injured by the motion of the vessel, by 
a contlnubus act beglnnnlng and consummated upon navigable water, and 
givlng character to the efCects upon a point, which la only technleally land, 
through a connecOon at the bottom of the sea.' 

The case was a Ubel in rem against a Brltlsh vessel for the destruction of 
a beacon, number 7, Mobile shlp channel îlghts, caused by the alleged négli- 
gent running Into the bea:oon by the vessel. The beacon stood fifteen or twen- 
ty feet from the channel of Mobile River, or bay, in water twelve or fifteen 
feet deep, and was bullt on piles driven flrmly into the bottom. The damage 
was to property located in navigable waters, solely an ald tô navigation and 
maritime in nature, and having no other purpose or function. 

In the présent case damage to shore dock, and to bridge, protection pillng 
and pier, by a vessel being forced against each of them by the vessel pro- 
ceeded against, as well as damage to shore dock, abutment, protection pil- 
lng, pier and dock foundatlon by a wash said to be due, to the inereased eur- 
rent arlslng from partial damming of the stream by the three vessels, brought 
into such position by the alleged fault of the veéSel proceeded against, was 
sought to be recovered. But the bridges, shore docks, protection pillng, plers. 
etc., pertained to the land. They were structures connected with the shore 
and Immedlately concerned commerce upon land. None of thèse struc^ 
tures were aids to navigation in the maritime sensé, but extensions of the 
shore and aids to commerce on land as such. 

The proposition contended for is that the jurisdiction of the admlralty court 
should be extended to 'any clalm for damages by any shlp,' according to 
the Bnglish statute ; but we are not Ihclined to dlsturb the rule that has been 
settled for so many years beeause of some supposed eonvenience." 

A similar question to the one involved hère, was presented to 
Judge Thomas, in the Eastern District, in the cases of the United Engi- 
neering and Contracting Company against the N. Y. N. H. & H. Tug 
Transf er No. 5, against the Steamtug R. J. Moran and against the 
Tug Lackawanna, there being three cases tried together. The libellant 
was engaged in the performance of a contract for the construction of 
a rapid transit route form Manhattan to Brooklyn, which necessitated 
boring test holes in the bottom of the river, and had anchored in the 
East River a scow and pile driver and had erected a temporary stag- 
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ing or platform for drilling- pùrposes. The various tugs, or their 
tows, negligently collided with the scow'and staging, and actions were 
brought by the libellant to rècover its damages. The tugs were found 
in fault and recovery allowed for the damages done to the vessels 
but denied as to the staging or platfornï.: In the opinion, dated Febru- 
ary 24, 1903, noir'reported, Judge Thomas said: 

"The libelant wlll hâve a décree for the damage to the scow but not to the 
piles. The elaimant déclines to raise th6 Jurisdictioiial quèstioB. The court 
of its own motion rejects the détermination ot questions beyond its juris- 
dlction. * * » 

"The damages in no case will include injùry tô the piles. Although they 
were a part of the plant, they were not on navigable waters but were at- 
tached to, and a part of, the soil. It is Immaterlal that they could be drawn 
out and floated to some other place ■ In connection with the scow. While the 
piles were in use thèy were Intended to remaln In the soil, where they furnlsh- 
ed a solid structure for holding the borlngmachlnery, and werè no more on 
navigable water than a caisson employed ta building plers. The fact that the 
scow was moored tO' them did not change thelr nature, nor did the fact that 
steam was carried from the scow to the drlUlng machine glve the piles the 
eharacter of the scow. It would be quite as suitable to afflrm that thereby 
the scowS took on the nature Of the piles. The piles were tlmbers drlven in 
the bed of the river to support the machinery used for boring, and for th'y 
time became part of the land."'- 

I am unablé to see hoy*^ without the authority of The Blackheath 
the jurisdiction hère could be sustained. The project which the libel- 
lant was engaged in is not even , suggestive of maritime affairs. It 
was supplying water to a city and the mère fact of the means being 
carried under the bed of a river, with extensions through the river 
to the surface, did' not create any' maritime, right, nor was it in any 
sensé, an aid to na,vigation, which was the distinguishing feature of 
The Blackheath. 

The libel should be dismissed. 



WALTER BAKER & CO., Lljnlted, v. NEW YORK, N. H. & H. R. CO. 

(District Court, S., i>. New ïork. March 27, 1908.) 

1. Shippino — Action for Loss of Cahgo— Défenses— Contbact Giving Cab- 

BIEE BeNEPIT OP INSUBANCÈ.' 

A provision In a bill of lading that the carrier shall hâve the beneflt 
of any Insurance effected by the shipper is not available as a défense to 
an action by the shipper agalnst the carrier for loss of the goods in 
transit. 

2. Subrogation— Ageeembnt fob Subrogation— Implied Right. 

It Is not necessary that a right of subrogation should be expressed. It 
may be Implied from the nature of a transaction. 
[Ed. Notei^For cases in point, see Cent. Dig. vol. 4A, Subrogation, § 68.] 

In Admiralty. Suit fér loss of goods. 

Horace L. Cheyney, for libellant. 
William Greenough, for respondent. 

ADAMS, District Judge. This action was brought by Walter 
Baker & Company to recover from the New York, New Haven & 
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Hartford Railroad Company, the loss occasioned through the sink- 
ing of 815 bags of cocoa shipped by the libellant at New York on 
the 31st of November, 1906, for transportation and delivery to the 
libellant at Milton Mills, Massachusetts, for which a bill of lading 
was duly issued. The contract contained the clause: 

"Any carrier or party liable on acoount of loss of or dauiuge to any of said 
property sliall bave the fuU benefit of any Insurance tliat may liave been ef- 
fected upon or on account of said property." 

AU of the allégations of the libel are admitted except as to the value 
of the cocoa. The defence relied upon is that contained in the clause 
above quoted, the answer stating; 

"Slxth: Upon Information and belief, tbat the libellant, prior to the ship- 
ihent of said elght hundred and 0fteen bags of cocoa, had efflected Insurance 
against loss or damage thereto from rislis, among which the loss which actiial- 
ly occurred was Included, to the full value thereof, and that at the time of the 
loss in question said cocoa was fully covered by Insurance, but this respond- 
ent allèges that It has not, in accordance with the provisions of said contract 
with the libellant, had the benefit of such insurance, nor hnve the libellants 
given or offered to give it the benefit of such insurance." 

It appears that the libellant was insured, but not that the insurance 
has been collected. 

The respondent's contention is that the libellant should iirst pro- 
ceed against the underwriter, and the fact of its not having donc so 
constitutes a defence to the action. That contention, however, has 
been expressly negatived by the décision in Inman v. South Carolina 
Ry. Co., 129 U. S. 128, 9 Sup. Ct. M9, 38 L. Ed. 612, where it was 
held that a similar provision in a bill of lading was not available as a 
defence. The court there said (pages 139, 140 of 129 U. S., page 252 
of 9 Sup. Ct. [32 L. Ed. 612]): 

"That defence sets np the clause in the bills of lading providing that 'the 
Company incurring such liabillty shall hâve the benefit of any insurance which 
may hâve been effected upon or on acCount of said cotton' ; and it was aver- 
red that the plaintiffs had fully insured the cotton against the rlslî: of flre, 
but that défendant had not had the benefit of such insurance, nor had the 
plaintlflCs given or offered to give to it snch benefit. 

If this bill of lading had contained a provision that the railroad company 
would not be liable unless the owners should insure for its benefit, sueh pro- 
vision could not be sustalned ; for that would be to allow the carrier to dé- 
cline the discharge of Its duties and obligations as such, unless furnished with 
indemnity against the conséquences of fallure in such discharge. Refusai 
by the owners to enter into a contract so worded would furnlsh no defence 
to an action to compel the company to carry, and submission to such a réquisi- 
tion would be presumed to be the resuit of duress of circumstanees, and not 
blnding. But the clause in question bears no sueh construction and obvious- 
ly cannot be relied on as In itself absolving the company from liabillty, for 
by its terms the benefit of insurance was only to be had wheii a légal liabllity 
had been incurred, and in favor of 'the company incurring such liabillty.' 
Since the rlght to the benefit of insurance at ail dejiended upon the mainte- 
nance of plaintiffs' cause of action, the fact of not receivlng such benefit could 
not be put forward in déniai of the truth or validity of their complaint." 

The respondent seeks to distinguish this authority upon the ground 

that hère there was no provision in the contract for subrogation, but 

it is not necessary that the right should be expressed. An insurer 

of goods, upon paying to the insured the amount of a loss becomes, 

1C2 F.— 32 
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without any stipulation to such effect, subrogated to the assùred's 
right of ' action. Liverpool Steam Co. v. Phénix Ins. Co., 139 U. S- 
397, 9 Sup. Ct. 469, 33 L. Ed. 788. 

There will be a decree for the libellant for $18,594.83, unless the 
respondent desires a référence to ascertain the correctness of this 
amount. 



In re ALASKA AMEKICAN FISH CO. et al. 

(District Court, W. D.Washington, W. D. June 8, 1908.) 

No. 626. 

1. Bankeuptcy— Manufactubing Corporation— Fish-Packing Oompant— 

"Peinoipally Engaged in Manxtfacturing." 

A corporation organlzed for carrying on the business of catching and 
preserving by sait and marketing sait water flsh, and which owns and 
opérâtes a plant for the preparlng, preserving, and packing of such flsh, 
is "principally engaged In manufacturlng," withln the meanlng of Bankr. 
Act July 1, 1898, § 4b, c. 541, 30 Stat. 547 (U. S. Comp. St. 1901, p. 3423), 
and is subject to adjudication as an Involuntary bankrupt. 

[Ed. Note. — What persons are subject to bankruptcy laws, see note to 
Mattoon Nat. Bank v. First Nat. Bank, 42 C. C. A. 4.] 

2. SAME— JUBISDICTIOK OF PBOCKÇDINaS— ASSOOIATED OOEPOBATIONS OF DlFFEB- 

ENT SIa'ïES, 

A manufacturlng corporation was organlzed under the laws of Wash- 
ington, having its home office and principal place of business at Tacoma. 
Subsequently a second corporation was organlzed in Oallfomia, apparent- 
ly for the purpose of succeedlng and taking over the business of the flrst. 
Its home office was in Qakland, Cal.; but its business was trausacted In 
Tacoma by a manager who was also the manager of the flrst corpora- 
tion, the business of which was continued by such joint liianager without 
change and in such manner that the transactions and liabllltles of the 
two corporations çould noè be separated. Bcld, that; the. District Court 
In the W^shlûgton district had jurlsdlction to entertain a pétition in 
bankruptcy agàlnst both corporations as joint parties; It not appearing 
that any prior proceedlngs had been elsewhere Instltuted. 

Involuntary Éarikruptcy. Heard on objections to the jurisdiction 
of the court;: Overruled. 

F. H. Kelly, for petitioners. 
Charles Bedford, for respondent. 

HANFORD, District Judge. This is an involuntary bankruptcy case, 
instituted in this court against two corporations, one being- organlzed 
under the laws of the state of Washington and the other a California 
corporation. The home office and principal place of business of the 
Washington corporation is at the city of Tacoma, its business was 
catching, preserving by sait, and marketing sait water fish, and it owned 
a planffor carrying on that industry in Alaska. Fish, asa commodity 
of merchandise, requires the application of process for its préserva- 
tion, as well as labor in packing the same in suitable réceptacles for 
handling and transportation. Therefore I hold that the' business of 
said Corporation was a manufacturlng business, within the meaning 
of the bankruptcy law, and that it is subject to be adjùdicated a 
bankrupt. 
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The California corporation appears to hâve been organized with 
the object of becoming the successor of the Washington corporation. 
The évidence, ahhough meager, indicates that there was an under- 
standing among its promoters that it was to take over the property 
and assume the obHgations of the Washington corporation. Its home 
office is at Oakland, Cal. ; but the business appears to hâve been con- 
ducted by a manager at Tacoma, who was also the manager of the 
Washington corporation, and the petitioners allège that its transac- 
tions were so intermingled with the business of its predecessor that, 
for the protection of the rights of creditors, it is necessary to include 
it as a party in this proceeding, so that administration of the estate 
as a unit may be under the direction of one court. This ground of 
jurisdiction is disputed, and the case was referred to a spécial master 
to take évidence and report the same to the court. The évidence is 
meager, as I hâve remarked; but it is uncontradicted, and it indicates 
that the joint manager of the two corporations continued the business 
of the former without apparent change as to methods or employés, 
and that it would be difficult, if not impossible, to separate the ac- 
counts and segregate the liabilities, and that a séparation of the two 
concerns in bankruptcy proceedings will be impracticable. 

The record does not disclose any conflict of jurisdiction by reason 
of proceedings instituted against the California corporation in an- 
other court, and this court, havinp" first acquired jurisdiction of the 
complicated concerns, may rightfully deal with them as joint parties. 
Collier on Bankruptcy (6th Ed.) p. 17, In re Southwesterti Bridge & 
Iron Company, 13 Am. Bankr. Rep. 304, 133 Fed. 568. 

Objections overruled. 



MELLA V. NORTHERN S. S. 00. 
(Circuit Court, S. D. New York. June 8, 1908.) 

1. Death— Proximate Cause. 

Intestate sustained a disloeated shoulder by a fall on <lefendant's steam- 
ship due to defendant's alleged négligence, after whieh he went to a 
hospltal, where he was glven chloroform unnecessarily prior to the ré- 
duction of the dislocation. During this opération, Intestate died from 
paralysis of the heart solely due to the chloroform; the Injury not belng 
such of itself, independent of the chloroform, as would hâve caused death. 
Held, that the unnecessary glvlng of the chloroform, for which défendant 
was not responslble, and not the Injury, was the proximate cause of intes- 
tate's death, precluding recovery for death under Code Clv. Proc. N. Y. 
§ 1902, authorizlng a recovery of damages for a wrougful act, neglect, or 
default by whlch decedent's death was caused, etc. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 15, Death, § 26.] 

2. Courts— FEDERAI. Courts— Rules of Décision. 

The fédéral courts are bound by the décisions of the Suprême Court of 
the United States. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, § 325.] 

3. Death— RiGHT of Action— Négligence. 

In order to render a défendant llable for wrongful death, the death 
must be the natural, reasonable, and probable resuit of defendant's nég- 
ligent act which couid hâve been foreseen. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 15, Death, § 19.] 
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. \ 

4. SaME— OONCUBEENT ACTS. 

Where intestate vvas injured by defendant's négligence, but tlie injury 
was in no event fatal, and Intestate dled solely because of the unnecessary 
and dangerous act of the surgeon employed by intestate in glving him 
chloroforin, for whicb défendant was not responsible, though done in 
the course or in connection wlth necessary surgical treatment, the in- 
jury and anœsthetic were, at most, concurrent causes of the death, for 
which défendant was not liable. 

[Ed. Note. — For cases In point, see Cent. Big. vol. 15, Death, § 26.] 

5. Master and Seevant— Death of Servant— Pbecautions Against Injury — 

Question POR Jury. 

During the process of repairs on a vessel by an independent contractor, 
a hole three feèt long and two feet wlde was eut in a passageway, and, 
while two of the contractor's servants were seated at the edge of the 
hole, thelr feet extending tlierein, engaged in putting up a guard rail 
around it, intestate, an employé on the vessel, stepped into the hole and 
sustained a dislocation of the shoulder. Eeld, thàt the court properly 
submitted to the jury the question whether défendant was négligent In 
failing to further guard the hole while the men were working thereln. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ lOlO-lOSi;] 

See 127 Fed. .416. 

Thls action is. brought by the admiaiistratrix of Louis Mella,, deceased, 
against the Northern Steamshlp Company, under the provisions of section 
1902 of the Code of Civil Procédure of the state of New York, for the beuefit 
of the decedent's wlfe and next of kin, and to recover damages for the al- 
légea négligence of the défendant, by which it Is claiuied the decedent's death 
was caused. The défendant denied négligence, and also denled that the death 
oï the décèdent, Louis Mella, was caused by the alleged négligence, even if 
there was négligence, and gave évidence tending to show that such death was 
caused by the independent négligence of the physleian and attendants at the 
hospital to which Mella was taken for treatment, or an opération, atter the 
accident occurred. 

Rounds & Dillingham, for plaintiff. 
Breed, Abbott' & Morgan, for défendant. 

RAY, District Judge. The section of the Code under which this ac- 
tion is brought reads as folio ws : 

"Action for Death by Négligence. The exécuter or adniinlstrator of a dé- 
cèdent, who has lëft him or her survivlng, a husbaud, wlfe, or next of kin, 
may malntain au action to recover damages for à wrougful act, neglect or de- 
fault, by vfhleh the, decedent's death was^ caused, against a natural person 
who, or a çorpOratitJii which, wpuld hâve been liable to an action in favor of 
the décèdent, by réliéoii therebf, if death had not ensued. Such an action 
must be commen!ced within two years after the decedent's death." Code Civ. 
Proc. N. Y. §1902. 

The défendant owned the éteaniship Northwest, running on the Great 
Lakes; but, as the season had iiot opened on the llth day of June, 
1902, she lay ât fhé wharf in Bufïalo undergoing éxtensive repairs. 
Thèse repairs had been going on for some time and included, among 
other things, a change of boilers, the cutting of a hole through the 
raain deck for . passage below, the putting up of railings. and certain 
changes in and about the culinary department, which last changes were 
being made at the request of Mella and to some extent under his di- 
rection. As Mella was passing along the main deck through a pas- 
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sage, he turned into a narrow and shorter passage on his way to this 
culinary department and stepped one leg into a hole. He either fell 
upon his left hand or elbow, or saved himself by reaching eut his left 
liand ; but, as he was a heavy man, the force of the f ail was such that 
his left shoulder was dislocated. This vva;s the only injury received, 
and the évidence was uncontradicted that this was the simplest and least 
complicated of the varions forms of shoulder dislocations. The plain- 
tifï allèges négligence, in that the défendant failed to furnish a safe 
place for Mella to work and hàd this hole in the short passageway men- 
tioned unguarded, and that such passageway was insufficiently lighted. 

Mella was taken to the Emergency Hospital in Buiïalo, or went 
there of his own motion, to hâve the dislocation reduced. He was a 
large, heavy man, and some one in attendance gave him chloroform, 
which it is claimed reduced him tô a state of coma. The dislocation was 
then reduced without difïîculty, but Mella died under the influence of 
the chloroform and, as the physicians say, from paralysis of the heart 
caused by the chloroform. The défendant insisted and gave évidence 
tending tp show : First, that the giving of the chloroform was un- 
necessary ; and, second, that Mella was so negligently cared for while 
under its influence, no efforts being made to watch and bring him ont 
from under its influence, that he died solely from the unnecessary ad- 
ministration of chloroform and the négligence of the surgeons and at- 
tendants having him in charge. The évidence was substantially undis- 
puted that the injury and dislocation were not fatal and would not hâve 
been fatal had the patient been left entirely alone with the dislocation 
unreduced; that the only resuit would hâve been a partially disabled 
condition of the lef t arm. 

The court charged the jury that, to enable plaintifif to recover, the 
jury must find that the défendant was négligent, that this négligence 
produced injury to Mella, and that such injury was the proximate cause 
of his death; also, that death must hâve been the natural and probable 
conséquence of the injury or accident, and that Mella must hâve been 
free from contributory négligence which in any way and to any extent 
contributed to the injury, if it prùduced death. 

The court also charged that the jury must find : 

"That the cause of Mella's death was the in.iury so alïecthig his gênerai 
physlcal condition and thîit oJ" his- heart, or liotli, that the cliloroform causée! 
deatli ; that is, tlie injury eansed tlie condition of the heart, etc., tliat resulted 
in death from the administration of chloroform." 

The court also charged that, if Mella died from paralysis of the 
heart caused by the chloroform vmnecessarily given by the surgeons at 
■the Emergency Hospital, and, that paralysis of the heart resulted sole- 
ly from a diseased condition of the heart and System existing at a 
time prier to and at the time of the accident, then the accident and in- 
jury were not the proximate cause of death, and the plaintiff cannot 
recover. 

The court also charged we cannot trace death to the accident and 
resulting injury as the proximate cause of such death, if the prior 
physical conditions, including the conditions of the heart, were such, 
immediately prior to the injury, that the said unnecessary administer- 
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ing and effects of the anaesthetic, chloroform, would hâve caused the 
death and did cause the death of Mella unaided by the injury or its 
effepts. That is, if.the injury had nothing to do with creating or caus- 
ing: or producing the physical condition that caused the chloroform 
to produce death. That is, if, owing to die prior physical condition of 
Mella — and it was in no way aggravated by the accident and in- 
jury — the chloroform so given solely caused the death, then death was 
not the resuit of the injury in any degree, and, the accident and injury 
were not, the proximate cause of death and plaintiff cannot recover. 

The court also charged that thç négligence must hâve caused death 
or must havç aided to cause death. It is not sufficient that the négli- 
gence produced a condition not fatal which set other independent agen- 
cies at work, one of which, acting independently of the injury and ac- 
cident, and acting alone, caused death. That is, it is not sufficient 
that négligence caused an injury not fatal; that this caused Mella to 
go to thc; hospital ; that thç injury caused die; surgeon to operate and 
give chloroform ; that the chloroform alone killed or caused death. 
The injury itself must, in whole or in part, hâve produced a physical 
condition which enabled the chloroform unnecessarily given to cause 
the death. 

The court also charged the "proximate cause" of death was that 
cause which in natural and continuous séquence, unbroken by any new 
causjB, produced death, and without which cause that death would not 
haveoccurred. Hence, if the pre-existing physical conditions of Mella 
were such that such giving of chloroform aijd its efïects were alone 
s,ufficietit to cause death and did cause death, and the accident and in- 
jury had nothing to do with producing the physical conditions upon 
which the chloroform openated or acted in producing death, then the 
accident and injury were not the cause of death, but the act of another 
person, or the acts of third persons in giving chloroform was. "Death, 
in this case, canQot be attributed to the accident and injury, unless 
you find on the évidence in the case that without their opération on 
Mella's physical condition death would not hâve happened." The 
court also said there must be a fair prépondérance of évidence to the 
effect that the death of the deceased, Mella, was caused by a physical 
condition produced in whole or in part by the injury and without the 
existence of which physical condition Mella would not hâve died. This 
charge is challenged, and the plaintifif insists that if the défendant was 
négligent, and that négligence caused injury to Mella, and he went to 
the hospital for treatment and submitted to a necessary opération, and 
the surgeons and attendants in charge unnecessarily gave chloroform, 
which, operating on Mella's physical condition as it was prior to the 
injury, caused death, such injury was the proximate cause of such 
death, and that plaintiff may recover. 

The court more than onçé chafged that négligent or careless treat- 
niënt by the physicians and surgeons would not defeat recovery, but 
also charged, in substance, that if the chloroform was unnecessarily 
given, and the surgeons and attendants failed and neglected to prop- 
erly care for Mella and watéh him and use précautions to bring him out 
frorti under its effect, and in conséquence of the giving of such chloro- 
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form and négligent treatment and want of care while under its influ- 
ence solely he died, then the injury was not the proximate cause of 
death ; but the unnecessary giving of chloroform and the négligence of 
the physicians and surgeons was. In substance, the court charged 
that in such event death so caused was not the natural or probable 
conséquence of the injury. 
The court also charged: 

"So if death was caused solely by the chloroform so giveu, and the physical 
conditions of Mella, entirely irrespective of the accident and injury, were such 
that the chloroform caused death, so that the injury or its efCects were iu 
uo way or to any extent a produciiig cavise of death, plalntifif cannot recover. 
It is not sufflcient that the accident and injury made proper treatment nec- 
essary. That would be a remote cause, but not, in the case stated, the proxi- 
mate cause, and for such remote cause the défendant is not llable, provided 
an efficient independent cause intervened and caused death." 

In 1 Cooley on Torts (3d Ed.) 567, discussing the subject "Actions 
for Causing Death by Wrongful Act," etc., the author says : 

"Proximate cause: The wrongful act, neglect, or default, must hâve been 
the proximate cause of death. But it is the proximate cause if it inflicts a 
fatal injury though the death that would hâve resulted is anticipated by au 
miskillful surgical opération." 

He cites Sauter v. N. Y. C. & H. R. R. Co., 66 N. Y. 50, 33 Am. 
Rep. 18 ; Nagel v. Miss., etc., R. R. Co., 75 Mo. 653, 42 Am. Rep. 418 ; 
Scheffer v. Railroad Co., 105 U. S. 249, 26 L. Ed. 1070; Beauchamp 
V. Saginaw Mining Co., 50 Mich. 163, 15 N. W. 65, 45 Am. Rep. 30. 

This is not a case where the décèdent was fatally injured, or where 
the injuries were such that they might hâve resulted in death. AU that 
can be claimed is that the injuries were of such a nature that: (1) 
Médical and surgical treatment were necessary, the ansesthetic being 
necessary for the relaxation of the muscles of Mella to facilitate the 
réduction of the dislocation; and (2) that as such giving of chloro- 
form was necessary and made necessary and proper by the négligence 
of the défendant; and (3) as the giving of such chloroform resulted 
in death or caused death ; and (4) that therefore there was such a con- 
nection between the accident and conséquent injury and the death as 
made the death the proximate resuit of the accident. This the court 
coneeded, assuming the necessity of administering chloroform, and 
charged, in substance, that to defeat recovery: (1) The chloroform 
must hâve been unnecessarily given ; and (2) that it, so given, operating 
on a pre-existing physical condition, not induced or produced in any 
degree by the injury, solely must hâve caused death. The court charged, 
in substance, that, even if the chloroform was unnecessarily given and 
caused death, still if the pre-existing physical condition of Mella was 
such that its opération thereon, aided in any degree by the injury, caused 
death, then the injury was the proximate cause of death. The court, 
in substance, charged that if Mella died from paralysis of the heart, 
as the surgeons say he did, and such cause of death, paralysis of the 
heart, was solely produced by the unnecessary giving of chloroform 
at the hospital, then the injury was not the proximate cause of death. 
In short, the charge was that the injury, to be the proximate cause of 
death, must hâve had something to do with causing physical condi- 
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itions' which enabled the chloroform, if unnecessarily given, to cause 
paralysis of the heart and conséquent death. J 

If the injury made the givihg of chloroform necessary, if it was 
therefore given, if paralysis of the heart followed, and death resulted, 
then the injui'y caused the death. In such event, it is immaterial what 
Mella's physical condition was prior to or even after the accident. 

If such injury did not require the giving of chloroform, if it was 
unnecessarily given, and if it, thus given, unaided by the conditions 
produced by the injury, caused death, then how did the injury hâve 
anything to do with causing.the death, excépt indirectly, in that it 
brought Mella into the hands of the surgeon and enabled him, by 
giving unnecessary drugs, to cause death by such independent means? 
Is such a death so caused thè natural and probable resuit of such an 
act of négligence, of such an injury; the injury not being a fatal one? 

In 1 Cooley on Torts (3d Ed.) 566, it is also said : 

"In most cases the question of tlie riglit to recover Is mere)y a question of 
négligence, and is to be governed by the same princiiîles and considérations 
as questions of négligence when the results were less serions." 

The author (1 Cooley on Torts [3d Ed.] pp. 101, 102), in discussing 
"Proximate and Remote Cause," lays down three propositions, viz. 
(the first relates to distinct légal wrongs which in themselves consti- 
tute the invasion of the rights of others, and will not be quoted) : 

"(2) When the act or omission coœplaîned of is not in itself a distinct wrong. 
and can only become a wrong to a:uy particular Indlvidual through injurions 
conséquences resultlng therefroni, thls conséquence must not only be shown, 
but it must be so connected by averment and évidence with the act or omis- 
sion as to appear to hâve resulted therefrom according to the ordinary course 
of events, and as a proximate resuit of a sufflcient cause. 

"(3) If the original act was wrongful, and would naturally, according to 
the ordinary course of events, proVe injurious to some other person or persoiis, 
and does actually resuit in in.1ury through the Intervention of other causes 
which are not wrongful, the injury shall be referred to the wrongful cause, 
passing by those which were innocent. But If the original wrong only be- 
comes injurious in conséquence of the intervention of some distinct wrongful 
act or omission by another, the injury shall be imputed to the last wrong as 
the proximate cause, and not to that which was more remote." 

Therefore in this case death must hâve resulted from the négligence 
and injury received in the accident according to the ordinary course 
of events, and the cause must hâve been a sufficient one. Or the négli- 
gence resulting in the death of Mella, we will say, so resulted through 
the intervention of other causes. What causes? The unnecessary — 
that is, the négligent and wrongful — ^giving of chloroform, a poisonous 
agent injurious and often destructive to Hfe as the évidence shows. 
Hence, if the chloroform was unnecessarily given, and it alone caused 
death, then the accident and injury to the shoulder caused death only 
in conséquence of the intervention of this distinct wrongful act or 
omission of the surgeon and attendants at the hospital in unnecessarily 
giving chloroform, and so the death "shall be imputed to the last wrong 
as the proximate cause, and not to that which was more remote," 
the dislocation of the shoulder; the last cause being the sole cause of 
death. This is the plain holding in Wood v. Pennsylvania R. R. Co., 
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177 Pa. 306, 35 Atl. 699, 35 L- R. A. 199, 55 Am. St. Rep. 728, where 
it is decided: 

"In order to warrant a fincling that négligence, or an act not amounting to 
wanton wrong, is a proxiniate cause of an injury, it must appear tliat tlie 
injury was tlie natural ancl probable conséquence of tlie négligence or wrougful 
act. and that it ought to hâve been foreseen in the light ot the attending cir- 
cumstances. If the oi-iginal act was wrongful, and would, uaturally according 
to the ordinary course of events, prove Injurions to sorae others, and resuit, 
and does actually resuit, in injury, through intervention of other causes not 
wrongful, the injury shall be referred to the wrongful cause, passing through 
those which were innocent." 

See, also, West Mahonoy Township v. Watson, 116 Pa. 344, 9 Atl. 
430, 2 Am. St. Rep. 604, and Hammill v. Pennsylvania R. R. Co., 56 
N. J. Law, 370-377, 29 Atl. 151, 24 L. R. A. 531. 

To defeat recovery there niust be two wrongs, two négligent acts, 
and the last, that of a third party, must be the sole cause of the death. 
In such case the last négligent act is the proximate cause of the injury 
that results in death. Hammill v. Pennsylvania R. R. Co., 56 N. J. 
Law, 377, 29 Atl. 151, 24 L- R. A. 531. If they co-operate in producing 
death, then recovery is not defeated. 

Again, says Cooley, at page 99 : 

"It is not only requisite that d?.mage, actual or inferentlal, should be suf- 
fered, but this damage must bo the legitimate séquence of the thing amiss. 
The maxim of the law hère applicable is that in law the immédiate and not 
the remote cause of any event is regarded ; and in the application of it the 
law rejects, as not eonstituting the foundation for an action, that damage 
which does not fiow proximately from the act complained of. In other words, 
the law always refers the injury to the proxiniate, not to the remote cause. 
The explanation of this maxlm may be given thus: If an injury bas resulted 
in conséquence of a certain wrongful act or omission, but only through or by 
means of some intervening cause, from which last cause the injury followed 
as a direct and immédiate conséquence, the law will refer the damage to the 
last or proximate cause, and refuse to trace it to that which was more remote. 
* * * If the wrong and the resulting damage are not known by conimon ex- 
périence to be naturally and usually in séquence, and the damage does not, 
according to the ordinary course of events, foUow from the wrong, then the 
wrong and the damage are not sufBciently conjoined or concatenated as cause 
and elïect to support an action." 

The resuit (that is, the death) must be the natural and probable 
conséquence of the act, one which could hâve been foreseen in the 
light of the attending circumstances if the act does not amount to 
wanton wrong. Railway Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256 ; 
Scheflfer v. Railroad Co., 105 U. S. 249, 26 L. Ed. 1070; Wood v. 
Pennsylvania R. R. Co., 177 Pa. 306, 310, 311, 35 Atl. 699, 35 L. R. A. 
199, 55 Am. St. Rep. 728; West Mahonoy Township v. Watson, 116 
Pa. 344, 9 Atl. 430, 2 Am. St. Rep. 604 ; Bishop's Noncontract Law, § 
42, quoted and approved in Laidlaw v. Sage, 158 N. Y. 98, 99, 52 N. 
E. 679, 44 L. R. A. 216; Lowery v. Manhattan R. R. Co., 99 N. Y. 
158, 1 N. E. 608, 52 Am. Rep. 12. 

In West, etc., v. Watson, supra, the négligence of the town in leav- 
ing the pile of ashes in the street, and which caused the horses to run 
away, did not set in opération the engine on the railroad track, -which 
ran upon and killed the horses while se running away; but the run- 
ning away of the horses, caused by the négligence of the town, was 
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one continuous act, and but for such négligence the horses would not 
hâve been killed. There the horses were killed by the concurring re- 
sults of two acts: (1) The negHgent act of the town in causing 
the horses to run away ; and (2) the subséquent act of the railroad com- 
pany, a third party, not négligent in running upon them while so run- 
ning away and while running upon the tracks of the company. The 
court, said: 

"The facts being undlspiited, the court should hâve Instrncted the jury that 
the négligent act of the township was the remote and not the proxlmate cause 
of the loss of the horses, and for this loss the township was not liable." 

Wood V. Pennsylvania R. R. Co., supra, is more in point, for the 
reason that there the défendant railroad company had control of ail 
the àgencies causing the injury. The plaintiff was on the railroad sta- 
tion platform, having purchased his ticket, waiting for his train. The 
incoming train, running at a négligent rate of speed, without giving 
warning of its approach, struck a woman who was crossing the track 
and threw her body against plaintiflp and injured him. Held. that the 
injury was not the natural and probable conséquence of the négligence, 
and hence the négligence was not the proximate cause of the injury 
to the plaintifï. It was also held that under the évidence the woman 
killed was négligent, and hence, as her négligence intervened and 
caused plaintiff's injury, even if the railroad company was running at a 
négligent .rate of speed and without giving warning of its approach, 
the proximate cause of plaintifif's injury was the négligence of the 
woman. While the accident would not hâve happened, either to the 
woman or to the plaintiff, but for the négligence of the railroad com- 
pany, still, first, the resulting injury was not the natural and probable 
conséquence of the négligence, and, second, the négligence of the wom- 
an killed, and not that of the railroad company, was the proximate cause 
of plaintiff's injury. 

It must be conceded, I think, that there is some conflict between this 
last case and Hammill v. Pennsylvania R. R. Co., 56 N. J. Law, 370, 
39 Atl. 151, 34 L. R. A. 531. But this is not important, as this court 
foUowed Hammill v. Pennsylvania R. R. Co. in the case at bar. It 
repeatedly charged that the unnecessary giving of chloroform must 
hâve been the sole cause of death. In that case the plaintiff was right- 
fully on a way which the gênerai public had the right to use, but the 
fee of which was owned by the défendant railroad company. The de- 
fendant's train was running negligently and struck a man, one Barry, 
who, carrying a basket of tools, was negligently trying to cross the 
tracks of the défendant. Barry was struck by the train, the tools 
scattered, and some of the flying tools struck the plaintiff and injured 
him. Held, that défendant was responsible. The act of Barry, the 
perspn carrying the tools, was not the sole or indépendant cause of the 
injury to the plaintiff. The négligence of the railroad company and 
the négligence of Barry co-operated at the same time to injure the 
plaintiff. Hère were really two proximate causes of the injury, each a 
négligent act, concurrent in point of time and co-operating to produce 
such injury. The court in its opinion said (page 377 of 56 N. J. Law, 
page 153 of 39 Atl. [24 L. R. A. 531]) : 
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"But It is contcnded tbat this négligent conduct of the défendant, eoneediug 
it to exist, was not the proxlmate cause of the Injury. The contention is that 
the négligence of Barry, in placing himself carelessly in front of the loco- 
motive, with the box of tools on hls shoulder, was the Independent and proxi- 
inate cause of the injury. It is true that Barry's négligence contributed to 
his own death, and the trial Judge instructed the jury that his négligence tend- 
ed to the production of the injury received by the plaintlff, and that if Barry's 
négligence stood alone as an independent cause of the injury there could exist 
no right of recovery on the part of the plaintlff ; but it was submitted to the 
jury whether the statutory signal was given or not, and, if not glven, that 
was négligence on the part of the défendant, and, if it co-operated with the 
négligence of Barry In producing the Injury of the plaintlff, a right of re- 
covery existed ; but If it did not co-operate with the négligence of Barry in 
producing the injury to the plaintlff, then no right of recovery in the plain- 
tiff existed. If the injury was the resuit of the Joint négligence of the de- 
fendant and Barry, a liabillty ou the part of the défendant ensued. It is 
premised that this was a proper submission to the jury upon the évidence In 
the cause, and that the law as applicable was properly stated to the jury." 

When the separate négligent acts of two parties, both in full opéra- 
tion, combine to cause an injury to a third person, either or both are 
responsible for the injury, and it is immaterial which negHgence com- 
nienced its opérations first. Washington & Georgetown Railroad v. 
Hickey, 166 U. S. 526, 537, 17 Sup. Ct. 661, 41 L- Ed. 1101. 

In Sauter v. N. Y. C. & H. R. R. Co., 66 N. Y. 50, 33 Am. Rep. 18, 
an action under the statute, plaintiff's intestate received an injury, 
hernia, which, without the intervention of surgical treatment, neces- 
sarily would hâve resuUed in death. It was necessarily a fatal injury. 
Surgeons were employed and found that a surgical opération was the 
only means of saving his life. They necessarily operated, and by a 
mistake or error in replacing the intestine pressed it into an abnormal 
cavity, for the existence of which they were not responsible, and, as a 
conséquence, it was assumed, the patient died. It was contended that 
the injury was not the proximate cause of death. The court said: 

"To bring a case within the principle olaimed, the gênerai rule is that the 
actual injury (causing death) must be occasloned by the intervention of some 
responsible third party or power. Wharton on Neg. § 134. I do not think that 
the mistake of the surgeon can, in any sensé, bo regarded as such. ïhe em- 
ployment of a surgeon was proper, and may be regarded as a natural consé- 
quence of the act, and the mistake, which it is évident might be made by 
the niost sklUful. may be regarded of the same character. * * * Hère it 
is sought to shield the wrongdoer because the deceased failed to procure re- 
lief, although he used the usual and best avallable means for the purpose. 
He woïfld hâve died without an opération. Assuming that by the mistake of 
the surgeon the opération was not successful, can it be justly said, in the 
flrst place, that the surgeon, and not the injury, klUed hlm ; and, In the second 
place, that the surgeon is to be regarded as a responsible intervening third 
person within the rule referred to? There is no authority that approaches 
such a proposition. Hence there was no error in refusing to charge that, if 
death was proximately caused by pressing the Intestine into the abnormal 
cavity, the plaintlff could not recover. The court had charged that, if the 
hernia was not the proximate cause of death, the plalntiff could not recover, 
nor unless it was caused by the défendant. The court also charged that, if 
death was produced by the error, ignorance, blunder, or maltreatment of the 
surgeon, the plaintlff could not recover. The case was quite as favorable to 
the défendant as the case would warrant." 

There was no request to charge that, if the intestine was unnecessari- 
ly or negligently or wrongfully pressed into the abnormal cavity, the 
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plâintiff could not recover. In effect, the court charged Just that as 
we hâve seen, and that was approved by the Court of Appeals. In any 
event, the in jury, necessarily fatal, and necessary treatment, caused 
death. 

In the case now before the court, the jury was charged that mère 
error or négligence in giving necessary treatment or performing neces- 
sary opération would not defeat recovery. It was charged that if the 
giving of a drug of the dangerous character and nature of chloroform 
was unnecessary, and it solely caused death, and the injury had noth- 
ing to do with causing death, this unnecessary act, this wrong, would 
be the independent intervening act of a third person and the proximate 
cause of the death. I take it that the surgeons and attendants in a 
hospital are not immune from the charge of being the intervening third 
person causing death, and not immune from the charge of causing the 
death of a patient therein by their own independent and wrongful acts, 
even if connected with a necessary opération. If tliey are, then they 
may, experiment with and upon every patient and unnecessarily give 
dangerous drugs and unnecessarily perform dangerous opérations, and, 
if such drugs and opérations so unnecessarily given or performed kill, 
are the sole cause of death, then thepersons whose négligence caused a 
slight injury requiring some slight opération must answer for the con- 
séquences of such experiments and unnecessary opérations and respond 
in damages for the death on the ground that their neghgent act "set 
the surgeon and attendants in motion," or rather gave them an oppor- 
tunity to experiment and try titlés with death-dealing instrumentalities. 
AU surgeons and physieians are liable to make mistakes and err in 
treatment or opérations, and thèse errors or mistakes are the natural 
and probable conséquences of négligence causing injury if such injury 
requires treatment. But, I take it, that the unnecessary giving of a 
poisonous drug and death therefrom are neither the natural nor the 
probable conséquences of injury from négligence or of médical treat- 
ment made necessary thereby and which, of course, is a natural and 
probable conséquence of injury. In légal contemplation, négligent par- 
ties must be responsible for injury, necessary médical treatment, or 
surgical opérations, and mère errors of the physieians and surgeons in 
doing necessary things, as ail thèse are natural and probable results, 
happenings ; but I know of no case holding that unnecessary treatment 
with dangerous drugs, which the jury found this was, is either the 
natural or the probable conséquence of injury. It strikes me that such 
treatment is both unnatural and improbable. If not, it ought to be so 
declared. Dangerous necessary treatment is a natural and a probable 
conséquence of injury, and so are dangerous necessary opérations ; but 
the unnecessary giving of chloroform, dangerous to life, a drug that 
causes 90 par cent, of ail deaths from the giving of ansesthetics, as the 
évidence shows, and conséquent death from such unnecessary action, 
are not the natural or the probable results of accidents and injuries. 

It is not natural for a physician or a surgeon to give chloroform 
unnecessarily, and it is not probable that he will. Injury and the giv- 
ing of dangerous drugs unnecessarily and death caused solely by such 
unnecessary act "are not known by common expérience to be naturally 
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and usually in séquence." Quite the contrary. So hère the négligence, 
tlie dislocation of tlie slioulder, the going to the hospital for treatment, 
the unnecessary giving of chloroform, and death from the chloroform 
so unnecessarily given, solely, "are not Icnown by common expérience to 
be naturally and usually in séquence," and hence the damage or death 
did not, according to the ordinary course of events, follow from the 
wrong, the négligence. The break in natural and probable séquence 
cornes at the unnatural and unnecessary giving of chloroform, an im- 
probable act, an improbable conséquence of the négligence and injury. 

Lowery v. Manhattan Railway Co., 99 N. Y. 158, 1 N. E. 608, 52 
Am. Rep. 12, in no way is in conflict with thèse views. There the de- 
fendant negligently dropped live coals upon a horse attached to a ve- 
hicle. The horse ran away. The driver attempted to arrest his prog- 
ress by turning against the curb. The horse did not stop, but ran 
upon the sidewalk and over the plaintifï, who was thereon, and in- 
jured him. The driver did the best he could. He may bave erred in 
judgment, but he was guilt)' of no négligence, and he committed no 
wrong. It was necessary and proper for him to do the best he could 
to stop the horse. The running of the horse anywhere where there 
was an open space was the natural and probable conséquence of drop- 
ping fire upon him. Even if the driver's act did intervene and cause the 
horse to go upon the sidewalk, it was an innocent act, and under rule 
3 of Cooley, supra, the injury is referred to the wrongful act of the 
défendant, passing by the innocent one which intervened. 

In Ehrgott V. Mayor, etc., 96 N. Y . 264, 48 Am. Rep. 622, the plain- 
tifï drdve into an open ditch in the street on a dark rainy night and 
was injured. His wagon being broken, he procured another and 
drove home, several miles, in the cold and rain. The jury found the 
plaintifï was without fault or négligence, but that the drive and ex- 
posure aggravated the injury received in the accident. I do not find 
hère the interposition of the act of any third person. The plaintiff 
went home rightfully, and he did nothing to cause an injury. Injury, 
strain, and exposure and an aggravation of the injury from the cold 
and exposure which came from existing conditions of the weather, and 
not from the wrong of a third person, were the natural and proximate 
results of such an accident and injury. If, injured as he was, he had 
gone to a hospital, and some physician had there unnecessarily and ig- 
norantly given him an ice bath, causing pneumonia and death, the un- 
necessary ice bath being the sole cause of death, would the city hâve 
been liable for such death? Would that death, caused in that way, 
solely by the unnecessary ice bath given by the doctor, hâve been the 
natural and probable resuit of such négligence of the city and the 
conséquent injury? Would or would not the intervening, unnecessary 
and dangerous giving of the ice bath hâve been the proximate cause of 
death? The wrong of the city in leaving the ditch unguarded would 
only hâve become injurions, in the sensé of causing death, in consé- 
quence of the distinct wrongful act of the doctor, and hence, with- 
in Cooley's third rule, the death would be imputed to that, the last 
wrong, as the proximate cause of death. It must be remembered that 
in actions under this statute "death" is the resuit that must follow the 
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négligence and be caused by it, although such négligence need not be 
the sole cause. It is not sufficient that the négligence cause an in jury. 
The négligence must cause death, either instantly, or must cause an 
injury or disease, which injury or disease, in whole or in part, must 
cause death. Hence the accident and injury must be the proximate 
cause of the death. Death is the injury causing damage for which 
the administrator may recover. 

Scheffer v. Railroad Company, 105 U. S. 849, 26 L. Ed. 1070, was 
an action under a similar statute for damages caused by death, which 
death was alleged to hâve been caused by an injury resulting from the 
négligence of the railroad company. It was alleged that the négligence 
caused injury, which injury directly caused insanity, and that such in- 
sanity caused the décèdent to take his own life, and that therefore the 
négligence caused death. The Suprême Court of the United States 
held that the accident and injury were not the proximate cause of 
death, but that the act of the décèdent was, and that the plaintiff could 
not recover. The court also said : 

'"ae suicide of Scheffer was not a resuit naturally and reasonably to be 
expected from the injury recelved on the train. It was not the natural aud 
probable conséquence, and could not liave been foreseen In the llght of the 
circumstances attending the négligence of the offleers lu charge of the train." 

So hère the unnecessary giving of chloroform, which caused par- 
alysis of the heart, and which in turn caused the death of Mella, could 
not hâve been foreseen or anticipated in the light of the circumstances 
attending the négligence of défendant, if it existed. This case is cited 
and approved in Washington & Georgetown Railroad v. Hickey, 16G 
U. S. 528, 17 Sup. Ct. 661. 41 L. Ed. 1101, Accident Insurance Co. v. 
Crandal, 130 U. S. 532, 7 Sup. Ct. 685, 30 L. Ed. 740, and is also cited 
and "followed in Halles v. Texas & Pac. R. Co., 60 Fed. 557, 9 C. C. A. 
134, 33 L. R. A. 774, where it was held : 

"Where a passenger on a railroad train receives no bodily injury from an 
accident caused by the company's négligence, but is made insane t>y the ex- 
cltement, hardship, and sufferlng resulting therefrom, the company Is not 
llable in damages therefor, since insanity is not a probable or ordinary re- 
sult of exposure to a railroad accident." 

In Daniels v. N. Y., N. H. & H. R. Co., 183 Mass. 393, 67 N. E. 434, 
63 L. R. A. 751, it was held that, where the deceased was niade insane 
by the accid'ent and injury, and while s6 insane voluntarily committed 
suicide, this was such a new and independent agency of death as to 
prevent recovery. Hère the décèdent was injured August 12th and died 
October 3d following. 

In Carter v. Towne, 103 Mass. 507, the défendant negligently sold 
gunpowder to a boy, who took same home, and it was placed in a 
cupboard with the knowledge of his aunt, who had him in charge. A 
week later, his mother gave him some of the powder, and he fired it 
oflf. Some days later, with his mother's knowledge, he took more of 
the powder and fired it otï and in so doing was injured thereby. It 
was held that the wrongful act of selling gunpowder to such a boy 
was not the proximate cause of his injury. It is clear that the négli- 
gence of the mother intervened and was the proximate cause of the 
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injury. There the négligence of the seller of the powder set the wliole 
train of events in motion, set the mother in motion ; but lier négligence 
was an independent act. In the case at bar, in the same sensé only, the 
accident and dislocation, négligence and its immédiate conséquences, 
set the surgeon and attendants in motion; but in no legitimate sensé 
did they set them in motion to do an unnecessary and dangerous thing, 
a grossly neghgent and entirely unnecessary act which operating alone 
and independent of the injury caused death as the jury found. 

In Milwaukee, etc., Railway Co. v. Kellogg, 94 U. S. 469, 475, 24 
h. Ed. 256, the court said : 

"The question always Is: Was there an unbroken connection between the 
wrongful act and the injury, a continuons opération? Did the facts constltute 
a continuous succession of events, so linlted together as to make a natural 
whole, or was there some new and Independent cause intervening between 
the wrong and thé injury? It is admltted that the rule is difficult of applica- 
tion. But it is generally held.that, in order to warrant a flnding that négli- 
gence, or an act not amountlng to wanton wrong, is tlie proximate cause of an 
injury, it must appear that the injury was the natural and probable consé- 
quence of the négligence or wrongful act, and that it ought to hâve been 
foreseen in the light of the attending circumstances. * ♦ * We do not say 
that even the natural and probable conséquences of a wrongful act or omis- 
sion are in ail cases to be chargeable to the misfeasance or nonfeasance. 
They are not when there Is a sufficient and independent cause operating be- 
tween the wrong and the injury. In such a case the resort of the sufïerer must 
be to the originator of the intermediate cause. But when there is no inter- 
mediate eflacient cause, the original wrong must be considered as reaehlng to 
the eflect, and proximate to it. The inqulry must therefore always be whether 
there was any intermediate cause disconnected from the primary fault, and 
self-operating, which produced the injury." 

Hère death is the injury for which damages may be recovered, and 
such death must resuit from, be caused by, the injury more directly 
caused by the négligence. The one must produce the other. But hère 
the jury found, on abundant évidence, that the accident and injury, 
dislocation, caused by the accident, had nothing whatever to do with 
causing or producing the death. The jury found that the subséquent 
unnecessary administration of chloroform solely caused death; that 
the accident and injury to the body in no way affected or aggravated 
the physical condition of Mella so as to cause or induce the chloroform 
to produce injurions or fatal effects. The chloroform unnecessarily 
given solely caused paralysis of the heart, and paralysis of the heart 
caused death. Therefore the unnecessary and consequently the nég- 
ligent and wrongful act of the surgeon and attendants intervened be- 
tween the négligence and injury, death, as the sole and efficient cause 
of such death. Chloroform, unnecessarily given, became the active, 
producing, and efficient and sole cause of death. It was not a mère 
mistake or error of the surgeon and attendants, but an unnecessary 
and an uncalled for act, a thing not demanded or required by the situa- 
tion and condition of Mella. To bave been necessary, the administer- 
ing of chloroform must bave been "such as would be; that cannot 
be otherwise." Or (2) "such that it cannot be disregarded or omitted ; 
indispensable ; requisite ; essential ; needf ul ; required." Century Dic- 
tionary. And I repeat and emphasize that an unnecessary act of that 
character, not precautionary, but most hazardous, was neither natural 
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nor reasonable nor probable. It could not hâve been anticipated or 
foreseen. To be the proximate or efficient cause, it must necessarily 
set the other causes in opération. Says the court in Insurance Com- 
pany V. Boon, 95 U. S. 117, 130, 34 L. Ed. 395 : 

"The proximate cause is the efficient cause, the one that necessarily sets 
the other causes in opération." 

Later in the opinion this was again emphasized, where the court 
said: 

"In the présent case, the burning of the city hall and the spread of the 
fire afterwards was not a ne\Y and independent cause of loss. On the eou- 
trary, it was an incident, a necessary incident and conséquence of the hostile 
rebel attack on the town — a military necessity caused by the attack. It was 
one of a continuons chaln of events brought Into belng by the usurped military 
power— events so linked together as to form one continuons whole." 

Hère there can be no pretense that the primary injury, the disloca- 
tion, necessarily set the uhnecessary act, the ultimate act which directly 
caused the death, the ultimate injury, in motion. To say that a nég- 
ligent act and comparatively slight injury, not fatal in any event, 
necessarily sets in motion the unnecessary act of another person which 
of itself, acting independently and alone, causes death, is an incongru- 
ity, an absolute contradiction, an absurdity. 

The fédéral courts are bound by the décisions of the Suprême Court 
and follow them with fidelity. The Suprême Court and the Circuit 
Courts of Appeal in numerous cases hâve laid down and reiterated the 
rule that the final resuit, the death, must be the natural, the reasonable, 
and the probable resuit of the négligence, one that could hâve been 
foreseen, else the négligence is not its proximate cause. The rule has 
been stated in varions ways, but always to the same efifect. 

Thus, in Railway Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. S56 : 

"It is generally held that In order to warrant a flnding that the négli- 
gence, or an act not amounting to a wanton wrong, Is the proximate cause of 
the injury, it must appear that the injury was the natural and probable con- 
séquence of the négligence or wrongful act, and that it ought to bave been 
foreseen In the light of the attendlng circumstances." 

This is quoted and followed in Jarnagin v. T. P. A. of America, 133 
Fed. 892-894, 66 C. C. A. 622, 68 L. R. A. 499, and in Lauterer v. 
Manhattan R. Co., 128 Fed. 545, 63 C. C, A. 38. 

In Hoag V. Railroad Company, 85 Pa. 293, 27 Am. Rep. 653 : 

"The true rule is that the Injnry must be the natural and probable consé- 
quence of the négligence, such a conséquence as, under the surrounding cir- 
cumstances of the case, might and ought to hâve been foreseen by the wrong- 
doer as llkely to flow from the act." 

In Empire State Cattle Co. v. Atchison, T. & S. F. R. Co. (C. C.) 
135 Fed. 135: 

"To give a right of action for an Injury on the ground of defendant's nég- 
ligence, the injury must hâve been the natural and probable conséquence of 
such négligence, and such as, under the circumstances of the case, might and 
ought to bave been foreseen." 

In U. S. F. & G. Co. V. Des Moines Nat. Bank (Eighth Circuit) 145 
Fed. 273, 280, 74 C. C. A. 553 : 
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"Négligence is actionable only when the loss or injury proximately résulta 
therefrom, and to be thus proximate the loss or injury must be a natural and 
probable conséquence which ought to bave been foreseen or reasonably antici- 
pated in the llght of the attendant circumstances." 

In Cole V. German Savings & Loan Association, 124 Fed. 113, 119, 
121, 59 C. C. A. 593, 595 (63 L. R. A, 416) : 

"An injury that results from an act of négligence, but that could not hâve 
been foreseen or reasonably anticipa ted as Its probable conséquence, and that 
probably would not hâve resulted from It, had not the Interposition of some 
new and Independent cause Interrupted the natural séquence of events, turned 
aside their course, and produced it, is not actionable, and such an act of nég- 
ligence is the remote cause, and the independent intervening cause is the 
proximate cause, of the Injury. * * * But the concurrlng négligence of 
another cannpt transform the remote into the proximate cause of an injury, 
or create or Increase the llability of the défendant It cannot make an in- 
jury which was not the natural and probable resuit of the négligent acts or 
omissions of the défendant their natural and probable conséquence. No act 
contributes to an Injury, in the légal acceptation of that term, unless it is a 
proximate cause of that Injury, and no one is liable for an injury unless it 
was the natural and probable resuit of hls act" 

In this case the défendant was négligent in that its elevator was in 
a hall se dark that it was difficult to see it when at the lower floor. 
The door into the elevator was not fastened, was often open a little 
way when the elevator was at the floor above. At such times nothing 
but darkness was visible in the well. And no précautions were taken 
to keep interlopers and trespassers from the haH or from intermeddling 
with the elevator door. The plaintifï entered the hall and passed to- 
wards the elevator. A boy who frequently loitered about, and who 
had been seen to operate the elevator once and to ride upon it several 
times, hurried past and threw the door into the elevator wide open, 
whereupon the plaintifï, supposing him to be the attendant, passed in 
and fell to the bottom of the well, the elevator being above, and was 
severely injured. Held, that the négligence of défendant was not the 
proximate cause of the plaintiff's injury, but that the wrongful or 
mischievous act of the boy was. It is perfectly apparent that the nég- 
ligence of the défendant, in a sensé, set the boy in motion, or rather 
permitted him to act as he did, and that it was négligent to bave him 
about. If the défendant had not been négligent, the boy would not 
hâve been there, and the door could not hâve been thrown open by the 
boy. If the défendant had not been négligent in failing to light the 
hall, the wrongful act of the boy would not hâve caused injury, as the 
plaintiff would hâve seen that the elevator was not there and would 
not hâve stepped in. Still, it was the act of the boy, for which défend- 
ant was not directly responsible, that immediately and directly caused 
plaintiff's injury. His négligence intervened between that of the de- 
fendant and the injury and directly caused it. A violation of duty by 
this boy and injury to others was not the natural or probable consé- 
quence of defendant's négligence and could not reasonably hâve been 
anticipated, said the Circuit Court of Appeals. So in the case at bar 
the unnecessary giving of chloroform, and the conséquent paralysis of 
the heart of Mella, and the resulting death, were neither the natural, 
reasonable, nor probable conséquences of defendant's négligence. Such 
162 F.— 33 
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an act and such a resuit could not hâve been ariticipated. Death from 
such a cause could not hâve been reasonably anticipated any more than 
insanity and suicide from the négligence and in jury in the Scheffer 
Case and the Daniels Case, supra, where, in each case, the négligence of 
the railroad company caused injury to the head of deceased, which 
caused insanity, which, in turn, caused suicide or death, the injury com- 
plained of. 

In People V. Cook, 39 Mich. 236, 33 ^m. Ref) 380, a homicide case, 
the défense was : (1) That the wound was not rnortal, and that death 
was caused by the improper administration of chloroform solely; and 
(2) that, even if the wound was of itself mortal, the immédiate cause 
of death was morphine poisoning caused by an overdose of that drug, 
given in: course of treatment, and that therefore death was not caused 
by défendant, and lie could not be guilty of homicide. It will be seen 
that the question involved was the same as hère presented : Was the 
death the resuit of the shooting and wound in any degree? Was it the 
natural and probable conséquence reasonably to be apprehçnded or an- 
ticipated? The court charged, and the Suprême Court unanimously 
held, correctly: 

"But If the gunshot woùnci was lii itself mortal or reasonably calculated 
from Its nature and estent- to prôduce death, it would be no défense that the 
deceased, trader better or différent médical treatment, might hâve recovered ; 
nor wlll the law justify a verdict of not guilty merely upon the ground that 
the medleihes adminlstered to restore or relieve the deceased, in point of 
truth, did co-operate with the wound in producing death. It would be enough 
if the gunshot wound contributed medlately or immediatély to the death, but, 
on thé Dther hand, if the feunshx).t injury was not a mortal oue in itself, not 
reasonablj' calculated to produce death from its nature and extent, and death 
ensued, not from it, but solely from morphine poisoning, to which the injury 
did not materially contribute, the défendant could not in that case be eon- 
victed." 

The Suprême Court also' held : 

"In a case where the wound Is not- mortal, the injured person may recovcr 
and thus no homicide l)ave been committed. If, however, death do resuit, the 
accused will be held i-esponsible, unless It was occasioned, not by the wound, 
but by grossly erroneous médical treatment." 

So in the case at bai",, as the direct injury caused by the negHgence 
was hof in any sensé possibly fatal, Mella might hâve recovered in which 
case no death would hâve ensued apd, no cause of action would hâve 
arisen. However, as death foUowed, caused by paralysis of the lieart, 
whiçh was caused solely by the unnecessary administeringof chloro- 
form ("grossly erroneous médical, treatment"), the injury in no way 
contributing to that resuit or to physical conditipns which jnduced or 
aided inbrjnging about that, resuit, the negHgence of the défendant 
did nçt cause or produce the, death, or even contribute to it. The jury 
was; correctly charged thati if it so found the facts then the négligence 
wa-s not the proximate cause of the injury. The questions of fact 
were left to the jury. , . 

It is not sufficient that the négligence produces a condition which 
opens the door to another, cause- Daniels v. N. Y., etc., Railroad, 183 
Mass. 397, 67 N. E. 425"(62 f . R. A. 751), where it is said: 
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"We are thus brought to the considération of tbe question, whicti Is often 
vei-y difflcult to décide, whetlier an essential condition précèdent is tlie active, 
efficient, proximate cause of a subséquent event, or is only a producer of con- 
ditions which open tbe door to anotber cause wbicb directly and actively pro- 
duces the resuit." 

In the case at bar the accident and in jury, dislocation of the shoulder, 
were simply prodncers of conditions vvhich opened the door, gave op- 
portunity for the other, tlie efficient and sole cause of death, Vit., the 
unnecessary giving of chloroform. 

In Southern Railway v. Webb, 116 Ga. 153, 42 S. E. 395, 59 L. R. A. 
109, it was held : 

"But the better doctrine is believed to be tbat wlietiier or not the inter- 
vening act of a tbird person wlll render tbe earlier act too reniote dépends 
simply upon whether the concurrence of such intervening act migbt reason- 
ably bave been anticipated by défendant." 

In Seale v. Gulf, etc., R. Co., 65 Tex. 278, 57 Am. Rep. 602, it was 
held: 

"If the intervening cause and its probable or reasonable couse<iuences be 
such as could reasonably bave been anticipated by the original wrongdoer, the 
current of authorities seems to be tbat the connection is not broken." 

The intervening, efficient cause of death must be one reasonably to 
be anticipated. 

In Stone v. Boston & Albany R. Ce, 171 Mass. 536, 51 N. E. 1, 
41 L. R. A. 794, the railroad company was négligent in keeping bar- 
rels of oil on its station platform with rubbish, and in allowing both 
to become completely saturated with leaking oil. The plaintiff was 
a lumber dealer near by. One Casserly brought a load of freight 
to be shipped on a car standing on the track and, while at the plat- 
form on or engaged in his business, negligently threw a lighted 
match, with which he had lighted his pipe, under the platform, which 
immediately took fire, ignited the barrels of oil, which, exploding, 
scattered oil and iîre, which almost immediately spread to plaintiflf's 
premises, whereby his lumber and buildings were destroyed. Hère 
the existing and continuing négligence of défendant was put in active 
opération by the négligent act of a third person rightfully on the prem- 
ises of the défendant; but the act of Casserly, such third person, 
intervened between defendant's négligence and the fire and directly 
caused it. However, possibly and it may be probably, but for the de- 
fendant's négligence the fire which caused plaintifif's injury would not 
hâve occurred. The direct exciting cause which put the négligence in 
opération, made it an active injurious agent, was Casserly's négligence. 
The court held: 

"Accordlng to this statement of the law, the questions in the présent case 
are: Was the starting of the fire by Casserly the natural and probable con- 
séquence of the defendant's négligent act in leaving the oil upon the platform? 
According to the usual expérience of mankind, ought this resuit to bave been 
appreliended? Tbe question is not whether it was a possible conséquence, but 
whether it was probable ; tbat is, llkely to occur, according to the usual 
expérience of mankind. That this is the true test of responsibility, applicable 
to a case like this, bas been held in very many cases, according to which a 
wrongdoer is not responsible for- a conséquence wliicb is merely possible, ac- 
cording to occasional expérience, but only for a conséquence which is probable, 
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accordliig to ordlnary and usual expérience. One Is bound to anticipate and 
provide agalnst what usually happens aud what is likely to happeu; but it 
would impose toc heavy a responslbility to liold hlm bound in llke manner to 
guaFd against what is unusual and unlilcely to happen, or what, as it Is some- 
tlmes said, is only remotely and slightly probable. A high degree of caution 
mlght, and perhaps would, guard agalnst ùijurlous conséquences wblch are 
nierely possible; but it is not négligence, in a légal sensé, to omit to do so. 
* * » Tried by this test, the défendant Is not responslble for tbe consé- 
quences of Oasserly's act. There was no close connection between It and the 
défendant'» négligence. There was nothing to show that such a conséquence 
had ever happened before, during the eight years covered by the plaintlfC's 
testlmony, or that there were any exclting circumstances which made It prob- 
able that It would happen. It was, of course, possible that some careless per- 
son might corne along, and throw down a lighted match, where a lire would 
be started by it. ThIs might, indeed, bave happened upon the plaintilï's own 
premlses, or in any other place where inflammable materials were gathered. 
But it was not according to the usual and ordlnary course of events. In fail- 
Ing to anticipate and guard against such an occurrence or accident, the défend- 
ant violated no légal duty which it owed to the plaiutife." 

In Seifter v. Brooklyn Heîghts Railroad Company, 169 N. Y. S54, 
62 N. E. 349, reversing 55 App. Div. 10, 66 N. Y. Supp. 1107, the 
deceased, by the négligence of défendant, sustained a simple fracture of 
the left fibula. Thereafter he died of septic pneumonia, as the jury 
found and as the évidence showed, which might hâve been caused 
directly by septic poisoning at the point of injury resulting directly 
from the injury. There was évidence of septic conditions, swellings, 
etc., in the limb, above the point of injury, not too remote in point of 
time to hâve been produced by septic conditions ât that point ; also of 
chills, etc., not too remote in point of time to hâve been caused by 
septic conditions of the fracture, if they ever existed. There was no 
évidence that a septic condition ever existed at the point of injury, 
except what might be inferred from the above facts and the fact that 
the cause of the septic conditions that did exist was not shown other- 
wise than by showingthe fracture and that it might hâve caused septic 
conditions at the point of injury which, if they existed, would extend, 
etc. Experts expressed the opinion that the septic pneumonia which 
caused death was caused by the injury, but this was based on the 
theory that septic conditions did arise and exist at the point of injury 
of which, as stated, there was no évidence except surmise or guess or 
spéculation, arising from the fact that such conditions sometimes arise 
from and are caused by such fractures. The court held that there 
was no évidence to support the finding of the jury that the négligence 
and injury was the proximate cause of the death. It adopted and re- 
iterated the doctrine enunciatedjn Laidlaw v. Sage, 158 N. Y. 73, 99, 
52 N. E. 679, 688 (44 L. R. A. 216) : 

"A proximate cause is one in which is involved the Idea of necessity. It 
is one thê Connection betwéen which and the effect is plain and intelligible. 
It is one which can be used as a term by which a proposition can be demon- 
strated ; that is, one which can be reasoned from conclusively. A remot, 
cause Is one which is inconclnsive in reasoning, because from it no certain 
conclusion can be legltimately drawn. In other words, a remote cause is a 
cause the connection between which and the effect is uncertain, vague, and 
Indeterminate. * ♦ * The proximate cause belng given, the efCect must fol- 
low. But although the existence of the remote cause is necessary for the ex- 
istence of the efCect (for iinless there bas been a remote cause there can be 
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no effect), still the existence of the remote cause does not neeessarily imply 
the existence of the effect." 

There the cause of death was septic pnetimonia. This was the direct, 
immédiate, efficient cause. If not cured, death followed as a necessary 
and probable conséquence. But, given a fracture of the left fibula, 
and no such resuit follows, such a resuit is neither the natural nor the 
probable conséquence. The existence of this fracture did not imply 
either the ultimate resuit, death, or the existence or causation of the 
immédiate and efficient cause of death, septic pneumonia. If a septic 
condition grew ont of the fracture, an unusual thing, not a natural and 
a vvell-known and probable resuit, then septic pneumonia might ensue 
and death resuit. Hence, in the absence of proof that such septic con- 
dition did exist or had existed at the point of fracture and thence 
extended to the lungs, the négligence and fracture stood as the remote 
cause, if any cause at ail, while septic pneumonia, not a natural or prob- 
able resuit of the fracture, stood alone as the active, efficient, proximate 
cause of death. 

Apply the rule in the case before this court. Death is the injury 
complained of. This death was caused by paralysis of the heart, which 
was directiy caused by chloroform, which was unnecessarily given by 
an attendant in the Èmergency Hospital to which Mella was taken 
for treatment. Hère is the direct, immédiate, efficient cause, the un- 
necessary act of the person or persons at this hospital. Death is a 
natural and, we assume, a probable conséquence of such act. Given 
that cause and death follows. But, given a dislocated shoulder and 
death does not follow in any event even if the dislocation is not reduced. 
Neither the unnecessary giving of chloroform, nor chloroform poison- 
ing, nor paralysis of the heart, caused by such unnecessary act follows 
as a necessary or probable resuit of the dislocation and necessary or 
proper surgical treatment. The eixstence of this dislocation did im- 
ply necessary surgical treatment for its réduction. That was a neces- 
sary and probable conséquence, not to save lif e, however ; but it did not 
imply the unnecessary giving of that dangerous drug chloroform, 
which, being unnecessary, was therefore not necessary, or proper, or 
such as must be, or such as could not be otherwise, or what could 
not be omitted, or what was, in such a case, indispensable, requisite, 
essential, needful, or required, and therefore a natural and probable 
conséquence of the dislocation. Hence the négligence and dislocation 
stand as the remote cause of death, while the unnecessary giving of 
chloroform stands as the proximate cause thereof. In short, the fact 
and finding of the jury was that it was "unnecessary." Hère, at the 
point prior to the giving of the chloroform, in considering what was 
reasonably necessary and probable, what was reasonably to be appre- 
hended as a resuit or conséquence of the négligence, in view of what 
followed, ail idea of necessity ends so far as the actual cause of death 
is concerned. AU that occurred thereafter, except the mère réduction 
of the dislocation, was unnecessary, not a natural and a probable train 
and succession of events following from the négligence and dislocation. 

The court charged that if the primary injury and necessary treat- 
ment had anything whatever to do with causing the chloroform to 
cause paralysis of the heart and death, then the négligence was the 
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proximate cause of death. The verdict determined that it did not. 
There is no pretense that the act of reducing the dislocation produced 
or had anything to do with producing the paralysis of the heart. Nei- 
ther the dislocation nor the necessary surgical treatment implied either 
the ultimate resuit, death, or the existence and causation of the im- 
médiate and efficient cause of death, paralysis of the heart caused by 
the unnecessary giving of chloroform. To repeat, such act, the sole 
cause of death, was improbable, unnatural, one not reasonably to be 
apprehended. Given, the négligence, the dislocation, the hospital, the 
surgeon and attendants, and necessary and proper treatment, and ail 
that foHowed was unnecessary, unnatural, improbable, something that 
could not hâve been foreseen or reasonably anticipated in the light of 
the attendant circumstances. It was to be presumed and anticipated 
that the attendants and surgeons at the hospital would do their duty, 
do only what was necessary, and that they would not do a dangerous 
thing unnecessarily. And it is immaterial that the doing of the neces- 
sary act, the mère réduction of the dislocation, a simple act that was 
in no way dangerous or productive of the conséquences that followed, 
was performed while Mella was unconscious and probaWy dying from 
the efïects of the unnecessary and dangerous act which immediately 
preceded it. It was the unnecessary act solely which caused paralysis 
of the heart and death, as the évidence showed and the jury found. 

Again, it may be reasonably said that the concurrent négligence of 
the défendant and of the décèdent united to cause death. If Mella 
was responsible for the unnecessary and dangerous act of the surgeon 
and attendants in unneCessarily giving the chloroform, this is clearly 
3o, and plaintif? cannot recover. Rider v. Syracuse R. T. Co., 171 
N. Y. 139, 153, 15é, 63 N. E. 836, 68 L. R. A. 125. Mella, not the 
défendant, selected the hospital and submitted himself to the surgeon 
of his own sélection. If that surgeon unnecessarily gave him chloro- 
form, it was clearly a négligent and dangerous act which imperiled 
Mella's life and actually caused his death. The négligence of the 
défendant made it necessary for Mella to go to a surgeon, but it did 
not make it necessary or even proper for that surgeon to unnecessarily 
give that chloroform. For that unnecessary act the défendant is in no 
way responsible. Défendant did not invite it, or hâve any reason to 
apprehend it. But if defendant's négligence made it necessary for 
Mella to expose himself, takè chances, still Mella's agent, selected by 
him, committed the unnecessary and dangerous act which solely caused 
the death, and défendant is only responsible for the conséquences of 
such chances as Mella necessarily took in submitting to proper and 
necessary treatment; such chances as the défendant should reasonably 
hâve apprehended ; such as were reasonably probable. In the Rider 
CaSe, 171 N. Y., at page 153, 63 N. E., at page 840 (58 L. R. A. 125), 
the court says : 

"There nmst undoiibtedly be a causal connection between the négligence of 
the injured party and tlie injury itself, but his fault is deemed to be the ju- 
l'idicai cause of the injury when it eonsists of such an act or omission on tlie 
part of a responsible human being as in ordinary and natural séquence im- 
mediately results in such inJùry. ïliis is what is meant by tlie term 'proxi- 
mate cause' in any inqulry as to the connection of the negligelit act with the 
résultant injury. We mfty npt confound the act with Its exécution, nor the 
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entire act with the last part or the final consummation, and by that means 
make the Immédiate cause the remote cause. Wharton on Neg. 1874, §§ 73, 
155, 323. The defendant's responslbility could not hâve been determined by 
looklng merely at the consummation of the Injury, but the transaction should 
be vlewed In Its entlrety, and If the deceased was guilty of négligence its effect 
upon the rlght of action could not be ellœlnated from the case after the flrst 
contact of the car with the wagon. We recognlze fully the force of the rule 
that the négligence of the Injured party is no défense to an action in his be- 
half when such négligence Is eonneeted with the accident only in some remote 
way and Is not a proxlmate concurrent cause." 

In short, I am of the opinion that when one person is injured by the 
négligence of another, and such injury is in no event fatal, the nég- 
ligent party cannot be held liable for the conséquences of the unneces- 
sary and dangerous àcts of the surgeon employed by the injured party, 
even when donc in the course of or in connection with necessary sur- 
gical opérations. The négligent party is responsible for ail errors of 
judgment, mère mistakes and errors, assuming there is no négligence 
in employing an incompétent surgeon. 

In Searles v. Manhattan R. R. Co., 101 N. Y. 661, 5 N. E. 66, ap- 
proved in Laidlaw v. Sage, supra, it is held that in an action to recover 
damages for defendant's négligence, if "it appeârs that the injuries 
were occasioned by one of two causes, for one of which the défend- 
ant is responsible, but not for the other, plaintiff must fail if the évi- 
dence does not show that the injury was the resuit of the former 
cause; if under the évidence it is just as probable that it was caused 
by the one as by the other, he cannot recover." So hère, unless de- 
fendant was responsible for the unnecessary giving of chloroform 
which ail the physicians said caused the death, assuming there was 
any other possible cause, as the jury found that the unnecessary giving 
of chloroform was the sole cause, the plaintifï's case fails. In the 
following cases there was négligence, injury, and death. The immé- 
diate cause of death was disease, pleurisy, tuberculosis, grippe, drown- 
ing, consumption, delirium tremens ; but there was évidence, where 
recovéry was permitted, that thèse diseases foUowed as a natural and 
probable conséquence of the injury, and that there was an unbroken 
connection between the accident and injury and the disease and death, 
ail of which the court said must be shown: Sallie, etc., v. N. Y. C. R. 
Co:, 110 App. Div. 665, 97 N. Y. Supp. 491; McCaiïerty, etc., v. 
Pennsylvania R. R. Co., 193 Pa. 339, 44 Atl. 435, 74 Am. St. Rep. 690 
(proximate cause, grippe, or injury rsceived, left to the jury) ; Weber, 
etc., v. Third Ave. R. Co., 13 App. Div. 513, 43 N. Y. Supp. 789 
(verdict set aside) ; Turner, etc., v. Nassau Elec. R. Co., 41 App. Div. 
213, 58 N. Y. Supp. 490 ; Hoey, etc., v. Met. St. R. Co., 70 App. Div. 
60, 74 N. Y. Supp. 1113 (verdict set aside) ; Bruss, etc., v. Met. St. 
R. Co., 66 App. Div. 654, 73 N. Y. Supp. 356; Beauchamp, etc., v. 
Saginaw Mining Co., 50 Mich. 163, 15 N. W. 65, 45 Am. Rep. 30; 
Koch, etc., v. Zimmerman, 85 App. Div. 370, 83 N. Y. Supp. 339. 

In the Koch Case there was an injury to the head sufficient to 
cause death, but the plaintifï's intestate was found in the river, from 
which immersion he took cold and died from acute lobar pneumonia, 
It was not shown that he fell in the river because of the injury to 
the head. He would hâve died from the injury, but as the death 
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which did occur from another cause, one in no way induced by the 
injury, except as it weakened his physical condition, anticioated tliat: 
which would hâve occurred from the injury, it was held that the in- 
jury did not cause death. The case is very much in point hère. If a 
défendant is riot responsible for the death of a person fatally injured 
by his négligence in a case where the fatal resuit is anticipated by 
some act of the injured party, or of a third party, not shown to be 
due to or induced by the négligence, as clearly he is not, how can a 
défendant be held liable for the death of a person iniured by his nég- 
ligence, such injury being in no way dangerous to life, on the ground 
that a surgeon, employed by him to treat the injury, unnecessarily 
gives him a dangerous drug which solely causes death ? It would seem 
to reduce the whole question to the single proposition : 

"Is a défendant who negligently injures another, the injury not being fatal, 
responsible for the fatal conséquences of the uunecessary and dangerous acts 
of a surgeon employed by the injured party to treat such Injury which fatal 
conséquences flow solely from the unnecessary act ; such unnecessary act hav- 
ing been performed in connection with the treatment?" 

As such results are not the natural and probable conséquences of 
the négligence and primary injury caused thereby, as reasonably to 
be anticipated, I am satisfied that the jury was properly instructed, 
and that the verdict should stand. 

At a later stage the question of the defendant's responsibility for 
the death of Mella was raised in a différent form. The fourth juror 
asked : 

"I don't wholly grasp your hpnor's meaning. If, for example, it was as- 
sumed that the ansesthetie in this case, or if it were assumed that the doctor, 
il regular licensed physlcian, had improperly administered chloroform and 
had killed this man, would that be in connection with the original injury, or 
would the two be separate affairs?" 

The court said : 

"If at that hospital the doctor unnecessarily, carelessly, and negligently 
gave that man chloroform, and they carelessly and negligently neglected to 
take eare of him and watch him and brlng him out, and it solely caused death, 
then it is their indépendant act, for which this défendant is not responsible. 
That would be the independent act of a third party, causlng the death, be- 
cause you see the défendant hère is not responsible for the intervening acts 
of a responsible third party, which came in and solely caused death." 

The plaintiff's then counsel, Mr. Walsh, took an exception, and said : 

"Mr. Walsh: I ask your honor to grant me an exception to that, and I 
ask your honor to charge that if an injury resulted to Mr. Mella by falling 
into the hole on the steamship Northwest, and the jury be satisfled that the 
défendant was gullty of négligence, and that the plaintlffi was free from con- 
tributory négligence — 

"ïhe Court: The plaintiff's intestate? 

"Mr. Walsh: The plaintifï's intestate was free from contributory négligence 
in- falling Into that hole, and if the injury which 3Ir. Mella received was such 
that it was proper for him to consult a physlcian and submit to médical treat- 
ment, and he did, and exercised the carefulness of an ordinary prudent man 
In selecting such physlcian or surgeon, and that through the carelessness and 
négligence of the said physlcian Or surgeon death resulted that the défendant 
would not be discharged ; that the négligent act of the said physlcian or sur- 
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geon would not be such an independent, intervening cause as to debar the 
plaintifC from recovery. 

"The Court: I decliDe to charge that, and I will say that It woiild be an 
Indepeudent act of a responsible third person if that négligence and careless- 
ness, as I hâve described it in what I hâve sald, solely caused death, because 
in that event the fact that he was injured, the fact being that that was not 
a fatal injury, would not be the producing cause of the death. The pro- 
ducing cause would be the independent act of a third person, the wrong of a 
third person, which this défendant would not be responsible for. I will give 
you an exception." 

The request presented the proposition that suffering as Mella was 
from a dislocation of the shoulder, not in any event fatal, the défendant 
was responsible for his death, if, having exercised proper care in se- 
lecting a physician, death resulted from the carelessness and négligence 
of such surgeon or physician. The court had just charged : 

"If at that hospital the doctor unuecessarily, carelessly, and negligently 
gave that man chloroform. and they carelessly and negligently neglected to 
take care of him and watch him and bring him out, and it solely caused 
death, then it was their independent act, for which this défendant is not re- 
sponsible." 

The refusai to charge as requested was qualified, and, in substance, 
the charge was that, if the death was caused solely by the carelessness 
and négligence of the physician, then défendant was not responsible 
for such death. The court had charged that the défendant was not re- 
lieved from responsibility for the death of Mella, if the injury had 
anything to do with causing such death, even if the surgeon was care- 
less and négligent in his treatment, but charged that the défendant was 
not responsible for the death if the careless and négligent treatment 
solely caused death. 

The plaintiff's counsel was insistent in urging that the défendant was 
responsible for the malpractice of the physician or surgeon and imme- 
diately followed what has just been stated by requesting the court to 
charge that. The court refused, and said: 

"I charge you as I hâve charged before. I cannot charge that as a propo- 
sition of law as stated. but I charge you this: That if the act of those phy- 
slcians and surgeons in giving unnecessarily this chloroform, or giving it 
necessarily and properly, and then by their aflàrmative négligence and careless- 
ness, want of attention, amounting to wrong on their part, solely caused this 
man to die under its influence, that then that was the independent act of a 
third party, causing death, for whieli this défendant is not responsible," etc. 

This présents the bald proposition : 

"Is a défendant who hy his négligence, not wauton or willful, injures an- 
other, not fatally, responsible for the death of the person so injured caused 
solely by the carelessness and négligence of the physician selected by the in- 
jured person to treat the injury?" 

Mistakes and errors by physicians in giving treatment are one thing ; 
négligence and carelessness solely causing death are quite another. 
I hâve yet to learn that négligent persons, who by their négligence in- 
flict injuries, not in any event fatal, on others, are responsible for the 
death of such injured persons caused solely by the négligence and care- 
lessness of the physician called by the injured preson, provided he 
exercises due care in the sélection. To so hold would be to say that 
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the négligent and careless treâtment of a patient by a physician or 
surgeon and resulting death is the natural and probable conséquence 
of being carelesS and injuring a person by such négligence. This is 
not the law. Wade v. City of Mt. Vernon, 123 App. Div. 796, 108 N. 
Y. Supp. 241, and numerous cases cited. 

It is urged that there was error in what was said as to the négligence 
of the independent contracter. The court repeatedly and from first 
to last charged that the défendant was liable if it was négligent in not 
properly guarding or lighting the hole where Mella was injured, assum- 
ing that Mella was free from contributory négligence, and that the 
injury was a contributory cause of death; and, also, that the duty of 
guarding and lighting the hole could not be delegated, so far as Mella 
was concerned, even to an independent contracter. There was évidence 
that an independent contractor had charge of the vessel and of the 
repairs and changes being niade. There was évidence, not contradicted, 
that af ter the hole was eut it was securely covered and protected, ex- 
cept when the workmen were at work at and in it. The évidence was 
uncontradicted that at the time Mella stepped in the hole in the deck 
two men engaged by the independent contractor were seated in the hole. 
three feet long and two wide, about, engaged in putting up a guard 
rail around it. To enable them to do this, they had necessarily removed 
the cover. The plaintifï's counsel said: 

"May I hâve an exception to your houor's eharjre to the .iury some few 
minutes ago on the assumption that it was unneeessary for the défendant to 
furnish any other guard when there were two worluiien there?" 

In reply the court said : 

"I leave it to the jury. I leave it to their common sensé and intelligence to 
say whether with a hole three feet long, if two men were working In it, that 
that was or was not guard enough. Was it négligence of défendant, If de- 
fendant did not put up a rail on the outside? 

• "Mr. Walsh: My point is that it is an exception to the charge on the facts, 
stating the facts and including a statement that there would be noise from 
the work that they were dolng ; it not appeariug that tliere was any noise. 

"The Court: I don't know that they said there would be, in drllling into 
Iron, any noise. I will leave that to the jury." 

Before that the court had said on the same subject: 

"The Oourt: They could not delegate their duty of due care. The proposi- 
tion is this: That the défendant should not be held liable In this case for 
the négligence of an independent third pàrty with which the défendant was 
not connected at ail. Corning back to that subject, gentlemen, In order that 
you may olearly understand, of course, on the question of a guard, would you 
expect, would reasonaWe men expect, that workmen that worked in that 
liole, if tliey were slttlug in it — is not tliat guard enough, using your own com- 
mon sensé? A hole three feet long and two feet wide, with two men at work 
ou the edge of it and partially in it, their bodies extending above it, and they 
are there at work, tlie machinery making a noise, and if anybody eau see at 
ail by looking, could they put up a guard there that would be more efficient 
than that? Of course, I leave it to you. They had a right to put up their 
railing. Of course, they were bound to exercise ordinary care in dolng it, 
reasonable care, so that other people should not be injured. If tliey had eut 
a hole there and hâd goue ofiC and left it uuéovered in a darliisli place, and 
somebody had come along and stepped into it, it would be a différent propo- 
sition eutirely., So that you should take ail the évidence; and this défendant, 
of course, was under obligations to use précautions, such as would be expeeted 
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of an ordinarily reasonable, prudent, careful person, In those regards ; but 
it was not under obligation to stop work tliere, to cease work." 

This is the charge as finally given. on that subject, and modified 
what the court had before inadvertently said in reply to a request to 
charge. And before that the court had said in regard to the duty of 
défendant to guard the hole : 

"Ail of that, gentlemen, appeals to your common sensé and good judgment, 
because while this défendant was under légal obligation to provide a safe 
place for passengers and its employés in which to do their work, and to ex- 
ercise reasonable care commensiirate with the dangers — extraordinary care 
It might be under certain circumstances — to hâve a safe place and things in 
safe and proper condition, still It was not bound to hâve its vessel in any 
such condition as that before its employés went on board, if they knew it was 
not in that condition, if they had warnlng and knowledge that it was still 
undergoing repairs and changes and went on board with that understanding 
and with that knowledge. * * * There Is évidence, and so far as I know 
It has been uncontradicted, that there was provided for that hole, when they 
were not working at it, a cover which completely covered it and proteeted ail 
persons moving there f rom falling into it. Is there any évidence that it was 
ever left uncovei-ed or unguarded when people were not at work at the hole, 
in or about it? * * * Now, gentlemen, if two men were there, seated in 
that hole, engaged, with the llght that was there, with this machinery that 
they hâve described, in drilling holes in that floor, with light enough to see, 
can you iind that there was any négligence on the part of the défendant in 
having the hole there, with those two men there in it, seated on its edges, 
engaged in work? Was any other guard required, anything else necessary 
that a reasonable man in the exercise of reasonable care would hâve been 
required to do to give notice to any one coming along in tlie passage that 
there was a place that they must look eut for? Did the défendant neglect 
any duty it owed to its employés which it had invited on that boat at that 
time? * * * So. gentlemen, you must find, in order to enable the plaintiff 
to recover. elther that the défendant was négligent at that time in not prop- 
erly guarding that hole, or that it was négligent in not properly lighting that 
passage." 

I find no prejudicial errer. 

The motion for a new trial is denied. 



SOUTHEKN BEIX TELEPHONE & ÏELEGRAPH CO. v. CITY OF MO- 
BILE et al. 

(Circuit Court, S. D. Alabama. May 2, 1907.) 

No. 257. 

1. Telegraphs and Téléphones — RiGiiTS in Use oe Streets — Necessitt or 

Législative Grant. 

A téléphone company cannot lawfully oceupy the streets of a city witli 
its pôles and wires wlthout législative authority, gi-anted directly by the 
Législature or by the municipality in pursuance of express or implied 
power delegated to It. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 45, Telegraphs auô 
Téléphones, § 6. 

Bights of telegraph and téléphone companies to use of streets, see note 
to Southern Bell Téléphone Co. v. City of Richraond, 44 C. C. A. 155.] 

2. Same— Construction oe Statlte— "Higiivvays." 

Code Ala. 1896, | 2490, which provides that "the right of way Is granted 
to any person or corporation having the right to construct telegraph or 
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téléphone Unes wltliln thls state to construct them along tlie margin ot 
public highways," confers upon a téléphone company tlie rlght to con- 
struct Its Unes In the streets of a clty, wlilch are "highways" wlthin the 
meaning of the statute. 

[Kd. Note. — For cases in point, see Cent. DIg. vol. 45, Telegraphs and 
Téléphones, § 6. 

For other définitions, see Words and Phrases, vol. 4, pp. 3291-3306 ; vol. 
8, p. 7678.] 

3. Municipal CoIsporations— Powkb to Geaht Eight to Use Steeets— Télé- 

phone COMPANIES— CONTBAOT. 

A City giveh by Its charter power to establlsh and regulate sidewalks, 
streets, aïid avenues and appurtenances or appewdants thereto, bas im- 
plied authotlty to grant the rlght to a téléphone company to use Its 
streets at lèast to such extent that an ordinance granting such rlght, ac- 
cepted and aeted on by the company, créâtes a contract whlch is bindlng 
ou the City Itself, whatever niay be Its effect on the rights of others. 

4. Telegeaphs and Téléphones— Natube or Rioht Gbanted. 

A rlght of way upon a public street granted to a téléphone company, 
whether by a Législature or city council, is an easement and as such is a 
property right entltled to ail the constltutional protection afCorded other 
property and contracta and of whlch the company cannot be deprived ex- 
cept by due process of law. 

B. Injunctio»— Eestbaining Action bt Cirr— Ikteepeeence with Peopektt 
RiaHt. 

An Injunctlon willbe granted to restraln a city from removing the pôles 
and wlres erected In its streets by a téléphone company under lawful an- 
thorlty, In the exercise of Its police powers, and without a Judicial déter- 
mination that they constltute an obstruction which interfères with the 
safety or convenience of ordinary travel. 

In Equity. 

Hunt Chipley and Mclntosh & Rîch, for complainant. 
B. B. Boone, for défendants. 

TOUIvMIN, District Judge. The pleadings in this case are: The 
bill of complaint, the motion of défendants to dismiss the bill for want 
of equity, the défendants' demurrer to the bill, and their answer to 
the bill. The case is now submitted on complainant's motion for an 
injunction pendente lite, and on défendants' motion to dismiss and 
their demurrer to the bill. 

The bill allèges, substantially, that complainant is conducting its busi- 
ness in the city of Mobile under and by authority of the gênerai laws 
of the State of Alabama and of two ordinances adopted by said city, one 
on December 13, 1889, and the other on June 34, 1901, and which are 
claimed by complainant as contracts between it and said city. Said ordi- 
nances are attached to the bill as parts thereof, and marked "Exhibits A 
and B," respectively. The first section of the ordinance of Decembec 
13, 1889, is as follows : 

*'Be it ordained by the mayor and gênerai council of the clty of Mobile, 
that the Southern Bell Téléphone & Telegraph Company, their successors and 
assigns, be and are hereby granted right of vs'ay for érection and maintenance 
of pôles and wires with ail appurtenances thereto for the purpose of trans- 
acting a gênerai téléphone and telegraph business, through, upon and over tha 
streets, alleys and public gronnds of the city of Mobile, provided, that said 
company shall at ail times when so requested by the city authorities permit 
their pôles and fixtures to be used for the purpose of placing and maintaining 
thereon any wires whlch may bé necessary for the use of the police or fire 
department of the city of Mobile, and further provided, that such pôles aud 
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wires sliall be ereeted so as not to interfère with ordinary travel througli the 
streets and alleys." 

The ordinance of June 24, 1901, contains, among other things, the 
following : 

"Section 1. Be it ordained by the mayor and gênerai council of tlie clty of 
Mobile, Alabama, as follows: That permission be and the same is hereby 
granted to the Southern Bell Téléphone & Telegraph Company, its successors 
and assigus, to put down underground conduits, pipes or tubes, and operate 
and maintain cables, wires and electrical conductors through them, under the 
streets, sidewalks, public places, alleys or lanes of the city of Mobile, Alabama. 

"Sec. 2. Be it turther ordained, that the work of puttlng down underground 
conduits, sub-ways or pipes, in the area descrlbed as follows: Upon ail streets 
embraeed within that portion of the city of Mobile commencing at the foot 
of Church street at the Mobile river and running westwardly including both 
sides of Church street to Jackson Street, thence northwardly along both sides 
of Jackson street to St. Louis street, thence eastwardly along both sides of 
St. Louis street to the Mobile river, the said Mobile river belng the eastem 
boundary of said district, shall begin within six (6) months from the passage 
of this ordinance, and shall be completed within eighteen (18) months and that 
underground cables, wires and electriCal conductors shall be drawn in same 
and be in opération, and ail their pôles now standing in said area, except those 
necessary for the distribution from an underground System, shall be removed 
from the streets within eighteen months from the passage of this ordinance. 
The said company, its successors and assigns, are hereby granted permission 
to set pôles, with the necessary flxtures and electrical conductors, along and 
over the publie streets, highways, alleys and lanes of the city of Mobile, Ala- 
bama, outside the area above descrlbed as its business may from tlme to time 
require, provided that ail pôles shall be neat, symmetrical and painted, and 
that no electrical conductor shall be placed less than tweuty-three (2.3) feet 
above the surface of the ground, and iron steps shall not be placed less than 
eight (8) feet above the surface of the ground." 

"Sec. 5. Be it further ordained, that in considération of the rights and privi- 
lèges herein granted, said company shall provide one cross-arm on each pôle 
and space not to exeeed one duct in the sub-ways constructed by virtue of this 
ordinance, for the free use of the police and flre alarm System of the city 
of Mobile, Alabama. 

"Sec. C, Be it further ordained, that the said company shall, at ail times, 
be subject to the city ordinances now in existence, or may be hereafter passed. 
relative to the use of public streets by téléphone and telegraph companies. 

"Sec. 7, Be It further ordained, that nothing in this ordinance shall be held 
Or construed as abridging any power the city now has, or may hereafter ac- 
qulre, to require ail electrical pôles upon any street, alley or public place from 
being put under ground." 

The bill allèges: That ail the pôles owned, used, or controUed by 
Gomplainant hâve been ereeted over and along the various streets of 
said city and are maintained strictly in accordance with the terms and 
conditions of said ordinances; that said city has been given the free 
use of ail the pôles of complainant ereeted in said streets for its fire 
and police alarm wires, as well as a large number of téléphones in the 
conduct of the public business of said city, in accordance with the pro- 
visions of said ordinances and in considération of the rights and priv- 
ilèges thereby granted to complainant. 

The bill also allèges that on June 34, 1901, the city of Mobile, through 
its gênerai council, adopted an ordinance, being Exhibit C attached 
to the bill, containing, among other things, the following provisions : 

"Sec. 2. The city electrician is hereby authorized, empowered and directed 
to superintend and détermine the proper placing and adjustment of ail wires 
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or appUalices for the transmission of electric currents, and In accordance 
with the provisions o( the foUowlng sections of this ordinance, and in such 
manner as shall minimize the Itabillty of accldeiit, tire or damage to life or 
property. He shall furthèr be rectidred to superintend, uianage and operato 
the flre alarm and police telegraph Systems ; to attend ail lires whlch occur 
il) the City, with proper appllances for cutting wires and moving same to af- 
ford protection as far as possible to property and the llVes of persons." 

"Sec. 5. It shall be the duty of the eity electrician to so direct the plaeing 
of pôles and wires in the streets, allèys and public places of the city that the 
same shall cause as llttle obstruction as possible, elther to public travel on 
such thoroughfares or to the prlvate use and eujoyment of adjacent property. 
It shall also be his duty, and he shall hâve authority, to compel, the removal 
of superiluous pôles." 

"Sec, 7. It shall be the, duty of the city electrician to so direct the plaeing, 
strlnging and attachlng of wires upon pôles erected in the streets and alleys 
of thesaid city, that the same shall cause as little obstruction, elther to travel 
In the streets or to the use and enjoyment of private property as possible ; to 
compel the joint use of the pôles wherever practlcable ; and in case the joint 
users of any such pôle are unable to agrée on such joint use or the rental to 
be pald the owner of such pôle for such use the city electrician and board of 
public Works shall flx such rate, which shall be binding upon the parties and 
companies Interésted ; provided, that either party may appeal from the dé- 
cision of such electrician and board as to such joint use or the aniount of 
rental to be paid for the use of any such pôle for the privilège of attaehing 
wires thereto, to the gênerai council of the city of Mobile."' 

Tt allèges that the board of public works referred to in said ordinance 
has no right, power, or authority conferred upon it, by the act creat- 
ing it, to deprive complainant of its property without due process of 
law, or to require it to abandon its property which was being used in 
the conduct of its business in said city, and it allèges : That among 
the large number of pôles erected by it along and over the streets of 
said city it had four pôles on the east side of Claiborne street between 
vSaint Anthony and Copgress which were originally put there some 
eight or ten years ago, and hâve since that time been constantly used 
by complainant in its business. That said board of public works a 
few days prior to February 7, 1907, made an order in words and figures 
as follows: 

"It is hereby ordered by this board that the Southern Bell Téléphone & 
Telegraph Company shall removp thelr pôles froin said street and shall make 
joint use of the said four pôles erected by the Home Téléphone Ck)mpany, by 
plaeing on each pôle as many cross-arms, not exceeding six, as said Southern 
Bell Téléphone & Telegraph Company may consider expédient in its business, 
together with such number of wires and cables as wlll be properly acconi- 
raodated by six cross-arnjs, and the Southern Bell Téléphone & Telegraph 
Company is hereby authorized and directed to erect its cross-arms, wires aud 
cables on said four pôles of the Home Téléphone Company under the direc- 
tion of the city electrician. It is further ordered that if said Southern Bell 
Téléphone & Telegraph Company has not complied with this order vvithhi 
thirty days from this date, that the city electrician shall thereupou reniove 
from said portion of Claiborne street the wires. pôles and cross-arms of tlie 
Southern Bell Téléphone & Telegraph Company." 

That défendant Lyons, assuming to act for said board, and as mayor 
of said city, to enforce said ordinance of June 24, 1901, hereinbefore 
referred to as "Exhibit C," and the order of said board, did on March 
39, 1907, direct the said city electrician, Thomas H. Chamberlain, to 
eut down and remove said four polês on Claiborne street, and that 
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said Chamberlain did eut down and remove the wires of complainant 
from said pôles and eut down said pôles, thereby destroying complain- 
ant's said property. 

The bill further allèges : That when compainant undertakes, as it 
has a légal right to do, to replace its said pôles, it will be interfered 
with and prevented from doing so by the défendants unless they are 
restrained by this court; that said ordinance of June S-i, 1901, refer- 
red to as "Exhibit C," is void and of no effect, in so far as it under- 
takes to authorize said city electrician or said board of public works 
to require complainant to remove its pôles from the streets of said city, 
and also so far as it undertakes to authorize said electrician or said 
board of public works to remove said pôles from said streets. And 
the bill allèges that said board of public works has made other orders 
under said ordinances and threatens to interfère with the wires and 
pôles of complainant at other places in said city, to the irréparable in- 
jury of complainant. 

The bill prays an irtjunction against the city of Mobile, its officers 
and employés, said Patrick J. Lyons, as mayor of said city of Mobile, 
the board of public works of said city, and said Thomas H. Cham- 
berlain, electrician of said city, restraining them from interfering with 
thé property of complainant in said city, its wires and pôles, and any 
and ail apparatus constituting its téléphone plant and System in said 
city, and that they be restrained from interfering with complainant, 
its servants and employés, in replacing its pôles on the east side of said 
Claiborne street, and that said ordinance referred to as "Exhibit C," so 
far as it undertakes to authorize or empower the défendants to inter- 
fère with the pôles, wires, or other apparatus constituting the téléphone 
plant of complainant in said city, as the same is now established and 
maintained under the said ordinances, be declared nuU and yoid, with 
a prayer for gênerai relief. 

The answer of défendants is, in substance : That said ordinance of 
December 13, 1889, is null and void because the city of Mobile, under 
its charter then in force, had no authority to grant any right or fran- 
chise in the streets within the limits of said municipal corporation; 
that it was authorized to provide police régulations only ; that it had 
no power, express or implied, conferred on it by the Législature of 
Alabama, to grant rights of way or franchises to persons or corpora- 
tions to use its streets ; and that the maintenance by complainant of its 
pôles and wires upon the same is without lawful authority and is a 
public nuisance per se. 

The answer further is that the ordinance of June 24, 1901, referred 
to as "Exhibit B," is null and void because complainant did not make 
publication of the application to the gênerai council of said city for 
the passage of said ordinance, and did not file with the clerk of said 
city any proposai of percentage to be paid for the use of the streets 
for the; grant of the right of way claimed, which défendants say were, 
by the charter of said city then in force, prerequisites to the validity 
of said ordinance, and therefore défendants say no right or authority 
exists in complainant to erect or maintain its wires or pôles in said 
streets. Wherefore they daim that said city has the right and power 
to remove said pôles as a public nuisance per se. 
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No téléphone company can lawfully occupy the streets of a city 
with its pôles and wires without législative authority granted directly 
by the Législature, or by the municipal authorities in pursuance of 
express or irhpHed power delegated to it. The authority to consent to 
the use of the streets of a city by a téléphone company résides primari- 
ly in the Législature of the state, but may be delegated to the mu- 
nicipality directly concerned. City of Knoxville v. Africa, 77 Fed. 
501, 23 C. C. A. 252; Board of Mayor, etc., v. East Tenn. Tel. Co., 
115 Fed._304, 53 C. C. À. 132. 

We will first inquire as to the origin and nature of the right or 
privilège claimed by the complainant ; second, whether the ordinance 
of June 24, 1901, referred to in the bill as "Exhibit C," thereto attach- 
ed, opérâtes as an interfefencé with it; and, third, whether the court 
of equity has the jurisdiction to interfère by the aid of injunctive re- 
lief. 

The basis of complainant's alleged right is the statute of the state 
of Alabama. That statuté provides that "the right of way is granted 
to any person or corporation having the right to construct telegraph 
or téléphone linés within this state to construct them along the margin 
of public highways." Code Ala. 1896, § 3490. 

It appears that the municipality of Mobile had no express authority 
conferred upon it by its charter in force on December 13, 1889, to 
grant rights of way or franchises through or over its streets, and it is 
contended by défendants that as the city had no such express authority 
the ordinance passed by its gênerai council on December 13, 1889, 
granting to complainant the right of way for the érection and mainte- 
nance of pôles and wires, with appurtenances thereto, for the purpose 
of transacting a gênerai téléphone business, through, upon, and over 
the streets of said city, was null and void. If said ordinance was void 
as a grant of a franchise for the reason stated, yet it can hardly be 
questioned as giving consent by the city to the use of its streets by the 
complainant for the purposes therein mentioned, and I think was ef- 
fective as a contract between the city and complainant, as I will here- 
inafter more particularly consider. 

The défendants further contend that the complainant can daim no 
right under the state statute referred to, because they say that the term 
"highways" used in the statute refers to rural highways only, and does 
not embrace city streets. "By statute in most of the states, telegraph 
and téléphone companies are given the right to construct their Unes 
over the public highways. * * * fhe term 'Highways' embraces 
city streets within the meaning of the statutes conferring upon tele- 
graph and téléphone companies the right to occupy the public high- 
ways of the state, unless a différent intent is clearly indicated. * * * 
As a gênerai rule, such companies are given by statute the right to 
occupy ail streets and highways, but it is made the right and duty of 
each municipality to fix the terms and conditions upon which its own 
streets may be used." 27 Am. & Eng. Encyc. of Law (2d Ed.) 1006. 

In Dillon on Corporations, it is said: 

"Sec. 518. Public streets, Squares, and commons, unless there be some spécial 
restriction when dedicated or acquired, are for the public use ; and the use 
is none the less for the public at large as distinguished from the municipality, 
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because they are situate within the limits of the latter, and because tlie Lég- 
islature may bave glven tbe supervision aud control of tbem to the local au- 
tborities. The Législature of the state represeiits the public at large, and bas 
full and paramount autbority over ail public places. 'To the commonwealth 
hère,' says Cbief Justice Gibson, 'as to the king of England, belongs tbe fran- 
chise of every highway, as a trustée for tbe public ; and streets, regulated 
and repaired by the authority of a municipal corporation, are as mucb bigh- 
ways as the rivers, railroads, canals, or public roads, laid out by the authority 
of the quarter sessions.' 

"Sec. 519. By virtue of its autbority over public ways, the Législature may 
authorlze aets to be done upon them, or legalize obstructions therein, which 
would otherwise be deemed nuisances. As familiar instances of this may be 
mentioned the autbority to railway, water, telegraph, and gas companies, to 
use or occupy the streets and highways for their respective purposes. And it 
may be hère observed that wbatever the Législature may authorlze to be 
done js, of course, lawful, and of such acts, done pursuant to autbority glven, 
it cannot be predicated that they are nuisances ; if they were such wltbout, 
tbey cease to be nuisances when havlng tbe sanction of, a valid statute." 

Municipal corporations constitute a part of the civil government of 
the State, and their streets are highways. N. O. Gas Co. v. La. Light 
Co., 115 U. S. 650, 6 Sup. Ct. 252, 29 h. Ed. 516 ; Abbott v. City of 
Duluth (C. C.) 104 Fed. 833. 

If the word "highways," in its ordinary and légal significance, in- 
cludes streets, and there are no other words in the statute under con- 
sidération to lessen or limit its meaning, it is held that the word in- 
cludes urban aS well as rural highways. There is nothing in the sub- 
ject-matter of the statute of Alabama that is inapplicable to urban high- 
ways. Abbott V. City of Duluth, supra. I therefore hold that the 
state of Alabama, by the statute referred to, granted to complainant 
the right of way on the streets of the city of Mobile for the purpose 
of constructing thereon its téléphone lines. 

Moreover, my opinion is that the city had, under its charter in force 
on Dècember 13, 1889, implied power to grant the right of way to 
complainant, as by the ordinance of that date. By its charter, authori- 
ty was delegated to it to establish and regulate sidewalks, streets, and 
avenues,' and appurtenances or appendants thereto. I think the city is 
given, by its charter, gênerai control over its streets. Sections 20 and 
21, Charter of Dècember 10, 1886.' 

The power to grant a right of way through the streets of a town 
may be implied from a grant of gênerai control over its streets. Board 
of Mayor v. East Tenu. Tel. Co., 115 Eed. 304, 53 C. C. A. 132 ; Pike's 
Peak Power Co. v. City of Colorado, 105 Fed. 2, 44 C. C. A. 333. 

The Suprême Court of Missouri, in State v. Murphv, 134 Mo. 562, 

31 S. W. 786, 34 L. R. A. 369, 56 Am. St. Rep. 515, said: 

"Under its gênerai powers to regulate the use of streets, the city bas au- 
thority to authorlze corporations and persons, for the purpose of serving the 
public, to string telegraph, téléphone, or electric light wires upon pôles above 
tbe surface or through conduits beneath the surface of the streets, provided 
such structures and meehanical appliances do not materially interfère with 
the ordinary uses of the streets and public travel thereon." 

Dillon on Municipal Corporations, § 575, says: 

"The ordinary powers of municipal corporations are usually ample enough, 
in the absence of express législation on the subject, to authorize them to 
permit or refuse the use of the streets within their limits for such purposes." 
162 F.— 34 
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The purposes spoken of were the use of the streets by street rail- 
ways. 

I know of no déciision to the contrary, and none has been brought 
to my attention except the case of L. & N. R. R. Co. v. M. J. & K. 
C. R. R. Co., 124 Ala. 162, 26 South. 895, which has been cited on the 
proposition by the défendants. I do not think that case militâtes against 
the doctrine in the authorities referred to by rne. The case in 124 
Ala. 162, 26 South. 895, was where the city of Mobile, without ex- 
press législative authority, had granted to défendant a franchise upon 
and along Water street in said city to construct and operate its rail- 
road as a common carrier. The plaintifï was the owner of abutting 
land on said street and of land at the foot of the south terminus of 
said street, over which street and land at the terminus thereof défend- 
ant proposes to construct its said railroad, track, etc., without con- 
demnation proceedings or just compensation to plaintifï. It was aver- 
red that the building and opération of the railroad materially obstruct- 
ed said street as a public highway and çpnstituted a public nuisance 
in said street. It was also averred that the action of défendant was 
under a pretended franchise from the city of Mobile granting it the 
right to construct and operate its said railroad. The court said that 
the case was that of an adjacent proprietor asking to enjoin a de- 
fendant from permanently obstructing a public street in such manner 
as to impair the usual and customary use of the same by the public 
and of spécial injury and damage to the plaintifï, and the court held 
that an unauthorized construction of a railroad in a street is a public 
nuisance that may be enjoined, and that a bill may be filed therefor 
by any person who would sustain spécial injury on account of the nui- 
sance; and further held that, in the absence of express power con- 
ferred by the Législature, a municipal corporation has no authority 
to grant a franchise of its public streets for railroad purposes and us- 
es. The court cites, among others, Perrv v. N, O., M. & C. R. R. Co., 
55 Ala. ^26, 28 Am. Rep. 740; Stowers v. Postal Tel. Cable Co., 68 
Miss. 559, 9 South. 357, 12 L. R. A. 864, 24 Am. St. Rep. 290; Theo- 
bold V. L., N. O. & T. R. R. Co., 66 Miss. 279, 6 South. 230, 4 L. R. 
A. 735, 14 Am. St. Rep. 564. 

In the Perry Case, the Suprême Court of Alabama decided that a 
municipal corporation cannot, in the absence of express législative au- 
thority, allow its streets to be used for the purpose of laying tracks 
across and through them by a railroad eompany, to the injury of the 
proprietor of the adjacent lands. (Italiçs mine.) 

The case in 68 Miss. 559, 9 South. 357, 12 L- R. A. 864, 24 Am. St. 
Rep. 390, was a suit by an abutting property owner to enjoin a tèle- 
graph compàny from erecting its pôles in front of complainant's prop- 
erty. The court held that the authority granted by the municipality 
would protect the eompany in its interférence with the rights of the 
public which it represented by the local authorities, but it cannot op- 
erate to withdraw from the complainant his right of property and con- 
fer it upon the eompany. To the same effect is the case of Theobold 
V. L., N. O. & T. R. R. Co., 66 Miss. 279, 6 South. 330, 4 L. R. A. 
735, 14 Am. St. Rep. 564. 
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As I understand thèse décisions, the substance and effect of them 
are that a municipal corporation cannot, in the absence of express légis- 
lative authority, allow its streets to be used by a railroad company for 
the purpose of laying its roadbed and track to the injury of the ad- 
jacent owners. And such, I think, is the substance and efïect of the 
décision in L. & N. R. R. Co. v. M., J. & K. C. R. R. Co. It is true 
that in the course of the opinion the court quotes from the city's 
charter of February 6, 1895, this language, "It may also make ordi- 
nances concerning the rights of way, régulation of street cars, street 
railways, and ail other railroads," and says this would seem to ex- 
clude the idea of the grant of new rights of way, but restricts the 
power concerning such rights of way as already exist. The cases 
cited are, I think, clearly distinguishable from, and inapplicable to, 
this case. Hère the city has granted the right to the use of its streets 
under one ordinance. It has, under another, given its permission for 
their use by the complainant, and it is now seeking to destroy or to 
impair that right, and that notwithstanding there were considérations 
for such grant, which hâve been complied with. 

The défendants further contend that the ordinance of June 24, 1901, 
Exhibit B, is null and void because they say that complainant did not 
make publication of its appHcation for the passage of said ordinance, 
or propose to pay a percentage for the use of the streets therein grant- 
ed to it, as was required by the charter of the city of Mobile. It is 
enough to say, in answer to this contention, that there is nothing now 
before the court to show that an application for any right or permis- 
sion granted by said ordinance and involved in this suit was made by 
the complainant. For aught that now appears, the permission therein 
granted to set pôles with the necessary fixtures, along and over the 
the streets of the city outside of a certain area therein described, was 
given without application, but voluntarily by the city in considération 
of the complainant's providing pôles, space, and cross-arms for the 
free use of the police and fîre alarm Systems of gaid city, as is stipulat- 
ed for in said ordinance. That part of the ordinance granting per- 
mission to the complainant to put under ground its pipes, wires, etc., 
is in no way involved in this litigation. However, from the view I take 
of this case, further considération of said ordinance is unimportant. 

There is another proposition in this case to which I will advert for 
a moment, and that is that : 

"A city has two classes bf powers: The one législative, public, governmental, 
in the exercise of which It Is a sovereignty and governs Its peuple; the other. 
proprletary, quasi private, conferred upon It, not for the purpose of governing 
Its people, but for the private advantage of the Inhabltants of the city and 
of the city Itself as a légal personallty." 

In the exercise of the powers of the former class, it is governed by 
the rule invoked by the défendants in this case. "But in the exercise 
of the powers of the latter class it is controlled by no such rule, be- 
cause it is acting and contracting for the private benefît of itself and 
its inhabitants, and it may exercise the business powers conferred upon 
it in the same way, and in their exercise it is to be governed by the 
same rules that govern a private individual or corporation." Illinois 
Trust & Savings Bank v. City of Arkansas, 76 Fed. 271, 22 C. C. A. 
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171, 34 Iv. R. A. 518, and authorities therein cited; Pike's Peak Pow- 
er Co. V. City oi Colorado, supra ; Safetv In. W. & C. Co. v. Mayor, 
etc., 66 Ped. 140, 13 C. C. A. 375 ; 30 Am. & Eng. Encyc. of Law 
(r3d Ed.) 1131, 1132. 

The court, in the case of Board of Mayor, etc., v. East Tenn. Tel. 
Co., supra, said : 

"The consent to the oceupancy of the streets by the pôles and wires of the 
téléphone Company for the purpose of maintainlng a public téléphone System 
was the grant of an easement in the streets and a conveyance of an estate or 
property interest, whlch, being in a large sensé the exercise of a proprietary 
or contractual rlght rather than législative, was irrévocable after acceptauce, 
imless the power to alter or revoke was reserved." 

I thiijk that the ordinances invoked by the complainant in this case 
are in their nature an-d terms contracts, in the adoption of which the 
city was not exercising its governmental or législative powers, but its 
business or proprietary powers. The purpose of said ordinances was, 
not to govem its inhabitants but to obtajn a private benefit for the city 
itself and its inhabitants. 111. Trust & Sav. Bk. v. City of Arkansas, 
supra ; 1 Dill. Mun. Cor. §' 37. A right of way upon a public street, 
whether granted by act of the Législature or ordinance of a city coun- 
cil, is an easement, and as such is a property right and entitled to ail 
the constitutional protection afforded other property and contracts. 
City of Knoxville v. Africa, 77 Fed. 501, 33 C. C. A. 353; Board of 
Mayor et al. v. East Tenn. Tel. Co.,, supra. The city has, under the 
right of police régulation, the power to prevent the obstruction of the 
streets unlawfully; but under such power the city cannot require the 
removal from the streets of téléphone pôles and wires erected under 
lawful authority, where such action is not based upon any finding or 
claim that the pôles or wires interfère with the safety or convenience 
of ordinary travel. There is no such claim hère ; but it is claimed that 
the pôles are a nuisance per se because erected without lawful author- 
ity. 

The principle is well settled that a party who is in actual possession 
of property, claiming under color of title, is not to be ousted except 
by means provided by law. A. & P. Tel. Co. v. U. P.. Ry. Co. (C. C.) 
1 Fed. 754; W. U. Tel. Co. v. St. J. & W- Rwy. Co. (C. C.) 3 Fed. 
433. , "Forfeitures of rights and property cannot be adjudged by légis- 
lative act, and confiscation or destruction without a judicial hearing 
after due process of law." Calhoun v. Fletcher, 63 Ala. 575. "The 
terms 'due process of làw' are intended to protect from confiscation 
by législative enactments ; from forfeitures and destruction without a 
trial by the ordinary modes of judicial proceedings." Davis v. State, 
68 Ala. 58, 44 Am. Rep. 138. "The guàranty of due process of law 
secures to every citizen a judicial trial before he can be deprived of 
life, liberty, or: property." , 10 Am. & Eng. Encyc. of LàW(3d Ed.) 393. 

We hâve seen from the authorities cited that thé grant to the com- 
plainant was an easement and a property right or interest. That the 
pôles and wires used under said grant were its property is not disput- 
ed, and that some of them were eut down and removed by the défend- 
ants, their agents or servants, and that others are threatened to be so 
eut down and rernoved, is not disputed. If it were claimed by the 
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défendants that the pôles and wires of complainant interfered with the 
safety or convenience of ordinary travel, and were therefore a nui- 
sance, appropriate judicial proceedings to hear and détermine such 
claim should be resorted to. 

My opinion is that the défendants cannot be permitted to oust the 
complainant from possession and use of its pôles by cutting and re- 
moving them from their places on the streets without "due process of 
law." An injunction will be granted to restrain a party from decid- 
ing for himself a question involving controverted rights and to com- 
pel him to resort to the courts, and this without regard to the absolute 
merits of the controversy. It is enough thafthere is such controversy 
to justify the interférence of a court of equity. 

My décision therefore is: 

First. That the complainant had a lawful right to erect its téléphone 
pôles, and appliances connected therewith, on the streets of the city of 
Mobile. 

Second. That the ordinance of June 24, 1901, referred to as "Ex- 
hibit C," so far as it undertakes to deprive the complainant of the 
easement and street rights granted under the ordinances of December 
13, 1889, and June 34, 1901, and referred to as "Exhibits A and B," 
respectively, or to interfère with the same, impairs the obligations of 
complainant's contract under which said easement and rights were 
granted, and seeks to deprive the complainant of its property without 
■'due process of law," and is null and void. Such rights, however, are 
subject to the reasonable régulations of the city municipality by virtue 
of its police power. 

Third. That the court of equity has the jurisdiction to afïord injunc- 
tive relief herein. 

The motion to dismiss the bill for want of equity is denied, the de- 
murrer to the bill is overruled, and an injunction pendente lite is grant- 
ed as prayed for. 



BURKE V. WOOD. 

(Circuit Court, S. D. Alabama. April 2.5, 1908.) 

No. 1,270. 

1. CONTKACT— LEGALITY— EMPLCYMENT TO RENDEE SERVICES— "LoBBYIST." 

A lobbyist is one who sollclts members of a législative body, in the 
lobby or elsewliere, wltb the purpose of influencing their votes, and a 
contract to render such services, or services which conslst in part of 
lobbylng, is void as againat public policy, and an action cannot be niain- 
tained thereon. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Oontracts, §§ 
586-593. 

For other définitions, see Words and Phrases, vol. 4, p. 4201.] 

2. Same— \Vh.\t Constitutes Lobbying. 

PlaintifC brought an action to recover for services rendered under an 
alleged contract with défendant in efCecting or aiding to efCect the sale to 
a city of a waterworks plant. The évidence showed, without contradic- 
tion, that during several years after the agreement between the par- 
ties plaintiff was very active in the matter, not only using liis influence 
to induce the public to favor the project, but soliciting the mayor and 
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meinbers of the clty councll who had power to contraet for the property 
to purçhase the same; that he obtalned the ealllng of comuilttee meetings, 
appeared before the eommlttees ; and that it was largely due to hls ef- 
forts that the cotincll flnally made the purehase. Hcld. that the services 
so rendered were In large part at least those of a lobbyist, and that 
plalntlflf : could not recover theref or. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 11, Contracts, §§: 
58(5-593. 

For lobby services, see note to 29 C. 0. A. 446.] 

3. New ïriai>-Gbound— Instifficibncy of Evidence to Support Verdict. 

Where the évidence offered for the party for whpm a verdict Is ren- 
dered, conceding to it the gréa test probative force to which it is falrly 
entltled under the lavi'S of évidence, is Insufliclent to support or to justlfy 
the verdict, it Is the duty of the court to set aside sueh verdict, and grant 
a uew trial. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, New Trial, §§ 
142, 143.] 

On Motion for New Trial. 

The défendant moves the court to set aside the verdict and grant a new triai 
in the above stated cause because the verdict was coutrary to the évidence ; 
because the verdict was coutrary to the weight of the évidence; because the 
verdict was contrary to the charge of the court; because the court erred in 
refusîng togive the gênerai affirmative charge for the défendant. The de- 
fendant bases his motion mainly on the flrst and last grounds stated. The 
plaintlff's suit was for work.and labor allegod to hâve been done by him for 
the défendant, at the latter's request, from time to time, from the year 1!X)2 
to Api-il, 1906, and for which he clainied a large sum of money. 

The défenses mainly relied on and urged by the défendant in the trial of 
the cause were (1) that the work and labor done by the plaintifC, and for 
which he: clalms compensation, was done for and on account of the Bienville 
Water Supply Company, and not for the défendant Individually ; and (2) 
that the work and labor which was done by the plnintiff was tiiat of a "lobby- 
ist" ; that the services he rendered were "lobby services." 

The évidence in the case was substantialiy as follows: Plaintiff, Burke. 
on behalf of himself, testified that in December, 1902, he was employed by the 
défendant. Wood, to carry out his wishes and instructions in connection with 
the sale of the plant of the Bienville Water Supply Company ; that he knew 
the défendant was practically the gênerai manager of the company, and he was 
employed to look out for the defendant's Interest in the company. He stated 
that there was no agreement with the défendant about his pay further than 
that the matter of pay was to be left entirely to the défendant, who suid he 
would do what was right about it. He further testified that he worked from 
1902 to 1906, and that the character of work he did was to try to effect the 
sale of the Bienville Water Supply Company's plant to the city ; that he dis- 
cussed the matter with varions people and with members of the councll ail 
the time, the mayor and others; that he devoted four or flve years at the 
work whenever he had an opportunity at night or in daytime, and that he 
"got up the meetings and arrangea the bringing about the saie," and that he 
felt he accomplished it. He stated that he appeared before committee No. 6 
of the city councll ap a représentative of the Bienville Water Supply Company ; 
tliat he, from time to time, corresponded with the défendant, and aiso wrote 
some letters to one A. W. McCallum, whoiii he spoke of as the defendant's 
clerk and i-epresenting him, and that he thought he was secretary of the 
company. Burke aiso stated that he one time rec-eived from the défendant 
$860, which was disbursed by him except $240 which he got out of it; that 
the balance was disbursed ; that he meant by "disbursed" having difCerent 
people to help him; that In his work for the défendant he paid out money. 
which he called "disbursements" — "giving this man some money and another 
man some money to help him"— that he "did gênerai work around getting up 
oublie opinion to help him to carry out hls effort to effect a sale of the water 
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Works"; that his eiuploymeut was to try to show tlie council that the city 
wanted the waterworks and needed them. He said that his "principal work 
was with the council of the city, and to bring influence to bear ou them." 
He stated that he kept the work up with each succeeding mayor of the city. 
and each succeédhig council down to the time the waterworks were sold, and 
In that way he was instrumental in bringing about the sale. 

A. S. Lyons, a witness for the plaintifC, testifled that he was an alderman of 
the city of Mobile, and was a inember of the city council during the period 
froni 1902 to April, 1906; that during that time Mr. Burke rendered services 
in negotiating the sale of the Bienville Water Supply Company's works to 
the city, trying to bring the parties together. The wltuess stated that Mr. 
Burke was very active, and, fnrther, that he was frank to say that he did not 
think the purchase would hâve been made b,y the city if it were not for Mr. 
Burke ; that he thoxight he was wholly instrumental, and that, had it not 
been for hini, the city would not hâve bought the waterworks. Ileferriug 
to the purchase. the witness said, if Mr. Burke had not interested the city 
<-ouncil in the proposition to take it up, the people would never hâve voted 
on it at ail ; that his work and labor was betore the council acted on the 
proposition, and it was to a great degree with the council. .Tohn Craft, a wit- 
ness for the plaintiff, testifled that he was a member of the city council in 
1902 ; that Mr. Burke did work looking to the sale of the Bienville Water 
Supply Company for several years : that he wanted witness to consent as a 
member of the city council to buy it; that witness was chairman of the wa- 
ter committee known as No. 6 ; that he flnally brought the committee together 
and Burke came before it ; that a resolution was subsequently iutroduced to 
bring about the purchase. The witness fnrther testifled that Burke was very 
active, and was after witness ail the time, so persistent tliat at times the 
witness thought he was a nuisance. Jos. H. Norville, a witness for tlie 
plaintiff, testifled that he was connected with the city governinent siuce 1903 ; 
that Mr. Burke was very active in trying to sell the Bienville Water Supply 
Company to the city. He stated he believed that it was very largely through 
Jlr. Burke the property was purchased. He further stated that he did not 
niean to say It was through his magnetic hifluence, but from his untlring 
efforts froni the beginning up to the time of the purchase. Wm. C. Carrell, 
a witness for the plaintiff, testifled that lie had been connected with the city 
administration froin 1902; that Mr. Burke was very active in trying to sell 
the Bienville Water Supply Company works ; that, in fact, it was due to his 
activity with the gênerai coimcil and mayor they were sold to the city. He 
testifled that Burke «as active ail the time; that he would arrange commit- 
tee meetings, at wliich Mr. Wood, the défendant, would son>etinies attend : 
that Burke would arrange meetings and "handled it altogether" ; that Mr. 
Burke was continually after the mayor and the council to purchase the water- 
works. to get them to vote for it. Witness stated he thought Mr. Burke's 
Influence exerted more power than the public opinion of the city of Mobile ou 
the council. Pat J. Lyons, a witness for the défendant, testifled that he was 
mayor of the city of Mobile and had been since 1904 ; that Mr. Burke was 
very active about the city buying the Bienville Water Supply Company works ; 
that whenever a measure relating to that subject came up he would seek out 
the menibers of the council to get their influence to support any measure that 
was in favor of the purchase; that he would stop the members on the street 
and talk to them about it; that he took up the subject with hini a good many 
times ; that he was persistent in seekiug out the members of the council per- 
sonally, and talked with them about the niatter. The défendant, Wood, tes- 
tifled, in his own behalf, that at the time Burke's services began he, Wood, was 
the treasurer and gênerai manager as to the opération of the Bienville Water 
Supply Company's plant; that he had ceastKi to be connected with the Com- 
pany at the time the sale of the plant was consummated. lie fui-ther tes- 
tifled that he made uo contract with Burke for his services in the matter 
of the sale of said waterworks, but that Burke several times sjioke to him re- 
garding his désire to be of some use in selling the works to the city of Mobile ; 
that he told Burke that if .the waterworks were sold to the city. the Bien- 
ville Water Supply Company would be glad to aciuiowledge his assistance if 
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he left the flxlngof aiiy compensation entirely witli him, who was the treas- 
urer of the company. He further testified that Burke was not employed In 
any way by hlm, but he was told by hiui, if he was of service in selllng the 
plant by talklng with Citlzens and creating a public sentiment in favor of 
the purchase by the city, the company would give hlm some uioney wheu the 
sale was completod. He stated that Burke of lils own volltiou sought to 
bring the elty and the company together in the matter, and was not em- 
ployed to do so. Witness further stated that he pald Burke the nioney (-ÇSOO) 
inentioned by him because he said he ueeded some money. 

The défendant Introduced in évidence a number of letters wrltten by the 
plalntifC, Bnrke, to the défendant, Wood, and also several letters wrltten by 
Burke to A. W. MacCallum, beglnnlng wlth a letter dated June 20, 1902, and 
runnlng down to September 12, 1905. 

In the letter of June 20, 1902, to Wood, Burke says: "As inclosed yon will 
flnd report of councll, had théy acted thls report I send you as recouunended 
by commlttee No. (6) would hâve been acted on favorably, but will be acted 
on at the next regular meeting whlch is July 15th, 1902, whlch favorable ac- 
tion is warranted. I eould hâve had called a spécial meeting for the purpose 
of having the matter passed, but preferred to wait for the regular meeting." 

June 21, 1902, in letter to Wood, he says: "Inclosed you will flnd officiai 
documents which will corroborate my previous communications mailed you. 
As I am movlng slowly and surely, I now await the Genl. council meeting 
so that his Hon., the mayor, will communicate you direct. I want to say the 
time bas come for you to make deal." 

July 4, 1902, he writes to Walter Wood, président, as follows: "To conflrm 
my previous communication, I hâve now and ready to report of Mr. Craft's 
arrivai as chairman commlttee. Hâve also seen the commlttee as a wliole, 
and they are now ready and hâve Instructed me to notify you that they are 
ready and waiting on you, and to advise me what day durlng the comlng week 
you will put in appearance. In thls connection, permit me to suggest that I 
want you to come at once, as I want to be in readiness to hâve committee's 
action approved for meeting Genl. council 15th inst." 

August 22, 1902, he writes Walter Wood, président, among other things, as 
follows: "I cannot write you as I wish, but I am satisfied a pointer to you 
would be greatly to your interest if I could see you. What I now write you 
will please rétaln It as confidentlal as the meetings were executive sessions." 

November 9, 1902, he writes to Wood, président of Bienville Water Supply 
Company, among other things, as follows: "In thls connection permit me to 
say that my funds is entirely exhausted, and, as I hâve use for same without 
mentloning what kind of use it Is to be appiied, a check from you would be 
very acceptable. In the meantlme you wIH be advised of further progress as 
matter proceed." 

A^ovember 20, 1902, he writes to Walter Wood, président. In referriug to a 
remittance of $50, saylng: "Now, Mr. Wood, I want to say that you well 
know that the aniount Is an unreasonable remittance, for which I am to aiiply 
the same, particularly at thls time in finishing up and to get across the dan- 
ger Une." 

Same letter: "Therefore I cannot use the small sum mailed, and will await 
your further advice in the matter. In the meantlme whether you increase 
the amount or not, I will finish my work and use that energy I possess, and 
continue to bave the influence as' In the past to bring about the deslred re- 
suit. Had I the funds, I would not apply to you." 

June 18, 1904, he writes in référence to makiug deal, and says, among other 
things: "I can personally advise as to matters and facts that I can't write 
about. * * * Important that you should be hère at once." 

September 12, 1905, Burke writes to A. W. MacCallum, saying, among other 
things, in référence to the sale sought to be made: "However, I reconelled my 
friends In the councll, and after good work they became calm, and now I 
can Inform you that I hâve thé majorlty of the council, and will bring it 
up at the November meeting, and will show you that I alone, without the aid 
of any one, except the council, can sell, and accomplish the sale." 

Same letter: "I am now better thau ever, and you will see who bas donc 
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the work. The councll stands to-day for me as foUows: Mayor Lyoïis, Thos. 
E. Smith, A. S. Lyoïis, H. T. Inge, Max Mlchael, D. P. Brown, W. T. Holt, 
A. Oberhaus, W. G. CarroU, Joseph Norrille. Will hâve Craft and Tacon in 
Une at November meeting." 

Gregory L. & H. T. Smith, for plaintitt. 
Bestor, Bestor & Young, for défendant. 

TOULMIN, District Judge (after stating the facts as above). The 
counsel for the défendant in his argument on this motion limited his 
contention in support of the motion to two grounds, to wit : That the 
verdict was contrary to the évidence relating to the character of the 
work and labor done by the plaintifif, and to the charge of the court 
thereon ; and that the court erred in ref using to give the gênerai af- 
firmative charge for the défendant. The contention on the part of the 
défendant is that the évidence clearly showed that the work and labor 
done by the plaintifï, compensation for which he claims in this suit, 
was work and labor done by him as a lobbyist, and that any services 
rendered by him in his efforts to sell the Bienville Water Supply Com- 
pany's property were principally lobby services; and it is insisted on 
the part of the défendant that on the undisputed évidence in the case 
no other conclusion could bave been justly or reasonably reached. 

What is a "lobbyist" ? A lobbyist is defined to be one who fréquents 
the lobby or the precincts of a Législature or other deliberative as- 
sembly with the view of influencing the views of its members. Some- 
times defined as a person who hangs around legislators, and solicits 
them for the purpose of influencing législation. "To lobby" is to 
solicit members of a législative body, whether in the lobby or else- 
where, with the purpose to influence their votes. Webster's Dict. ; 
Worcester's Dict. ; Century Dict. tit. "Lobby-Lobbyist." "To lobby" 
is for a person not belonging to the Législature to address or solicit 
members of the législative body, in the lobby or elsewhere away from 
the house, with a view to influencing their votes. Chippewa Valley & 
S. R. Co. V. Chicago, St. P. M. & O. R. Co., 75 Wis. 224, 44 N. W. 17, 
6 L. R. A. 601. "Lobbying services" are generally defined to mean 
the use of personal solicitations, the exercise of personal influence, and 
improper or corrupt methods, whereby législative or officiai action is to 
be the product. A contract for such services is void, and cannot be en- 
forced. Dunham v. Hastings Pavement Co., 56 App. Div. 244, 67 N. 
Y. Supp. 638, 634; Trist v. Child, 88 U. S. (31 Wall.) 441-448, 2^ 
L. Ed. 623 ; Oscanyan v. Arms Co., 103 U. S. 261, 26 L. Ed. 539. 
According to the lexicographers and the décisions of the courts, we 
find that lobbying signifies to solicit members of a législative body, in 
the lobby or elsewhere, with the purpose of influencing their votes ; 
and the authorities hold that a contract for lobbying is void as against 
public policy. Authorities, supra. The Suprême Court of the United 
States, in Trist v. Child, supra, said : 

"In our jurisprudence a contract may be Illégal and void because inconsis- 
tent with sound policy and good morals. But Lord Mansfleld has said: 
'Many contracts which are not against morality are still void as belng against 
the maxims of sound policy.' " 



•j38 162 FEDERAL REPORTER. 

The court held that within the condemned category of contracts is 
one to pay for procuring a con tract from the government. The court 
further held that, where légal and valid services are blended and con- 
fused with those vvhich are forbidden, the whole is a unit and in- 
divisible. That which is bad destroys the good, and they perish toi • 
gether. Trist v. Child, supra. 

As I understood the contention on the part of the plaintiff in the 
argument on this motion, it was that the work and labor done by him 
was not as a lobbyist, in that the city council was not a législative body, 
at least, so far as its action in connection with the purchase of the 
Bienville Water Supply Company's works was concerned; that the 
council acted in that matter as the agent or représentative of the people 
of the city of Mobile, to exécute their wishes and authority in relation 
to said purchase thereto expressed and conferred by their votes, and 
hence the plaintiff 's work with the council did not corne within the 
purview of the policy forbidding lobbying. That the council of a city 
or corporate town is the local Législature of that city or town I take 
it will not be questioned. A législative body is any body of persons 
authorized to make laws or rules for the community represented by 
them. A législative body is one capable of or pertaining to the enact- 
ment of laws. A legislator is one who makes laws for a state or com- 
munity. It is a matter of judicial or common knowledge that the coun- 
cil enacts laws,; establishes rules of action. They are called ordinan- 
ces, but they are no less laws. There is no question that the council 
had législative authority to purchase waterworks, and by one act of 
the Législature of the state to purchase thèse particular works. It is, 
however, not contended by, the learned counsel for the plaintiiï that 
it did not hâve authority to purchase the waterworks, but it is suggest- 
ed that the action of the council had to be approved or ratified. I do 
not so understand the law applicable to this case. Under the gênerai 
powers conferred by the charter of the city of Mobile of 1901, consider- 
ed in connection with the subséquent législation of the state, I think 
the council had the right to purchase the waterworks without submit- 
ting the matter to the vote of the çiti?ens of Mobile for approval. But, 
while the city had the right to purchase, through its council, the water- 
works, it had no authority to issue bonds with which to pay for them, 
unless such issue of bonds be first authorized by a majority vote of 
the qualified voters of the city. The proposition required to be sub- 
raitted to the voters of the city was the bond issue only. It may be 
true, doubtless was true, that it was necessary in this instance to issue 
bonds in order to make the purchase determiped on by the council and 
raayor effective, but it is not apparent how that in any way affected 
the right of the council to make the purchase. Without the authority 
of the voters to issue bonds, the city may bave lacked the ability to 
consummate the purchase, but it in no way, as it seems to me, affected 
its right or authority to purchase the waterworks. The législative 
department of the city of Mobile is vested by its charter in a mayor and 
gênerai council. That charter provides that it shall be the duty of the 
council to prevent crimes, and protect the rights of persons and prop- 
erty, to guard the public health, etc. How can this be done without 
the enactment of laws for the purpose? The council is authorized to 
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contract for, build, or purchase waterworks. How can it act in such 
case except in its législative capacity, either by the adoption of an ordi- 
nance or resolution? Its législative action is evidenced by its ordinan- 
ces and resolutions, which are its laws. 

Now, the question arises: Was the principal work and labor done 
by the plaintiff in his efforts to effect the sale of the Bienville Water 
Supply Company's works done by him as a "lobbyist" ? Were his serv- 
ices in the matter principally "lobby services" ? Thèse questions must 
be answered by the évidence in the case. In my opinion they are 
affirmatively answered by the évidence of the plaintiff himself, and 
by his letters which were in évidence, corroborated and emphasized 
by the testimony of members of the council and the mayor of the 
city who were witnesses in the case. In referring to his efforts to 
effect the sale, the plaintiff testified that he discussed the matter with 
members of the council ail the time, the mayor and others; worked 
whenever he had the opportunity, at night or in daytime, for several 
years ; got up the meetings, and appeared before committee No. 6 
(shown to be the water committee of the council) ; "arranged the 
bringing about the sale, and felt that he had accomplished it." He also 
did gênerai work around, getting up public opinion to help him to 
carry out his efforts to effect a sale. He further testified that his "prin- 
cipal work was with the council of the city and to bring influence to 
bear on them" ; that "he kept the work up with each succeeding mayor 
and each succeeding council down to the time the waterworks were 
sold," and "in that way was instrumental in bringing about the sale." 
In letter of June 30, 1903, to the défendant, the plaintiff says : 

"This report I send you, as recommended by committee Xo. 6, will be acted 
on the next refrular meeting. « * * i could bave had called a spécial meet- 
ing for the purpose of having the matter passed, but preferred to wait for the 
regular meeting." 

In letter of July 4, 1902, to the défendant he writes reporting the ar- 
rivai of Mr. Craft as chairman of committee, and says: 

"Hâve also seen the committee as a whole, and they are now ready and liave 
lustructed me to notify you. » * * " • 

In letter of November 20, 1902, to the défendant, referring to a re- 
mittance from défendant, plaintiff says: 

•'Whether you increase the amount or not, I will finish niy work aad use 
that energy I possess, and continue to bave the influence as in the past to 
bring about the desired resuit. Had I the fuiids, I would not apply to you." 

In letter September 13, 1905, to A. W. MacCallum, the plaintiff 
says : 

"I reconciled my friends iu the council, and after good work they became 
ealm, aud now I can inform you that I hâve the majority of the council, and 
will bring it up at the November meeting, and will show you that I alone. 
without the aid of anyone, except the council, can sell, and accomplish the 
sale. * * * I am now bettor than ever, and you will see who bas done the 
work. ïhe council stands to-day for me as follows: [naming 10 persons; and 
adds] Will bave Craft and Tacon in Une at Kovember meeting." 

Witness A. S. Lyons testified: 

"Mr. Burke reudered services in riegotiating the sale of the Bienville Water- 
works. He was very active, and I am frank to say I don't tUink the pur- 
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chase would hâve been made If it was not for Mr. Burke. I think, if Mr. 
Burke had not Interested the elty conncll In the proposition to take it up, ttie 
people would never tiave voted on it. His work was to a great degree with 
tlie couneil." 

Witness Craft said : 

"Mr. Burke did work lookiiig to the sale of the Bienville Water Supplj' 
Company. He wanted me to cousent as a niember of the city couneil to buy 
it. I was chairman of the water eommittee knowii as No. 6. I finally brought 
the eommittee together, and Mr. Burke came before it." 

Witness stated that "Burke was very active and was after him ail 
the time." 
Witness Norville testifîed that : 

"Mr. Burke was very active in trying to sell the Bienville Water Supply 
Company to the city. It was very largely through Mr. Burke the property 
was purchased from his untiring efl'orts îrom the begiiming to the time of pur- 
chase." 

Witness Çarrell testified that: 

"Mr: Burke was very active in trying to sell the Bienville Water Supply 
Company's works ; in faet, it was due to liis activity with the gênerai coiuicil 
and mayor they were sold to the city. Mr. Burke was active ail the time. 
Mr. Burke would arrange eommittee meetings and was continually after the 
mayor aiid the couneil to purchase thé waterworks ; to get them to vote for 
It. I think Mr. Burke's influence exerted more power thau the public opinion 
pf the city of Mobile on the couneil." 

Witness Pat J. Lyofls tefetified that : 

"Mr. Burke was very active about the city buying the Bienville Water Sup- 
ply Company works. Whenever a measure relating to that subject came up, 
he would seek eut the members of the couneil to get their influence to support 
any measure thât was in favor of the purchase. He would stop the members 
on the Street, and talk to them about it. He took the mattèr up with me a 
good many times, and was persistent in seekiug out the members of the couneil 
personally and talklng with them about the matter." 

This wa.s substantially ail the évidence relative to the work and 
labor donc or services rendered by the plaintiff. 
The court, among other things, charged the jury: 

"If you belleve from the évidence that there was a eontract made by the 
plaintiff: with the défendant under whieh the plaintilï was to procure by lobby- 
ing services, if possible, the making of a eontract of purchase by the city of 
Mobile, through its mayor and couneil, of the Bienville Water Supply Com- 
pany's waterworks, and for which services the plaintiff was to be paid, then 
the court charges you that such eontract would be void as against public pollcy, 
and the plaintiff cannot recover on said eontract ; or, if you belleve from the 
évidence that there was no such express eontract, but that the plaintiff did, 
at the request of the défendant, perform work and labor, and render services 
for him, In the effort to effect a sale of the Bienville Water Supply Company's 
waterworks, and you further believe from the évidence that the work and 
labor sO done by the plahitifC was done as a 'lobbyist' and the services ren- 
dered vrere 'lobby' services, then the court charges you that the plaintiff can- 
not recover for the work and labor so done ; and the court further charges 
you that if this suit Is brought to recover compensation for work and labor 
done as a 'lobbyist,' and for services other than 'lobby services,' rendered by 
him, and thèse services were blended with the services as 'lobbyist,' the plain- 
tiff eannot recover in this case. Pay for 'lobby services,' or for work and labor 
done as 'lobbyist,' Irrespeetive of an express eontract therefor, is not recover- 
able in a court of Justice." 
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The court further charged the jury in substance as follows: 

"A 'lobbyist' is one who fréquents the lobby or the precincts of a Légis- 
lature or other deliberative assembly with the vlew of iiiHuencing Its menibers, 
by Personal solicitation, the exercise of Personal influence, or by improper 
methods, whereby législative or officiai action is to be procured. To 'lobby" is 
to try to influence such members, and to solicit their votes, whether in the 
lobby or elsewhere. 'Lobby services' are defined to be solicitations by persous 
supposed to hâve Personal influence with the members of a législative body to 
procure certain législative action." 

The jury returned a verdict for the plaintifï for $4,000. 

We hâve seen that a "lobbyist" is a person who solicits members 
of a législative body, in the lobby or elsewhere, with the purpose of 
influencing their votes, one who hangs around legislators for the pur- 
pose of influencing such legislators whereby législative action is to be 
procured; and that "lobby services" are personal solicitations with 
members of a législative body to procure certain législative action,; to 
soHcit votes from such members, whether in the lobby or elsewhere, 
for said purpose. I think the évidence abundantly shows that the plain- 
tifï solicited members of the council in the lobby or precincts of their 
place of assembly, and elsewhere, with the purpose of influencing their 
votes in support of a measure to purchase the Bienville Water Supply 
Company's Works; that he personally solicited their votes in that be- 
half, and éxerted an influence over them in their législative action in 
the premises. And my opinion is that the évidence establishes, beyond 
controyersy, that the principal work and labor done by the plaintifï 
in his eflforts to sell said waterworks was done by him as a "lobby- 
ist" ; and that his services rendered in connection therewith were prin- 
cipally "lobby services." There is a prohibition to the courts of the 
United States to re-examine any facts tried by a jury in any other 
manner than according to the rules of the common law. Const. U. S. 
Amend. 7. The only mode known to the common law to re-examine 
such facts are the granting of a new trial by the court where the issue 
was tried. Lincoln v. Power, 151 U. S. 438, 14 Sup. Ct. 387, 38 L. 
Ed. 224. Where the évidence ofïered for the party for whom a ver- 
dict is rendered, conceding to it the greatest probative force to which, 
according to the laws of évidence, it is fairly entitled, is insufficient to 
support or to justify the verdict, it is the duty of the court to sef it 
aside and grant a new trial. Southern Pac. Co. v. Hamilton, 54 Fed. 
468, 4 C. C. A. 441 ; Pleasants v. Fant, 22 Wall. (U. S.) 120, 22 L. 
Ed. 780. 

In my judgment the verdict in this case is manifestly against the évi- 
dence and the charge of the court ; and a more thorough examina- 
tion and considération of the évidence, tested by the law of the issue, 
than was afforded me during the progress of the trial, has satisfied me 
that the court erred in refusing to give the gênerai affirmative charge 
requested by the défendant. Justice, therefore, requires that the ver- 
dict be set aside and a new trial granted. And it is so ordered. 
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SLOSS lEON & STEEL 00. v. SOUTH CAROLINA & G. R. CO. 

(Circuit Court, D. Soutli Carollna. June 17, 1908.) 

1. EQUITY—JUBISDICTION— ADEQUATE REMEDY AT LAVV. 

Tlie objection to jurlsdlction in equity on the ground tliat complainant 
lias an adéquate remedy at law sliould be takeu on the tliresliold of the 
case, and where the défendant has ansvvered to the merits, talïen a consent 
order oï référence, and tlie évidence has been talien before the objection 
is made, the court will retain the case if at ail justifled in exercising 
jurisdiction. 

[Ed. Note.^For cases In point, see Cent. Dig. vol. 18, Equity, §§ 173. 
174.] 

2. Same— Gbotjnds or Jubisdiction— Mistake of Pact. 

Complainant entered Into a contract with the receiver for a rallroad 
Company through the manager to supply coal for the use of the compauy 
at Stated priées for one year, with the option to complainant to renew 
the contract for two years more. Within a few months the railroa;d was 
sold to défendant, which contlnued Its opération under the same mana- 
ger without visible change, and during the remainder of the year, al- 
though, owing to wldespread strikes, coal had largely advanced in priée, 
complainant contlnued to deliver coal, which was received and settled 
for by défendant at the contract price ; the parties acting under a mutual 
mistake of fact m supposing that such deliveries were made under the 
contract. At the end of tU^ yéar complainant elected to extend the 
contract for two- years, but défendant refused. Held, that complainant 
was entltled to relief In equity ou the ground of mistakfe,* to hâve the 
settlements set aslde, and to recover the différence between the con- 
tract price and the market price of the coal so dellvered and received 
through mistake. 

In Equity. On final hearing. 

Smythe, L,ee & Frost, for complainant. 
J. W. Barnwell, for défendant. 

PRITCHARD, Circuit Judge. On the 28th day of July, 1893, the 
South Carolina Railway Company, the company which owned the prop- 
erty afterwards held by the South Carolina & Georgia Railroad Com- 
pany, and from whom the latter purchased, was in the hands of a re- 
ceiver in the United States court; D. H. Chamberlain being such re- 
ceiver, and C. M. Ward being gênerai manager in practical charge of 
the road. On the day named, C. M. Ward, on behalf of the railroad 
compan} and the receiver, entered into a contract with the Sloss Iron 
& Steel Company for the purchase of the coal requirements of the 
railroad company for one year from August 1, 1893. This contract 
was for the requirement of the South Carolina Railway Company, 
at 85 cents for run of mines, and 93 cents for screened coal, deliver- 
ed f. o. b. the mines of the company in Alabama. 

The contract was regarded at that , time as a very favorable one 
for the receiver and the railway company, inasmuch as it was consider- 
ably below the current priées for coal then prevailing. The contract 
contained several clauses of a spécial character, which will appear 
upon an inspection of the same. Among others was the stipulation 
that the bills should be paid promptly at given periods. There was a 
further provision for the suspension of it in case of strikes or other 
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unavoidable accidents. There was also a privilège to the coal Com- 
pany to the eiïect that it should hâve the right to renew the contract 
in ail its terms for one or two years as it might elect. 

The proceedings which were then pending terminated in a decree 
of the United States Circuit Court directing the property then in the 
hands of the receiver to be sold. This sale was effected and the prop- 
erty sold to the parties, who afterwards formed the South Carolina & 
Georgia Railroad Company. The transfer was made on or about the 
12th day of May, 1894, but for some time afterwards the manage- 
ment of the road was continued in the hands of C. M. Ward as gên- 
erai manager, to whom was intrusted practically the entire manage- 
ment and opération of the road. The Messrs. Parsons were the pur- 
chasers, a;nd they afterwards formed the South Carolina & Georgia 
Railroad Company; Charles Parsons, Sr., becoming its président, and 
Charles Parsons, Jr., becoming its vice président. The railroad was 
continued and operated as a going concern without any notice of 
change, so far as the public was concerned, in its actual physical man- 
agement. 

In May, 1894, coal was extremely scarce, owing to a strike which 
was then in existence. Ward, the gênerai manager, continued to 
order coal under the contract, and the Sloss people continued to 
send it, notwithstanding the strike, and although coal was selling for 
very much more than the contract price. The Sloss people did not 
regard the strike as sufficiently affecting them to justify their taking 
advantage of it and, at some inconvenience to thèmselves, continued 
to supply the coal. Both parties, as a matter of fact, regarded the 
contract as existing, and they both acted according to it, under this 
mistake. About the 14th day of July, 1894, the Sloss Company noti- 
fied the South Carolina & Georgia Railroad Company that it elected 
to take advantage of the clause of the contract, and would extend 
the contract in ail its terms for two years f rom the date of its expira- 
tion, to wit, August 1, 1894. Charles Parsons, Jr., the vice président, 
replying to this letter, some time between July 21st and July 36th, 
denied the right of the coal company to elect to continue this con- 
tract for another year, and stated that, although he had been informed 
that the contract existed, it terminated on August Ist absolutely, and 
he refused to be bound by the extension and renewal. The uncontra- 
dicted testimony shows that he had been fully apprised of the contract 
and was acting under it. 

The Sloss Company insisted that it had the right to continue the 
contract for two years, and, upon the positive refusai of the other side 
to be bound by it, they then instituted a suit in the United States Cir- 
cuit Court. This suit was against the South Carolina & Georgia Rail- 
road Company. It alleged the receiver's contract, and the further fact 
that the new parties were bound by it, and it asked, on the law side of 
the court, a judgment of a twofold character : First, for the amount 
of the interest due on the delayed back payments; and, second, for 
the damages it had sufïered by reason of the refusai of the railroad 
company to extend the contract for two years. The Circuit Court held 
that the jury should render a verdict for the interest on the delayed 
payments, because the purchasers under the decree of court were 
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responsible for that, but that the purchasers were not charged fur- 
ther with carrying out the contract,- which terminated by its own 
force in May, although both parties had been, by mistake of facts and 
law, continuing to act under it. 

The suggestion was made by the court, however, that, while the 
receiver's contract was not of its own force binding upon the purchas- 
ers, the latter might hâve acted in such a way with regard to it as to 
hâve made it their own contract, or rather had made, as it were, by 
conduct expressed or impHed, a new contract in the terms of the 
old contract, but that this, however, did not appear in the suit then 
brought. Accordingly, and acting on this suggestion, which appears 
in the opinion in the first suit, the Sloss Company filed a second suit 
on the law side of the court. This suit alleged the receiver's contract, 
and the facts as above referred to, but further declared that, with full 
knowledge of ail the circumstances, the purchasers (that is, the South 
Carolina & Georgia Railroad Company) had so acted with regard to 
the contract as to practically adopt it as their own. The Circuit Court 
held that a nonsuit should be granted, because while both parties evi- 
dently thought and believed, as a matter of fact, that the contract was 
outstanding, and received and delivered coal under it, there was noth- 
ing to show an intention to make and adopt for themselves a new 
contract in the terms of the contract of the receiver. 

This ruling of the Circuit Court was also in the record when the 
case went up to the Circuit Court of Appeals. In that court this 
judgment was affirmed, and this décision will be found in 39 C. C. A. 
50, 85 Fed. 133. The Circuit Court of Appeals affirmed the ruling of 
the Circuit Court and held that ail the parties were animated by a "mu- 
tuai mistake of fact" ; that the parties thought a condition of afïairs 
existed which really did not, and they bought and sold the coal under 
a contract which they supposed was then existing, although it did not 
exist. It was also stated that the case brought by the plaintiff was a 
hard one, being for damages and for supposed profits which would 
hâve resulted if the contract had been renewed, and that the court 
was not disposed to assist the Sloss Company in a suit of that char- 
acter. It was stated, however, that the suit was not on the equity 
side of the court for the correction of any error arising out of the 
supposed mistake. 

The opinion of the Circuit Court of Appeals was filed February 
28, 1898, and there was then brought, in June, 1898, the présent and 
third suit. This suit was brought on the equity side of the court,' 
and it is insisted that it is in harmony with the views entertained by 
the Circuit Court of Appeals in the cases to which référence has here- 
tofore been made. It allèges the previous suits, and the fact that ail 
the parties were acting under a mistake of facts. That, there being 
this mutual mistake, the coal had been delivered and had been receiv- 
ed at very much lower priées than prevâiled at the time of said deliv- 
ery and receipt, and at very much lower priées than the coal company 
would hâve sold, and the railroad could hâve bought, during that 
period. That this being so, and there being an entire mistake with 
regard to the matter, the coal company was'entitled to the différence 
in price which would bave obtained had the coal been bought under 
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another contract, or at prevailing market priées. That there were 
some 8,000 tons of coal sold during the period, and it asked the différ- 
ence between the contract price and the actual price and value of 
the coal at that time, together with interest upon such différence, ei- 
ther from the date of delivery of the coal or else from the date of 
the actual demand, whether before or at the time of the filing of the 
last suit. 

It should be further added that, when the receiver turned over the 
property to the purchasers, a large amount of the coal delivered dur- 
ing the previous period was unpaid for, and, of course, much addi- 
tional indébtedness arose for the coal afterwards delivered to the 
raiiroad company, and payments for this were made from time to 
time, extending over a period of many months (ail along from the 
spring of 1894 to the fall of 1894) ; checks being sent and the coal 
estimated at the contract prices, under the impression that the parties 
were acting under the contract. The clerks who made out thèse bills 
and sent thèse checks had no knowledge or contemplation at any time 
of the condition of afïairs with regard to the contract and of the 
proposed dispute between the two organizations. The payments were 
made in the ordinary course of business, and neither the checks 
nor the receipts specify any particular bill, but were payments from 
time to time, and they covered and paid in fuU for the entire ship- 
ments of coal as per bills and prices rendered. 

This suit was brought soon after the décision of the court in the sec- 
ond case, as the record will show. Owing, however, to the death of his 
honor, Judge Simonton, and afterwards the disability of his honor, 
Judge Brawley, to hear the case, and to other causes, the matter has 
been delayed from time to time. However, the cause has been pend- 
ing actively, and since the order of référence taken some time ago 
(without objection on either side) has been promptly conducted with 
due respect to the convenience of counsel on both sides in accordance 
with the order of référence of his honor, Judge Brawley, directing 
how the testimony should be taken and the case argued and heard. 

Upon the foregoing statement of facts, the plaintiff insists: That 
in conscience and in law it should be paid the actual value of the coal 
at the time it was delivered to the raiiroad company and at prices which 
would hâve been charged had not both parties supposed they were, 
as a matter of fact, acting under the old contract; that, inasmuch as 
the courts had decided that the new parties were not bound by the 
contract, the Sloss Company could not get the benefit of the extension 
of the contract, it certainly should be entitled to the full price for 
its coal, which would hâve never been delivered and received at the 
lower prices had not both parties been mistaken in believing that "as 
a matter of fact" they were acting under the old arrangement. To 
accomplish this resuit, the complainant filed its bill in equity to set 
aside the settlements and prices for coal, and then after this to ob- 
tain the allowance by the court of the différence between the price 
at which the coal was charged and paid for and its real market val- 
ue at the time. At the hearing, it was contended by the défendant that 
this should be a case at law, and that a court of equity had no juris- 
162 F.— 35 
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diction. The court has carefuUy considered this contention and is 
of opinion that the same is untenable. Suits of this character are 
cognizable in equity, and errors such as are hère set up and settle- 
ments made under such circumstances will be set aside and relief 
then fully granted to those who hâve suffered by such errors and set- 
tléments. 

It is contended by the défendant: That this error could be correct- 
ed in an ordinary suit on the law side of the court; that there is a 
reniedy at law. There must not only be a remedy at law to take the 
cause out of the equity court, but such remedy must be complète and 
adéquate, and, further, this objection should be set up "on the thresh- 
old," in the language of the cases. In cases where this is not donc, 
the court wiir examine the facts and retain the case if it is at ail jus- 
tified in doing so. Tyler v. Savage, 143 U. S. 80, 95, 97, 12 Sup. 
Ct. 340, 36 h. Ed. 82; Perego v. Dodge, 163 U. S. 160, 166, 16 Sup. 
Ct. 971, 41 L. Ed. 113; Pollock v. Farmers Co., 157 U. S. 429, 554, 
15 Sup. et. 673, 39 L. Ed. 759; Walla Walla Co. v. Water Power 
Co., 173 U. S. 13, 19 Sup. Ct. 77, 43 L. Ed. 341 ; Boyce v. Grundy, 3 
Pet. (U. S.) 310, 7 L. Ed. 655. The bill filed by complainant fully 
sets out the facts of mutual mistakè resulting in loss to the complain- 
ant and seeks to set asîdè the settlements made, which settlements 
wOuld necessarily be a bar to the plaintifif's recovery in the law court 
until so removed. It appears from the record that the défendant did 
not file ariy demurrer to the jurisdiction on this ground, but has fully 
answered on the merits; pleading settlement, and that it also took a 
joint consent order of référence to hâve the case tried on the equity 
side of the court on testimony and has joined in the taking of testi- 
mony and appeared before the court for a hearing on the merits. In 
view of thèse circumstances, it is now too late to plead at the hearing 
for the first time that the plaintifif's remedy is at law. The court there- 
fore holds that it has jurisdiction and will examine into and déter- 
mine the matters involved in this controversy. 

The first question presënted for considération is: Were thèse sales 
of coal at the time they were made, and the priées and the settlements 
f ollowing them, made under mutual mistakes of f act as tô those priées ? 
There can be little doubt, from the testimony, that the purchase and 
delivery of Coal at the lesser priées, between May 12, 1894, and July 
20, 1894 (the period in question), was done through à riiutual mis- 
takè of fact,' both parties believing they were acting under thé old 
contract of the receiver, and, further, that such coal would never havè 
been sold and deliverèd nor thereafter so paid for had not this er- 
roneous belle f and mistake of facts existed: This view is corroborat- 
ed by the testimony of the agents and officers of the défendant it- 
self. This mutual mistake of fact thus having existed, and in con- 
séquence of which thé parties were caused to act as they would not 
hâve otherwise done, the resuit of such mutual mistake vvill be correct- 
ed. The priées will be reformed,' the settlements will be opened for 
such purposé, and a proper allowance will be made in order to do jus- 
tice to the party injured bv the errors. U. S. v. Barlow. 132 U. S. 271, 
280, 281, 10 Sup. Ct. 77, 33 h. Ed. 346; Metcalf v. Williams, 104 U. S. 
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93, 96, 26 L. Ed. 665 ; Baltzer v. R. & A. R. R., 115 U. S- 634, 645, 
6 Sup. Ct. 216, 29 L. Ed. 505; Williams v. U. S., 138 U. S. 514, 
11 Sup. Ct. 457, 34 L. Ed. 1026; Tyler v. Savage, 143 U. S. 79, 12 
Sup. Ct. 340, 36 L. Ed. 82. 

There has been no change in the position of the défendant, and no 
valid reason has been stated in the pleading or argument of défendant, 
nor does any such appear in the record, which would cause the com- 
plainant to forfeit the right to hâve the old priées and settlements 
opened and the true values ascertained. An inspection of the record 
discloses no action of the complainant which would bar its equity. 
Indeed, it might be urged, on the other hand, that when Mr. Parsons, 
the vice président of the défendant company, repudiated the renewal 
clause of the contract about July 20, 1894, he should also hâve re- 
pudiated the priées of the contract and offered to settle at current 
priées. This he did not do. It clearly appears that this mistake and 
the settlement thereafter under it was mutual, and, if any one fail- 
ed in conduct, Mr. Parsons and the railroad were in default, as they 
were receiving the benefits of the error, getting coal when it was 
high and almost impossible to obtain, 

Nor does the strike clause interfère, because it does not appear 
to hâve been the cause ; but the strike clause is not to be considered, 
inasmuch as the receiver's contract was no longer in force. Nor 
should the défendant be permitted to urge the delivery and obtain the 
coal during the strike period, and then claim the strike clause. This 
would be injustice, if not fraud. After carefully considering ail the 
facts and circumstances, the court is of opinion that the complainant 
is entitled to relief. 

The only question in the case, then, which seems to remain, is this : 
What did the plaintifï lose, and what did the défendant gain, by this 
mutual hiistake of fact and misunderstanding with regard to thèse 
matters? Indeed, the defendant's counsel openly stated in his argu- 
ment that, leaving out the jurisdictional feature, this was the only sub- 
ject of inquiry remaining. In other words, the sole question now re- 
maining is : What was the différence in the value of the coal at that 
time, what could the Sloss people hâve obtained for, say, 6,013 tons 
of coal, the amount in question (between May 12 and July 20, 1894), 
and what would the défendant hâve had to pay for it during the peri- 
od named? 

But this would seem, first, to be measured by the value of the coal 
at that time at the mines of the Sloss Company at Birmingham, Ala., 
or if coal could not hâve been obtained there at ail, and there were 
no sales of coal, then the priées at Charleston, with proper allowance 
for freight, The testimony shows that during the period referred 
to above no coal was being sold at ail, nor could hâve been bought 
at Birmingham, and, if on the market, it would readily hâve brought 
very high priées. Mr. Barsons, the président of the défendant company, 
States they had to pay "very much higher priées when they did not 
get coal under their contract." Mr. Ward, the defendant's gênerai 
manager, who was in a position to know (as he had to make the pur- 
chases of coal), testified: That coal could scarcely be obtained at 
ail; that he could only obtain it at Charleston from the North, and 
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could not obtain it elsewhere, and therefore paid for it $4.25 per ton 
as against the Sloss contract of $3.95, a différence of some $1.30 
per ton. So, also, with the testimony of the others, which shows this 
very much higher price for coal prevailing until the latter part of 
July, when priées began again to décline. Moreover, this obtained 
equally aS to screened coal and "run of mines," the distinction be- 
tween which seems to hâve been practically obliterated in this time 
of coal scarcity. 

Taking- ail thèse uncontradicted facts and the testimony into con- 
sidération, and adopting most conservative figures, the court is of 
opinion that the différence in price was at least 95 cents per ton, 
exclusive of any interest allowance, which interest the court does 
not see fit to give. 

Accordingly, the court will open and set aside the old transactions 
donc in évident error as they were, ahd will fix the amount of the 
allowance at $5,711.40, the product of 6,012 tons of coal at a différence 
of 95 cents per ton. 

A decree will therefore be entered in accordance with the views 
herein expressed. 



MNDSEY et al. v. HUMBRECHT. 
(«rcult Court, N. D. Georgia. -May 9, 1907* On Final Hearlng, June 9, 1908.) 

No. 15. 

1. Fkauds, Statute of— Sdtficiency of Writing^Conteact roE Sale or 

Lands. 

A written contract for a sale of lands, prepared by the purchaser 
named thereln, signed by the vendors at his request, and deposited in 
escrow with deeds eonveying the property to hini, and letters and tele- 
grams prevlously sent and signed by the purchaser, held to bear such in- 
ternai évidence of their connection with eaçh other as to constitute to- 
gether a mémorandum in writing signed by him sufflclent to bind him 
under the statute of frauds. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Frauds, Statute 
of, § 188.] 

2. Same— Part Performance. 

Where, after a verbal agreement for the purchase by défendant of 
lands owned in severalty by complainants and the préparation of a writ- 
ten contract therefor, which was signed by complainants, at the sug- 
gestion of défendant and for his beneflt, one of the complainants exe- 
cuted a deed eonveying his lands to the other, and the latter executed 
a deed eonveying ail the lands to défendant, which deeds, together with 
the contract were deposited in escrow, such acts constltuted such part 
performance by complainants as to take the contract out of the statute 
of frauds. 

[Ed. Note. — For cases in point, see Cent. Dig. vol* 23, Frauds, Statute 
of, § 296.] 

3. Speoifio Performance — ^Contract for Sale of Lands— Titlb of Vbndor. 

To entitle vendors to enforce spécifie performance of a contract for the 
sale of lands, they must show their abllity to give a merchantaWe tltle. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, § 258.] 
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4. VkNDOK and PtJRCHASEE— PEKrOEMANCE OF CJONTBACT— TlTLE OF VeNDOB— 

Meechantaele Title. 

Complalnauts coutracted to sell to défendant a large number of lots 
of land represented by them to be valuable because of minerai deposits 
contalned therein. In a suit for spécifie performance, it appeared that 
as to a considérable number of the lots complainants had no paper title, 
but relied on title by adverse possession, that as to a large number the 
title was in another, although after commencement of the suit they 
procured the exécution of a deed to them which was placed in escrow, 
and that as to a large number they did not own the minerai rights, held, 
that they could not give such a merchantable title to the property as to 
entitle them to a decree for spécifie performance of the contract. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser, |§ 245-248. 

Marketable title, see note to New York Life Ins. Co. v. Lord, 40 C. O, 
A. 592.] 

In Equity. Suit for spécifie performance of a contract for the 
sale of lands. On demurrer to bill. 

Bunn & Bunn, James & Hutchins, and Arnold & Arnold, for com- 
plainants. 

Dodd & Dodd and Dorsey, Brewster, Howell & Hyman, for de- 
fendant. 

NEWMAN, District Judge. The demurrer to the bill in this case 
présents the question as to whether certain papers set out constitute 
together such a mémorandum in writing as will bind the défendant to 
a contract for the sale of land, and, further, whether the facts alleg- 
ed are sufficient to show such part performance on the part of the 
complainant as to require the défendant to perform the contract, 

A telegram set out in the bill is as follows : 

"Dallas, Ga., 5—11, 1906. 

"R. O. Pitts, Com'I Bank, Cedartown, Ga. Compelled to be home Saturday. 
Will take the land at seven. Wire me Atlanta train 32. Has Lindsey ac- 
cepted? Victor J. Humbrecht." 

And the following: 

"Cedartown, Ga., May llth, 1906. 
"Victor J. Humbrecht, c/o Seaboard train 32, Atlanta. Lindsey accepta 
your offer of seven per acre. R. O. Pitts." 

And this letter: 

"R. O. Pitts, Esq., Près. Commercial National Bank, Cedartown, Ga. — ^Dear 
Sir: I am inclosing you my check for $10,000 to be put to my crédit. I hâve 
just arrlved, and must leave immediately for my home in Atlantic City. 
Kindly acknowledge receipt of this, and I will advise you Monday when I 
will be able to go down and close arrangements. 

"Yours very truly, Victor J. Humbrecht." 

And this letter of May 14, 1906 : 

"R. O. Pitts, Esq., Près. The Com'I Bank, Cedartown, Ga.— Dear Sir: In 
reply to your letter of llth inst. will say that I shall leave Philadelphia on 
next Monday nlght, the 21st inst reaching your town early Wednesday 
mornlng. In the meantime, Mr. Lindsey can hâve an agreement prepared, 
say .$.5,000 to be paid on that date, and .$15,000 more when tltles are examined 
and deeds prepared, (which I suppose will take up some little time, according 
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to the nuiuber of Couveyances), and the balance In one, two or three years, 
or sooner If desired. * * » 

"Yours very truly, Victor J. Humbrecht." 

Also letter of May 19, 1906: 

"R. O. Pltts, Esq., Prest. Com'l Bank, Cedartown, Ga. — My dear sir: Kiiidly 
crédit tlae enclosed check for $10,000 to my accouut. 1 wlll reach your town 
on Tuesday evening iustead of AA'^ednesday moruiug, as I expected. Hopiiig 
to seé you on my arrivai, I am 

"Tours very truly, Victor J. Humbrecht." 

A copy of an agreement is set out in the pleadings between Mrs. 
N. C. Lindsey and George W. Lindsey of Polk County, Ga., and Vic- 
tor J. Humbrecht, party of the second part, of Philadelphia, Pa. The 
agreement is signed only by Mrs. N. C. Lindsey and G. W. Lindsey, 
and is attested by W. H. Trawick, and R. O. Pitts, N. P., Polk coun- 
ty, Ga. The contract, in substance, sets out that Mrs. N. C. Lindsey 
and G. W. Lindsey own a large tract of improved and unimprovèd 
lands in Polk county, Ga., containing 137 40-acre lots ; a part of 
said land being owned by Mrs. Lindsey in her own right, the remam- 
der by G. W. Lindsey the tract of land being identified by a draw- 
ing or map attached to the agreement. It is further recited that the 
Lindseys had on that day agreed to sell and convey unto Humbrecht 
the entire tract of 137 lots as numbered in the map attached, the con- 
ditions of the sale being the considération of $7 an acre, exclusive 
of the right of way of the East & West Railroad, terms $10,000 cash, 
or within 30 days from date, and the 30 days being to give an oppor- 
tunity to Humbrecht to examine the title to the property; $10,000 
when the entire tract is delivered to Humbrecht, the remainder of the 
purchase money to be paid on or before two years from date, with in- 
terest at the rate of 7 per cent, from January 1, 1907, or such time as 
Humbrecht received possession ; the Lindseys to account to Humbrecht 
for the interest on $10,000 at 7 per cent, from date until they should de- 
liver possession of the entire tract to Htmibrecht. The Lindseys are to 
hâve taken up and canceled ail mortgages, judgments, and liens before 
any cash is paid. G. W. Lindsey is to" exécute a deed to Mrs. Lind- 
sey for his lots, and Mrs. Lindsey is to exécute her warranty deed 
to Humbrecht conveying to him the entire 137 lots. Ail the papers 
above described were to be delivered in escrow with the Commercial 
Bank of Cedartown, Ga., attached to a copy of the agreement. It 
is further agreed that Humbrecht shall hâve 30 days to examine the 
title of ail the lots, provided so much time shall be required ; • and, 
provided the same is clear of ail mortgages, judgments, and liens and 
outstanding recorded title superior to that held by the Lindseys then 
thé Commercial Bank is authorized to deliver to Humbrecht the two 
deeds named — that is from G. W. Lindsey to Mrs. N. C. Lindsey and 
Mrs. N. C. Lindsey to Humbrecht — and to deliver to the Lindseys 
the mortgage, the note, and one of said checks for $10,000 the second 
chèck for $10,000 to be delivered as soon as possession of the prem- 
iSes is delivered to Humbrecht. The e^samination of the title to the 
land to be in good faith. The bill allèges that the deeds from Lind- 
sey to Mrs. Lindsey and from Mrs. Lindsey to Humbrecht (profert 
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of which is made) were executed and deposited in escrow in the 
Commercial Bank, with the agreement. 

Do thèse letters and telegrams and the contract and deeds bear in- 
ternai évidence of their connection with each other so as to bind Hum- 
brecht to the alleged contract for the sale of the land in question ? In 
the first telegram Humbrecht proposes to take the land "at seven." 
The answer is: "L,indsey accepts your oflEer of seven per acre." The 
letter of May 14th, signed by Humbrecht, says "Lindsey can hâve an 
agreement prepared," and afterwards the contract referred to above 
was signed by the Lindseys, and R. O. Pitts was one of the witness- 
es, and W. H. Trawick the other witness. In his letter of May 14th 
Humbrecht says he will pay $5,000 when the agreement is prepared, 
and $15,000 more when titles are examined and deeds prepared, bal- 
ance in one, two, and three years, being practically $30,000 cash, bal- 
ance on time. On May 12th he had sent $10,000, and on May 19th 
he sent $10,000, making $20,000 sent to Pitts. Undoubtedly, judg- 
ed by the papers alone, this $20,000 was sent for the purpose of car- 
rying out the arrangement to buy the land of the Lindseys. It seems 
to me reasonably clear that thèse papers, taking their contents, and 
without any extrinsic évidence, would be sufificient to show that they 
referred to each other, and that the fîrst telegram from Humbrecht 
indicated that he would take the land afterwards embodied in the 
agreement from the Lindseys at seven dollars an acre, and the Lind- 
seys, not only by Pitts' telegram of May llth, but by signing the 
agreement and executing the deeds deposited in escrow, indicated 
their acceptance of the offer. 

It is well settled by authority that the writing required by the stat- 
ute may consist of more than one paper, and, if taken together with- 
out extrinsic évidence it is sufficient to show the character of the con- 
tract, its terms, and the lands or interests therein conveyed, it is a 
good mémorandum in writing. In the case of North & Company v. 
Mendel & Bros., 73 Ga. 400, 54 Am. Rep. 879, while the décision 
was against the sufficiency of the writing in that case, I think the 
language used in the opinion by Justice Hall shows that, if the pa- 
pers had been as in this case, the contract would hâve been upheld : 

"We are of opinion tUat tliis mémorandum, talien by itself or in connection 
with tlie telegram, does not satisfy the requirements of the statute. Without 
such évidence it would be impossible to connect those papers as forming 
parts of the mémorandum of the agreement relied on. The statute does 
not require that ail the terms of the contract should be agreed to or written 
down at one and the same time, nor on one pièce of pàper ; but, where the 
mémorandum of the bargain is found on separate pièces of paper, and where 
thèse papers contain the whole bargain, they form such a mémorandum as 
will satisfy the statute, provided the contents of the signed papers makes 
sùch référence to the other written paper or papers as to euable the court 
to construe the whole of them together as conta inlng ail the terms of the 
bargain. If, however, it be necessary to adduce paroi évidence, in order to 
connect a signed paper with others unsigned, by reason of the absence of any 
internai évidence in the signed paper to show a référence to, or connection 
with, the unsigned papers, then the several papers taken together do not 
constitute a mémorandum in writing of the bargain, so as to satisfy the stat- 
ute" — citing 1 Benjamin on Sales, § 220, and note 24. 
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There is a slight variation between the terms of the agreement as 
set out in Humbrecht's letter of May 14th and that contained in the 
agreement signed by the Lindseys. I do not know that this is materi- 
al, however. The différence is that in Humbrecht's letter he says : 

"Mr. Lindsey can hâve an agreement prepared, say $5,000 to be paid on 
that date and $15,000 more when the titles are examnied aud deeda prepared, 
and the balance in one, two, or three years, or sooner If desired." 

In the agreement signed by the Lindseys it provides : 

"Tterms: $10,000 cash or withln thirty days from date, the thlrty days 
being to give opportunity to Humbreeht to examine the title to the property ; 
$10,000 when the entire tract is delivered to Humbreeht, the remainder cl; 
the purehase money to be paid on or before two years from date." 

Really the terms contained in the agreement signed by the Lind- 
seys are more favorable to Humbreeht than the terms he proposed 
in his letter. In this letter he makes the entire $30,000 payable when 
titles are examined and deeds prepared, and in the agreement only 
$10^000 is to be paid at this stage of the transaction, the other $10,- 
000 when possession is delivered. The other différence is ithat in the 
letter he says "balance in one, two, or three years, or sooner if de- 
sired," and in the agreement signed by the Lindseys it is "on or be- 
fore two years from date." Having said in his letter "sooner if de- 
sired," he can hardly hâve ground of complaint with "on or before 
two years." Thèse différences are hardly so material or important as 
to prevent the paper signed by the Lindseys from being a substan- 
tial acceptance of Humbrecht's terms stated in his letter. In my 
judgment ail thèse papers taken together show such a mémorandum 
in writing signed by the party to be charged therewith as binds him 
under the statute of frauds as now contained in the statute laws of 
Georgia. 

Another view of the case is this : Complainants allège in an amend- 
ment to the bill as follows : 

"On May 22, 1906, said Humbreeht came to Cedartown, and immediately 
thereafter ail the détails of the purehase and sale of said property of the 
said Lindseys, heretofore descrlbed, were agreed on by défendant and peti- 
tioners. Upon said agreement beiug reached, défendant reduced the terms 
thereof to writing, aud sent such writing by his attorney to petitloners for 
their signatures, and he did thus hâve them to exécute the mémorandum of 
the trade. AH the terms of such sale are contained in such writing or mémo- 
randum prepared by défendant and hereln copied. Petitioners charge that 
the name of défendant was inserted in said mémorandum by him in such a 
manner and for the purpose of authentlcating the whole instrument and mak- 
ing the same blnding upon himself ." 

While there is some coniiict in the adjudged cases, there is considér- 
able authority to the effect that it is immaterial where the name of 
the party to be charged appears in the mémorandum, provided it was 
so placed for the purpose of charging or bJnding himself. It is true 
that the statute. (Civ. Code 1895, § 2693) requires the writing to bè 
"signed by the party to be charged itherewith," or some person by him 
lawfuUy authorized. Requiring a paper to be signed would seem to 
indicate that the name should be placed at the end of the paper. But 
the allégation in the amendment to the bill, "that the name of défend- 
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ant was inserted in said mémorandum by him in such manner and 
for the purpose of authenticating the whole instrument and making- 
the same binding upon himself," is admitted, so far as it is well 
pleaded, by the demurrer; and, unless the instrument itself contra- 
dicts this, and indicates that it is still to be signed by Humbrecht after 
the Lindseys had signed it, it may raise an important question in this 
case. About this, however, no opinion is expressed at présent. In- 
dependently of the foregoing, I am satisfied that whether the writ- 
ing be such as to bind Humbrecht under the statute of frauds to a 
compliance with the alleged contract for the purchase of the land in 
question there is such a part performance on the part of the Lindseys 
as takes the case out of the opération of the statute. 

It is alleged in the bill and conceded by the demurrer that part of 
the lots of land in controversy were owned in scA'eralty by Mr. G. W. 
Lindsey and part by Mrs. N. C. Lindsey, and in compliance with 
Humbrecht's suggestion and for his benefit, in order to put the title 
in more convenient and better shape for transmission ito him, that 
Lindsey conveyed to Mrs. Lindsey ail of his lots of land, and that she 
thereupon made a deed of her own lots and those thus conveyed to 
her by her husband to Humbrecht, and put the deeds in escrow in 
the Commercial Bank of Cedartown. This, in my opinion, is such 
a part performance as would make it a fraud on the Lindseys for 
Humbrecht to withdraw from the contract. 

I bave only considered and disposed of two grounds urged in argu- 
ment: (1) That there was no such mémorandum in writing as would 
bind Humbrecht ; and (2) there was no such part performance as would 
take the case out of the statute of frauds. 

The demurrer will be overruled. 

On Final Hearing. 

This case bas been referred to a standing master, who bas filed his 
report, to which exceptions hâve been taken, the exceptions argued, 
and the matter submitted. The report of the master deals carefully 
and specifically with the various questions raised by demurrer, and 
which were considered and determined in the opinion filed when the 
demurrer was overruled. Thèse questions were considered then, of 
course, in the light of the allégations made in the bill. The master 
bas considered them and décides them in connection with the defend- 
ant's answer and the évidence submitted in the case. 

It is claimed by counsel for complainant that the master's findings 
are contrary to the views expressed by the court in the opinion filed 
overruling the demurrer. It is unnecessary to détermine whether that 
is true or not, and ito go over the questions heretofore considered in 
view of one of the findings made by the master in his report. He 
finds that thecomplainants bave failed to exhibit in évidence a good 
and sufficient marketable title to the land in question to authorize a 
decree in their favor. 

The report of the master on this subject is as follows: 

"We now coine to the next, and last. question made by the pleadings, to 
wit, the wllllngness and abllity of coiuplainants to perform their part of 
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tbis alleged contract. On the hearing before the master, the gréa test pos- 
sible latitude was allowed the complainants upoii the question of tlielr title. 
and. the character of the titlé which they were able aud willing to convey 
to the défendant in pursuance of the contract. Evcîry uiunimeut of title and 
substantially ail of the oral testimoiiy as to possession ofCered by the com- 
plainants were admitted in évidence to illustrate this point. Jluch of this 
testimony was admitted over strenuous obje<:tions of counsel for the de- 
fendant. The évidence shows that complainants' title is in inextricable con- 
fusion. Many of the deèds to sev«ral of the lots hâve been lost. There 
is no paper title to a number of them, and Mr. Llndsey testifies that an ab- 
stract oï his titles could not be uiade. As heretofore observed, the 'défendant 
was attracted to this property by an advertisement in the Seaboard Magazine. 
W'hich is set out in his auswer, and which was aiithorized by the coniplainant 
Llndsey somethlng over a year prior to the negotiations between thèse par- 
ties. While the complainant Lindsey répudia ted some of the statements in 
sald advertisement. and although it contains some extravagant statements, 
still, from complainant làndsey's own testimony it wa.s substantially cor- 
rect. Aniong other things, which complainant testified was correct, in sald 
advertisement, was that the property 'contalned extensive deposits of very 
high grade brown hématite ore.' The property was advertised at $7 per 
acre, and the opinion of the représentative of the magazine, wlio claims to 
hâve exajnined it carefully, was that the minerai rights alone were worth 
this amount. [The advertisement was Introduced and admitted in évidence, 
and marked as an exhibit, but lias been mlslaid. It is set ont in the de- 
fendant's answer.] Complainant did not own the minerai rights to a number 
of the lots in controversy. Défendant insisted that he wanted whatever 
minerai rights there might be, if lie bonght the lots. Défendant insisted that 
It woitld be in his way for some one else to hâve thèse minerai rights, if he 
wanted to niake a townslte there and hâve an abstract of title made. De- 
fendant Hunibreoht insisted ail along upon the rainerai rights, if lie bought 
the property, and complainant Llndsey told défendant that he would do 
ail he eould to get the titles to sald minerai rights. Complainant Llndsey 
further testified thàt he slgned the papers knovi-ing that he did not own 
the minerai rights ; that, wlien the papers were drawn up, the minerai rights 
were put in as though he owned them ; and that he signed the paper know- 
ing that he did not own them. At the timc this alleged contract was sald 
to hâve been made, the title to about 35 of the lots of land In dispute was 
In J. M. Veach Company. Complaiiiiant Llndsey conveyed this property on 
September 13, 1893, and the land bas been returned for taxation in the 
iiame of Veach Company since 1895. There are 10 lots to which there is no 
paper or color of title whatever. Out of thèse, there are five lots which the 
complainants did not get possession of under any title or claim of rlght what- 
ever. There was a railroad right of way which was dlscussed during the 
negotiations. but uothing AVas sald about the unusual easement rights which 
were included in the contract thjit complainant Llndsey had with the rail- 
road. Nothlng was sald to défendant liumbrechf during ail of the negotia- 
tions about the title to the Veach lots, or about a large debt ivhich complain- 
ant Llndsey owed his wite. The évidence shows that coniplainant Llndsey 
owed dcbts which were liens upon the property. amounting to somethlng near 
$24.C(X), including a mortgage and judgment held by his wife. It Is true 
that since this alleged contract Mr. Llndsey bas obtained deeds to some of 
the minerai rights, aud thèse deeds hâve been obtained since this suit was 
flled in Polk superior court. It is also true that J. M. Veach Company has 
signed a deed conveying the 38 lots to complainant Llndsey, but this deed 
vias execnted after this suit was commenced, was never delivered, but flled 
in escrow. The title claimed by complainant Llndsey is based inainly on 
adverse possession either seven years tinder color of title or 20 years wlthont 
color of title. As to a great many of thèse lots, the character of complain- 
aht's possession is unsatisfactory, and of a transitory nature, and, while It 
inay be that complainant can produce satisfactory évidence of his title, that 
suliniitted to the master was not of such a character. Coming down to the 
e.vecution of the two deeds, one from Mr. Llndsey to his wife, and the other 
from Mrs. Lindsey to the défendant, I am decldedly of the opinion that the 
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deed made by Mr. Lindsey to Mrs. Lindsey is voidable, if uot void. and ciui 
be repudlatcd by Mrs. Llndsey, if she désires to do so. The cases referred 
to in a former part of this report from the Georgia Court of Appeals, as 
well as the Suprême Court, clearly indicate that sueh a c-ouveyauce, to be 
valid, must hâve the sanction of an order of the judge of the superior court 
of the county. In addition to this crlticism, the deed from Mr. Lindsey to 
his wife bas never been dellvered, and the deed from Mrs. Lindsey to the 
défendant has no considération expressed therein, and thèse are tlie deeds 
that the complainants set forth as their tltle and their part performance of this 
contract 'While I hâve no doubt that thèse complainants, on account of their 
âge, their high character and standing, and their long résidence in the commu- 
nity in whlch they live, will never be disturbed in the possession and enjoyment 
of their property, yet, from ail the évidence submitted, I find that the tltle ot- 
fered by the complainants to the défendant is not a merchantable tltle, and 
sucti a one as a court of equity would force upon an unwllling vendee." 

It does not appear from this record so far as I hâve been able to 
ascertain, that Humbrecht made any question about the title of the 
Lindseys to the land in controversy, or that he decHned to go on with 
the trade on that ground. Notwithstanding this, it seems clear that 
in a proceeding like this, for spécifie performance, it v^ould be necesr 
sary for the complainants to show that they had a good title to the 
land, and would be able to convey the same to Humbrecht; that, is 
a "marketable title" as it is frequently called in the books. The title 
should be such as not only to enable the purchaser to hold the land 
widiout question, but, to sell it without difficulty if he desires. It is 
true that as to parts which are simply incumbered by mortgages or 
other Hens and as to such parts as only lack the paper évidence of title, 
and which could be cured, a purchaser might not be justified in re- 
fusing to complète the transaction on the ground of lack of good title 
in the seller. In this case, however, in view of the facts found by the 
master with référence to the title and its condition, it can hardly be 
said to be in such condition that the défendant should be required to 
stand by and await an effort to perfect it. I understand that mère 
captions objections ought not to be allowed to prevail, or perhaps ob- 
jections to the title to a very small portion of the land where the title 
to the great body of a large tract like this is perfect. That is not true, 
however, of this title. The reasonable objections to it go beyond this 
in my judgment. While it is doubtless true, as the master finds, that 
the Lindseys may hold this land as long as they live without objec- 
tions, and that their descendants might hold it without interruption 
indefinitely, still, if it should be forced upon Humbrecht, and he de- 
sired to sell it, and it should be put in the hands of scrutinizing at- 
torneys, it is perfectly clear that the title would be rejected. In view 
of this the necessary conclusion is that the complainants hâve not 
made out such a case in this respect, without considering the other 
questions involved, as to justify or authorize a decree in their favor. 

The défendant is entitled to a decree dismissing the bill, with costs 
to be apportioned as suggested by the master. 
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UNITED STATES v. SIOUX CITY STOCK YARDS CO. 

(Circuit Court, N. D. lowa, W. D. July 13, 1908.) 

No. 451. 

1. Caebiebs— Transportation of Live Stock— Railroad Companies. 

Where défendant stock yards company, as authorlzed by Its articles of 
Incorporation, constructed and maintalned railroad tracks on acquired 
real estate and owned or leased and operated englnes and cars for hire, 
by whlch it transported live stock brought to the Sioux City market by 
other Interstate railroad companies between tlieir terminais and the stock 
yards, and also liauled such of the products or frelght of the packing 
houses from one to the bther, as required, and cars loaded with fuel or Ice 
to such houses from the différent railroads entering the cily, it vvas a 
railroad company or common carrier other than by water within the 
28-hour law (Act June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. Supp. 
1907, p. 918]), prohibiting any railroad or common carrier other than by 
water, whose road forms a part of a line of road over which animais shall 
be eonveyed from one state to another, from confining the same for a long- 
er perlod than 28 consécutive hours wlthout unloading, etc. 

2. Same— "Common Cabbiebs." 

A "common carrier" of Personal property Ig one who undertakes for 
hire ta transport from place to place the goods of others who may choose 
to employ him for that purpose, includlng a terminal railroad company 
owning no cars of its own aud transporting only the railroad cars of 
other companies. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 9, Carriers, §§ 1, 
462-478. 

For other définitions, see Wôrds and Phrases, vol. 2, pp. 1313-1319 ; 
vol. 8, p. 7607.] 

8. Same— Statutbs— Construction. 

The 28-hour law (Act June 29, 1906, c. 8594, 34 Stat. .607 [U. S. Comp. St 
Supp. 1907, p. 918])' provides that no railroad or common carrier other 
than by water, whose road forms any part of a line over which cattle shall 
; be eonveyed from one state or tertttory into or through another state or 
terri tory, shall confine the same longer than 28 consécutive hours, except 
that on the written request of the owner the time of confinement may be 
extended to 36 hours, and section 3 déclares that any carrier knowingly 
and willfùlly violatlng such provisions for every such failure shall be lia- 
ble to a penalty of not less than $100 nor more than $500. Eeld, tiat but 
a single penalty is incurred for confining Uve stock beyond the perlod of 
28 or 36 hours, so that the time of confinement beyond that period is not 
material, ùnless it be for another period of 28 or 36 hours. 

4. WoBDS and Phrases— "WiiiLFtiLLY.'* 

The \<ord "willfùlly" has varions meanlngs, and Is used to dénote the 
quality of an act, or the inteut with which it is done. It is frequently 
used in the sensé of intentionally, wlllingly, designedly, or with set pur- 
posei When used in crimlnal sta tûtes, it usually means with a malevolent 
purpose or motive, with a wieked or crimlnal intent, especially if the for- 
bidden act is one that is wrong in Itself or involves moral turpitude; but 
If the forbidden act is not wrong In itself, or does not involve moral turpi- 
tude, the Word is then used in the sensé of Intentionally or purposely, so 
'"that when the act is so doue It is done willfùlly. The word, however, 
should bé givén that meaning only which the context Indicates wàs in- 
tended. [Citlng Words and Phrases, vol. 8, p. 7468 et seq.] 

6. Cabrieks — Transportation of Live Stock — Twenty-Eight HorR Law— 
Construction- "Knowingly and Wilefully." 

The 28-hour law (Act June 29, 1906, c. 3594, § 3, 34 Stat. 608 [U. S. Comp. 
St. Supp. 1907, p. 919]) déclares that any railroad or common carrier other 
than by water, which "knowingly and willfùlly" fails to comply with the 
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proTisions of the act, for erery auch failure shall be Uable for and forfelt 
and pay a penalty of not less than $100 or more than $500. HeU, that the 
statute Is not crimlnal lu the sensé that a violation thereof constitutes a 
crime, and hence the words "knowlngly and wlllfuUy" should not be eon- 
stfued to requlre the confinement of transported animais beyond the pre- 
soribed perlod wlth a malevolent purpose on the part of the carrier to 
cruelly torture them, but only to requlre that the animais be knowlngly 
and Intentlonally conflned beyond the prescribed perlod. 

[Ed. Note. — ^For other définitions, see Words and Plirases, vol. 5, p. 
8939.] 

fl. Samb— Evidence. 

Defeodaut's rallroad eonstltuted a part of a Une of rallroad over 
whlch Uve stock was transported under an Interstate shipment to defend- 
ant's stock yards. At the tlme the cattle were dellvered to défendant by 
the Connecting carrier, they had ail been kept In the cars wlthout belng 
unloaded for rest, water, and feed for more than 36 hours, in violation 
of Act Jûne 29, 1906, c. 3594, § 1, 34 Stat. 607 (U. S. Comp. St. Supp. 1907, 
p. 918), VFhlch faot was dlscjosed by the waybllls, which were not dellvered 
to défendant untll after thé cattle were in defendant's custody. The next 
and only place where the cattle could hâve been unloaded and watered 
was at defendant's yards at destination, where défendant dellvered the 
cattle wlth ail reasonable dispatch wlth the faclUties It had for handllng 
them. Èeld, that défendant had not "knowlngly and wlllfully" falled to 
comply wlth the provisions of the 2S-hour law (Act June 29, 1906, c. 3594, 
34 Stat 607), and was theréfore not Uable for a penalty for Its violation. 

At Law. 

Action to recover the penalty provlded for a violation of the 28-hour law. 

The défendant Is an lowa corporation, the gênerai nature of Its business 
n,s authorized by its articles of incorporation belng, among other things, to 
acquire, own, and operate stock yards at Sloux City, in that state, to recelye 
and care for Jlve stock, and buy and sell the same on commission or otheiTr 
^ise, to acquire: and hold real estate, and erect thereon any and ail yards, 
fences, pens, or other structures necessary for such purposes, to construct and 
malntaln rallroad tracks, and to own^ lease, or operate englues, cars, and 
steam, electric, or other railroads upon and across such property forjiist 
compensation. Its capital stock Is $2,500,000, and its affairs are managed by 
a board of dlrectors chosen from the stockholders. It has acquired grounds 
at Sloux City and erected thereon the necessary structures and buildings to 
enable It to recelve, care for, shlp, and otherwise handle Uve stock of ail 
klnds, and the packlng house produets of the dilïerent packing bouses located 
at Sloux City, and to recelve from and deliver to the varions railroads enter- 
tng Sloux City, some six or seven In number, ail engaged In Interstate com- 
merce, ail such property brought to, and taken by them from, that dty. 
For this purpose It has constructed and owns about seven miles of rallroad 
tracks upon Its grounds adjacent to its yards and buildings and the packlng 
housea in Sloux City, and owns and opérâtes three locomotive engines wlth 
its own crews for the transportatlon of cars from the tracks of the dlfCerent 
rallroad companles upon and over its own tracks to and from the consignées 
and shlppers of such Uve stock and packtag house produets ; and ail of such 
property shippéd into or ont of Sloux City by rallroad, and fU Uve stock that 
is to be îed and watered by the différent rallroad companles enterlng Sioux 
City, is taken by the défendant from sald rallroad companles, and hauied by 
it wlth its pwp engines, over its own tracks, to its yards, and dellvered to 
the consignée, or fed, watered, or otherwise cared for and returned to the 
proper railroad company. The greater part of its business of carrylng is in 
txansferring cars loaded with Uve stock from the dlfCerent railroads to the 
consignées of such property at its yards, and from the shlppers thereof and 
of the packlng house produets to the rallroad companles, and it does this for ail 
of such rallroad companles and shlppers at Sloux City. In fact, no such 
property can be shlpped to or from Sloux City by rallroad exeept from de- 
fendant's yards and over its tracks, wblch are connected by proper transfer 
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trackS wfth those of tlie différent railroad compauies. The cars inay be de- 
llvered, however', to and from ail such sliippers witliin a distance of about 
1% miles from the terminal tràcks o( the différent railroad companies. Tlie 
défendant Issues no shipping recelpts or waybills, but recelves from tlje rail- 
road companies the wayMlls of the stock shipped to Sioux Çlty, weighs the 
cars béfore and after théy are unloadéd to enable them to coinputè the nmount 
of frelght, and returns them to the railroads. It owns no cars other than its 
engines, and shippers wanting cars for outgoing shipments ordei^ them from 
tbe railroad over whleh they désire to ship. ïhe défendant takes such cars 
from the railroad companies to the chutes of the shipper ordering them, loads 
the cars, hauls them over its tracks, and delivers them to the proper railroad 
Company, "whlch issues tJtie usual rallwfiy .rçceipts therefor to the shipper. For 
its services in so carrylng or transferrlng Cara and property, the défendant 
receives a stipulated suni from the railroad companies frôrù wbom it recel ves, 
and to whom it delivers, the cars handléd by it. It also çarries products of 
the différent packing houses to and from each other in Sloux City; as fhèy re- 
quire, a.nd coal and ice to them from the différent railroads, and the packing 
houses pay It ïor such services. , 

Marcli.30, 1907, the Chicago, Milwaukee & St- Paul Railvvay Company, eue 
of the railroads entering Sloux City and engijged In interstatie coramerce, re- 
ceived at Mapleion, Minn., 72 head of cattle to be- carried and deli^ered to 
Clay Robtijson & Co., dealers in live stock at Sioux City. The cattle were 
loaded; in tvi^o cars at 6 o'elock p. m. of that. day, and were carried Ijy that 
Company to Sloùx City, where they arrived at 5:40 o'cloçk a. m. of Àpril 
Ist, %nd were delivered by it to the defjendant at 6:35 a. m., and by the de- 
fendant to Olày Robinson & Co. at their chutes at defendant's stock yards 
about 9 a. m. of the same day. The shipper by proper writing requested that 
the cattle be conflned without unloading for rest, food, and water for a period 
of 36 hours. They w«re bot naloaded and fed or watered; either by the 
Chicago, Milwaukee & St. Paul Rail-wày Company or the défendant after 
they weré loaded at Mapleton, and before their dellvery to Clay Robinson & 
Co. The government allèges that défendant is k railroad company, and a com- 
mon carrier other than bj^ water, whose road connects With that of the 
Chicago, Milwaukee & St. Paul Railway Company, and thàt it knoWingly and 
willfully conflned the cattle in the cars for a longer period thain 36 hours with- 
out unloading them for food, water, and rest, as required by ïavv, ând asks 
judgment for the penalty provided therefor. 

The défendant answers thàt it is not a railroad edmpany, or a common car- 
rier, and that it had nothlng tô do with the handling of the cattle until 
after the expiration of the- 36-hour period, following the time they wei:e 
loaded ilpon the cars at Mapleton. 

F. F. Faville.U: S. Atty. , 
Milchrist & Scott, for défendant. 

REED, District Judge (after stating the facts as above). Upon 
the foregoing facts two questions are presented for détermination : 
(1) Is the défendant a railroad company, or common carrier other than 
by water, within the meanirig of the act of Çongress cpmmonly known 
as the 28-houf law? (3) If it is, has it incurred the penalty provided 
for a violation of that law? 

So far as necessary to be now considered, the act of Çongress pro- 
vides : 

• "Section 1. That no railroad, express company, car company common car- 
rier other than by water, * * • whose road forms any part of a Une of 
road over which cattle, sheep, swine or other animais shall be conveyed from 
oUe State or territory, ♦ * • Into or throuph nnother state or territory 

* * * shall confiné the .same in cars, boats, or vessels of any description 
for a period longer than twenty-eighi consécutive hours without unloading the 
same in a huniune niaimer, into properly equipped pens for rest, water, and 
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feedlng, for a period of at least flve consécutive hours, unless prevented by 
storm, or by other accidentai or unavoldable causes -wMcli cannot be antlci- 
pated or ayolded by the exercise of due diligence and foresight; provided, 
that upon the written request of the cwTier or i>erson In custody of that par- 
tlcular shipment, whlch written request shall be separate and apart from any 
prlnted 'Mil of lading, or other railroad form, the time of confinement may be 
extended to thirty-six hours. In estlmating sueh confinement the time con- 
sumed in loading and miloadlng shall not be considered, but the time during 
■whlch the animais hâve been conflned wlthout rest or food or water on Connect- 
ing roads shall be included, It being the Intent of this act to prohlblt their 
continuous confinement beyond the period of twenty^elght hours, except upon 
the contingeneies hereinbefore stated. • • • 

"Sec. 2. * ♦ * 

"Sec. 3. That any railroad, express company, car company, common car- 
rier, other than by water, » * » ■yfho knowingly and willfully falls to 
comply with the provisions of the precedlng section shall for evei-y such 
failure be liable for and forfelt and pay a penalty of not less than one hundred 
nor more than flve hundred dollars. • * »" Act June 29, 1906, c. 3594, 3é 
Stat. 607, 608 (U. S. Comp. St. Supp. 1907, pp. 918, 919). 

The defendant's articles of incorporation clearly provîde that it may 
acquire real estate, construct and maintain railroad tracks thereon, 
and own or lease and operate engines and cars upon and over the 
same for just compensation. It has acquired real estate and construct- 
ed some seven miles of railroad tracks thereon, and owns three loco- 
motive engines which it opérâtes with its own employés upon^such 
tracks in hauling cars of ail railroad companies entering Sioux City 
loaded with live stock destined for the market at that place, and ail 
cars loaded at that place with live stock or packing house products 
consigned to other markets. It also carries or hauls over its tracks, 
by means of its locomotives, such of the products or freight of the 
packing houses from one to the other at Sioux City as they may re- 
quire, and cars loaded with fuel or ice to such houses from the dif- 
férent railroads entering Sioux City. That it is not the business of 
an ordinary stock yards company to do this, and that it acts as a 
railroad company in so doing, cannot be doubted. It may be that its 
principal business is that of conducting a stock yards and dealing in 
live stock, but that is no reason why it may not operate a railroad. As 
incident to the successful operating of its stock yards, the transfer in 
car load lots of its own live stock and that of other shippers and deal- 
ers in such property and the products thereof at its yards, to and from 
the différent railroads entering Sioux City, is absolutely necessary, and 
to effect such transfer it acts as a railroad company and opérâtes a 
railroad under its articles of incorporation. The fact that it opérâtes 
its road only within a distance of II/2 miles, the distance from the 
terminal tracks of the other railroads at Sioux City, to its yards, and 
the différent chutes or places of loading and unloading cars, is whol- 
ly immaterial. Its character as a railroad company is established when 
it does the business of a railroad, and in a manner in which a rail- 
road i s usually operated, and not from the length of its road or tracks. 
It is therefore a railroad company and acts as such in the transfer of 
the cars of the other railroad companies to and from its stock yards, 
and to each other when required, and its road forms a part of the line 
of the several railroads over which live stock of ail kinds is shipped 
from points outside the state of lowa and delivered to dealers ïn such 
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property at Sioux City, and by them to tlie other roads to be carried 
to markets outside the state of lowa. That its roadbed and tracks 
constitute a railroad apart from its locomotives or other equipment, 
see Ivake Shore, etc., R. R. Co. v. United States, 93 U. S. 443-454, 23 
L. Ed. 965. 

Défendant is also a "comnion carrier" of personal property, whicli 
is defined to be: 

"One wlio undertakes for hire to transport from place to place the goods of 
others who may clioose to eniplov him for that purpose." The Niagara v. 
Cordes, 21 How. (U. S.) 7-22, If! L. Ed. 41; Liverpool Steam Co. v. Phénix 
Ins. Co., 129 U. S. 397-437, 9 Snp. Ct. 469, 33 L. Ed. 7S8 ; Oownie Glove Co. 
V. Merchants' Dispatch Co., 130 lowa, 327, 106 N. W. 749; Jackson Iron Works 
V. Hurlbut, 158 N. Y. 34-38, 52 N. E. 665, 70 Am. St. Rep. 432 ; Gordon v. 
Hutchlnson, 1 Watts & S. (Pa.) 285, 37 Am. Dec. 464; Kimball v. Butland, 
etc., R. R. Co., 26 Vt. 247, 62 Am. Dec. 567; Dwight v. Brewster, 1 Pick. (Mass.) 
50, 11 Am. Dec. 133; Story on Bailments, §§ 495, 496; Moore on Carriers, 
p. 18 et seq. 

One may be a common carrier of railroad cars only, as well as of 
other Personal property. Peoria R. R. Co. v. Chicago, etc., R. R. Co., 
109 m. 138, 50 Am. Rep. 605 ; Moore on Carriers, p. 45, § 14, and 
note. 

B^jt though défendant was not a public or common carrier within 
the technical meaning of that term, and carried over its tracks only 
the cars brought by the Chicago, Milwaukee & St. Paul Ry. Co. to 
Sioux City, its road would still form a part of a line of railroad over 
which live stotk was brought from outside the state of lowa to the 
market at Sioux City, and is literally within the terms of the act of 
Congress in question. To bring its road within the meaning of that 
act, it is not necessary that it be operated under an arrang'ement for its 
common control or management with that of the Chicago, Milwaukee 
& St. Paul Railway Company, or with those of any of the other roads 
entering Sioux City. It is enough that its road forms a part of a Une 
over which live stock is brought from points without the state of lowa 
to the markets in that state. See United States v. Colorado & N. W. 
R. R. Co. (C. C. A.) 157 Fed. 321, 323, 325. 

Has the défendant incurred the penalty provided by law for confin- 
ing thèse cattle longer than 36 hours ? It is urged with apparent confi- 
dence by counsel for the government that it has. In addition to the 
ultimate facts before stated, the testimony shows that the train which 
brought thèse cattle to Sioûx City was due to arrive at that place at 
3:45 a. m. of April Ist, that it did not arrive until 5:40 a. m., and the 
cars containing the cattle were not delivered to the défendant until 
6 :35 a. m., or 35 minutes after the expiration of the 36-hour period im- 
inediately following the time the cattle were loaded at Mapleton. The 
waybills delivered to défendant showed that the cattle were shipped 
from Mapleton at 6 o'clock p. m. on March 30th, and attached to 
thèse was the wntten request of the owner of the cattle for their con- 
finement for a period of 36 hours. Including thèse two cars, there 
were delivered to the défendant by the various railroad companies bç- 
tweeri 6 and 6 :35 a. m. of April Ist, 83 cars of live stock, ail of which 
were delivefed at the chutes of the différent consignées as soon as the 
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facilities for handling that number of cars would permit, and before 
9 o'dock a. m. This was not an unusual number of cars to be de- 
livered in one morning, and défendant had facilities to handle, and 
frequently handled, 150 or more cars in one morning; but in such in- 
stances the cars would be delivered to it at dififerent times within a 
period of two or three hours, and it was an unusual occurrence to 
hâve 83 cars delivered within 35 minutes. Two cars, a half dozen, 
or perhaps more, could hâve been delivered at the chutes of Clay 
Robinson & Co. within 20 or 30 minutes after they were received by 
the défendant, and the contention of the government is that the de- 
livery of the 83 cars to the défendant within 35 minutes, though un- 
usual, is no excuse for not delivering the cars in question to the con- 
signées within a very short time after the défendant received them, 
and that by its failure to deliver them until 9 o'clock it has incurred 
the penalty provided by the act. Conceding that the two cars might 
hâve been sooner delivered, then others of the cars would necessarily 
hâve been delayed, and, according to the contention of the govern- 
ment, the penalty might hâve been incurred by delaying them. A 
sufficient answer, however, to this contention is: (1) That the cattle 
had been confined more than 36 consécutive hours from the time they 
were loaded upon the cars when they were delivered to the défendant; 
and (3) that the évidence fails to show that défendant "knowingly and 
willfully" confined them, or participated in so doing, for the period, 
or any part thereof, of 36 hours immediately following their loading at 
Mapleton. The preceding carrier therefore had fuUy incurred the 
penalty provided by law for so confining them before it delivered the 
cattle to défendant. It is true that the statute provides that, in Com- 
puting the time that the cattle were confined without unloading, the 
time dcrjng which ihey hâve been so confined on Connecting roads 
shall be inciuded. But a single penalty is incurred for confining live 
stock beyond the period of 28 or 36 hours, and the time of its confine- 
ment beyond that period is not material, unless it should be for an- 
other period of 28 or 36 hours, when it might be claimed that another 
penalty had been incurred — a. question, however, not now determined. 
If défendant had received the cattle before the expiration of the period 
during which it was permissible to confine them, though but a short 
time, knowing that they had not been unloaded for the required rest, 
food, and water, and had then willfully confined them beyond the 
period, there might be reason for urging that, as it was not required 
to receive them when there was not sufficient time and opportunity to 
unload them within the required period, and it had not in fact unload- 
ed them, it had incurred the penalty. But that question is not present- 
ed by this record, and it need not be considered, or determined, until 
it is. In this case the cattle were placed upon the transfer track for 
défendant about the same time or shortly before the waybills were de- 
livered to it, and not until it received the waybills did it know, so 
far as the testimony shows, when the cattle were loaded, or from what 
place they were shipped. This was the first and only information 
défendant had of the time the cattle were loaded or shipped. There 
is no presumption that the cattle had not been unloaded,. fed, and 
162 F.— S6 
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watéred within the required time by the preceding carrier. The pre- 
sumption, rather, is that that carrier had perfornied its duty under 
the law. True, it is stipulated that the cattle had not been unloaded 
for food, water, and rest before they were deUvered to défendant; 
but it is not stipulated, and there is no proof, that défendant so knew 
when it received the cattle. It would incur the penalty only when it 
"knowingly and willfully" confined them, or participated in confining 
them, longer than the prescribed period. The meaning of thèse words, 
as ùsed in the statute, has been discussed. The word "willfully" has 
various meanings, and is used to dénote the quality of an act, or the 
intent with which it is done. It is frequently used in the sensé of in- 
tentionally, willingly, designedly, or with set purpose. Century Dic- 
tionary. When used in criminal statutes, it usually means with a 
malevolent purpose or motive, with wicked or criminal intent, es- 
peciallv if the forbidden act is one that is wrong in itself, or involves 
moral turpitude. Spurr v. United, States, 174 U. S. 738-734, 19 Sup. 
Ct. 813, 43 L. Ed. 1150. If the forbidden act is not wrong in itself, 
or does not involve moral turpitude, the word is then often used in 
the sensé of intentionally, or purposely, and when the act is so done it 
is done willfully within the meaning of the statute. Armour Packing 

Co. V. United States, 38 Sup. Ct. 438^37, 53 L. Ed. , affirming 

153 Fed. 1-33, 83 C. C. A. 135. The word should be given that 
meaning only which the context indicates should be given to it. 
Words and Phrases, p. 7468 et seq. 

The statute in question is not a criminal one in the sensé that a vio- 
lation of it constitutes a crime. A penalty is imposed for the viola- 
tion, which is to be recovered by civil action in the proper Circuit or 
District Court of the United States. The primary purpose of the 
statute, as indicated by its title, is to prevent cruelty to animais while 
béing transported by railroad Or other means of conveyance. It may 
also hâve been to prevent damages to the owner by reason of such 
confinement. But, in either event, the penalty, or Hability for dam- 
ages, if any, is incurred only when the stock is confined, "knoWingly 
and willfully," beyond the prescribed time, and when so confined the 
penalty at least is incurred. It does not seem that it was intended to 
require proof that the animais were confined beyond the prescribed 
period with a malevolent purpose upon the part of the carrier of cruelly 
torturing them, or of doing damage to their owner, before the penalty 
is incurred. To require such proof would largely thwart the purpose 
of the statute, for seldom, if ever, could it be adduced. The more rea- 
sonable interprétation is that, if the stock is knowingly and intention- 
ally confined beyond the 38 or 36 hour period, the carrier, recéiving it 
within and confining it beyond that period incurs the penalty provided 
by the statute. If a railroad Compaïiy should load stock at one of its 
stations, when, by the schedule or ordinary running time of its 
train upon which it is loâded, it cannot reach a place where they may 
be unloaded and given the required rest, food, and water within the 
prescribed time, and they are not in fact afiven such rest and fôôd, it 
may well be held to hâve knowingly and willfully — that is, intentionally 
or purposely — violated the statute, though it had no purpose or mo- 
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tive of torturing the animais or doing damage to the owner. When 
défendant received the waybills of the cars in question, it, no doubt, 
could hâve learned, by inquiry, that the cattle had not been fed and 
watered since they were loaded at Mapleton; but the cattle were 
then in its custody and, if it had so learned, it would not hâve relieved 
them to hâve turned them back to the preceding carrier. In fact, 
the testimony shows that the next place, and the only place in Sioux 
City, where they could hâve been unloaded and watered, was at de- 
fendant's yards, and that défendant delivered them at those yards with 
ail reasonable dispatch with the facilities it had for handling them. 
It cannot therefore reasonably be held that the défendant acted will- 
fully in confining the cattle after it received them, or that it partici- 
pated in confining them any part of the time for which the penalty 
sought to be recovered was incurred. 

The conclusion therefore is that, while the défendant is a railroad 
Company and a common carrier other than by water, whose road forms 
a part of a line of railroad over which live stock is carried from 
points without the state of lowa and delivered to the markets at Sioux 
City, within that state, the testimony fails to show that it has incurred 
the penalty for confining thèse cattle contrary to the provision of the 
act of Congress. 

The pétition should therefore be dismissed, and it is accordingly 
so ordered. 



DOLLAR V. LA FONCIERE COMPAGNIE. 
(District Court, N. D. California. April 15, 1908.) 

Insubance—Marine Insukanoe— Geneeal Avekage Expense. 

If the taking of an injured vessel to a port of necessity for repairs Is 
for tbe beneflt of botli owner and insurer, tlie expense is a gênerai average 
charge, to which both are bound to contrlbute, although there is no cargo 
liable to contribute. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 28, Insurance, § 1251.] 

SAME— INJURY or VeSSEL— TOWAGE TO PoKT OP NECESSITY FOR REPAIES. 

A st«amer, insui-ed under a terni pollcy providlug that the insurer 
should not be liable for any particular average loss not auiounting to 5 
per cent, net, proceeded to Gray's Harbor for a cargo of lumber for San 
Francisco, and when entering the harbor broke her rudder, which ren- 
dered her unseaworthy. It was agreed between owner and insurer that 
San Francisco was the nearest port where she could be properly repalred, 
and by agreement she was loaded with lumber and towed to such port. 
Held, that the expense of suoh towage was a gênerai average charge, 
to which the insurer must contribute; the voyage being deemed one of ne- 
cessity, notwithstanding the fact that it was in completion of the original 
voyage. 

[Ed. Note. — General average, see note to Pacifie Mail S. S. Co. v. New 
York, n. & R. Miu. Go., 2() C. G. A. 357.] 

In Admiralty. Suit on policy of marine Insurance. 
Page, McCutchen & Knight, for libelant. 
Andros & Hengstler, for respondent. 
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DE HAVEN, District Judge. This is an action to recover upon à 
policy of Insurance issued by the défendant to the libelant, January 20, 
1903, insuring his interest in the steamer Grâce Dollar for the term. 
of one year from loss by reason of périls of the sea; the insurer, how- 
ever, not to be liable for any particular averâge loss not amounting to 
5 per cent. net. The case was submitted to the court upon an agreed 
statement of facts, from which it appears : 

"Whlle the policy was In force, viz., on August 31, 1903, the steamer Grâce 
Dollar salled in ballast for Hoquiam, a loading port in Gray's Harbor, thero 
to load a cargo of lumber and to bring the same back to San Francisco. Wbile 
entering Gray's Harbor, the niaster, wlthopt fault on his part and by reason 
of a sea péril, missed the cbannel and toiiched bottom, thereby severely Injur- 
ing his vessel's rudder. A jury ruddér waS' âtted ou, and she was able to 
niake the harbor under her own steam. From there she was towed to Hoqui- 
am, where she was fllled wlth lumber in her forward part, so that her stern 
was brought eut of the water high enoiigh to allow of her being beached and a 
better jury rudder fitted. She^was thereàfter beached, a jury rudder was fitted, 
and she was again towed off, and then taken to Wood's Mlll, in Gray's Harbor, 
where she loaded a full cargo of lumber; the insurers havlng consented to 
towage to San Francisco in her disabled condition provided she should take 
a cargo of lumber. On Sèiitember ISth she started for San Francisco in tow 
of the steam tug Rivala, at whicli port she arrived in due course. 

"There was no opjKirtunity or facillty at any of the points nanied, except 
San Francisco, to obtain the repairs necessary to make the ship seawortby. 
Lilœ facilities existed at Portland, Or., but by agreement betweeu the parties 
San Francisco was accèpted as the nearest port at which this could be done, 
and under this agreement the vessel proceeded as aforesald to San Francisco 
instead of Portland. Gray's Harbor is a safe place at which a vessel may lie 
protected agalnst the weather at ail times." 

Upon her arrivai at.San Francisco the, damage sustained by the 
vessel was repaired, and the cost theredf and also the towage charges 
were paid by her owners. Thereupon an adjustment was made, in 
which the cost of towage to San Francisco was treated as a gênerai 
average charge. The libelant, having paid the charges according to 
the adjustment so made, seeks to collect the amount thereof from the 
défendant. Thé défendant dénies liability on the ground that the cost 
of towage was not properly a gênerai average charge,: but a particular 
average expensenot equal,to 5 per cent, of the value, of the vessel. In 
the agreed statement of facts it is further stipula ted : , ,, 

"If the said expense of towage to San Francisco be in law a particular aver- 
age charge, the libelant's proportion of the^^mount of this and other charges 
of a particular average nature is less than. 5 per cent, net lOf the amount In- 
sured by respondent's policy, and libelant under sueh conditions has no elaim 
for loss -theretmder, by reason of the limitation of clause 1 of the policy, 
which provides that.no daim of partial loss or particular. average; shaU in 
any event be paid under sald policy unless amouuthig to at least 5 per cent, 
net. If the said towage expense was properly stated in the said. adjustment 
as a gênerai, average charge,, the insurers, Including the respondent,. would be 
liable under the policy for the aijiount thereof, and in siich event the respond- 
ent's liability under the said policy for its proportional sbare of ail gênerai 
average expense is the snm pf $,41,25." 

From the foregoing statement of facts it will be seen that the ques- 
tion for décision is whether the towage expense, under. the circupi- 
stances stated, is in the nature of a gênerai average expenditure, or 
whether it is to be deemed.a particular average expense; and I am 
of opinion that under the facts agreed upon it is a gênerai average 
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charge, for which the défendant ïs liable upon its policy, under the 
rule declared in Potter v. Océan Ins. Ce, 3 Sumn. 37, Fed. Cas. No. 
11,335. That was an action to recover upon a policy of marine in- 
surance containing a clause which provided that the insurance company 
was not to be liable "for wages or provisions, except for gênerai 
average," and one of the questions involved was the riglit of the insur- 
ed to recover the expense incurred by the vessel for wages of crew 
and provisions in seeking a port of necessity for repairs. It appeared 
upon the trial of the case that the insured vessel sailed f rom New Or- 
léans with a cargo to be landed at Tampico. In the course of the voy- 
age both of her masts were carried away by a severe squall. The 
vessel, however, arrived at Tampico and delivered her cargo. The 
necessary repairs to enable her to prosecute any further voyage could 
not be there obtained, and she returned to New Orléans, where the re- 
pairs were made; and upon this point her master testified that his 
return to New Orléans was not in the regular course of the projected 
voyage, but solely for and from the necessity of the repairs made there, 
as the nearest and most convenient port for that purpose. In returning 
from Tampico to New Orléans the vessel carried no cargo. The court 
instructed the jury: 

"That, if it was found that the retum to New Orléans was in the regular 
course of the voyage, then their verdict on that point ought to be for the 
défendant; If, on the contrary, it was a new voyage of necessity for repairs, 
then their verdict on that point ought to be for the plaintifif." 

There was a verdict for the plaintifï, and this was sustained by the 
court; and in so doing, after stating that the jury had found that the 
voyage to New Orléans "was a voyage of necessity for repairs to a 
proper and convenient port," the court said : 

"In the présent case the insurance was not upon any particular voyage; 
Dut it was on time. Unless the owner had â right to repair the bark so as 
to perforni other voyages witliin tlie year at the expense of the underwriters, 
he uiust hâve had a right to abandon to the underwriters for a total loss ; for 
m her crippled condition the bark was incapable of any further employment. 
The going to New Orléans, therefore, was not an act solely for the beneflt of 
the shipowner, but was for the beneflt of the underwriters also, to save them 
from a total loss. The plaintifC was bound to repair, if he couïd, and to seek 
souie convenient port for that purpose ; and the expenses of golug thither 
were properly incidental expenses to the repairs, in the nature of a gênerai 
average, to reijlace the bark in the condition in which she was before the 
accident." 

This case is authority for the propositions : First. That it is not es- 
sential to a gênerai average charge that there was cargo upon the ves- 
sel liable to make contribution on account of the expenditure claimed 
as a gênerai average charge; that if only the owner and the insurer 
are benefited by the expense incurred in taking the injured vessel to a 
port of necessity for repairs, the latter, upon the principles of gênerai 
average, is bound to contribute his proportionate share of such expense. 
Second. That, although a vessel may be in a port and in no immédiate 
danger of loss, yet if she is unseaworthy, and it is necessary for her to 
seek another port for the purpose of necessary repairs, required in 
order to put her in a seaworthy condition, the expense incurred by the 



566 162 FEDERAL KBPORTER. 

vessel in going to the port of necessity constitutes a gênerai average 
charge. 

It is true that in the case just cited the return of the insured vessel 
to New Orléans was not in the regular course of the voyage intended 
by her, while in the case at bar the Grâce Dollar in returning to San 
Francisco completed the voyage which she had in view when she sailed 
for Gray's Harbor; but I do not think this différence in the facts 
makes the rule followed in Potter v. Océan Insurance Company in- 
applicable to the présent case, for thèse reasons: When lying in Gray's 
Harbor, in her crippled condition, the Grâce Dollar was unseaworthy 
as a resuit of the damage which she had sustained on her voyage, and 
the libelant had the right to take her to the nearest and most conveni- 
ent port for necessary repairs at the expense of the insurers, or to aban- 
don her to the défendant and other underwriters as a: total loss. If she 
had been towed to Portland, the neatest port where she could hâve been 
repaired, and a port not in the regular course of the voyage contem- 
plated by the Grâce Dollar when she left San Francisco, the expense 
of towage would hâve been clearly a gênerai average charge, under 
the rule followed in Potter v. Océan Ins. Co., above cited. But it was 
agreed between the owners and the défendant that San Francisco was 
to be deemed the nearest port where repairs could be made, and under 
this agreement the vessel was taken to San Francisco for repairs. In 
view of this agreement the défendant is estopped from now asserting 
that the. harbor of San Francisco was not the nearest and most conveni- 
ent port to which the Grâce Dollar could hâve been towed for repairs, 
or that the towage was for the purpose of enabling her to complète 
the voyage originally intended, and not for the benefit of the insurers 
as well. Under the agreement the return of the Grâce Dollar from 
Gray's Harbor to San Francisco, with the assistance of the tug by 
which she was towed, is to be deemed a new voyage of necessity to 
the nearest and most convenient port for repairs, and the reasonable 
expense incurred in reaching the port so agreed on constitutes a gên- 
erai average charge. The fact that before leaving Gray's Harbor she 
took on a cargo which is not liable to contribute to the expenses of the 
towage is not material. The carriage of this cargo did not increase 
the expense of the towage, and it appears from the agreed statement of 
facts that the défendant, in consenting that the vessel might be towed 
to San Francisco in her disabled condition, did so upon the condition 
that she should take on a cargo of lumber. This condition was doubt- 
less insisted upon because there was less Hability of the vessel founder- 
ing if loaded with lumber than if she should proceed to sea without 
such cargo. It was not intended by the parties that the carriage of 
this cargo should in any manner affect the right of her owners to re- 
cover from the insurers their proportionate share of the expense of 
towing the vessel to the port agreed on. 

Let a decree be entered in favor of the libelant for the sum of $41.35, 
with interest from August 31, 1905, and costs. 
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THE ET. RIO. 

(District Court, S. D. Alabama. April 3, J908.) 

No. 1,166. 

1. TOWAGE — CARE REQUIBED OF TUO — LlABILITY FOR INJURY TO TOW— "COM- 

MON C'aRKIER." 

A towiug tug is not a "comuioii carrier" nor au iusurer, and is bounrt 
ojily to thR exercise of reasonable skill and eare taking luto considération 
the fact tliat it contraets as an expert and is bound to linow tlie channel 
and its usual currents and dangers and to avoid obstructions whieh ouglit 
to be linown to men experienced in its navigation. 

[Ed. Note. — For cases in point, see Cent. I>ig. vol. 4-5, Towage, S 4. 

For other définitions, see Words and Phrases, vol. 2, pp. 1313-1310 ; vol. 
a p. 760.] 

2. SaME— BUKUEN OF Pboof. 

The mère occurrence of an accident to a tow raises no presmnption of 
négligence against the tug, and the burden is on the coniplalning party to 
show a lack of ordinary care. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 45, Towage, § 34.] 

3. Same— Evidence Considered— Towage of Log Rafts. 

A tug w-hich undertook the towage of three rafts of logs tied up in a 
river held not chargeable with négligence for the breaking up of one of 
the rafts by the current of the stream when the tow was being made up, 
but liable for the breaking of one of the otlior two by striking against a 
tree while being towed, on the gronnd that the tow was not properly made 
up, and that the tow line was too long for safe towiug. 

[Ed. Note. — For cases in point, see Cent. Uig. vol. 4-5, Towage, §§ 15, 20.] 

In Admiralty. Libel and cross-libel. 

Stevens & Lyons, for libelant. 
Roach & Chamberlain, for claimant. 

TOULMIN, District Judge. In this case, as bas been said in an- 
other : 

"The difflculty arises not in the law, but in the ascertaiuniont of the facts 
from the évidence, which in cases like the prosent is nsually conflicting." 

This one furnishes no exception to the rule. 

The law is well settled that a tug is neither a common carrier nor 
an insurer, nor is the highest degree of skill and care exacted of her. 
She is bound to exercise reasonable skill and care in the performance 
of the duty assumed, and failure therein is gross fault creating lia- 
bility for injury. A tug is liable only for ordinary care, as nieasured 
by prudent men of that profession. The mère occurrence of an acci- 
dent raises no presumption of négligence against the tug, and the bur- 
den is on the complaining party to show a lack of ordinary care. The 
burden of proof is put ^ipon the libelant to satisfy the court upon the 
évidence presented and upon the reasonable probabilities of the case 
that the tug was guilty of the fault charged through failurè to exercise 
ordinary skill and care. The W. H. Simpson. 80 Fed. IS.'Î, 25 C. C. A. 
:U8 ; The Lady Wimett (D. C.) 92 Fed. 399. The ordinary care re- 
quired of those engaged in the profession of towing is a high one, 
for they hold themselves put as experts. They must know the chanuel 
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and its usual ciirrents and dangers and the proper method of making' 
up tows. A tug is liable for striking upon obstructions in the channel 
wkich ought to be known to men experienced in its navigation. Tlie 
A. R. Robinson (D. C.) 57 Fed. 667; Tlie Margaret, 94 U. S. 494, 24 
L. Ed. 146; Transportation Line v. liope, 95 U. S. 297, 24 L. Ed. 
477; The Webb, 14 Wall. 406, 20 L. Ed. 774. The burden is upon 
the libelant to prove that the tug failed to tow the rafts with that 
degree of skill which prudent navigators usually employ in similar 
circumstances. Authorities supra. 

The libelant allèges and contends that the tug was guilty of great 
négligence, want of skill and care in that : Eirst, the master of the tug 
was unskilled and incompétent to properly command and handle the 
tug while attempting the towing; second, that said master negligently 
undertook to tow said rafts at a time and under conditions which made 
such undertaking dangerous and hazardous to said rafts; and, third, 
that said master failed to use reasonable skill, diligence, and care in 
the manner in which he commanded and handled the said tug and 
tow after said tug took hold of said rafts to tow the same. 

As to the first contention, the court finds that the libelant lias not 
met the burden resting on it to make good this contention. Its proof 
is, in my opinion, wholly insufficient to sustain the charge that the 
master of the tug was incompétent to properly command and handle 
the tug while attempting the towing. 

As to the second proposition, the court finds no satisfactory proof 
that the master of the tug negligently undertook to tow said rafts at 
the time and under conditions then existing. The claim is that the 
conditions were such as made the undertaking dangerous and hazard- 
ous to said rafts, in that the water in Middle river, in which the rafts 
were moored, was somewhat higher than usual, and that the current 
was unusually strong and rapid. There was no direct proof that there 
was any extraordinary danger or hazard in undertaking to tow the 
rafts at that time and under the conditions mentioned. In fact, the 
évidence is that a tug or tow of rafts left the same locality the evening 
before under similar conditions as to water and current and without 
disaster or spécial hazard so far as appears from the évidence. Be- 
sides, so far as the two rafts, which the tug took in tow, were con- 
cerned, the condition of the river as to water and current had no effect. 
It caused no loss or accident to them. But the force of the current 
in the river had a disastrous effect on the inner raft of the three rafts, 
ail of which were tied to the river bank, by carrying it from its moor- 
ings, breaking it up, and scattering the logs composing it about the 
river for some distance below its starting point. 

It is alleged in the libel that this raft was tied to the bank by a line 
or rope, and that this line was broken by the force of the current, 
and the raft thus loosened was driven from its situation, broken up, 
and scattered. The contention of libelant in the évidence and on argu- 
ment is that the raft was tied to the bank, and that when the tug 
proceeded to fasten its tow line tô the middle and outside rafts with 
the view of making up its tow, the master of the tug ordered the men 
who were on the rafts to let go the line with which the rafts, including 
the inner one, were tied to the bank, and by the tug's removing the 
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two outside rafts the inner one became exposed to the full force of 
the current, and thus the disaster to said inner raft occtirred ; the two 
men on the raft having obeyed the said order of the master. It is 
cOntended that this order of the master vvas not only an improper or- 
der at the time and under the circumstances, but evinced great want of 
skill and care. The two men on the rafts were men sent by hbelant 
with boat and gear to go upon the rafts to assist in handhng them and 
to remain on them while being towed that they might be properly pro- 
tected and cared for. Thèse men were witnesses for Hbelant, and 
their évidence was the basis for the contention last referred to. The 
master of the tug denied that he gave the order to the men on the 
rafts to untie the inner raft froni the bank, as testified to by them. On 
the contrary, he testified that he ordered them to tie and make fast to 
the bank the inner raft if it was not already so tied, and to let loose 
the other two rafts from the inner one as he was going to pull them out 
and drop them down to a sa fer place to make up his tow, where he 
would tie them and return for the third raft. He contradicts the two 
witnesses referred to in other material respects, and in this was cor- 
roborated by the engineer of the tug. 

The third contention is that the master failed to use reasonable 
skill, diligence, care, and caution in the manner in which he handled 
the said tug and tow after the tug took hold of said rafts to tow the 
same. My opinion is that this contention is well made, and that the 
master of the tug, in allowing the small raft of the two he had in tow 
to collide with the tree, as shown by the évidence, was guilty of nég- 
ligence. That he failed to exercise due care and caution in towing 
the rafts in that part of the river where the collision occurred, I think, 
is clear. He testified that his tow line was from 150 to 200 feet 
long, and that the rafts were towed side by side, and not one behind 
the other, as the évidence showed was the proper and usual way. The 
évidence also showed that there were many bends in the river, and 
that the collision occurred in a bend. The évidence also showed that 
good pilotage required a much shorter tow line to be used in towing 
rafts in that river than the one used in this instance; that towing 
around thèse bends the tow could be handled and controlled better and 
more successfully by a line of 50 or 60 feet. The weight of the évi- 
dence showed that the line was about 150 feet. The libelant's two 
men who were on the rafts testified that the collision was caused by 
having too long a tow line, although it was, in their opinion, only 
about 60 feet. And the évidence tended to show that there was plenty 
of room in the river to the westward of the tree for the tug and tow 
to hâve passed without trouble. The master of the tug testified that 
15 or 20 logs were lost out of the raft by its collision with the tree. 

The évidence shows that the tug delivered to the Hbelant 137 logs 
for which the respondent in his cross-libel claims the contract price of 
22 cents a log; and also claims for the use of his tugr in picking up 
thèse logs, being some of those which were lost out of the two rafts 
which had been broken. There was no évidence of the number of 
logs in either of the rafts. The Hbelant claims he lost 142 logs. The 
évidence showed that at least 137 logs were picked up and delivered 
to Hbelant by respondent's tug, and that 97 were likewise picked up 
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and delivered by one Chamberlain and for vvhich libelant paid Cham- 
berlain $38.75. How many of thèse logs came out of each raft was 
not ascertained. The raft which remained intact containing 124 logs, 
and which was never delivered by the respondent's tug to the libelant; 
and was subsequently taken by the libelant from the point where it 
had been left by the tug, was at libelant's cost towed to its destination. 

As I understand libelant's claim, it is for the value of 143 logs which 
he claims weré lost by the négligence of the tug's master, and he also 
claims the expCnses incurred in recovering other logs than those de- 
livered by respondent's tug, admitting his liability to the tug for 137 
logs delivered by her at 22 cents a log. The tug's owner claims not 
only this sum, but also hire for the use of the tug in picking up and 
saving the said 137 logs. The claim last mentioned is based on an 
alleged agreement and promise of one Meaher that the said owner 
would be paid extra for the tug's service. Meaher was an employé of 
libelant to whom the master of the tug reported the disastrous condi- 
tion of things and asked for advice or instructions. Meaher denied 
having made any such agreement or promise as alleged, but testified 
that he stated to the owner and master that the tug should return and 
endeavor to save the logs ; that the tug was responsible for them ; that 
he could not promise that the tug should be paid extra for the service ; 
that he had no authority to do so, but that to aid them in the work 
he would fùrnish them some men and gear, which he did; that this was 
ail he agreed to do, and this he did. He had no authority to bind the 
libelant and did not assume to do so. 

The proof is not sufficient, in my opinion, to show with any degree 
of clearness a want of ordinary care and skill on the part, of the tug 
so as to entitle the libelant to damages for the loss of the logs from 
the raft callèd the "inside raft," being the one next to the bank, as to 
which there is conflict of évidence whether the tow line of the tug 
was or was not at any time fastened to if, and also whether the master 
of the tiag did or did not order the line on said raft to be made fast to 
the bank or to be loosed therefrom. MoreOver, my opinion is that the 
libelant's men, who were on the rafts for the purpose of protecting and 
caring for ' them, should hâve seen the necessity' 6i tying the inner 
raft tothê bank, if not a!lready securely fastened. I think this was 
their duty, undér the circùmstànces shown, irrespèctive of an order 
from thé master of the tug. 

I do not think that the cross-libelant should recover hire for the tug. 

I find thât the libelant owes the tug the sum of $53.89. I also fînd 
the libelant paid Chamberlain $38.75 for the logs pickedup by him and 
delivered to libelant. I f urther find that the libelant incurred expense in 
towirig the 'raft of 124 logs to its destination, Which service the re- 
spondent ùhdertook to perform and abandoned, thus breaking its con- 
tract, ahd,'wh"ilè the amôunt of that expense isnot defïnitely shown, I 
take it 22 cents a log is.a reasonable amount to be allowed from évi- 
dence in the càse, aggregating $27.28, which I awàrd the libelant as 
damages. Thus I find libelant entitled to $66.03, and the cross-libelant 
entitled to $53.89. Deduct $53.89 from $66.03, and it leaves a bal- 
ance due libelant of $12.14, for which a decree will be entered. 
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OROVILLE & X. R. CO. v. LEGGETT et al. 

(Circuit Court, N. D. Califoniia. May 21, 1908.) 

No. 14,602. 

1. Removal or Causes— DivERSiTY of C'itizenship— Separable Controveesy. 

The question whetber there is a separable coutroversy warranting a 
removal of a cause niust be determined by the state of the pleadings 
aiiil the record of the case at the time of the application for removal, 
and not by the allégations of the pétition therefor, or the subséquent 
proceedings whleh may be had in the Circuit Court. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 42, Removal of Causes, 
§ 115. 

Separable controversy, see notes to Robbins v. Ellenbogen, 18 C. C. A. 
86; Meeke v. Valleytown Min. Co., 35 C. C A. 155.] 

2. Samb—Condbmnation I'boceedings— Ownebs of Sepabate Intehests in 

SaME PEOPEitTY. 

An action in a state court to condemn riglit of vvay over a tract of land, 
the fee of which Is owned by a défendant who Is a citizen of the same 
state as plaintlff, does not Involve a separable controversy betweeu plain- 
tiff and a nonresldent défendant, joined as having a leaseliold interest 
in ail or a part of the tract, which entitles the latter to remove the cause 
into a fédéral court, although he may be entitled to a separate avvard of 
compensation covering his interest. 

On Motion to Remand to State Court. 
Wm. H. Devlin, for plaintiff. 

Roger Johnson, for défendant Nevada Gold Dredging Company. 
W. E. Duncan, Jr., for défendant James H. Leggett. 
A. F. Jones, for défendants Bank of Rideout, Smith & Co. and 
Boston & California Dredging Company. 

FARRINGTON,. District Judge. This action was brought in the 
superior court of the state of CaHfornia for Butte county by Oro- 
ville & Nelson Railroad Company, a California corporation, against 
James H. Leggett, Boston & California Dredging Company, a Maine 
corporation, Nevada Gold Dredging Company, a Nevada corporation, 
Valley Contracting Company, a California corporation, Bank of Ride- 
out, Smith & Co., a California corporation, John Doe, Richard Roc, 
James Brown, and Peter Smith. The object of the suit is to condemn 
and appropriate for railroad purposes a strip of land situated in Butte 
county, Cal. On pétition of the Nevada Gold Dredging Company the 
cause was removed to this court November 4, 1907, on the ground that 
it présents a separable controversy between that défendant and plain- 
tiff. The défendant Leggett now moves to remand the case, be- 
cause, as he contends, it involves no such controversy. The motion is 
resisted, not only by the dredging company, but also by plaintiff. 
No answer has been filed. 

This court has no jurisdiction on the ground of diverse citizenship, 
because plaintiff and several of the défendants are citizens of the same 
state. It is not pretended that a fédéral question is involved, and 
therefore the jurisdiction of this court dépends upon the existence 
of a separable controversy between plaintiff and the said dredg- 
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ing Company. It has been held repeatedly that, in determining the 
existence of sucli a controversy, the court will look only to the record 
as it stood in the state court at the time the pétition for removal was 
filed. "The cause of the action is the subject-niatter of the contro- 
versy, and that is, for ail the purposes of the suit, whatever the plain- 
tif? déclares it to be in his pleadings." Alabama So. Ry. Co. v. 
Thompson, 200 U. S. 206, 315, 26 Sup. Ct. 161, 163, 50 L. Ed. 441. 
"The question whether there is a separable controversy warranting 
a removal to the Circuit Court of the United States must be determin- 
ed by the state of the pleadings and the record of the case at the time 
of the application for removal, and not by the allégations of the pé- 
tition therefor, or the subséquent proceedings which may be had in 
the Circuit Court." Wilson v. Oswego Township, 151 U. S. 56, 66, 
14 Sup. Ct. 359, 363, 38 L. Ed. 70; Thomas v. Great Northern Ry. 
Co., 147 Fed. 83, 85, 77 C. C. A. 255 ; Offner v. Chicago, E. & R. 
Co., 148 Fed. 301, 202, 78 C. C. A. 359 ; Shane v. Butte Electric Ry. 
Co. (C. C.) 150 Fed. 801; Moon on Removal of Causes, §' 141, p. 
402. 

It is averred în the complaint : 

"That plaintiff is informed and believes, and tlierefore allèges, that the 
défendant James H. Leggett daims to own and is the owner of the tract of 
land hereinbefore particularly described, and also the larger tract of whleh 
It is a part ; that each of the défendants Boston & California Dredging Com- 
pany, Valley Contracting Company, and Nevada Gold Dredging Company 
claims an Interest or estate In said tract of land * * * and in said larger 
tract of whlch it is a part as lessees of said défendant James H. Leggett" 

The défendant Bank of Rideout, Smith & Co. holds a mortgage on 
said strip of land and on the larger tract of which it is a part. The 
remaining défendants claim interests in the land in question, the 
nature and extent of which are unknown to plaintitï. 

That portion of the removal section of the judiciary act which is 

pertinent reads as follows : 

"And when in any suit mentloned In this section there shall be a contro- 
versy which is wholly between citizens of différent states, and which can be 
fully determlned as between them, then either one or more of the défendants 
actually interested in such controversy may remove said suit into the Cir- 
cuit Court of the United States for the proper district." 4 Fed. St. Ann. p. 312. 

The controversy between citizens of différent states which is con- 
templated by this act is one "which can be fully determined as be- 
tween them." "By the settled construction of this section, the whole 
subject-matter of the suit must be capable of being finally determined 
as between them, and complète relief afforded as to the separate 
cause of action, without the présence of others originally made par- 
ties to the suit." Torrence v. Shedd, 144 U. S. 527, 530, 12 Sup. Ct. 
726, 727, 36 E. Ed. 528. This is especially true where the complaint 
présents but a single cause of action. 

In the présent case, the complaint simply shows that the land sought 
to be condemned is one tract ail owned by défendant Leggett, that 
three of the défendants hâve leasehold interests therein, and that one 
bas a mortgage lien thereon. The interest of each lessee and of the 
mortgagee may constitute a separate and distinct estate which wi!I 
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justify, and ultimately demand, a separate and distinct award; but, 
nevertheless, the object of the suit is to condemn the entire tract. 
There is but a single cause of action. Tlie relief sought against the 
leaseholders and the bank is but an incident to the main issue, and 
the façt that one of the leases may concern the dredging company alone 
does net render the action divisible. The plaintiff had a right to join 
as défendants ail parties who daim an interest in the land in question, 
and thus extinguish in one action ail adverse interests, and avoid 
further litigation. The plaintiff seeks complète, not partial, relief, 
and a decree which will adjudge to each défendant the value of his 
interest in the land. 

The whole subject-matter of this action, as set out in the complaint, 
cannot be fully determined between plaintifï and the dredging com- 
pany without the présence of other défendants, because the inter- 
ests of Leggett and the bank extend to every part of the land, and 
both, like the plaintifï, are citizens of California. The fact that 
défendants can file separate answers, tendering distinct and varying 
issues relating to their respective estâtes in the one tract of land, does 
not create separable controversies within the meaning of the statute. 

In Bellaire v. Baltimore & Ohio Railroad Company, 146 U. S. 117, 
119, 13 Sup. .Ct. 16, 36 L. Ed. 910, suit was brought by the city of 
Bellaire to condemn a strip of land 160 feet long by 60 feet wide. 
Of this strip the Baltimore & Ohio Railroad Company was in posses- 
sion under a lease from its codefendant. The lower court held that 
the value of the leasehold was an interest wholly distinct and apart 
from the interest of the défendant who owned the fee, and that it 
constituted a separable controversy. The Suprême Court, however, 
held that : 

'"The object of the suit was to condemn and appropriate to the public use 
a single lot of land, and not (as In Union Pacific Railway v. Kansas, 115 U. 
S. 2. 22, 5 Sup Ct. 1113, 29 L. Ed. 319) several lots of land, each owned by 
a différent person. The cause of action alleged, and consequently the subject- 
matter of the controversy, was whether the whole lot should be condemned, 
and that controversy was not the less a single and entire one because the 
two défendants owned distinct interests In the land and might be entitled to 
separate awards of damages. Kohi v. United States, 01 U. S. 367, 377, 378, 
23 L. Ed. 449. The ascertaining of those interests, and the assessment of 
those damages, were but incidents to the principal controversy, and did not 
make that controversy divisible, so that the right of either défendant could 
be fully determined by itself, apart from the right of the other défendant, and 
from the main issue between both défendants on the one side and the 
plaintiff on the other." 

Where the object of the suit is to condemn and appropriate to pub- 
lic use separate and distinct tracts of land, each owned by a différent 
person, each constitutes a separable controversy. Deepwater Rail- 
way Co. V. Western, etc., Co. (C. C.) 152 Fed. 8.34, 826; Railroad 
Co. V. McKell (C. C.) 75 Fed. 34. 

In the case last cited the fee to the entire tract of land sought to 
be condemned was in McKell. McKell had leased a portion of the 
tract to one of his codefendants, who, in turn, had sublet to another. 
Plaintiff and McKell were citizens of différent states. Plaintiff and 
McKell's tenants were citizens of the same state. Judge Jackson held 
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that as to the portion of the land which had not beeti lèased there 
was a separable controversy between plaintiiï and McKell which might 
be removed to the fédéral court. It should be noted hère that none 
of McKell's codefendants had any interest in that portion of the land 
not leased. If the dredging company were the owner of a separate 
and distinct portion of the tract of land in question, and no other de- 
fendant had any interest therein, we should hâve a state of facts sim- 
ilar to those in Railway Co. v. McKell, but no such state of facts is 
disclosed either by the complainant or by the pétition for removal. 
It is alleged in the pétition : 

"That the cause of action set up m said suit against your petitloner is a 
severable controversy, separate and distinct from tlaat alleged against any 
otlier défendant; ♦ * * that said suit is brought by piaintiff to coudemn 
and talîe for public use a certain tract of land described lu the plaintiff's 
complalnt therein ; and that your petitloner clalms and owns a separate and 
distinct part thereof and estate therein and is entitled to haVe found and ad- 
judged to it a separate compensation for said taklng." 

The pétition does not define with any degree of certainty or préci- 
sion the character or location of the portion of the land claimed by the 
dredging company. The fact that it claims a distinct part or estate 
is not inconsistent with the existence of a like claim in ahother de- 
fendant to the same pièce of land, and the allégation of ownership 
Of a separate and distinct part and estate of that tract of land does not 
exclude the idea that some other défendant may hâve a mortgage 
lien or a leasehold interest in the same tract which is claimed by the 
dredging company. 2 Lewis on Eminent Domain, § 335. 

It is contended that under the rule announced in Railway Co. v. 
McKell, supra, there is a severable controversy as to the dredging 
company, because in its pétition for removal that company says it* is 
interested with Leggett in only a part of the land described in the 
complaint. I do not so tmderstand the conclusions of Judge Jackson. 
What he does décide is that there is a separable controversy as to that 
portion of land owned by McKell in which his codefendants hâve no 
interest. The separate controversy is between plaintiflf and McKell, 
not between piaintiff and McKell's tenants. 

This conclusion leads us to another important considération. In 
order to justify a fédéral court in asSuming jurisdiction in a case like 
this, there must not only be a separate controversy, but removal must 
be sought by a défendant actually interested in the separate contro- 
versy. This follows from the language of the statute relating to re- 
movals, which confers the right of removal only upon the défendant 
or défendants actually interested in the separable controversy. Moon 
on Removal of Causes, § 151; Rand v. Walker, 117 U. S. 340, 345, 
6 Sup. Ct. 769, 29 L. Ed. 907. 

In the case last cited it was argued that the order to remand was 
erroneous because the bill showed a separable controversy between 
piaintiff and certain of the défendants. Chief Justice Waite said : 

"As to this it is sufflcient to say that nelther of the parties to this contro- 
versy, if it be separable— a question which we do not décide — hâve petitloned 
for removal, and the right to remove a suit on the ground of a separable con- 



troversy is, by the statute, conflned to the parties actually Interested in su» 
coDtroversy." 

There is nothing in the pleadings, or even in the pétition for remov- 
al, which justifies the court in assuming that the interest of the de- 
fendant Leggett and the lien of the bank do not extend to that very 
part of the tract in question which the dredging company claims. Both 
Leggett and the bank are therefore necessary to a complète settle- 
ment of the controversy. The fact that they are citizens of the same 
State as the plaintiff bars the jurisdiction of this court. 

The cause will be remanded to the state court. 



In re McLOON. 

(District Court, D. Maine. July 1, 1908.) 

No. 172. 

1. B.iîîKIlUPTCy— "ACTS OF BANKBUPTCY"— CONVEYANCE WITII INTENT TO DE- 

JJ'BAUD CrEDITOBS. 

To constitute an act of bankruptcy under Jîankr. Act ,Iuly 1, 1898, c. 
541, § 3a(l), 30 Stat. 546 (U. S. Coinp. St. 1901, p. 3422), by conveying 
property with intent to hinder, delay, or defraud creditors, there mnst 
hâve been an actual fraudulent Intention which inipeaches the bona fldes 
of the transaction. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 1, p. 
118; vol. 8, p. 7562.] 

2. Same— Intent to Pkefee Obeditok— "Act of Bankruptcy." 

An alleged bankrupt executed a mortgaîje of property to her son to se- 
cure him for advances made at the tiuie and to be thereafter made to pay 
debts which she then owed. The mortgage was not recorded for several 
months, but she testlfled that she did not know sueh fact, but supposed 
It was recorded. that she considered lierself solvent and expected to pay 
ail of her creditoTs and made the mortgage to obtaln further tlme and 
prevent a sacrifice of her property, and it was shown that between the 
time of the giving of the mortgage and the flling of the pétition in banlc- 
niptcy her indebtedness was reduced, and that no new debts were con- 
tracted unless secured at the time. At the time of giving the mortgage 
the son was not a creditor. Helû, that the giving of the mortgage was 
not an act of bankruptcy under Bankr Act .July 1, 1898, c. 541i § 3a(l,2). 
30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), either as a transfer made with 
intent to hinder, delay, or defraud creditors or to prefer a creditor. 

In Bankruptcy. On involuntary pétition. 

AlanL. Bird and Joseph E. Moore, for petitioning creditors. 
Arthur S. Littlefield and Albert S. Woodman, for alleged bankrupt. 

HALE, District Judge. This case cornes before the court upon the 
question of adjudication. Has the respondent committed an act of 
bankruptcy ? The pétition allèges : 

"First. That said Adelle M. McLoon did convey, transfer, exécute, and make 
a mortgage to Albert C. McLoon of Koekland, aforesaid, on the 9th day of 
September, A. D. 1905, as appears on the face of the deed, but which is ac- 
knowledged on September 9, 1006, an^ recorded in the Knox registry of deeds 
at Rockland on the 31st day of December, A. D. 1906, .at 9:30 o'clock In the 
forenoon, in Book 139, p. 356, the aforesaid date of record being within four 
months prier to the date of the flling of this pétition, of several pièces and par- 
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cels of real estate beîng then the owner thereof, that is, ail lier real estate 
In said county in whatever town and wherever situated, as more particularly 
described In said mortgage, witli intent to hinder, delay, defraud ber creditors. 
did malie, exécute, and transfer ail her said property by mortgage aXoresald 
to Albert O. McLoon. 

"Second. That said Adelle M. MeLoon did exécute and make a mortgage to 
Albert C. Mel.oon oC Rockland, aforesaid, of ail of her real estate in said 
county of Knox, in whatever town and wherever situated, as more particular- 
ly described in sftid mortgage, bearlng date on the 9th day of September, A. 
D. 1905, as appears on the face of the deed, but which deed is acknowledged on 
September 9, 1906, and recorded in the ofBce of the register of deeds in and 
for said county of Knox, at Rockland, on the 31st day of December, A. D. 
1906, at 9:30 o'clock a. m. in Book 139, p. 356, the aforesaid date of record 
being within four months prior to the date of the flllng of this pétition, said 
Adelle M. McLoon being then Insolvent, and then well knowing that she was 
insolvent, and being then indebted to said creditors and to Albert C. McLoon 
of Rockland and to divers other creditors, with intent to prefer over the other 
creditors said Albert O. McLoon who was then her créditer as aforesaid. did 
malie and exécute and transfer said property by m.ortgage as aforesaid." 

The third allégation of an act of bankruptcy is gênerai. 

1. Did the respondent exécute the mortgage to her son, Albert C. 
McLoon, with intent to hinder, delà)', and defraud her creditors, as 
alleged in the first paragraph of the pétition? 

This allégation is drawn under section 3a (1) of the bankrupt act 
(Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 
3422]), which provides: 

"Acts of bankruptcy by a person shall conslst of his having conveyed, 
transferred, concealed, or removed, or permitted to be concealed or removed, 
any part of his property with intent to hinder, delay, or defraud hls creditors, 
or any of them." 

The intention which is brought into question by this act must be an 
actual intention. In Lansing Boiler Works v. Ryerson, 138 Fed. 701, 
63 C. Ç. A. 353, in speaking for the Circuit Court of Appeals for the 
Sixth Circuit, Judge Severens said : 

"The test of the conveyances intended by subsection 1 of section 3 is that of 
the bona fldes of the transfer, for it is the well-settled law that a conveyance 
made in good faitli, whether for an antécédent or présent considération, is 
not forbidden by such statutes, notwithstandlng the efCect may be that it 
hinders or delays creditors by removing from their reach assets of the dcbtor." 

In Richardson v. Shaw (in an opinion recently reported, but as yet 

unpublished) 28 Sup. Ct. 513, 52 L. Ed. , the Suprême Court held 

that there is nothing in the bankrupt act which prevents an insolvent 
person from disposing of his property, provided his dealings are con- 
ducted without any purpose of defrauding his creditors or giving a 
préférence to any of them. In speaking for the court, Mr. Justice 
Day cites with approval Cook v. TuUis, 18 Wall. 332, 340, 31 h. Ed. 
933, where Mr. Justice Field said: 

"There is nothing in the banl^rupt act, either in Its language or object, which 
prevents an insolvent from dealing with his property, selling or exchanging it 
for other property at any time before proeeedings in bankruptcy are taken 
by or against him, provided such dealing be conducted without any purpose to 
defraud or delay his creditors or give préférence to any one, and does not 
impair the value of hls estate. An Insolvent is not bound, in the misf ortuno 
of his insolvency, to abandon ail dealing with hls property ; his creditors can 
only complain if he waste his estate or give préférence in its disposition to 
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one over another. His dealing will stand if it leave his estate in as good 
pllght and condition as previously." 

In the case before me, the respondent testifies that she made the 
transfer to her son in good faith, supposing that she was solvent; that, 
just before she made the transfer, one of the banks which is now a 
petitioning creditor, soHcited payment of some of her indebtedness 
which had become due; that she thereupon made the transfer to her 
son, to secure him for making the payment to the bank, and for the 
gênerai purpose of securing him for advancements which he should 
make to pay her creditors, she beheving then, and still believing, that 
her estate is sufficient to pay them in f ull ; that she looked to her son 
to advance what might be necessary to prevent a sacrifice of her prop- 
erty, and to satisfy her creditors, until such time as sufficient money 
could be raised to pay them in full. In pursuance of the intention of 
the respondent and her son, her indebtedness has been reduced between 
the date of the giving of the mortgage, September 9, 1905, and the date 
of the filing of the pétition in bankruptcy. No further debts were con- 
tracted during that time, unless the indebtedness was secured at the 
time it was incurred. The mortgage was not recorded at the time it 
was given, nor for some months after; but the testimony of the re- 
spondent is that she supposed it was recorded, and that she was surpris- 
ed when she found it had not been recorded. It is in proof that on 
April 10, 1906, she gave her son a very comprehensive power of attor- 
ney, although not a gênerai one. That paper is in évidence. The son 
testifies that, before this power of attorney, there had been another one 
"not nearly so strong" ; but it is not put in évidence, so that the only 
power of attorney before me is the one dated April 10, 1906. I speak 
especially of this power of attorney, because it might be urged that, al- 
though she herself did not know that the mortgage was not recorded, 
still she would be estopped to set up this lack of knowledge in her own 
behalf if, at the date of the mortgage, there was an existing power of 
attorney to her son by which she made it possible for him, in her be- 
half, to withhold the mortgage from record, and thus make it a secret 
mortgage as against creditors whose debts should afterwards be in- 
curred; but, as I hâve said, the mortgage is of an earlier date, and 
there were no unsecured debts incurred after it was made. The facts 
in this case do not show such failure to record a mortgage as can 
be held to be a part of a scheme to hinder, delà)', and defraud creditors. 
In the Shaw Case (D. C.) 146 Fed. 273, the delivery of the mortgage 
was secret, and there was a distinct and affirmative understanding that 
the mortgage was not to be recorded. This court further discussed 
the question of the effect of a secret and unrecorded mortgage. In 
the Hanson Case, 155 Fed. 348, 352, this court held such state of 
facts to constitute a part of a conspiracy to defraud. In the case at 
bar, the testimony falls short of proving that the mortgage was secret, 
and that it was kept from record by a corrupt design upon the part 
of the respondent. The facts in the case induce the conclusion in my 
mind that the mortgage was not made with intent to hinder, delay, 
and defraud any part of her creditors, but with the gênerai intention 
of paying ail her creditors. 
1(52 F.— 37 
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2. Section 3a(2) of the bankrupt act provides that an act of bank- 
ruptcyby a person shall consist of his. having "transferred, while in- 
solvent, any portion of his property to one or more of his creditors 
with intent to prefer such creditors over his other creditors." 

The second allégation of this pétition is drawn under the foregoing 
provision of the bankrupt act. In Richardson v. Shaw, supra, Mr. 
Justice Day, in his opinion, said : 

"The bankrupt act, in section GOa, provides: 'A person sliall be deemed to 
bave given a préférence if, being insolvent, he bas witliin four months before 
the filing of the pétition, or after the fillng of the pétition, or after the flliug 
of the pétition, 'and before the adjudication, procured or suffered a judgment 
to be entered against himself in JC^vor of any persou, or made a transfer of 
any of his property, and the effeet of the enforcemeut of such judgment or 
transfer will be to eiiablë any one of his creditors to obtain a gréa ter percent- 
age of his debt' than any other of such creditors of the same class.' A 
'creditor' is defined to include any one who owns a demand or claini provable 
in bankruptcy. Section 1, subd. 9, Bankr. Act July 1, 1898, c. 541, 30 Stat. 
544; (U. S. Comp. St. 1901, p. 3419). It is essential therefore, in order to set 
asldé the alleged préférence, that Shaw & Oo. at the tilne of the transfer 
should hâve stood In the relation of creditor to the bankrupt." 

In the case before me, when Mrs. McLoon sought the assistance of 
her son to aid her in paying her creditors, he himself was not a 
creditor. The testimony shows that his aid was solicited in paying 
her creditors. 

In the Andrews Case, 144 Fed. 922, 75 C. C. A. 563, it has been held 
by the Circuit Court of Appeals in this circuit that the intention to 
prefer must be an actual intention, and not an attributed one, and that 
it cannot be presumed from the f act alone that the debtor knew he was 
insolvent when he made the payment of the pre-existing debt. In 
Stevens v. Holway Company (D. C.) 156 Fed. 90, this court had oc^ 
casion to cite the Andrews Case, and to quote the language of Judge 
Putnam. In the case now before the courte the testimony is persuasive 
that the debtor did not know that she was insolvent, and that she did 
not, in the language of Judge Putnam in the Andrews Case, "hâve 
knowledge of the essential facts which tend to produce the resulting 
conséquences." The- testimony convinces me that she sought the aid 
of her son, who w£^s not a créditer; that she made the transfer to him 
with the intent, not to prefer a portion of her creditors, but to pay 
ail of them. I . 

I am forced to the conclusion that the petitioners hâve not sustained 
the burden upon them of showing that the alleged bankrupt has com- 
mitted an act of bankruptcy. 

The pétition is therefore dismissed, with costs to the respondent. 
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POND et al. V. NEWELTj. 

(Circuit Court, D. Massachusetts. May 20, 1908.) 

No. 78 (Old No. 1,728). 

COEPORATIONS— STATUTORY LlABILlTY Oï DiEECTOES FOE ILLEGAL INDEBT- 
EDNESS — ReJIEDT FOE ENFOECEJIENT. 

Under Gen. I^aws R. I. c. 180, wliicti by section 15 limits tlie indebt- 
edness wliieh may be lawfully incurred by a corporation to tbe amount 
of its capital stock, and, in case such limit Is exeeeded, makes the di- 
rectors at the time joiutly and severally liable for the excess, and section 
21, which provides a remedy for enforeement of such liability by an ac- 
tion of the case by any créditer against any one or more of such direct- 
ors, such remedy is exclusive, and a bill in equity cannot be maintained 
in a fédéral court in another state against a director based on such 
statutory liability. 

In Equity. 

Barney & See, for plaîntiffs. 

Frederick B. Byram, Seeber Edwards, and Edwards & Angell, for 
défendant. 

COLT, Circuit Judge. This is a bill in equity brought by certain 
creditors in behalf of themselves and ail other creditors to enforce 
an alleged liability of the défendant as a director in the W. W. Aldrich 
Company, a corporation organized under the laws of Rhode Island. 

The bill allèges that "by reason of the directors of said the W. W. 
Aldrich Company pérmitting the indebtedness of said company to 
exceed the amount of its capital stock actually paid in, said directors 
and each of them, including the said Oscar D. Newell, hâve under the 
law in that behalf made and provided made themselves jointly and 
severally liable to the extent of such excess for ail the debts of said 
company then existing or contracted while they respectively continued 
in office and until the debts shall be reduced to the amount of the 
capital stock of such company paid in." 

The first question we hâve to détermine is whether, under the Rhode 
Island statutes, a bill in equity will lie for the enforeement of this 
liability. 

The liability of directors for the debts of a corporation in excess 
of the amount of the capital stock actually paid in arises under section 
15 of chapter 180 of the General Laws of 1896 of Rhode Island: 

"See. 15. The whole amount of the debts which any such corporation shall 
at any time owe shall not exceed the amount of its capital stock actually 
paid in ; and in case of any excess, the directors under whose administration 
it shall happen shall be jointly and severally liable, to the extent of such ex- 
cess, for ail the debts of the company then existing, and for ail that shall be 
contracted as long as they shall respectively continue in office, and until 
the debts shall be reduced to the amount of the capital stock of such company 
paid in." 

Section 31 of this chapter provides a spécial form of remedy. This 
section reads as follows : 

"Sec. 21. Whenever any of the offlcers of any manufacturing company shall 
be liable, by the provisions of this chapter, to pay the debts of such company 
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or any part thereof any person to wliom they may be so liable may Iiave an 
action of the case against any one or, more of the said officers, and tbe déc- 
laration In such action shall state the claim against tbe Company and 
the ground on wbidh the plaintiffi expects to charge the défendant persoually. 
and such action may be brougbt, notwitlistanding the pendency of an ac- 
tion against tbe compauy for the recovery of tlie same claim or demand, and 
botb of the actions may be prosecuted until tbe plalntiff shall obtain the pay- 
ment of bis debt and the costs of both actions." 

In Legg V. Dewing, 25 R. I. 568, 569, 57 Atl. 37-3, the Suprême 
Court of Rhode Island held that the only remedy provided by statute 
was an action of the case under section 21 of chapter 180, the concur- 
rent remedy by bill in equity which formerly existed having been re- 
pealed by an act of the General Assembly passed April 20, 1876, Pub. 
Laws 1873-78, p. 300, c. 555. In its opinion the court said: 

"The rigbt to bold the director personally for tbe debts of tbe corporation 
only exists by virtue of the statute, and bence tbe complainant is liniited to 
tbe mode of relief there glven (Inman v. Tripp. 11. R. I. 520, 23 Am. Rep. sj20 ; 
Smith V. Tripp, 14 R. I. 112 ; Almy v. Coggeshall, 19 R. I. 549, 36 Atl. 1124 ; 
Oolt V. Sears Commercial Co., 20 R. I. 323, 38 At!. 1056; Willougbby v. Alleu, 
25 R. I. 531, 56 Atl. 1109), -which, is by action of the case, against one. or 
more of tbe oflicers wbo are liable. Chapter 180, § 21. Section 22 does in- 
deed allow a bill in equity to be brought to enforce tbe liability of stockbold- 
ers ; but, as \ye bave said, we do not find any such case sufficiently stated in 
tbe bill, and no such choice of remédies is given by section 21. Section 20 of 
chapter 128 of the Revised Statutes of 1857, appearing later as section 21 of 
chapter 142 of the General Statutes of 1872, which gives a remedy in equity in 
such a case, was amended by Pub. Laws 1873-78, p. 300, c. 555, April 20, 1876, 
so as to exclude a suit In equity against an officer of a corporation as such." 

It ïs true that, where the state statutes provide no remedy for the 
enforcement of this liabihty, the only appropriate remedy in the 
courts of the United States is by a bill in equity. Stone v. Chisolm, 
113 U. S. 302, 308, 5 Sup. Ct. 497, 28 L. Ed. 991 ; Hornor v. Hen- 
ning, 93 U. S. 228, 230, 23 L. Ed. 879. It has also been held in Massa- 
chusetts that, where the state statutes provide concurrent remédies at 
law and in equity, the only remedy available is in equity. Merchants' 
Bank v. Stevenson, 10 Gray (Mass.) 232, 235 ; Merchants' Bank v. 
Stevenson, o Allen (Mass.) 398, 400, 401 ; Cochrane v. Reed, 13 Al- 
len (Mass.) 455, 456. 

Thèse cases, however, hâve no application to the case at bar, because 
the statutes of Rhode Island hâve provided a remedy, and hâve limit- 
ed that remedy to an action at law under section 21 ; and it is well 
settled that where the liability and the remedy are created by statute, 
the remedy provided is exclusive of ail others. Pollard v. Bailey, 20 
Wall. 520, 527, 22 h. Ed. 376; Middletown Bank v. Railway Com- 
pany, 197 U. S. 394, 25 Sup. Ct. 462, 49 L. Ed. 803. In Pollard v. 
Bailey, the court said: 

"The liability and the remedy were created by the same statute. This 
being so, the remedy provided is exclusive of ail others. A gênerai liability 
created by statute witbout a remedy may be enforced by an appropriate coni- 
mon-law action. But, where the provision for the liability is coupled witb a 
provision for a spécial remedy, that remedy, and that alone, must be em- 
ployed." 

The complainant contends that this court in the case at bar shoukl 
foUow thfe Massachusetts rule. This position, however, is clearly un- 
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tenable. The W. W. Aldrich Company is a Rhode Island corporation, 
and this liability can only be enforced in the mode prescribed by the 
statutes of Rhode Island. Upon this point it is only necessary to 
cite the language of Mr. Justice Grav, speaking for the court, in 
Fourth National Bank v. Francklyn, 120 U. S. 747; 758, 7 Sup. Ct. 
757, 763, 30 L. Ed. 835 : 

"In ail the ciiversity of opinion in tlie courts of the différent states, upon the 
question how l'ar a liability, iiuposed upon stoekholders in a corporation b.y 
the Inw of the state whicli créâtes it, can bo pursuod in a court lield heyond 
the limits of that state, no case lias beeu found in whieh sueh a liability has 
heen enforced by any court, without a compliance with the conditions appli- 
cable to it under the législative acts and judicial décisions of the state which 
créâtes the corporation and imposes the liability. To hold that it could be 
enforced without such compliance would be to subjeet stoekholders residing 
out of the state to a greater burden than doniestic stoekholders. 

"Tlie provisions of the Rhode Island statutes, which made tlie stoekhold- 
ers of the Atlantic De Laine Company liable for its debts, were coupled with 
provisions prescribing tlie form of reniedy, which still remains in force, ex- 
ccpt so far as they hâve been modified by the latter statute of the same 
state. By the décisions of this court, as well as by those of the courts, both 
state and fédéral, held withiii the state and district of Rhode Island, and of 
the highest court of Massachusetts, where thèse provisions had their origin 
and their first judicial construction, this liability can be enforced only in the 
mode prescribed by the statutes of Rhode Island. The présent suit, therefore, 
not being a bill in equity, or an action upon a judgment against tlie corpora- 
tion, which are the only forms of remedy authorized by thèse statutes, but 
being an independent action at law upon the original liability of the stock- 
liolder, cannot be maintained, and the Circuit Court rightly so held." 

Since the remedy by bill in equity for the enforcement of this lia- 
bility was repealed by the act of April 20, 1870, and since, as was said 
by the Suprême Court in Legg v. Dewing, no choice of remédies is 
given by section 21 of chapter 180, it follows that the présent bill must 
be dismissed. 

Bill to be dismissed, with costs. 



CONANT et al. v. KINNEY. 

(Circuit Court, D. Rhode Island. June 24, 1908.) 

No. 2,829, Law. 

Inteenal Rbvenue — Suit to Recover Taxes Paid — Intekest. 

The facts that an internai revenue collector is required by Rev. St. § 
3210 (U. a. Comp. St. 1901, p. 2082), to pay ail taxes collected into the 
treasury daily, and that provision is made by sections 989 and 3220 (U. 
S. Comp. St. 1901, pp. 708, 2086), for paying judgments recovered against 
a collector out of the treasury, do not make a suit against a collector 
to recover Judgment for the aniount of a legacy tax illegally exacted 
and paid under protest one against the United States, so as to preclude 
tjie recovery of interest, and interest is recoverable in such case from 
the date of the payment. 

Edwards & Angell and Frank H. Swan, for plaintifïs. 
C. A. Wilson, U. S. Atty., for défendant. 

BROWN, District Judge. This is an action against the collector 
for the recovery of a legacy tax paid under protest. 
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The demurrer of the défendant was overruled by opinion of this 
court filed Mardi 23, 1908, foUowing the décision of the Circuit 
Court of Appeals fôr this circuit in Gill v. Austin, 157 Fed. 334, 84 
C. C. A. 677. The question is now raised whether the judgment 
should be for tHe amount of the tax paid under protest, without in- 
terest, or whether plaintifï is entitled to interest, and, if so, whether 
from the date of the payment of the tax, March 31, 1904, or from 
September 14, 1905, six months after the date of the filing of plain- 
tiflf's appeal. 

For the United States it is contended that the suit is in légal eflfect 
a suit against the United States. In support of this contention réf- 
érence is made to section 3S10 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 2083), which relates to the payment of taxes into the treas- 
ury; also, to Philadelphia v. Collector, 5 Wall. 720-733, 18 L. Ed. 
614, and Com'rs v. Buckner (C. C.) 48 Fed. 533. 

The plaintifï relies upon Erskine v. Van Arsdale, 15 Wall. 75, 
31 L. Ed. 63 (cited in Schell v. Cochran, 107 U. S. 626, 2 Sup. Ct. 
827, 27 L. Ed. 543), as exactly in point. The plaintiff also refers to 
United States v. Sherman, 98 U. S. 565, 25 L. Ed. 235. 

In référence to the certificate of probable cause, which prevents the 
issuance of exécution j^ainst the collector, the court said, in United 
States V. Sherman: 

"Wlien the certificate Is glven, the clalm of the plaintiff In the suit Is 
practically converted into a claim against the government, but not until then. 
Before that time the government is under no obligation, and the Secretary 
of the Treasury is not at llberty to pay. When the obligation arlses it is 
an obligation to pay the amount recovered; that is, the amount for which 
Judgment has been glven." 

In Clapp V. Mason, 94 U. S. 589, 24 L. Ed. 212, a judgment with 
interest was affirmed. 

It is stated by counsel for the plaintiff that in Gill v. Austin, 157 
Fed. 234, 84 C. C. A. 677, interest was allowed from the date of the 
exaction of the tax. Cov.nsel for the United States argues that sec- 
tion 3220 of the Revised Statutes (U. S. Comp. St. 1901, p. 2086), 
contains no provision for the payment of interest upon the refund. 
The foUowing language, however, seems broad enough to cover in- 
terest : 

"Also to repay to any collector or deputy collector the fuU amount of such 
sums of money as may be recovered against him in any court for any internai 
taxes coUected by him, with the costs and expansés of suit, also ail damages 
and costs recovered against any assessor, assistant assessor, collector, deputy 
collector or Insiwctor, in any suit brought against him by reason of anythlng 
done in the performance pf his officiai duty." 

The opinion in Com'rs v. Buckner (C. C.) 48 Fed. 533, at page 542, 
contains the foUowing remark by the learned judge: 

"I am inclined to the opinion that the law as announced In Erskine v. 
Van Arsdale, 15 Wall. 75, 21 L. Ed. 63, has been somewhat modlfled as to 
Interest on taxes lllegally collected. See United States v. Bayard, 127 tJ. S. 
260, 8 Sup. Ct. 1156, 32 L. Ed. 159; Stuart v. Barnes (C. C.) 43 Fed. 281." 

United States v. Bayard does not seem to me to be at ail in point. 
There the claim was strictly a claim against the United States; hère 
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the daim is against the collector, for a tax collected by !iim without 
légal authority. The provision of section 989, that a certificate of 
probable cause may be given by the court to prevent the issue of 
exécution against the collecter, shows the intention of Congress to 
relieve the collector, not of individual liability to judgment, but mere- 
ly from the exécution which would follow according to ordinary légal 
procédure. 

That the statute requires the collector to pay into the treasury 
moneys received by him for taxes, and that provision is made for 
paying judgments against the collector out of the treasury, is, in 
my opinion, insufficient to convert a suit against the collector into a 
claim against the United States so as to preclude the right to interest. 
I am further of the opinion that the gênerai rule as laid down in 
Erskine v. Van Arsdale, 15 Wall. 75, 21 L. Ed. 63, that interest is 
payable from the date of the exaction of the tax, is the true rule and 
is supported by the vi^eight of authority. 

Judgment may be entered for the sum of $108,061.78, with in- 
terest at the rate of 6 per cent, per annum from Mardi 31, 1904, to 
the date of entry of judgment. 



In re KETTERER MFG. CO. 

(District Court, M. D. Pennsylvania. Juiie 29, 1908.) 

No. 904, in Bankruptcy, 

Bankruptcy— Sale of Property by Trustée— Rights of Purchaseb. 

A bankrupt corporation was ttie owner of a valuable lease ou tlie prop- 
erty whicli it oecupied subject to a mortgage on the fee given by the 
lessor. The lease contained a provision giving the lessee the right to ap- 
ply the rent in payment of the taxes on the property and the interest and 
principal of the mortgage, and so far as rent had been pald it had been 
so applied. The trustée sold the leasehold ; there being at the time a 
certain amount of rent due in part aceruing before the bankruptcy and 
In part from the trustée during his occupancy. HeU, that such provision 
of the lease was for the protection of the bankrupt's leasehold interest, 
and that the purehaser took such leasehold vpith respect to the mortgage 
in the condition it stood at the time of the sale and could not Insist on 
thé application of the unpaid rent on the mortgage as against the lessor 
who had duly proved his clalm therefor. 

In Bankruptcy. On certificate from J. E. Vandersloot, référée, sur 
exceptions to account of trustée. 
See 156 Fed. 719. 

C. E. Ehrehart and Sidney E. Smith, for the exceptions. 
C. J. Delone, for trustée, opposed. 

ARCHBALD, District Judge. At the time of its bankruptcy, 
March 2, 1907, the Ketterer Manufacturing Company was the owner 
of a valuable leasehold on certain property in West Hanover, Pa., 
where it carried on its business, which was disposed of by the trustée 
at public sale, September 10, 1907, for $11,500 ; the sale being finally 
confirmed November 7th following. This leasehold was subject to a 
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mortgage, given on the fee, by C. P. Ketterer, the lessor, to tlie Han- 
over Savings Fund Society for $10,000, on which there was due at 
the time oi the sale the sum of $7,500 principal without interest. By 
the provisions of the lease it was agreed that the rent, which was $1,- 
000 a year, payable in semiannual installments of $500 each, "shall 
be deposited by the said lessee [the Ketterer Manufacturing Com- 
pany], or its successor, in the Hanover Savings Fund Society Bank, 
or in some other bank in the borough of Hanover to be agreed upon, to 
the crédit of a spécial account, to be known and carried as the C. P. 
Ketterer rental account, and that the said account may and shall be 
liable to be drawn upon by the said lessee herein or its successor, to 
pay, first, ail taxes upon the said premises hereby leased, second, to 
pay the interest on a certain mortgage for $10,000 which is a lien 
against the said premises, now held by the said Hanover Savings 
Fund Society, and, third, to pay the balance of said account upon the 
property of the said mortgage until the same is fully paid." 

There was due for the rent of the leased premises on March 2, 1907, 
the date of the pétition in bankruptcy, the sum of $593.70, and from 
then to December 1, 1907, when the purchaser went into possession, 
the further sum of $750, making a total of $1,342.70. This amount, 
by order of the référée, at the instance of the présent owner of the 
leasehold, has been directed to be paid over by the trustée to the 
Hanover Savings Fund Society, to be credited on the mortgage, in 
compliance with the terms of the lease. This payment is resisted by 
C. P. Ketterer, the lessor, who has made due proof of his claim for 
rent, and the propriety of it is the question to be disposed of. 

The clause of the lease which is relie4 on was, no doubt, inserted 
for the protection of the lessee, in order to secure payment, within 
the life of the lease, of the mortgage to which it was subject, and it 
had so far been carried out at the time of the trustee's sale that the 
mortgage had been reduced to $7,500. The purchaser's rights attach- 
ed at that time, and are governed by conditions as they then existed, 
by which he must be assumed to hâve been guided in his bidding, and 
they cannot be carried back of or beyond that. He is entitled to hâve 
the lease lived up to from that time on, but he is not concerned with 
whether it has been or not before that, at least not so far as regards 
the application of the rent to the payment of the mortgage. If noth- 
ing, for instance, had been so applied, so that $10,000 was due upon 
it, instead of $7,500, he would hâve to take the situation as it stood 
and could not ask to hâve it remedied. The mortgage is not against 
the leasehold, but the fee, and, except as it is an incumbrance which if 
foreclosed would avoid the lease, the amount due upon it does not 
afïect the value of the lease, which ' dépends solely on the rent re- 
served as compared with the rental value of the premises. Practically, 
therefore, it is of no moment to the lessee what is the: amount of the 
mortgage, or how fast it is paid ofï, so long as it does not threaten 
him, of which, as now reduced at least, there seems to be no danger. 
But, even if there were, the mortgage being $7,500 when he bought, 
he must take the esta te with that burden, and is not in a position to 
ask that the unapplied rent which had accrued before he came in shall 
be applied for his benefit, to the détriment of others. It is possible 
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that the trustée could hâve asked for the application, or the court, 
at his instance, could hâve ordered it, as afïecting the value of the 
leasehold, in order to get a better price for it, but before the sale, 
always, and not after it, in the interest of the purchaser, to enhance his 
bargain. Of the $1,342.70 involved, $593.70, as we hâve seen, was 
due to the lessor at the time of filing the pétition, and, except as bank- 
ruptcy intervened, could hâve been reahzed by distress out of the 
goods on the premises, thus becoming a preferred claim to be first 
paid out of the proceeds, and the rent, $750 having accrued during 
the occupancy of the receiver and the trustée, is to be taken care of 
as a part of the expenses of administration ; both going to the lessor, 
as the owner of the premises, except as the provisions of the lease 
might bave, but bave not, been invoked against him. With its disposi- 
tion, the présent holder of the lease, coming in subsequently, bas no 
rïght to interfère. He simply goes on from the time l»e bought; the 
right of ail parties being fixed at that time, according to which they 
must now be enforced. 

The order of the référée is therefore reversed, and the sum of $1,- 
342.70 is directed to be paid to C. P. Ketterer on the claims for rent 
which he has proved. 

The exceptions to the item of $1,000 allowed to C. J. Delone as at- 
torney for the trustée must also be sustained. Judging by the services 
rendered, with which I am familiar, $500 is abundant compensation, 
and that will be the amount to be paid. 

The case will therefore be sent back to the référée, with directions 
lo revise the account of the trustée in conformity with the views ex- 
pressed in this opinion. 

And it is so ordered. 



TAYLOR V. WEIR. 

(Circuit Court, E. D. Penimylvania. July 14, 1908.) 

No. 11. 

Cauriebs— Express Companies— Loss of Freigiit— Limited IvIabilitt. 

Plaintiff shipped a package of furs, wortli |2.0<J0, by défendant express 
comiiany. Plaintiff marlîed no value on tlie paclvage and gave none in 
her communleatious to the express Company ; but the box had been 
pi-eviously used, and a .$1."0 valuation was marked thereon, and thls 
amount was stated hy the express conipany in the receipt as the value 
of the paelîajre. Plaintiff accepted the receipt without demur, and after 
the loss of the package niade no claim of mistake in valuation, but 
olaimed the riglit to recover the fnll value of the furs In spite of the 
limitation of liahility contained in the receipt. HcUl, that plalntifE's re- 
covery was limited to $1.50. 

TEd. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, §§ 66.3- 
667, 708-710.1 

Reaioval of Causes— Diversity of Citizensiiip— Substitution of Parties. 
Suit having been originally brought In a state court against the 
Adams Express Company, service of the writ was threatened by motion 
to quash, whereupou plaintiff successfully moved to substitute W., the 
président of the express company, as the défendant. The cause was then 
removed to the United States Circuit Court on the ground of diversity 
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of citlzenshlp. Seld, that the record would not thereafter be ameuded, 
at plalntJff's Instance, elther as a matter of rtght or discrétion, so as to 
substitute the express company for défendant W. for the sole purpose 
of defeatlng the fédéral court's Jurlsdictlon. 

Motions by Plaintiff for a New Trial, and Also to Amend and Re- 
mand. 

S. Morris Waln and Thomas Biddle Ellis, for plaintiff. 
Jolin L. Evans and Thomas De Witt Cuyler, for défendant. 

J. B. McPHERSON, District Judge. Upon the undisputed évi- 
dence in this case, ail of it having been offered by the plaintiff her- 
self, r should hâve felt bound to set aside any verdict in excess of 
$150 and interest. As it seemed to me therefore, a binding instruc- 
tion to bring in the only verdict that was warranted by the évidence 
was not only justified but required. By an oversight, $50 was named 
as the proper amount, instead of $150 ; but this was afterwards cor- 
rected with the defendant's consent. 

The testimony sbowed clearly that the plaintiff prepared a pack- 
age for shipment by Adams Express, containing furs that she now 
asserts to hâve been worth about $2,000. She herself did not mark 
any value upon the package, and gave none in her communications 
to the company in which she asked them to send for the furs. Neither 
did she authorize any one to put a value upon the package, and was 
evidently content to take her chance of its safe carriage to New York 
at the rate charged by the company for packages upon which no defi- 
nite estimate has been placed by the shipper. The package was call- 
ed for during her absence from the apartment house where she was 
residing, and, in accordance with her instructions, was handed to 
the driver by a servant of the house. The box in which the furs were 
placed had been previously used for another shipment by express, 
and a valuation of $150,. which was then marked upon it, was still 
visible, although the plaintiff had crossed the figures out. Apparent- 
ly supposing this valuation to be still intended to apply, the express- 
man adqpted it, noting that sum upon the receipt that he then made 
out, and was paid the proper rate upon such valuation. When the 
plaintiff came home in the evening, the receipt came into her hands, 
and she accepted it without demur. Clearly she had no intention of 
valuing the furs at what she now says was their real worth, but was 
content to save the money that she would then hâve been obliged to 
pay, and send them as an unvalued package. Even after the lapse 
of a week, when the failure of the furs to reach the consignée indi- 
cated that they might be lost, she did not claim that there had been 
any mistake about the shipment or the valuation, and, so far as ap- 
pears, she never has made such a claim. She made none at the trial 
of the case, but took the position that she was entitled to recover in 
spite of the limitation of liability contained in the receipt (which is 
in ail respects identical with the receipt that was under considération 
înMacFarlane v. Adams Express Co. [C. C] 137 Fed. 983), and 
stiught to avoid the effect of Hart v. Railroad Co., 112 U. S. 331, 
5 Sup. Ct. 151, 28 L. Ed. 717, by asking the court to permit the jury 
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to find that she did not consent to such limitation. In a given condi- 
tion of the évidence, the question of consent might be so disputable 
that a jury alone could détermine it; but, as I iiave already said, the 
évidence hère seems to me so clear as to forbid any other inference 
to be drawn than her consent to the valuation of $150. On the au- 
thority of Hart v. Railroad Co., the motion for a new trial is refused, 

The motion to amend the record so as to substitute the Adams Ex- 
press Company for Levi C. Weir, président, viho is the présent de- 
fendant, is made for the sole purpose of defeating the jurisdiction 
of the Circuit Court. In the common pleas, where the suit was orig- 
inally brought, the Adams Express Company was named as défend- 
ant; but, as the service of the writ was threatened by a motion to 
quash, the plaintif! herself successfiilly moved to substitute Levi C. 
Weir, président, as the défendant. The cause was then removed to 
this court on the ground of diversity of citizenship, and the record 
supports the order of removal. No reason has been ofïered that com- 
pels the Circuit Court to renounce its jurisdiction by allowing the 
amendment now asked for, and certainly the application makes no 
appeal to the court's discrétion. 

The motion to amend and remand is also refused. 



GAWNE V. BICKNELti. 
(Circuit Court, I). Maine. July 9, 1908.) 
No. 70. 

1. CoNTBACTS— Actions— Parties— Défendants— Joindeb—Personr who Must 

BE JOINED. 

In ail actions on contract. every person must be made a défendant 
who is subject to légal Uability. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, §§ 1604- 
1014.] 

2. Torts— Joint and Several Liability. 

lu actions of tort, tlie injured party may proeeed against ail the wrong- 
doers jointly, or he may sue one or more separately. 

[Ed. Note. — For cases In point, see Cent. Dig. vol, 45, Torts, § 29.] 

3. Election of Remédies— Acts Constitutinq. 

Where plaintifiC in an action of tort sues ail the défendants jointly 
and has Judgment, he cannot afterward sue any one of them separately, 
and, if he sues any one of them separately and has judgment, he cannot 
afterward sue them jointly; the prlor judgment against one being in 
contemplation of law an élection to pursue the several remedy. 

4. Master and Servant— Duty of Master. 

The master's duty to provide a reasonably safe place and appliances 
and compétent fellow servants, as vvell as ail the other duties resting on 
the master, arise by opération of law because of the relation of master 
and servant, and not by vlrtue of the contract of employnicnt. 

5. Same— iN.iURY TO Servant— Action— Parties Défendant. 

In an action against a master for injuries to a servant, it being un- 
necessary to state or prove the employment contract only to show In- 
cidentally the existence of the relation of master and servant, plaiutlfE 
was not bound to join ail the members of the firm by whom he was em- 
ployed, but was entitled to sue any one of the members thereof separately. 
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William H. Gulliver, for plaintîff. 

Albert S. Woodman and Arthur S. Littlefield, for défendant. 

HALE, District Judge. This is an action of tort in which the 
plaintifif seeks to recover for personal injuries. The case now coiue» 
before the court upon a plea in abatement, wherein the défendant sets 
up:' 

"That the liability In said writ decflared on, if any such liabllity tliere js, 
is the liability of him, the said Blclvnell, jaintly wlth one Edwin Ij. Morris, 
■\Th(> is still living, and who, at tlié time of tlie coinmenoement of said suit, 
was and still is a résident vvlthiii the jurisdictiou of this court, and who then 
dld and now does réside at Kockland, Knox eounty, state of Maine and dis- 
trict of Maine, and not the liability of the défendant alone," 

To this plea in abatement the plaintifif demurs. The plaintiff's déc- 
laration allèges that he was an employé of the défendant. The défend- 
ant urges that the relation of master and servant existed between the 
plaintifif and his employer by virtue of a contract of employment ; that 
the employment was not by the défendant alone, but by the défendant 
together with his partner ; that, under the contract of employment, 
the plaintiff was not the servant of Bicknell, the défendant sued, but of 
Bicknell and Morris, copartners; that while, as a gênerai rule, such 
plea is not maintainable in an action of tort, this rule does not apply to 
ail actions which are tort in form, but that: 

"If a tort action grows ont of the violation of a contract, and it is neces- 
sary to estabiish the contraetual relation in order to recover, then a plea in 
iibatement of nonjoinder will apply, as well as though the action were in form 
contract." 

The case, therefore, présents an interesting question in the law of 
pleading. It is elementary law that in ail actions of contract every 
person must be made a défendant who is "subject to the légal liability," 
but that in actions of tort the mjured party may proceed against ail the 
wrongdoers jointly, or he may sue one of them separately. It is claim- 
ed by the défendant that this case cornes upon the border line between 
the above two propositions, that the rules of joinder relating to actions 
in tort apply. str-ictly only to such actions, and that, where an action on 
the case is brought for the nonfeasance of a contract, and where fhe 
contract is the basis of the suit, then, if, a joint contractor be ijot includ- 
ed, the défendant may plead such nonjoinder in abatemeiit. The learn- 
ed counsel for the défendant cites 1 Chitty on, Pleading (16 Am, Ed.) 
p. 139, in which the rule is laid down that in such^casés it is not com- 
pétent to the plaintiff "to alter or obviate the rules of the law with re- 
gard to the parties tp be sued upon the contract, rherely by varying 
the form of action where in substance it is founded on the agreement." 

In Wright V. Geer, 6 Vt. 151, 37 Am. Dec. 538, upon which great 
.stress is laid by the défendant, the contract was distinctly the basis 
of the suit. It was necesSary to allège such contract in order to pre- 
vail. The duty ' resting upon the défendant in that case was a duty 
not created by law. It arose out of the contract for building. Thtis 
the contract became an essential part of the déclaration. In that 
case the court distinguished between a duty arising out of the contract, 
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and a duty created by the law, as will appear by the following language 
of the opinion: 

"ïhere are cases where the dut}' arises from tbe nature of the employaient, 
and no eontract is necessary to be stated or proved ; thus In the case of a 
common carrier the law imposes the liablllty, and it is only necessary to 
State the employment of a carrier as sueh. No express eontract is necessary. 
ïhe rule may be lllustrated hy the following case: Suppose a carrier re- 
ceives compensation for carrying goods and agrées to call at a glven place 
and receive them, and neglects to do so. Hère is no liabillty Imposed by 
law, and he can be made liable only upon the express eontract. But, if he 
recelved the goods and failed to deliver them, the ground of liaWlity is dif- 
férent, and no express eontract need be stated. The same rule would doubt- 
less hold in a case of a surgeon." 

In the case at bar the eontract between the master and servant is 
not at law the basis of the suit. The duty of the défendant to provide 
a reasonably safe place and appliances, and compétent fellow servants, 
as well as ail the other duties resting iipon the défendant, are duties 
arisirig by opération of law, and because of the relation of master and 
servant. They do not arise out of any eontract of employment. It is 
not necessary to state or prove a eontract. It is necessary only to 
State that the relation of master and servant exists. The law imposes 
the liability. There is nothing in the case to take it out of the doètrine 
of the courts of this state and of the fédéral courts that the injured 
party may proceed against ail the wrongdoers jointly, or he may sue 
them ail or any one of them separately ; but, if he sues them ail joint- 
ly and has judgment, he cannot afterwards sue any one of théni sep- 
arately. And, further, it must be said that, if he sues any one of'them 
separately and has judgment, he cannot afterwards seek his reniedy 
m a joint action; because the prior judgment against one is, in con- 
templation of law, an élection on his part to pursue his several remedy. 
The rule of the fédéral courts is stated in Sessions v. Johnson, &5 
U. S. 347, 348, 34 L. Ed. 596. 

The rule is elaborated in Atlantic & Pacific R. R. v. Laird, 164 TJ. 
S. 399, 17 Sup. Ct. 123, 41 L. Ed'. 485, where it was urged that tbe 
suit of an injured passenger against a railroad company partook of 
the nature of an action upon eontract because the passenger must rely 
upon his eontract of carriage as the basis of his suit. In speaking for 
the Suprême Court, Mr. Justice White said: 

"The doctrine is very clearly expressed in Kelly v. Metropolitan Raijway 
Company, 1 Q. B. 944, where the Court of Appeals héld that an action brought 
by a railway passenger against a company for personal Injuries caused by 
the négligence of the servants of the company while he was traveling on thei'r 
Une was an action founded upon tort. In reading the judgment of/ the 
court, A, 11. Smith, L. J., said: 'ïhe distinction is this: If the cause o£ com- 
plaint be for an act of omission or nonfeasance, which, without proof of a 
eontract to do what has been left undone, would not glve rise to any cause of 
action (because no duty apart from eontract to do what is complained of ex- 
ists), then the action is founded upon eontract, and not upon tort. If, on the 
other hand, the relation of the plaintlff and the défendants be such that a 
duty arises from that relationship irrespective of eontract to take due care, 
and thé défendants are négligent, then the action is one of tort' * * * 
There was a duty shown independently of eontract. * * * ^he action 
therofore was ex delicto, and the défendants, heing joint tort-feasors, might 
bave been sued either separately or jointly at the élection of the injured 
party." 
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The same rule îs enforeed in Gudger v. Western, etc., Co. (C. C.) 
21 Fed. 81, 84 ; and in the late cases : Knuth v. Butte, etc., Co. (C. Ç.) 
148 Fed. 74; Shane v. Butte, etc., Co. (C. C.) 150 Fed. 801, 809. 

In the case before me, the plaintiff will, of course, be obliged to 
prove that the relation of master and servant existed. But the contract 
between the master and the servant is not a vital allégation with réf- 
érence to, the alleged wrong. It does not form the basis of the suit. 
It is not a part of the gravamen of the charge. It is merely a matter 
of inducement in the Une of proof, and does not change the law that 
thfe injured party may proceed against one or ail of the wrongdoers. 

The demurrer to the plea in abatement is sustained. 



In re MEBRILL & BAKEE. 

(District Court, S. D. New York. August, 1907.) 

Bankbuptcy— Liens— CJoixATEEAL Secubity— Collections Made bt Bank- 
BUPT AS Agent fob Cbeditob. 

Where a corporation pledged book contracts, on whlch sums were due 
to It In InstallmentB, to a bank as collatéral securlty for Its notes, but was 
authorized by the bank to make collections on sueh contracts through Its 
collection department, ail collections made thereon were made as agent 
for the bank, and pro tante extingulshed the lien of the bank on the 
collatéral, whlch, on the bankruptcy of the corporation, was enforceable 
only to the estent of the amount then remalnlng due on the notes, after 
çredlting thereon the amount of ail such collections, whether actually pald 
over by the bankrupt^ or not. 

In Bankruptcy. On motion to confirm report of spécial master. 

A corporation pledged to a bank as collatéral securlty to its notes certain 
contracts for the sale of books on whlch sums were due to it In installments. 
The contracts. were turnéd over to the bank, whlch, however, by a wrltten in- 
Btmment authorized the offlcers of the corporation to coUect the contracts, 
and with the , knowledge and consent of the bank such collections were made 
through Its collection department. The corporation was adjudged a bank- 
rupt, having at the time turned over to the bank ail collections made, except 
the sum of ÎS290,66, whlch it had used In Its business. The trustée thereafter 
made further collections exceeding the amount due on the notes, and the 
bank filed à pétition claimlng the proceeds of such collections to the amount 
due on Its notes, after çredlting the sums turned over to It by the bankrupt. 
The spécial master reported in favor of the allowance of such claim. 

W. Benton Crisp, for City National Bank of Goshen. 
George Zabriskie, for trustée. 

HOUGH, District Judge. The bankrupt became the agent of the 
City National Bank for the collection of the amounts due on the book 
contracts in question. Payment to Merrill & Baker was payment to 
the national bank, and pro tanto extinguished the notes secured by 
collatéral. The bank is entitled to the amount due on the notes at 
the time of bankruptcy. Neither it, nor any agent, had a right to col- 
lect more. Anything collected beyond that amount by the trustée is 
his, as was the right to collect such overplus. The bank is not en- 
titled to the $390.66 in dispute. No interest will be given beyond 
such as the trustée may hâve actually received. There is no reason 
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why petitioner should bear the expenses of this litigation. He should 
recover the taxable expense of the proceedings and a docket fee. 
Report modified accordingly. 



Ex parte FUDEEA. 
(Circuit Court, S. D. New York. June 24, 1908.) 

1. Extradition — Pboceedings fob Extradition to Eoeeign Countby — Evi- 

dence. 

For the purposos of extradition, one who, in hls absence, has been con- 
vlcted In contuinaeiam of a criminal offense in a f orelgn country, is 
to be regarded only as charged with, and not as convlcted of, the offense. 

2. SaME— SUFFICIENCY OF EVIDENCE UNDEB TEEATY WITH ITALT— HEARSAT. 

Article 1 of tlie extradition treaty of 1868 betw«en the Kingdom of 
Italy and the United States (Act March 23, 1868, 15 Stat. 629), whlch 
provides for extradition from one country to the other of persons charg- 
ed with crime In the demanding country, "provlded that this shall be 
done only upon such évidence of crimlnallty as aocordlng to the laws of 
the place where the fugitive or person so charged shall be found would 
jnstlfy his or her appréhension and commltment for trial if the crime had 
been there comniltted," does not warrant the retum to Italy of a person 
there charged with niurder, where the only évidence presented of hls 
connection with the offense is hearsay. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 23, Extradition, § 16.] 



Habeas Corpus. 

Marx, Houghton & Byrne, for petitioner. 
Gino G. Speranzo, for demanding government. 



WARD, Circuit Judge. This is a pétition of Vincenzo Fudera, in 
the custody of the United States marshal for the Southern District 
of New York, under the application of the Italian Ambassador for the 
extradition of one Girolamo Asaro on the charge of murder, to be 
discharged under a writ of habeas corpus. The papers sent forward 
by the Italian government show that on October 4, 189 G, Giuseppe 
Costa of Castellammare del Golfo was murdered. July 12, 1898 a 
warrant of arrest was issued in Italy for the appréhension of Girolamo 
Asaro, "charged with participating in intentional premeditated hom- 
icide in that with the intent of killing and with préméditation he, to- 
gether with others, directed one Buccellato Martino, since dead, to 
murderously shoot on the night of October 4, 1896, in Bada street 
(territory of Castellammare), one Giuseppe Costa, thereby killing him 
instantly." December 3, 1898, Girolamo Asaro was convicted in 
his absence in contumaciam of having contributed to the murder of 
Costa by directing one Buccellato Martino to commit the unlawful 
act, and sentenced to life imprisonment. 

Article 1 of the extradition treaty of 1868 between the United States 
and the Kingdom of Italy (Act March 23, 1868, 15 Stat. 629) provides 
that each party shall deliver up to the other "persons who, having been 
convicted of or charged with the crimes s{>ecified in the following 
article (of which murder is one) committed within the jurisdiction 
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6f oiie of the contracting parties, shall seek an asylum or be found" 
within the territories of the other, provided that this shall be done 
only upon such évidence of criminality as according to the laws of 
the place where the fugitive or person so charged shall be found would 
justify his or her appréhension and commitment for trial if the 
crime had been there committed." One who has been convicted in 
contumaciam in forçign countries is to be regarded not as convicted 
of, but only charged with, the offense. Moore on Extradition, art. 
103. 

The petitioner contends that no évidence has been offered, as re- 
quired by the treaty, which would justify a magistrate of this coun- 
try in committing GiroIaiTio Asaro for trial if the crime had been 
committed hère. The only testimony on the subject is that of a 
policeman and of certain Royal Carbineers as to the resuit of investi- 
gations carried on by them in respect to the murder of Cqsta, express- 
ed in the following language : 

"\Ve hâve found that the fugitive, Asaro Glrolamo of Marlano, 38 years 
old, BucceUato Martino of Clvanni, 20 years old, and the landowner, Ingaglia 
Stefano of Giuseppe, 26 years oM, ail of Castellammare, met a few days be- 
fore coramitting the crime, in the store of Ingaglla, which Is sltuated ou 
BusurI Street, and then and there declded to rid themselves of Costa Giuseppe, 
as they considered hlm f riendly to the police force, meinbers of which of ten 
met at his house near the nilU in Baria street. They drew lots, and It fell to 
Buceellato Martino to put the décision Into eflfect" 

This is the sole évidence of Asaro's connection with the murder 
committed by Buceellato Martino, and it is pure hearsay, upon which 
he could not hâve been committed for trial in this country if the mur- 
der had been committed hère. 

Without considering any other question raised, I think the petitioner 
is entitled, according to the express provision of the treaty, to be dis- 
charged ; but to give an opportunity to the demanding government 
to appeal from this décision, if it be so disposed, an order may be 
entered providing that he be enlarged upon recognizance with surety 
for appearance to answer the judgment of the appellate court, prcf- 
vided an appeal be taken within 10 days from the entry of the order. 
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ALASKA-TRBADWELL GOLD MINING CO. v. CHENET, 

(Circuit Court of Appeals, Ninth Circuit. June 10, 1908.) 

No. 1,514. 

1. Appeal and Eeror— Questions Concluded by Décision— Second Weit of 

Errob. 

Wliere, after a verdict for a plaiiitiff suing as administrator, a motion 
in arrest of .liidgment was sustained and .ludgment entered dismissing the 
action on tlie grouud that plaintiff's appointment as administrator was 
void, whlcli judgment was reversed by the appellate court, and a judg- 
ment on tlie verdict directed which was entered, tlie only question con- 
cluded by sucli décision of tlie appellate court was that of the validity 
of plaintiff's appointment, and the défendant may maintain proceedings 
in error after the entry of the final judgment to review questions which 
arose on the trial and which could not hâve been considered by the ap- 
pellate court on the prior hearing. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Error, 
§ 48.] 

2. Master and Servant— Action for Death of Servant— Evidence of Nég- 

ligence. 

Plaintiff's intestate was killed while working in défendants' mhie shaft 
by the falling upon him of a bucket loaded with ore weighing about iive 
tons. The bucket was hoisted by means of a wire cable wliich ran over 
a sheave wheel above the shaft to a drum. Such wheel had been previ- 
ously broken and patched, and again broke at the time of the accident, 
allowing the cable to drop upon its shaft when it parted. There was évi- 
dence that the wheel should not hâve been repaired, and that it was 
danErerous. and, in fact. the second break was tbrough the rivet holes 
made in putting on the patch. There was also évidence that the cable was 
likely to break if dropped from the wheel with its load. Held, that such 
évidence tended to show that the breaking of the wheel was the cause 
of the accident, and warranted the submission of the case to the jury. 

[Ed. Note.^For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 1016.] 

3. Appeal and Errob — Habmless Eebor — Admission of Evidence. 

The admission in évidence of drawings representing a sheave wheel, 
where the breaking of such a wheel was alleged to hâve caused the death 
of plaintiff's intestate, was not prejudicial error, although they were not 
aecurate drawings of the wheel in question where such fact was stated 
to the jury, and they were used only to illustrate the testimony of wit- 
nesses and where an aecurate drawing made to scale was introduced by 
défendant. 

[Ed. Note. — For ca.ses in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 4153-4160.] 

'4. Evidence— Opinion Evidence— Competenct of Experts. 

A machinist who had worked for several years In connection with the 
making, installing, and opération of holsthig machinery was compétent 
to testify as an expert as to the danger of using a broken sheave wheel in 
a mine hoist, and the proper way to repalr such a wheel, although he had 
never repaired one. 

[Ed. Note. — ^Por cases in point, see Cent. Dig. vol. 20, Evidence, § 2.349.] 

5. TBIAL — MiSCONDUCT OF COUNSEL — ACTION OF COURT. 

Improper remarks were made by counsel for plaintiff in a suit against 
a corporation respecting the wealth of the défendant and the persons who 
composed it are not ground for the reversai of a Judgment for the plain- 
tiff by an appellate court, where, on objection being made, they were 
promptly withdrawn, the court directed, and later instructed the jury to 

162 F.— 3? 
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disregard them, and counsel for défendant proceeded to argue and submit 
the case without further objection or exception to the action of the court, 
or Its fallure to take other or différent action. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 46, Trial, § 316.] 

Ross, Circuit Judge, dissenting. 

In Error to the District Court of the United States for Division No. 
1 of the District of Alaska. 

Malony & Cobb and John Flournoy, for plaintiflE in error. 
Z. R. Cheney, R. W. Jennings, and L,. S. B. Sawyer, for défendant 
in error. 

Before, GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error, who is admin- 
istratot- of the estàte of Ole Linge, deceased, was plaintiff in the court 
below, where he brought the action to recover damages for the death 
of Linge by reason of the alleged négligence of the plaintifï in error, 
the Alaska-Treadwell Gold Mining Company. The case was tried with 
a jury and a verdict for the plaintifï was returned. The défendant 
moved for a new trial on various grounds, and also for an arrest of 
judgment upon the ground that it was conclusively shown by the 
évidence that the appointment of the plaintiff as administrator of the 
estate of Linge was void- The motion for a new trial was denied, 
and the motion in arrest of judgment was granted. Judgment was 
thereupOn rendered dismissing the action, to which judgment the 
plaintiff sued out a writ of error and brought the case hère, where 
the judgment was reversed, with directions to the District Court to 
enter judgment in favor of the plaintiff in the case for the amount 
named in the verdict, with légal interest from the date of the rendition 
of the verdict. 148 Fed. 808-811. Upon; the going down of the man- 
date the judgment hère directed was entered by the trial court, and 
was, of course, final and conclusive as between the parties thereto in 
respect to the question that was litigated, and in respect to any and 
every qtiestion which might hâve bêeri raised and determined in this 
court on the hearing of the former writ of error. Guaranty Co. of 
North America v. Phœnix Ins. Co. of Brooklyn, 134 Fed. 170, 59 C. 
C. A. 376; James v. Germania Iron Co., 107 Fed. 617, 46 C. C. A. 
476. But, as the only question that was in fact litigated ôr that could 
hâve been raised or determined by this court on the hearing of the 
former writ of error was the question in respect to the validity of the 
plaintiff's appointment as administrator of the estate of the deceased 
Linge, it is plain that that is the only question upon which the judg- 
ment of this court on that writ of error had any bearing. As a matter 
of course the défendant to the suit could not hâve obtained a writ of 
error to reverse the first judgment of the District Court, nor could it 
hâve assigned any cross-errors thereôn for the reason that it was in 
no way aggrieved thereby ; on the contrary, that judgment was wholly 
in the defendant's favor, for it dismissed the action absolutely. When 
the judgment to which tlie présent writ of error goes was entered 
by the court below in pursuance of the mandate of this court issued 
iipOn its judgment given on the hearing of the first writ of error, 



ALASKA-ÏREADWELL GOLD MINING CO. V. CHENKY. 595 

the questions now presented for considération were first opened to the 
plaintifï in the action. See Guaranty Co. of North America v. Phœnix 
Ins. Co. of Brooklyn, supra, where the subject was fully considered 
by the Circuit Court of Appeals for the Eighth Circuit, and where the 
conclusions above announced were amplified and sustained by nu- 
merous authorities. The plaintifï's intestate was at work sinking the 
main shaft of the Treadwell mine, and was about 800 feet below the 
surface. The shaft was perpendicular. Ore was being hoisted through 
the shaft frora the 440 foot level by a skip and hoisting apparatus. 
The skip was a large iron bucket, and, together with its frame and 
its usual load, it weighed approximately five tons. It was hoisted by 
means of a cable to a point 60 feet above the mouth of the shaft, at 
which point the cable ran over a sheave wheel, and thence to a drum 
around which it was wound. While the skip with its load was being 
drawn to the surface the sheave wheel broke, the cable parted, and the 
loaded skip fell, carrying away two bulkheads below, and killing the 
plaintifï's intestate. In the complaint three grounds of négligence 
were alleged: First, the use of an old and weak cable; second, the 
use of an old, weak, much used and broken sheave wheel ; and, third, 
the omission to provide suffîcient bulkheads in the shaft. On the trial 
there was no proof of négligence as to the first and third of the 
grounds so alleged. The trial court in charging the jury assumed that 
a reasonably suflficient bulkhead was constructed, and that a reasonably 
sufificient cable was provided, and submitted to the jury the question 
of the négligence of the plaintifï in error in using its sheave wheel. 
It is contended that the trial court erred in denying the motion of 
plaintifï in error to instruct the jury to return a verdict in its favor, 
and it is urged that there was no évidence to go to the jury to show 
that the accident resulted from any défect in the sheave wheel, or that 
there was négligence in its use. Upon a careful considération of the 
évidence, we think the contention is not sustained. It was in évidence 
that a short time before the accident a pièce from 13 to 14 inches long 
had been broken out of one of the flanges of the wheel, and that the 
wheel had been repaired by placing a pièce of iron on the outside 
thereof below the break, upon which the broken pièce was put back 
and riveted. There was évidence that the wheel was made of cast 
iron. There was évidence of expert machinists that the wheel should 
not hâve been repaired at ail, and that its use as repaired was dan- 
gerous. There was the testimony of the employé who was sent down 
to clear out the bottom of the shaft after the accident that he found 
a pièce of the perimeter of the broken wheel about two feet long, with 
"a patch on the cast iron pièce and a broken spoke." Nor was there 
lack of évidence to show the causal connection between the defect in 
the wheel and the accident. There was testimony that one end of the 
break went through the rivet holes which had been made when the 
wheel was previously patched, and testimony that the second break 
was "on account of the patch not being put on in the right way." 
There was testimony to show that, if the perimeter of the wheel were 
broken, the cable would naturally drop, and would be likely to break. 
In view of ail this testimony, there was no room for the application 
of the doctrine of Patton v. 'Texas Pacific Ry. Co., 179 U. S. 658, 21 
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Sup. Ct. 375, 45 L. Ed. 361, viz., that whère it is shown that One or 
two or more àcts caused the accident, for some of which the défend- 
ant is, and for some of which it is not, Hable, the jury is not permitted 
to guess bétween them, and "find that the negHgence of the employer 
was the real cause, vvhen there is no satisfactory foundation for that 
conclusion" ; for there is in the record testimony as to facts which, 
if credited, do furnish a reasonable explanation of the accident. Coun- 
sel for plaintiff in error in his motion for an instructed verdict admit- 
ted that the breaking of the wheel was "the primary cause of the ac- 
cident." It was shown that the fracture of the wheel would cause the 
cable to slip and to drop to the shaft, and that the cable would be 
likely to break, and it is in évidence that the wheel broke at the point 
where it had been previously patched, and there was expert évidence 
that it should not hâve been used at ail after having been broken in 
the manner indicated in the testimony. 

Error is assigned to the admission in évidence of the déposition of 
Kriute Hansén. The déposition had been read to the jury on the for- 
mer trial of the cause. When it was offered on the second trial, the 
objection was made that no sufficient foundation was laid for its in- 
troduction, in that it was not shoWn that the witness was over 100 
miles away from the place where the court was held. Section 657 
of part 4 of the Alaska Code provides that, before such a déposition 
can be used, "proof sh'all be made that the witness did réside beyond 
the service of a subpœna, or that he still continues absent, or infirma 
as'the case may be." The record shows that, in answer to the objec- 
tion to the introduction of the déposition, testimony was taken first 
of the deputy marshal, who testified that three or four days before he 
made inquîries for Knute Hansen in Juneau, Douglass, and Treadwell 
for the purpose of serving a subpœna on him, but that he could find 
no one who knew anything about him, but he admitted that he had 
not inquired at the mines in the Basin, whereupon the court said, "I 
thirik at least you should show he is not in any place in the vieinity 
of Juneau," and directed that the deputy marshal téléphone to see if 
the witness were not in the Basin. Another witness was called who 
testified that Hansen wâS not working in the Basin ; that he had 
lef t the previous summer, and the witness had not seeri him since ; that 
he had recèived a letter from him saying that he went down to Copper 
Mountain ; that he had never seen him around Juneau since, nor heard 
of his being there; that he could not say whether Copper Mountain 
was within 100 miles or not. On this showing the cOurt admitted the 
déposition. We discoverno error in that ruling. The court must hâve 
had knowledge of the surrounding country and of ail the places men- 
tioned by the witnesses, and we must assume that he reached his con- 
clusion on proof sufficient to show that reasonable effort had been 
made to find the witness, and that he did réside beyond the reach of 
a subpœna. 

The plaintiff in error contends that it was réversible error to admit 
in évidence certain drawings of the sheave wheel made by witnesses 
for the défendant in error; that thèse drawings are nOtmade accord- 
ing to scale, and are so made as to indicate that the wheel was more 
weakly constructed than it was in fact. The drawings so made did 
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not purport to be correct représentations of the wheel. They were 
admitted in évidence as a part of and as illustrating the testimony of 
the witnesses, and in offering them counsel expressly stated that they 
were oiïered as illustrating the witness' testimony showing the gênerai 
nature of a sheave wheel. "I am willing," he said, "that the court 
instruct the jury, and I ask the court to instruct the jury now that this 
is not to be taken as a drawing of the sheave wheel in question." If 
there was error in the admission of thèse drawings so admitted not 
to be correct, it was certainly cured by the introduction in évidence by 
the plaintiff in error of carefully prepared drawings of the wheel 
made according to scale and measurement, the accuracy of which was 
not disputed. 

It is contended that W. C. Angell, who testified as an expert as to 
the safety of mechahical appliances, was not shown to possess knowl- 
edge of the customs and usages of the business to which his testimony 
related. The witness on his own testimony was a machinist by occupa- 
tion, had served an apprenticeship of four years with Golden State 
Miner's Iron Works of San Francisco, manufacturers of hoisting 
machinery, sheave wheels, etc., after which as journeyman with said 
concern for two years he did gênerai work of ail kinds, handling sheave 
wheels and hoisting machinery generally, and had for a period of five 
years been a machinist in a mine in Alaska similar to the Treadwell 
mine, and had for two years been a machinist at the Treadwell mine 
engaged in erecting the stamp mills of the plaintiff in error, and had 
had other expérience in the line of his occupation. He testified that 
he understood how the strain cornes on hoisting machinery, and that 
he had worked on the sheave wheels at the Treadwell mine, and had 
installed the hoist at Treadwell in the year 1898. Notwithstanding 
this évidence of his qualifications as an expert, it is argued that for 
want of évidence that he had knowledge and expérience as to the cus- 
tomary and usual method of repairing a sheave such as the one in 
question he was not shown to be qualified to say, as he did, that it 
ought not to hâve been repaired at ail, and that "it is an awfuUy hard 
thing to repair a wheel of this kind and bring it back to its original 
strength," and that, if it were repaired, the proper way would be to 
hâve a pièce of sheet steel extend underneath the frame, around on 
both sides, clear, around the circumference of the wheel and rivet it. 
We do not agrée with counsel for plaintiff in error that, before any 
witness could give suçh testimony as an expert, he must hâve had ex- 
périence in repairing a sheave wheel. An expert machinist, with the 
gênerai expérience and training which the_ witness was shown to hâve 
had, should be assumed to hâve the knowledge requisite for the repair 
of old machinery, even if he had h^d no actual expérience in repairing 
the particulàr device in question, and we tliink there was no error 
in permitting the witness to testify from such knowledge and expéri- 
ence as to the danger of using a broken sheave wheel or as to the 
proper method of repairing the same. 

Error is a.ssigned to' the refusai of the court to give to the jury 
certain requested instructions. But, as the court properly instructed 
the jury on the points involved therein, no substantial right was denied 
the plaintiff in error in such refusai. 
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The bill of exceptions shows that Z. R. Cheney, Ae défendant in 
error, in arguing the case to the jury, used the following language: 

"Tliat the défendant, the Alaska-Treudwell Gold Mlninê Company, was own- 
edbythe vvealthy Rothschilds of En gland, who are gatheringthe wealth of this 
country and sendlng it abroad, and that, if the jury should return a verdict 
for the full amdunt prayed for, namely, $10,000, such amount would not equal 
1 per cent, of the annual income of the défendant." 

To this argument and statement the défendant by its counsel ob- 
jected and excepted, and the court thereupon sustained the objection, 
and directed that no such argument be used. Whereupon said counsel 
for plaintifï immediately stated to the jury that he wished to withdraw 
said remark and requested the jury not to consider it, and the court 
both at that time and in its charge instructed the jury that it must 
disregard that and ail other remarks of counsel which were not borne 
out by the évidence. No honorable attorney would deliberately make 
such a statement to a jury. The misconduct was gross. It was made 
one of the grounds of a motion for a new trial, but the trial court in 
view of the prompt withdrawal of the remarks, and its own instruc- 
tion to the jury not to consider the same, and. the nature of the évi- 
dence iij the case, held that it was not a sufficient ground for setting 
aside the verdict. 

The assignment which directs our attention to the misconduct of 
counsel is that the court erred in refusing to grant a new trial on that 
ground. This, of course, is insufficient to bring the matter before this 
court, for the ruling of, the trial court on a motion for a new trial is 
not assignable as error. But, under the power which we possess under 
our rules to notice a plain error not assigned, we are disposed to en- 
ter into the considération of the question, and, first, we inquire, what 
is the error which is hère complained of? In order to exercise our 
appellate jurisdiction, error must hâve been committed by the trial court 
either in ruling or refusing to rule upon some question arising in the 
course of the trial. In this case the court promptly made its ruling. 
In 2 Encyc. of Plead. & Prac. 755, it is said : 

"In order that a party may avall himself in an appellate court of an objec- 
tion for misconduct of opposing counsel in the argument of a case, he must 
not only interpose a seasonaWe objection, as has just been stated, but he must 
then preSs the court to a distinct ruling, and, if dlssatisfled therewith, enter 
an exception, otherwlse thére is nothlng presented for reviëw." 

The same is said in substance in 2 Cyc. 713. In Crumpton v. United 
States, 138 U. S. 361, 11 Sup. Ct. 355, 34 L. Ed. 958. the court said: 

•'It is the duty pf defendant's counsel at once to call the attention of the 
court to the objectionable remarks and request its Interposition, and, in case 
of a refusai, to note an exception." 

In Dunlop v. United States, 165 U. S. 486-498, 17 Sup. Ct. 375, 41 
Iv. Ed. 799, the court said : 

"In such cases, however, if the court interfère and counsel promptly with- 
draw the remark, the error will generally be deemed to be cured." 

lii Sawyer v. United States, 202 U. S. 150-167, 26 Sup. Ct. 575, 
50 L. Ed. 972, the court said : 

"The remark of the district attorney was not appropria te argmnent and 
should not hâve been made, but we see nothlng more that could hâve been 
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done tlian was donc by the court as soon as the objection was made by couu- 
sel for the plaintifC in error. Counsel in sumining up to the jury are under 
some excitement, and uaturally inay malie a remarlt or statemeiit which is im- 
proper, but there is on that account no ground laid for settlng aside a verdict, 
where, as in this case, the court held it was improper, and the counsel with 
drew and apologized for it." 

In Weeks v. Scharer, 129 Fed. 333, 64 C. C. A. 11, the Circuit Court 
of Appeals for the Eighth Circuit, in a case where counsel in argu- 
ment made an unwarranted statement of facts not testifîed to, said : 

"This matter may be dismissed froin further considération with the obser- 
vation that the attention and action of the court were at once iuvoked, and 
the court promptly sustalned the objection and directed the jury to disregard 
the Improper statement." 

There are undoubtedly cases of such flagrant abuse of the privilège 
of counsel that no admonition by the court will cure the error. The 
improper remarks of counsel may be of such a nature that, notwith- 
standing their withdrawal and the court's instruction to disregard them, 
the jury, while honestly endeavoring to discharge their duty, and be- 
lieving that their verdict is not influenced thereby, may nevertheless 
be unable to divest their minds of the impression so illegally and un- 
fairly produced. But the question hère is: At what point in the trial 
did the trial court err or f ail to perf orm the duty which rested upon it ? 
Its first and obvious duty was to instruct the jury not to consider the 
objectionable remarks. This was done. Was it also incumbent on the 
court of its own motion, without suggestion of counsel, to dismiss the 
jury and to proceed no further with the trial? Certainly such an er- 
ror may be waived by opposing counsel, and we think it is too clear 
to require discussion that it is a waiver if he proceed with the case 
without further pressing the objection and take his chances on the ver- 
dict of the jury. In United States v. Alexander (C. C.) 119 Fed. 1015. 
Judge Newman, on ruling on a motion for a new trial, well said, with 
référence to the improper language claimed to hâve been used by the 
assistant district attorney in his argument to the jury: 

"When the attention of the court was called by one of dcfendant's counsel 
to the use of this language. that thèse expressions were uttered, and the court 
stated to counsel in the présence of the jury in tlie most emphatic way that 
the language was improper and ought not to hâve been used, no further action 
hy the court was requested and no exception was taken. On the contrar.v. 
defendant's counsel seemed entirely satisfied with the action of the court at 
the tinie. Tf further aciion bj' the court had been desired, it should hâve 
been requested, and, if refused, an exception noted." 

And we hold in this case that, if counsel for the plaintifï in error was 
not satisfied that the error was cured by the withdrawal of the objec- 
tionable remarks and the admonition of the court, he should hâve ob- 
jected to further proceeding with the trial or should hâve moved the 
court to discharge the jury, and, if the ruling were adverse, he should 
hâve saved an exception thereto, and that, as the record is hère pre- 
sented, there is no réversible error. 

The judgment is afifirmed. 

ROSS, Circuit Judge (dissenting). T dissent for this reason: The 
bill of exceptions shows that one of the attorneys for the plaintifï, 
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and wlio, from tlie name, seems also to hâve been tlie administrator 
of the estate of the deceased, used this language in arguing the case 
to the jury: 

"Tliat the défendant, the Alaslca-Treadwell Gold Mining Company, was 
owned by the wealtliy Rothscliilds of Eiigland, wlio are gathei-.iug the wealth of 
this country and sendlng it abroad, and tliat, if the jury should return a 
verdict for the full amount prayed for, uamely, $10,000, sucU amoiuit would 
net equal 1 per cent, of the aiinual ineome ot the défendant." 

The record proceeds: 

"To whieh argument and statenient the défendant, by Its counsel, oïijetted 
and excepted, and the court thereupon sustained the objection aud direeted 
that no such argument be used, whereupon said counsel for plaintiff inmie- 
dlately stated to the jury that he wlshed to withdraw said remarie and re- 
quested the jury not to conslder it, aud the court, both at that time and in its 
charge, lustructed the jury that it must disregard that aud ail other remarli:s 
of counsel which were not borne out by the évidence." 

This conduct of counsel for the plaintifif constituted, it seems, one 
of the grounds of the motion made by the défendant for a new trial, 
and, in the opinion of the trial court rendered in the case and set 
out in the record, we find this: 

"After counsel for the plaintiff made the remaria, as eharged by défendant, 
counsel excepted thereto. Not only did counsel for plaiutiiï withdraw the 
statement and request the jury not to conslder it, but the court both at the 
time, and in its charge emphatieally instructed the jury that it must disre- 
gard that and ail other remarks of counsel which were not borne ont by the 
évidence. The practice of injeeting remarks of that eharacter into argu- 
ments before the jury is ail too prévalent at this bar, and is most pernieions. 
The court has repeatedly cautioned varions counsel upon this subject, point- 
Ing out the Impropriety and unfairness of It. No permanent good can come 
of it. A perversion of justice always results, and the bar should cease to 
follow it In this instance, however, the statement of counsel for plaintifl' 
and the Instruction of the court were such that it would be improper to set 
the verdict aside. Certainly Is this true when the évidence as to the earning 
capacity, life expectancy, etc., are sufficient In themselves to support the ver- 
dict. This ground then cannot avait to secure a new trial, however great may 
hâve been the unfairness and impropriety of the language used." 

While the rule is well settled that it is not for the appellate court 
to consider whether or not the amount of damages awarded by the 
jury was, under the évidence, excessive, it is proper, in considering 
the possible effect upon the jury of the grossly improper conduct of 
counsel in this case, to note the f act that the amount of damages aw^ard- 
ed by the jury could not hâve been greater than it was, for it was 
the full amount sued for, to wit, $10,000. The well-established rule 
is also to be remembered that : 

"The presumption always is that error produees préjudice. It is only when 
it appears so clear as to be beyond doubt that the error challenged did not 
préjudice, and could not bave prejudiced the complaining party that the rule 
that error without préjudice is no ground for reversai is applicable." Union 
Pac. K. Co. V. Field, 137 Fed. 14, 69 C. C. A. 5.36; U. S. v. Gentry, 119 Fed. 7."i, 
55 C. O. A. 658 ; Moores v. Bank, 104 U. S. 625. 20 L. Ed. 870 ; Gilmer v. Hie- 
iey, 110 U. S. 47, 3 Sup. Ct 471, 28 L. Ed. 62; Railroad Co. v. O'Brien, 119 II. 
S. laS, 7 Sup. et. lis; 30 L. Ed. 299; Mexia v. Oliver, 148 U. S. 675, 13 Snp. 
Ot. 754, 37 K Ed. C02; Railroad Co. v. O'KelHy, 158 U. S. 337, l.j Sup. Ct. 
830, 39 U Ed. 1006; Peck v. Heurich, 167 TJ. S. 629, 17 Sup. Ct. 927, 42 L. 
Ed. 302; Railroad Co. v. Holloway, 114 Fed. 465, 52 C. C. A. 200; Association 
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V. Shvyock, 73 Fed. 781, 20 C. C. A. 3 ; Railroad Co. v. McClurg, 59 Fed. 863, 
8 O. O. A. 322 ; Deery v. Gray, 5 Wall. SOT, 808, 18 L. Ed. 653 ; Smith v. Shoe- 
maker, 17 Wall. 639, 21 L. Ed. 717. 

I am unable to uriderstand how the court below could permit a 
verdict to stand in view of the conduct of counsel which it character- 
ized as "pernicious," and from which it expressly declared "a per- 
version of justice always resuhs." It seems to me that a trial which 
is not fair and impartial is a mockery of justice, and that an appel- 
late court should not sustain the judgment in which such a trial re- 
sulted, when brought up for review upon a record which afifirmative- 
ly shows the unfairness. I say the record in this case afifirmatively 
shows the improper conduct because the bill of exceptions contain- 
ed in the record, and which was settled and signed by the trial judge, 
expressly recites the conduct and states that the défendant object- 
ed and excepted thereto at the time. Nothing more in my opinion is 
needed for the corfection of the error. But, if an assignment of er- 
ror be considered essential, that also is found in the record in thèse 
words : 

"The court erred in refusing to grant défendant a new trial of this cause on 
the ground of the misconduct of counsel for plaiiitifC in his argument of the 
cause to the jury which vitlated said verdict and made it improper and er- 
roneous to render a judgment thereon." 

It is true that that assignment was filed in support of a motion for 
a new trial, and that we cannot review an order refusing a new trial. 
But the assignment, which is a part of the record, goes beyond the 
verdict and also assigns as error the entry of the judgment because 
of the misconduct of the plaintifï's counsel, which in my opinion is 
quite sufficient even if it be conceded that any assignment of error 
was necessary. 

I hold that the judgment should be reversed because of such gross 
misconduct of the counsel for the plaintiff. Whether or not the Roth- 
schilds of England are wealthy, and whether or not they are gathering 
the wealth of this country and sending it abroad, had no connection 
whatever with any issue on trial before the court and jury. The man- 
ifest and sole purpose of counsel could only hâve been to throw into 
the scales of justice grossly improper extraneous matter, the direct 
tendency of which was to inflame the passions and préjudice of the 
jurors against the défendant, thus absolutely preventing the fair and 
impartial trial of the issues to which, and only to which, each side 
was justly and legally entitled. To what extent such extraneous and 
improper matter may hâve influenced the verdict that was returned — 
for the maximum amount that could hâve been awarded the plaintiflf — 
it is impossible for any one to say. 

The judgment in the case of Mountain Copper Co., Ltd., v. Van 
Buren, 123 Fed. 61, 59 C. C. A. 379, which was also an action for 
damages, was reversed on another ground, but in concluding the opin- 
ion in the case we said : 

"But we think it proper to refer to another point presented by the plain- 
tiff in error as ground for reversai growing ont of a statenient by one of the 
counsel for the plaintlffs in the action, in his elosing argument to th-e jury, 
to the effect 'that an accident insurance company was defending the case.' 
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tt Is not pretended that there was any eVideiK-e tendiug to show that Buch 
was the fact. tt Is true that, upon objection aud exception made and taken 
to the remark oî the plaintiffs' counsel, tlie court directed hini to desist from 
that Une of argument, and Instructed the jury to disregard the statement. It 
is not necessary to décide In this case -whether this impropriety on the part of 
counsel should or should not of itself call for a reversai of the iudguient, but 
It is well to call attention to the gross impropriety of bringing into the trial 
of any case matter wholly unconnected with it, the direct tendency of which 
may well be to préjudice one of the parties, and the extent of which it is not 
always, if ever, possible to measure." 

In Cudahy Packing Co. v. Skoumal, 125 Fed. 477, 60 C. C. A. 306, 
the Circuit Court of Appèals for tliç Eighth Circuit said : 

"It goes wlthout saylng that a trial judge bas the power, and is always 
at llberty of his own motion, to reprlmand counsel when they make use of 
language or Indulge in a Une of argument that is Improper, unfair, or that is 
calculàted to arouse the préjudice ôf jurors, or divert thelr attention to ex- 
traneoBs matteïs, or to isâues that are foreigri to the case; , and no trial judge 
should hesltate for a moment to exercise such power, although his Interven- 
tion Isnot soliclted." 

In Mitchum v. State of Georgia, 11 Ga. 634, it was said : 

"When counsel are permitted to state facts In argument and to comment 
upon them, the usage of the courts regulating trials Is departed from, the 
laws of évidence are violated, and the full ijeneflt of trial by Jury is there- 
fore denied'. It may be said in answef to thèse views that the statements of 
counsel are not évidence, that the court is bound so to instruct the jnry, and 
that they are sworn to render a verdict Only according to the évidence. 
Wiilst ail this Is true, yet the effect is toibrlng the statements of counsel to 
bear upon the verdict with more or less force, according to circumstances ; 
and, If they In any degree influence the flnding. the law is violated, and the 
purlty and Impartiality of the trial are tarnished and weakened. If not 
évidence, then without doubt the jury hâve nothing to do with them, and the 
lawyer no right to make them. * * * To an extent not deflnable, yet to a 
dangerous extent, they are évidence, not given under oath, without cross-ex- 
amination, and irrespective of ail those precautionary ruies by which com- 
oeténcy Is tested." 

In Brown V. Swineford, 44 Wis. 393, 38 Am. Rep. 583, it was said: 

"The;;very fullest f reedom of speech ■within the duty of his profession should 
be accorded to counsel; but.It is license, not.freedom of speech, to travel out 
of the record, basing his argument on faCts not appeariflg, and appealing to 
préjudices îrtfelevant to thé case and outside of the proof. Tt Inay sometimes 
be a very difflcult and délicate duty to confine counsel to a legitimate course of 
argument. ! But, llke other difflcult and délicate duties, itmust be performed 
by those upon -whom the law imposes It. It Is the duty of the Circuit Courts in 
jury trials to Interfère in ail proiîer cases of thelr own motion. This is due to 
truth and justice. And* If counsel persévère in arguing >jpon pertinent facts 
not bef ore the jury, or appealing to préjudices foreign to the case in évidence, 
exception may be taken by the other side, which may be good ground for a 
new trial, or for a reversai in this court." 

In State v. Hannett, 54 Vt. 89, the court said: : 

"Counsel IH thelr arguments to the jury are bound to keep within the limits 
of fair and tçjnperate discussion. The range of that discussion is circumscrib- 
ed by the eyldenee, in the case. Any violation of this rule entltles the adverse 
party to an exception which is as potent to upset a verdict as any other 
error committed durlng the trial." 

I think the judgment should be reversed, and the case remanded to 
the court below for a new trial. 
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COLUMBIA VALLEY R. CO. v. PORTLAND & S. RY. 00. 

(Circuit Court of Appeals, Nlnth Circuit. May i, 1908.) 

No. 1,500. 

1. Courts— JuRisDicTioî» or Fédéral Court— ï^ederal Question. 

A bill by il railroad company, alleginp; that it acqulred a rigbt of way 
for its road over govemment laads under Act Mardi 3, 1875, e. 152, 18 
Stat. 482 (U. S. Comp. St. 1901, p. 1.568), and is proceeding to construct its 
road tliereon, but did not complète the same wlthin tlie tiine limlted by the 
act, and that défendant, claiming that its rights hâve thereby been for- 
feited, bas takeu possession of a portion of such rigbt of way, présents 
a question of the construction et the statute as supplemented by Act June 
26, 1{KJ6, c. 3550, 34 Stat 482 (TJ. S. Comp. St. Supp. 1907, p. 553), wbich 
gives a fédéral court jurisdiction of the suit regardless of the cltizenship 
of the parties. 

[Ed. Note. — Fédéral jurisdictlon in cases Involving fédéral questions, 
see notes to Bailey v. Mosher, 11 O. C. A. 308; Montana Ore-Purch Co. 
V. Boston & M. C. C. & S. Min. Co., 35 O. C. A, 7.] 

2. RaILEOADS— KiGUT OF WAY OvEB PUBLIC LaSDS— FOBFEIIURE. 

Act June 26, 1906, c. 3550, 34 Stat. 482 (U. S. Comp. St. Supp. 1907, p. 
o53), provides tbat every grant of rlght of way over public lands there- 
tofore made to a railroad company under Act March 3, 1875, c. 152, 18 
Stat. 482 (U. S. Comp. St. 1901, p. 15G8), "where such railroad bas not 
been constructed and the period of flve years next followhig the location 
of said road, or any section thereof, bas now explred sball be and hereby 
is declared forfelted. to the United States to tlie extent of any portion of 
such located line now remalning unconstructed and the United States 
hereby résumes the full title to the lands covered thereby freed or dis- 
charged from such easement," subject to an exception where construc- 
tion of the road was progressing In good faith at the time of the approval 
i)f the act. Held, that such act was a législative adjudication of for- 
felture, whicb became effective at once, wlthout judicial proceedlngs, as 
to ail lands wlthin its terms. 

3. Same. 

ïhe fact that at the time such act wa; passed a suit brought by a rail- 
road company against a thlrd party to détermine Its rights lu such a rlght 
of -way was pending could not change the elî'ect of the act on the lands In- 
volved of whlch the court was bound to take judicial cognizance. 

4. EQUITY— Pl.EADING— AMENDED BILL. 

An amended bill, unllke au amendment to the original bill, speaks from 
the time it was liled, and not from the filing of the original bill. 
[Ed. Note. — For cases In point, see Cent. Dig. vol. 19, Equlty, § 567.] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

The appeal in this case is takeu from a decree of the Circuit Court dis- 
misslng the appellant's blU. On February 2, 1906, the appellant filed Its bill, 
alleglng: That it was a railroad corporation organized under the laws of the 
State of Washington; that it claimed a rlght of way over certain public lands 
of the United States under the provisions of the act of Congress approved 
March 3, 1875 (Act March 3, 1875, c. 152, 18 Stat. 482 [U. S. Comp. St 1901, p. 
15C8]), entitled "An act granting to rallroads the rlght of way over public 
lands of the United States" ; that It had in ail thlngs complled wlth the re- 
qulrements of said act, and had made its survey and maps of the proposed 
railroad wlth the approval of the Secretary of the Interior. wbereby it ac- 
(luired a rlght of way to construct a railroad 200 feet in width over certain 
designated government subdivisions of the public lands of the United States ; 
and that in the year 1905, the appellee, wlthout the cousent of the appellant. 
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entered upon certain of said premises, and under a pretense of ownershlp 
undertook to construct thereon a railroad. The prayer of th,e blU was that 
Ihe appellee be enjolned from occupylng the premises and from constnicting 
Its railroad thereon. To thls WU a demurrer was sustalned for want of 
jurisdiction. Thereupon an amended bUl of complalnt was filed adding to 
the avermeuts of the original bill certain allégations as to the title under 
whleh the appellee clalmed the rlght to enter upon the premises, and the dé- 
fense which the appellee would make to sald àmended bill, alleging that, in 
determihing'the respective rights of the said parties and thelr priorities, it 
would be necessary to construe certain acts of Congress and the aet of Mareh 
3, 1875. On a demurrer to the amended bill, It was held that a case was pre- 
sented involvlng a fédéral question, but the demurrer was sustalned on the 
ground that the appellant had an adéquate remedy at law. A second amended 
bill was flled contalnlng certain addltlonal allégations, the purpose of which 
was to show that the appellant had ground for équitable relief In the premises. 
The appellant allcged that It had actually begun the construction of its rail- 
road in good falth and was In the actual possession of Its rlght of way over 
lot 1, section 35, lots 1 and 2, section 33, and lots 2 and 3, in section 32. ail 
in townshlp 3 north of range 9 east of the Willamette Merldlan, and lot 4, sec- 
tion 35, township 3 north of range 8 east of the Willamette Meridian. The 
bill tben proceeded to allège the wrongful entry by the appellee upon a part 
of the rlght of way so descrlbed on public lands of the United States, wlth 
full knowledge of the location of the appellant's railroad, as surveyed and 
marked thereon, and that the appellee Is epgaged in excavating the ground 
thereon and making fllls, cuts, and embankments, wlth the intention to con- 
struct and operate a Une of railroad in such a way as to substantlally and 
eflfectually impede the construction of the appellant's proposed road. A de- 
murrer was Interposed to the second amended bill on the ground that It did 
not appèar theref rom that there was jurisdiction In the Circuit Court, and for 
want of equity, and for the reasou that it was in the nature of a supplemental 
bill of complalnt to the original bill flled hereln. The demurrer was sustalned, 
and the bill was dlsmlssed. 

W. W. Cotton and Ralph E. Moody, for appellant. 
Charles H. Carey and James B. Kerr, for appellee. 
Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). This 
is a suit between two rival railroad companies, both created under the 
laws of the state of Washington. The jurisdiction of the Circuit 
Court over the controversy dépends upon the question whether there is 
involved the construction of an act of Congress. The appellee con- 
tends that the only suggestion of such a question discoverable in the 
second amended bill is the allégation therein contained as to the nature 
of the défense which it was expected the appellee would interpose, 
citing Shoshone Mîning Co. v. Rutter, 177 U. S- 505, 20 Sup. Ct. 726, 
44 L. Ed. 864; Boston, etc., Mining Co. v. Montana, etc., Co., 188 
U. S. 632, 23 Sup. Ct. 434, 47 L. Éd. 626; Blackburn v. Portland, 
etc., Co., 175 U. S. 571, 20 Sup. Ct. 223, 44 L. Ed. 276 ; Joy v. St. 
Louis, 201 U. S. 332, 26 Sup. Ct. 478, 50 L. Ed. 776. But we 
think there is suiifiicient set forth to show that the détermination of 
the appellant's own rights in the premises necessarily involves the 
construction of Act Cong. March 3, 187,5, c. 152, 18 Stat. 482 (U. 
S. Comp. St. 1901, p. 1568). The appellant spécifies at length the acts 
which it had performed in compliance with that statute, and shows 
that it relies thereon for its priority in right to the appellee to possess 
and occupy the right of way and construct its road thereon. It is 
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sufficient to confer jurisdiction upon the Circuit Court if tlie party 
plaintifif sets up a right to which he is entitled under a spécifie act of 
Congress which he allèges the party défendant dénies him. If the 
appellant in this case had alleged the location and completion of its 
road under the act of March 3, 1875, within the time limited therein, 
the addition of mère allégations of the invasion of its right of way 
by the appellant would not hâve shown that the construction of the 
act was involved. But hère it appears from the allégations of the bill 
that the appellant is in the act of building a road under the provisions 
of the act, that the road has not been completed within the time limit- 
ed thereby, that nevertheless the appellant is proceeding in good faith 
to construct the same under the authority so given, and that its right 
so to do is denied by the appellee on the ground that ail rights acquired 
by the appellant hâve been forfeited. This is not a case therefore 
where a fédéral question is presented only by way of anticipating the 
defendant's défense. It is a case in which it appears from the bill that 
the complainant's own right to the possession of the disputed premises 
dépends upon the construction of an act of Congress. It devolved 
Upon the appellant to show by what right it claimed the roadway. It 
could not allège a patent or grant, for it had none. It could only set 
forth the facts vtpon which it relied. Accordingly, it alleged the act 
of Congress and its own acts of compliance therewith, and in the 
very stating of the facts it tendered a question of law, a question of 
the construction of the act of March 3, 1875. and Act June 36, 1906, 
c. 3550, 34 Stat. 483 (U. S. Comp. St. Supp. 1907, p. 553), upon which 
depended its right to the possession of its surveyed and platted right 
of way. The demurrer itself challenged the right of the appellant to 
relief, on the ground that noncompliance with the law and forfeiture 
were shown upon the face of the bill, and the whole argument pre- 
sented in this court upon the demurrer, aside from the jurisdictional 
question, is confined to the discussion of the question of the forfeiture 
of the appellant's rights. Said the court, in Wilcox v. M'Connell, 
13 Pet. (U. S.) 516, 10 L. Ed. 264: 

"Whenever the question in any court, state or fédéral, is whether a title to 
land. which had once been the property of the United States has passed, that 
question must be resolved by the laws of the United States." 

In Starin v. New York, 115 U. S. 248, 2-57, 6 Sup. Ct. 28, 31, 29 
L. Ed. 388, the court said : 

"The character of a case is determined by the questions Involved. Osborn 
y. Bank of United States, 9 Wheat. 738-824, 6 L. Ed. 204. If from the ques- 
tions it appears that some title, right, privilège, or immunlty on which the 
recovery dépends will be defeated by one construction of the Constitution or a 
law of the United States, or sustalned by tlie opposite construction, the case 
will be one arislng under the Constitution or laws of the United States." 

See, also, Cook v. Avery, 147 U. S. 384, 13 Sup. Ct. 340, 37 L. 
Ed. 209; Swafïord v. Templeton, 185 U. S. 487, 22 Sup. Ct. 783, 
46 L. Ed. 1005 ; Spokane Falls, etc., Railway Co. v. Ziegler, 167 U. 
S. 65, 17 Sup. Ct. 728, 42 1. Ed. 79 ; McCime v. Essig, 199 U. S. 
382, 26 Sup. Ct. 78, 50 L. Ed. 237. 

In approaching the question whether the appellant stated in' the 
second amended bill a case for équitable relief, it is necessary, first, 
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to consider the effect of the act of June 26, 1906, entitled "An act to 
déclare and enforce the forfeiture provided by section 4 of the act of 
Congress approved March 3, 1875." 34 Stat. 482. The act of March 
3, 1875, had provided that, if any section of a road located under its 
pi'ovisions should not be completed within five years after location, 
"the rights herein granted shall be forfeited as to any such uncomplet- 
ed section of said road." The act of June 26, 1906, provided as 
f ollows : 

"That each and every grant of right of way and station grounds hereto- 
fore ma:de to .'iny rallroad corporation under the act of Congress approvwl 
March thlrd, eighteen hundred and seventy-flve, entitled 'An act grantlng to 
rallroads the right of way through the public lauds of the United States,' 
where such rallroad has not been eonstructed and the period of flve years next 
following the location of said road, or any section thereof, has now expired, 
shall be, and hereby Is, declared forfeited to, the United States, to the extent 
of any portion of such located Une uow remainlug unconstructed. and the 
United States hereby résumes the full tltle to the lands covered thereby f reed 
dlscharged from such easement, and the forfeiture hereby declared shall, wlth- 
out need of further assurance or conveyance, inure to the benefit of any own- 
er or owners of land heretofore eonveyed by the United States subject to any 
such grant of right of way or station grounds: Provided, that In any case 
under this act where construction of the rallroad is progressing in good falth 
at the date of the approval of this act the forfeiture declared In thls act shall 
not take effect as to such Une of rallroad." 

The question arises whether this act operated ipso facto to forfeit 
the right of the appellant to any section of its located road not com- 
pleted within five years from the date of the location. The appellant 
dénies that it has that effeqt, and contends that, in addition to the act, 
there must be a judicial ascertainment of forfeiture by a procédure 
in the nature of an inquest of office, citing Fairfax v. Hunter, 7 
Cranch, 603, 3 L. Ed. 453, Smith v. Maryland, 6 Cranch, 286, 6 L. 
Ed. 225, and United States v. Repentigny, 5 Wall. 211, 18 h. Ed. 626, 
and argues that, while an act of Congress declaring forfeiture un- 
conditionally may be sufficient where no facts are to be ascertained, 
the forfeiture hère, under the act of Jime 26, 1906, which is to be 
enforced only where the road has not been eonstructed within the 
five years following the location, or where the construction of the 
raiiroad was not progressing in good faith at the date of the approval 
of the act, leaves two important questions to be decided bef ore the 
forfeiture is to take eiïect. But thèse questions so suggested are 
questions of fact of the nature of those which are to be determined 
in any case where the inquiry is whether particular rights under a 
grant hâve beeen forfeited under the provisions of a forfeiture act. 
The act itself takes the place of the adjudication of forfeiture and of 
the inquest of office. It is the "législative assertion of ownership of 
the property for breach of condition." It is itself the entry of the 
grantor for condition broken, 

The provisions of the' act of forfeiture involved in the case diflfer 
in no essential feature from those which were cOnstrued in United 
States V. Tennessee & Coosa R., 176 U. S. 242, 20 Sup. Ct. 370, 44 
E. Ed. 452, and Farnsworth v. Minn. & Pac. R. R. Co!, 92 U. S. 49, 
23 L. Ed. 530, cited below. In Schulenburg v. Harriman, 21 Wall. 44, 
the court, in discussing thé manner in which thé reserved right of a 
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grantor might be asserted for breach of a condition subséquent, said 
that, if the grant were a private grant, the right must be asserted by 
entry or its équivalent ; but that, if it were a public grant, it must be 
asserted by judicial proceedings authorized by law, the équivalent of 
an inquest of office at the common law, finding the fact of forfeiture 
and adjudging the restoration of the estate, "or there must be some 
législative assertion of ownership of the property for breach of con- 
dition, such rs an act directing the possession and appropriation of 
the property or that it be offered for sale or settlement." 

In Farnsworth et al. v. Minn. & Pac. R. R. Co., 93 U. S. 49-66, 
33 ly. Ed. 530, the court, after discussing the mode of ascertainment 
and détermination of forfeiture by judicial proceedings, and its ad- 
vantages in the prévention of conséquent litigation, said : 

"But that mode is not essential to the dlvestlture of the interest where the 
grant la for the accomplishment of an object m whlch the public is con- 
cerned, and is made by a law wliich expressly provides for the forfeiture 
where that object is not accomplished. Where land and franchises are thus 
held, any public assertion by législative act of the ownership of the state, 
after default of the grantee — such as an act resuming control of them, and ap- 
propriatlng them to particular uses, or grantlng them to others to carry 
out the original object — will be equally effectuai and opërative." 

In United States v. Northern Pacific Railroad Company, 177 U. S. 
435, 20 Sup. Ct. 706, 44 L. Ed. 836, the court held that the failure to 
complète the railroad within the time limited in a congressional grant 
of a right of way over the public lands was a condition subséquent not 
operating as a revocation of the grant, "but as authorizing the govern- 
ment itself to take advantage of it and forfeit the grant by judicial 
proceedings or by an act of Congress resuming title to the land." 

In a similar case (Atlantic & Pacific Railroad v. Mingus, 165 U. S. 
413-433, 17 Sup. Ct. 348, 41 L. Ed. 770), the court approved the lan- 
guage above quoted from the opinion in Farnsworth v. Minn. & Pac. 
R. R. Co., and applied it to the forfeiting act of July 6, 1886 (24 Stat. 
123, c. 637), which declared ail lands adjacent to and coterminous with 
the uncompleted portions of the main line of the road to be "forfeit- 
ed and restored to the public domain." 

The appellant cites the case of United States v. Tennessee & Coosa 
Railroad, 176 U. S. 242, 20 Sup. Ct. 370, 44 L. Ed. 452 ; but, as we 
understand it, the décision is directly against the appellant's contention. 
The court in that case considered Act Sept. 29, 1890, c. 1040, 26 Stat. 
496 (U. S. Comp. St. 1901, p. 1598), which provided that : 

"There is hereby forfeited to the TJnlted States, and the United States here- 
by assumes the title thereto, ail lands hereinbefore granted to any state or to 
any coriwration to aid In the construction of a railroad opposite to and co- 
termlnuous with the portion of any such railroad not now completed and In 
opération, for the construction and beneflt of which such lands were granted 
and ail such lands are declared to be a part of the public domain." 

And it held that it did not afïect lands opposite a completed road, 
and that such lands were not thereby forfeited or resumed, but the 
purport of the décision was that lands opposite uncompleted portions 
of the road were forfeited. 

But the appellant contends that the act of June 26, 1906, is not to be 
considered on the demurrer to the second amended bill, for the reason 
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that (he suit was commenced some months prior to its enactment, 
and cites McCool v. Smith, 1 Black, 4.59, 17 L. Ed. 218, a case in 
which the court recognized the coinmon-law rule that a party can 
recover in ejectment only upon a title which subsisted in him at the 
time of the commencement of the action. But that is a rule which 
has no apphcation to the question hère presented. It does net f ollow; 
that, because a pîaintiiï nlay not recover upon a title which he acquired 
after he commenced the action, recovery shall not be defeated by a 
termination of the title pending the suit. At common law the ter- 
mination of the interest of the plaintiff in the subject-matter of the 
action abated it. 1 Chitty, PI. 25 ; EUiot v. Teal, 5 Sawy. 249, Fed. 
Cas. No. 4*396. And the same is true of a suit in equity. Tappan v. 
Smith, 5 Biss. 73, Fed. Cas. No. 13,748; 2 Daniell, Ch. Pr. § 1518. 
If the act operated to forfeit the appellant's right of way, it eut off 
ail its right to équitable relief as against. the appellee. The efficacy of 
the act to accomplish that resuit is in no way impaired by the fact 
that the suit had been commenced before it todk efïect. The ap- 
pellant could save none of its rights to its located roadway by the 
mère act of suing the appellee before forfeiture was declared. The 
effect of the forfeiting act is the same as would be an allégation in a 
supplemental bill setting forth the fact that since the commencement 
of the suit the appellant had forfeited its title to the subject-matter of 
the controversy. The court below in ruling upon the demurrer could 
not disregard the act. It was a law then in force, and had the efïecf 
to terminate ail rights acquired by the appellant, unless it appeared 
from the allégation of the bill that the appellant had brought itself 
within the saving clause therein contained. 

The forfeiture act excepts from its opération ail cases in which, at 
the date of its approval, the construction of a railroad is progressing 
in good faith. The appellant contends that in the second amended 
bill there are two averments which show that its road is within the 
terms of this proviso. Thèse averments are, first, the allégation, in 
paragraph 12, that at ail time since its incorporation the appellant 
"has been and now is actively engaged in prosecuting the said enter- 
prise." But this is clearly insufficient. The appellant may hâve been 
actively engaged in prosecuting the enterprise, and at the same time 
it may hâve donc no act of construction of a railroad. 

The other averment is in paragraph 13. It is that the appellant "is 
now, and has been for some time prior hereto, actually and actively 
engaged in the building and construction of a grade for its railroad 
therefor and thereon, and is now expending, and has heretofore ex- 
pended, large sums of money in and for said construction and has 
completed the grade upon some portion thereof." The question is : 
At what time does this averment speak? The original bill had been 
filed on February 2, 1906. The second amended bill was filed on Sep- 
tember 17, 1906. In neither the original bill nor the amended bill 
was there any allégation of any act done in the direction of the actual 
construction of a railroad. It first appears in the second amended 
bill that the appellant "is now, and for some time prior hereto" has 
been, engaged, etc. The appellant invokes the gênerai rule that amend- 
ments germane to the bill relate back to the time when the bill was 
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filed, and are considered as incorporated into and a part ôf the original 
bill. That rule is well established by the authorities. Gaylord v. Ft. 
W., M. & C. R. R. Co., 6 Biss. 286, Fed. Cas. No. 5,284 ; Carey v. 
Hillhouse, 5 Ga. Soi ; Hurd & Sewall v. Everett, 1 Paige, Ch. (N. Y.) 
124 ; 16 Cyc. 350. The theory of chancery practice is that the orig- 
inal bill always remains in force and efïect except as to portions there- 
of which are struck eut by amendment, and that amendments aver- 
ring additional facts may be filed and added thereto as to matters 
which occurred before the filing of the original bill; but that, when 
so filed, the amendments relate back to the time of filing the original 
bill and are incorporated therein, and that ail matters occurring sub- 
séquent to the filing of the original bill aflfecting the complainant's right 
to relief must be presented by a supplemental bill. But in the présent 
case, the appellant did not file amendments to its original bill. Its 
second amended bill is a new bill setting forth ail the facts on which 
the appellant's alleged right to relief dépends. The paragraph which 
contains thé matter on which the appellant now relies begins by alleg- 
ing that the appellant "was at the time of the institution of this suit, 
and is now, in the actual possession of its right of way," etc. This 
is the appellant's own désignation of the time at which the amendments 
speak. It shows that the "now" referred to was the date of the filing 
of the second amended bill, ahd the same construction must be given 
to the immediately succeeding allégation that the appellant "is now" 
actively engaged in the building of a road. The allégation that "for 
some time prior hereto" it had been engaged in such construction may 
mean a day, or it may mean a week, before the filing of the bill. 
It cannot be construed as referring the time of the commencement of 
the work back to the commencement of the suit or back to the date 
of the forfeiting act. The justifiable inference is that the reason why 
the pleading was thus guardedly expressed in the présent tense was 
that the appellant could not truthfully allège that the construction was 
begun before the date of the forfeiting act. This new matter so 
alleged in the second amended bill might hâve been struck out on 
motion of the appellee ; but remaining, as it does, in the bill, and tested 
by a demurrer, it is insufiîcient to show that any portion of the road 
was excepted from the opération of the act declaring a forfeiture. 
The decree of the Circuit Court is affirmed. 

NOTE. — The following is the mémorandum décision of Ilanford, District 
Judge, on application for Injunction and on demurrer to amended bill of com- 
plaint, filed September 5, 1906. 

HANFORD, District Judge. This cause has been argued and submitted upon 
the complainant's application for a preliminary injunction and upon a demur- 
rer to the amended blU of complalnt, which allèges as the sole ground of de- 
murrer that this court has not jurisdiction of the subject-matter of the suit. 
The parties are both corporations of the state of Washington, both pro- 
posing to build a railroad on the north slde of the Columbla river, and the 
complainant claims tltle to a right of way crosslng public land of the United 
States, acquired by compllance wlth the act of Congress granting to rallroads 
the right of way through public lands, approved March 3, 1875 (18 Stat. 482, 
e. 152 [II. S. Comp. St. 1901, p. 1568]). The fourth section of the act provides 
that in case of nonuser for a perlod of five years the right of way granted 
shall be forfeited, and the bill shows affirmatively that the complainant has 
not commenced the construction of Its proposed railroad, and that the proceed- 
102 F.— S9 
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Ings by whieh It clalms to hâve aequlred the rlght of way were complétée! more 
tban flve years before the date of the oommencement of thls suit. The bill al- 
so avers that the défendant has wrongfully entered upon said rlght of way, 
aud wlth teams and laborers is actively engaged m coustructmg the bed for 
a rallroad; that the défendant disputes the complahiant's claim of title, aud 
asserts an adverse and superior claim to the sanie right of way ; and by spé- 
cifie averments shows that there is a controversy, the adjudication of which 
necessarily requires an interprétation of the act of Oongress above cited, and 
especially the fivé-year limitation clause, and reters to other United States 
statutes whieh may aiïect the décision of the case. 

I am convinced that the amendod bill sets forth a controversy invoiving ques- 
tions of fédéral law, and that this court would hâve jurisdiction of the case 
if grounds for équitable relief existed. Viewed in the llght most favorable 
to complainant, the prayer of the bill Is unrighteous ; that is to say, it is con- 
trary to natural justice for the complainant to hold ail of the right of way, 
200 feet wide, which it has not earned, aud be permitted to obstruct another 
railroad company having the abillty and will to render the public service which 
Is the considération for the graut. Manifestly the purpose of the grant was 
to facllitate the building of railroads, and the provisions of the third section of 
the act plalnly show a législative intention to guard against the possibility of 
the grant being perverted so as to create a monopoly. 

There is a différent reason, however, for holding thaf the suit Is not cog- 
nizable in a United States Circuit C!ourt, viz.: (a) Tli,e suit is in equity. (b) 
The principles of equity, and section 723, Rev. St t. S. (U. S. Comp. St. 
1901, p. 583), positlvely prohlbit the maintenance <X suits in equity where a 
plain, adéquate, and complète remedy may be had at law. (c) The object of the 
suit is to protect a dry, légal title to real estate by a party out of possession, 
which title is disputed, and an adverse claim of title is asserted by the défend- 
ant in possession, so that the complainant has a plain, ad;equate, and complète 
i-emedy at law in tlie form of an action to recover possession, which Is main- 
tainable at law, and the recognized approprlate form of proceeding to obtaln 
au adjudication of a controversy with respect to the légal title to real estate. 

The complainant is not in court, asking protection in the actual prosecution 
of the building of a rallroad upon a right of way of which it has taken actual 
possession. On the contrary, it appears afflrmatively by the complainant's 
plëadlngs that construction has not been commenced, and that the défendant is 
in possession of the right of way. Thèse faets dlfCerentiate the case from 
Denner & R. G. R. Cto. v. ÀlUng, 99 U. S. 463, 25 U Ed. 438. Only a dry, légal 
title is clalmed, and that title is disputed by the défendant, it claiming the 
same propei-ty by a title adverse to the Complainant ; and there is another suit 
pendlng, brought by défendant, to secure an adjudication of the adverse clalms 
of the respective parties, and it is not pretended that irrémédiable mischief, 
going to the destruction of the substance of the estate, is being done. I-lence 
there is no ground for an injunction, which is the priacipal relief prayed for. 
Erhardt v. Boaro, 113 U. S. 537, 5 Sup. Ct. 565, 28 t,. Ed. 1116. The défend- 
ant being in possession, if the complainant has the légal title, as it claims, an 
action of ejectjuent, in which the parties would hâve a right to a jury trial, 
is the proper form of procédure, and affords au adéquate and complète remedy. 
Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 li. Ed. 873; M., K. & 
T. Ry. Co. V. Roberts. 152 U. S. 114, 14 Sup. Ct. 496. 38 L. Ed. 377 ; New Mexico 
V. U. S. Trust Co., 172 U. S. ITl, 19 Sup. Ct. 128, 43 L. Ed. 407. 

1 can concelve of a case in which an injunction might be properly Issued to 
restrain a competltor from vexatiously interfering in proeeedings to acquire 
a right of way for a projeeted railroad, and I concède that controversies in- 
voiving only équitable or Inchoate rights of rival companies with respect to 
right of way franchises may be cognlzable in equity. An instance which I hâve 
in mind is the case of Sloux City & D. M. Ry. Co. v. Chicago, M. & St. P. Ry. 
Co. (C. C.) 27 Fed. 770. In the statement of that case Judge Shiras said: 
"There is but one controversy in the cause, and that is: Which company has 
the prior, and therefore better, right to the occupancy of the premlses in dis- 
pute, for the purposes of constructing and operating its Une of railway?" And 
I agrée fully with that part of the opinion of the learned judge, in which he 
said: "It is eertalnly équitable that a company, which in good falth surveys 
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and locales a line of railroad and pays tlie éxpense thereoï, should hâve a prior 
claim for the right of way for at least a reasonaWe length of tim*. The eom- 
pany does net pei'teet Its right to the use of the land, as against the owner 
ihereof, until it has paid the damages ; but, as against a railroad company, It 
may hâve a prior right and better equity." 

WTien only équitable riglits constitute the subject of a lawsuit, the parties 
hâve recourse only to a court of equity, and courts of equity are establlshed 
for the express purpose of adjndicatiiig such rights. The case last cited has 
a resemblanee to the case at bar in this: that the matter in dispute was the 
right of way for a projected line of railway; but the two cases are iu cou- 
trast, because in this case the c-omplalnant has iuvoked the jurisdietiou of a 
court of equity, as I hâve before stated, to protect a dry, légal tltle to real es- 
tate, when it was unnecessary to appeal to a court of equity, there being no 
obstacle in the way of obtaining adéquate relief, and substantially the same 
relief, by an action in a court of law. In deciding the question submltted, the 
court cannot assume that there are équitable rights to be adjusted, but is bound, 
in rendering a décision, to treat the averments of the bill of complaint with re- 
spect to the eomplalnant's tltle and the defendant's possession as true. 

The amended blll suggests that it is necessary to sue in equity to avold a 
multipliclty of suits; but the facts pleaded do not support that conclusion. 
The agents and servants of the défendant engaged in constructing its rail- 
road would not be necessary parties to an action at law to recover possession. 
By reason of privity, a judgment against the défendant would be as eonclusive 
upon them as a decree in this case in which they are not parties. 2 Ballinger's 
Ann. Codes & St. § 5518 (Pierce's Code, § 1154). Ail of the right of way situated 
within this judicial district is a unit, and there need be but one action to se- 
cure a complète adjudication of the whole controversy between the parties to 
this case. If detaehed sections of the right of way should be deemed subjects 
of separate causes of action, cognizable in différent countles, still only one ac- 
tion would be necessary, because the Code of Civil Procédure of this state pro- 
vides that an action may be prosecuted In the county in which the subject, 
or some part thereof , is situated, and that several distinct causes of action may 
be jolned in one complaint. 2 Ballinger's Ann. Codes & St. §§ 48.Ï2-4942 ; Ste- 
vens V. Ferry (C. C.) 48 Fed. 7. 

The complainant's application for an injunction Is denled, and the démarrer 
to the amended bill of complaint is sustained. 



I/ARKIN V. CITY OF ALLECHENT. 

(Circuit Court of Appeals, Third Circuit. May 25, 1908.) 

No. 26. 

1. Municipal Corpokations— Powbrs— Gbant of Use op Public GBorND,s. 

Under the varions acts of the Législature of Pemisylvania relating 
thereto, as construed by the Suprême Court of the state, the city of 
Allegheny has authorlty to grant to a railroad company the right to use, 
for the purpose of erecting a railroad passenger station in part thereon, 
a portion of the ground set apart as commons by Act Sept. 11, 1787 (2 
Smith's Laws, p. 414), providlng for laying ont the town, and afterwards 
granted to the city to be used for public purposes. 

2. Same— Enjoining Execution of Contbacts— Fobmal Defects. 

Act Pa. March 7, 1901, p. 29, for the government of cities of the 
second class, in providiug, inter alla, that the city solicitor shall prépare 
and indorse his approval of the form upon ail contracts made wlth the 
city, and that such contracts shall be signed by the city recorder and 
the head of the proper department, Is directory only, and relates to 
contracts by which tiie city assumes peeuniary llabllity ; and in any 
event the fact that the form of a contract authorized by the city counciLs 
to be executed by the proper officiais, granting rights in public grounds, 
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has not been approved by the eity soliciter, or that It has not been signed 
by the head of the proper department, affords no ground for enjoining 
its exécution in proper form and by proper offlcers at suit of a taxpayer. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

J. M. Stoner, for appellant. 
W. S. Dalzell, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. The appellant and complainant below, be- 
ing a citizen of the state of New York and an owner of real estate 
in the city of Allegheny, in the state of Pennsjdvania, and as such 
a taxable in that city, filed her bill in the Circuit Court of the Unit- 
ed States for the Western District of Pennsylvania, to restrain, by 
injunction, the said city of Allegheny, a corporation and citizen of the 
state of Pennsylvania, its officers and servants, from executing a cer- 
tain contract set out in said bill with the Pennsylvania Company, 
afterwards the intervener in said suit, and "from conveying, releasing 
or otherwise impairing the title" of the said city to certain real prop- 
erty, by deed or any other instrument of writing executed and deliv- 
ered to the said company. The contract sought to be restrained was 
embodied in an ordinance passed by the législative authority of the 
said city of Allegheny, the material parts of which were, as foUows: 

"Section 1. Be it ordalned and enacted by the sélect and common councils 
of the city of Allegheny, and it is hereby ordained and enacted by the au- 
thority of the same, that the proper officiais of the said city be and they are 
hereby authorized and empowered in the name and on behalf of the said city 
of Allegheny, to meCke and enter jnto a contract with the Pennsylvania Com- 
pany, lessee of and operating the railway of the Pittsburgh, Ft. Wayne & 
Chicago Kailway Company, in the form following, to wit: 

"Contract. 

" 'This agreement made this day of , A. D. one thousand nine 

hundred and flve, between the city of Allegheny, hereinafter called the city, 
as iirst party, and the Pennsylvania Company, lessee of and operating the rail- 
way of the Pittsburgh, Ft. Wayne & Chicago Railway Company, hereinafter 
called railway company, as second party, witnesseth: 

" 'Whereas, by an ordinance dated October 12, 1853, the Ohio & Pennsyl- 
vania Kailroad Company, predecessor in title to the said Pittsburgh, Ft. 
Wayne & Chicago Ilailway, was granted a right of way through certain lots 
in the city of Allegheny, and the same right of way was continued through 
the commons to Fédéral street ; and whereas, the Pennsylvania Company, 
lessee of and operating the Pittsburgh, Ft. Wayne & Chicago Railway, has 
in accordance with its contract with the city of Allegheny dated the Ist 
day of November, 1901, and for the safety, security and convenience of the 
public, duly elevated the grade of its tracks over and across Fédéral street 
in said city, and partly as a resuit of such track élévation and parti y on ac- 
count of the growth and development of the city, there has arisen a necessity 
for a larger, better and more modem passenger station at Fédéral street; 
and whereas, the Pennsylvania Company being désirons of conforming fully 
to the requirements of said city in respect thereto, has duly subniitted plans 
for a passenger station of such cliaracter and size as would be a crédit to tiie 
city and in every way satisfactory to the public and the company, except 
that in order to better serve tiie convenience of both, it is désirable that tlie 
gênerai waiting roonis, etc., thereof should be larger and more eommodious 
aud the driveway and approach thereto wider, and it is greatly to the interest 
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of tlie public and of tlie city that such a station tlius wholly suitable an«l 
satisfactory sliould be coiistructed and maintained at tliis point ; and wbereas, 
in ovder to properly attain such resuit it is neeessary for said Pennsylvania 
Company to occupy aud use for building purposes a small portion of said 
riglit of way liitherto granted as aforesaid and also the narrow strip of the 
common ground or South Park remaining between the new south Une of 
Stockton avenue, as lateJy widened by said city and the Une of the grant 
made to the said Ohio & Pennsylvania Kailroad Company by said ordinance 
dated October 12, 1853, whlch said strip of land has been so redueed in 
width by said city as to be no longer in any way adapted to or valuable for 
park purposes: 

" 'Xow therefore, this agreement witnesseth: That for and in considération 
of their respective covenants hereinafter set forth, It is agreed by aud be- 
tween said parties as follows, to wit: First. That so far as their right to 
so do exist the city hereby grants to the Pennsylvania Comxiany as lessee 
and the Plttsburgh, Ft. Wayne & Chicago Railway Company as lessor, their 
successors and assigns, the right to occupy and use for the rclocation and re- 
construction of the passenger station, buildings, sheds, tracks, driveways and 
other appurtenances suitable for the accommodation of their business in con- 
nection with the propose<l new station at Fédéral street, that part of the 
south common ground or South Park described as follows,' " etc. 

The bill avers that the proposée! aliénation of the strip of land de- 
scribed in said contract is w'holly without atithority of law, and char- 
ges that the right and title vested, or attempted to be vested in the 
said railroad company, pursuant to said ordinance and the exécu- 
tion of said agreement, would be a fraud upon complainant and oth- 
er, taxpayers of said city, and prays équitable relief: (1) That the 
rights of the city of Allegheny in the property described and pro- 
posed to be alienated, be declared and affirmed ; (2) that the city of 
Allegheny, jts officers and servants, be restrained, by injunction, from 
executing the contract set out in the foregoing ordinance, etc. 

After the fihng of the bill, the said Pennsylvania Company was, 
upon its pétition, allowed to intervene as a party défendant, and made 
answer to the bill. The défendant, the city of Allegheny, fded no 
answer. Subséquent to the answer of the intervener, the complain- 
ant filed an amendment to her bill, adding averments to the follow- 
ing effect: That an act of the state of Pennsylvania for the govern- 
ment of cities of the second class provided that the city solicitor shall 
prépare ail contracts to be made with the city, or any of its depart- 
ments, and indorse on each his approval of the form thereof, before 
the same shall take effect ; that the said act further provided that 
ail such contracts shall be in writing, signed and executed in the name 
of the city by the city recorder and head of the proper department ; 
that the said city is a city of the second class; that in this instance 
the proper department was the department of public works, and that 
the head of the same did not sign and exécute in the name of the 
said city of Allegheny, or otherwise, the contract mentioned in the bill 
of complaint; that its city solicitor did not in fact prépare the con- 
tract mentioned in the bill of complaint, nor indorse thereon his 
approval of the form thereof. 

To this amendment, the intervener filed a demurrer, which was 
overruled by the court below, without préjudice however to the de- 
murrant, and "with leave to raise ail the questions of law made by 
said demurrer at the final hearing of the cause." The court below 
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adjudged that the contract proposed was vvithin the power and author- 
ity of the city of Allegheny to make, and that the objections made to 
thç validity of this particular contract, raised by the averments of the 
said amendment, were, in considération of the frame of the bill, with- 
out merit, and did not warrant the injunction prayed for. The bill 
was therefore dismissed, and the case has been brought before us 
by the appeal of the complainant. 

The questions hère involved, as raised by the assignments of er- 
ror, are, as stated by the appellant : First. Has the city of Allegheny 
the right and authority to enter into the contract in question? Sec- 
ond. Were the facts, as stated in the amendment to the bill, to wit, 
that the contract was not prepared by the city solicitor, nor his ap- 
proval of the form thereof obtained, and that the same was not signed 
by the head of the proper department of said city, sufficient to sup- 
port a decree for an injunction, as prayed for in the bill? 

The first question, viz., as to the power and authority of the state 
to make such a contract as was hère proposed, can be disposed of 
by a brief statement as to the provisions of certain acts of the Légis- 
lature of the state of Pennsylvania, touching the title, authority and 
control of the city of Allegheny to and over the land hère in question, 
and the décisions of its Suprême Court in regard to the same. By the 
act of March 12, 1783 (3 Smith's Laws, p. 63), appropriating certain 
lands for the rédemption of certain certificates of state debt, a tract 
of 3,000 acres was reserved by the state opposite Fort Pitt, now part 
of the city of Pittsburgh. Another act was passed September 11, 
1787 (2 Smith's Laws, p. 414), under which the state authorities were 
empowered to lay out and survey a town in lots with a compétent num- 
ber of outlots for the accommodation thereof; they were likewise 
directed to reserve out of said lots, for the use of the state, so much 
land as they may deem necessary for a courthouse, jail, market 
house, etc., and without the town 100 acres for a common pasture. 
The town of Allegheny was laid out in pursuance of the act, and the 
lots were sold and the réservation made for the common of pasture, 
each lot holder becoming entitled by his patent to the privilège in 
the common of 100 acres, the title to which remairied in the state, 
"The state owned the land— the lot holders the servitude of pasturage. 
Both thèse titles were légal ones and not merely equities, requiring 
a trustée for their protection. The lot holders could assert their 
rights in a court of law, in their own names. The state was not con- 
stituted a trustée for their protection. She held the land for herself, 
subject alone to the easement granted to the lot holders. She had, 
therefore, a perfect right to convey her title, such as it was, to oth- 
ers. In the exercise of this privilège, the Législature passed the 
act of April 13, 1840 (Acts 1840, p. 308, § 13). By that act, 'the right 
of the commonwealth to ail the lands within the limits of the city 
of Allegheny, excepting such parts as had heretofore been appro- 
priated by grant and authority of law, was granted and vested in the 
city of Allegheny for such public uses as were recited in the act of 
the llth of September, 1787, and such public uses as the sélect and 
common councils might from time to time direct and ordain. Pro- 
vided, that no part of the land allotted by the 4th section for a com- 
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mon shall be applied to any other purpose without releases first being 
had and obtained from such persons as might by law grant a right to 
the holder or any part of said common.' " Mayor of Allegheny v. 
Ohio & Penna. R. R. Co., 26 Pa. 355. 

After the language just quoted, the court in the case cited dé- 
cides that the city councils of Allegheny were authorized by said 
act to make a conveyance of a portion of said common to the railroad 
company, for the purpose of constructing its railroad over the same, 
and that such a conveyance was for a public use, within the meaning 
of the authority conferred on the city councils by the act above re- 
ferred to. The court further décides that there is nothine in the 
proviso which in any manner invalidated the grant, though the gran- 
tee took the land subject to any easement of pasture rightfully be- 
longing to any of the owners of the outlots. But, as the court says, 
the city is not a trustée for the owners of such easements, and they 
were not parties to the suit, and that in the then proceeding the court 
had nothing to do with the rights of the lot holders to the privilège 
of pasture. "When they complain of any violation of their rights, 
it will be time enough to consider and décide upon them." 

But the court found further warrant for the asserted authority of the 
city councils to grant the land in question to the railroad company, in 
the act of April 11, 1848, licensing the Ohio & Pennsylvania Rail- 
road Company, which was an Ohio corporation, to operate in the state 
of Pennsylvania, and providing that: 

"If it shall be necessary to occupy any public way or ground, it shall be 
compétent for the municipal or other offlcers or publie authorltle.s owning or 
having charge thereof, and the railroad company, to agrée upon the manner, 
terms and conditions on which the same may be used or occupied." 

And the court décides that the ground in question was public 
ground, within the meaning of thèse enactments. Ail the rights and 
powers of the Ohio & Pennsylvania Railroad Company, by varions 
acts of the Législature, became vested in the Pittsburgh, Ft. Wayne 
& Chicago Railroad Company, and the Pennsylvania Company, the 
intervener in the présent suit. 

It has been decided that this right of common, appurtenant to the 
said outlots, was a common of pasture, the right to take the herbage 
by the mouths of çattle. Long since, large portions of this common 
hâve been devoted to other purposes, sometimes with the express 
consent, but oftener with the passive acquiescence of the lot holders 
referred to. In addition to such encroachments, under the authority 
of an act of the Législature, the city council of Allegheny appropri- 
ated the commons for park purposes, by an ordinance passed May 
6, 1858. Under such conditions, existing for so long a period, it would 
seem to hâve been impossible that any common of pasture could hâve 
been enjoyed on any portion of the original 100 acres so set apart 
by the act of 1787. No appréciable damage, therefore, of which the 
court could take notice, could come to any of thèse lot holders at 
the présent time, by reason of any dépréciation of or interférence 
with a right of common of pasture. As far back as 1855, Chief Jus- 
tice Lewis, speaking for the Suprême Court of Pennsylvania, in Bell 
v. Ohio & Pennsylvania R. R. Co., 25 Pa. 161, 64 Am. Dec. 687, says: 
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"This is a bill by one who clalms common of pasture In certain land called 
the South Commou, in Alleglieny City. * * * ïiie Soutli Common, before 
the grant to the railroad company, was a strip of land of the width of 
144 feet. It has not beeu inclosed. It bas been as open to the public at 
large as to the commoners tliemselves. The herbage is about as abundant 
as that whleh might be found in a recently disinterred street of Hereulaneum. 
The plaintiff's right to take the herbage by the mouths of his cattle is of no 
appréciable value." 

It is unnecessary, however, to further consider any claim on the 
part of the plaintiff, based upon her right as the owner of an inlot 
to maintain her bill against the city of Allegheny. Whatever may hâve 
been her position in the court below, her counsel in this appeal ad- 
mits that the "appropriation of said lands by the authorities of the 
city for use as a, public park, extinguished the right of the lot hold- 
ers to common of pasture therein." She insists, therefore, upon her 
claim to enjoin the said city solely upon her status as a taxable of 
the same. 

The right of the owner of taxable real estate in a corporate city, 
to restrain the corporation from an illégal disposition of corporate 
property, or of any abuse of its authority which may directly affect 
the pecuniary interests of such taxable, may be admitted. It seems 
to us, however, in the présent case, that it is not open to serious ques- 
tion, that the city councils of Allegheny were fully authorized by the 
acts of the Législature already referred to, to make the contract with 
the Pennsylvania Company, set out in the bill of complaint. It seems 
perfectly clear that it was a grant for public uses, and for that reason 
within the power of the city authorities to make, as expressly conferred 
upon them by the Législature of the state of Pennsylvania. Not only 
so, but the contract in question purports on its face to be for the con- 
sidération of an express covenant on the part of the Pennsylvania 
Company, at its own expense, to erect and maintain passenger sta- 
tions, sheds and approaches, obviously for the convenience of the 
public and for the betterment of the public service furnished by said 
company. To this conclusion we would be compelled, independently 
of the two cases already cited, in which the Suprême Court of the 
state has declared such uses as thèse contemplated by the contract in 
question, to be public uses, within the meaning of the acts of the 
Législature above referred to. The record cOntains no évidence that 
such occupation by the railroad company will amount to a nuisance, 
per se or otherwise, nor is there any claim to that effect, or that there 
was any bad intention, or want of good faith in the making of the 
proposed contract. 

This brings us to the remaining question raised by the assignments 
of error, viz., whether the fact that the ordinance or contract pro- 
posed thereby had not been prepared by the city solicitor, nor his 
approval of the form thereof obtained, and the fact that it was not 
signed by the director of the proper department of the said city, are 
sufficient grounds upon which to grant the injunction prayed for. 
The Pennsylvania act of March 7, 1901 (Acts 1901, p. 39)," for the 
government of cities of the second class, provides as follows: 

"ïhe city solicitor shall be the légal advlser and act as attorney and 
■ counsel for the city and ail its departments and offlcers, prépare ail con- 
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tracts to be made with the city, or any of its departménts, and endorse on 
each his approval of the form thereof, before the same shall take effect, and 
be the custodian of ail such papers and records as may be designated, and 
perform such other duties appertalning to his department as may be required 
by law or ordinance." 

We think, with the court below, that thèse provisions concerning 
the duties of the city solicitor are directory and ministerial. The 
power of contracting in the name of the city, and of imposing con- 
tractual obligations upon it, was certainly not intended to be conferred 
on the city soHcitor by the provision referred to. It is true, the form 
of the written contract is required to be approved by him before it 
takes efifect, but this requirement does not invest him with the pow- 
er to say what contracts shall or shall not be made by the city, or 
to veto one that has been made by its proper représentatives. We 
think that the character of the contracts which he is to prépare, and 
the form of which he is to approve, and which are required to be 
signed and executed in the name of the city by the city recorder and 
head of the proper department, sufficiently appears from article 15 
of the said act, which reads as f oUows : 

"Section 1. Ail contracts relatlng to city affairs shall be let to the lowest 
responsible bldder, after reasonable notice. When the contract exceeds 
two huudred and flfty dollars such notice shall be by advertlsement ; when 
less than that amount, advertlsement may be dispensed with. Contracts 
shall be let as heretofore In each of the cities of said class as horetofore, but 
ail bids shall be recelved and opened publicly by the commlttee or officiai 
entrusted with the awarding of the contract, at a time to be designated in 
the advertlsement or notice to bidders, and the figures shall be stated to the 
bidders then présent. Ail contracts shall be in writing, signed and executed 
in the name of the city by the city recorder and head of the proper department. 
No contracts shall be entered into or executed directly by the councils or any 
commlttee thereof. Ail contracts shall be countersigned by the controller and 
flled and registered by number, date and contents in the city recorder's office, 
and attested copies furnlshed to the controller and the department charged 
with the work." 

Evidently thèse provisions refer to those contracts relating to cur- 
rent city affairs, which are required to be "let to the lowest responsible 
bidder" ; contracts imposing pecuniary obligation upon the city for 
work donc or materials furnished. They evidently do not include 
or touch the right of the sélect and common councils by ordinance 
to direct and ordain to what public uses the property vested in the 
city should be put, or nullify the provision of the act of 13th of April, 
ISio, above recited, by which express authority was conferred upon 
the sélect and common councils of the city of Allegheny for that 
purpose. Conceding, for the sake of the argument, that the city solicit- 
or is required to indorse his approval upon the form of such an ordi- 
nance or contract before it takes effect, it is to be obesrved that it 
is only as to the form of the contract, and not its substance or poli- 
cy, that he is required to approve, and therefore, if he refuses to ap- 
prove the form, he would be expected and required to indicate in 
what respect of form it was defective, and prépare a written con- 
tract which would carry out the will of the contracting power in a 
form approved by himself. Whether he could be compelled by a 
writ of mandamiis to exercise such discretionary and ministerial povi'- 
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er as is thus reposed in him is a question not now necessary to be de- 
termined. The same may be said of the purely ministerial duties 
imposed by article 15 of the act of 1901, upon the city recorder and 
head of the proper department. 

Thèse, however, are, as said by the court below, académie ques- 
tions in the présent case. The ordinance proposing the contract on 
the part of the city of Allegheny with the Pennsylvania Company, 
and quoted at length in the bill of complaint, is entitled "An ordi- 
nance to authorize the proper officiais, for and in behalf of the city 
of Allegheny, to enter into a contract with the Pennsylvania Com- 
pany," etc., for certain purposes. The only prayer of the bill, besides 
that which asks the court to déclare the rights of the défendant in 
the property described in said ordinance, and the prayer for further 
relief, is the prayer that the défendants, the city of Allegheny, its 
officers and servants, be restrained by injunction from executing the 
contract set out in the foregoing ordinance, and from conveying, re- 
leasing or otherwise impairing the title of the said Allegheny City 
to said property. 

We hâve already seen that it wâs within the compétence of the 
city councils of Allegheny, under the authority w^ith vi^hich they were 
clothed by the act of 1840, to dispose of the ground in question for 
the purposes set forth in their ordinance. By what particular officiais 
the written instrument, evidencing the contract made by the councils 
should be executed, is a subordinate question, but the suggestion 
that the proper officiais, whoever they may be, should be prevented, 
by injunction of the court, from executing a contract which the court 
has determined was one in the power of the city councils to make, 
hardly needs a serious answer. If, hereafter, the written contract 
should be executed by an improper officer, or be otherwise open to 
criticism for defect in form of exécution, there will be a time and 
place for the considération of thèse matters. 

The prayers contained in this bill are clearly inadmissible, and the 
decree of the court below, dismissing the same, is hereby affirmed. 



BARNARD v. UNITED STATES.* 

(Circuit Court of Appeals, Nlnth Circuit. May 4, 1908.) 

No. 1,499. 

FeRJUEY— ÎHOMESTEAD CLAIMS~-PEO0i!'— OaTH— AtTTHOBITT TO TAKE— UNITED 

States Commissionees. 

Rev. St. § 2294, as amended by Act Cong. March 4, 1904, c. 394, 33 
Stat 59 (U. S. Conip. St. 1901, p. 467), authorizes proof of homestead 
claims to be made before United States commissloners In the land dis- 
trict In which the lands are situated, and section 5392 (U. S. Comp. St. 
1901, p. 3053) déclares that every person who having talsen an oath be- 
fore a compétent officer in any case in which the law of the United 
States authorizes an oath to be administered that he will testify truly, 
etc., willfully and contrary to his oath states or subscribes any mate- 
rial matter which he does not belleve to be true, is gullty of perjury. 
An Indlctment for perjury In support of a homestead daim, sworn to before 
a United States commlsstoner. alleged that the commissloner was an of- 

•Hehearing denied June 10, 1908. 
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fieef who was authorlzed by the laws of the United States to admlnlster 
an oath and take testimony In such proceeding, and was then and there 
engaged in taking testimony on ttie application of W. to make final home- 
stead proof, etc. ; that it tiiereupon became material that the commissioner 
should be Informed by the testimony whether W. had settled and resided 
on the land in good faith ; and that, to prevent the commissioner from 
knowing the true facts, défendant willfuUy, corruptly, and falsely testified 
to facts specifled whlch he did not believe to be true. Held that, under 
such allégations the court would take judiclal notice that the commissioner 
had compétent authority to admlnlster the oath to défendant In the par- 
tlcular proceeding, and that the Indictment was not, therefore, defective 
for failure to allège the commissioner's authority to admlnlster the oath 
on whlch the perjury was based. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 39, Perjury, §| 76-79.] 

2. Same— Mateeiality. 

The hidlctment also sufflclently alleged that defendant's testimony so 
glven before the commissioner was material. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 39, Perjury, §§ 82-89.] 

5. Ceiminai, Law — Evidence— Kes Gest^. 

In a prosecution for perjury committed by défendant in support of W.'s 
homestead clalm, oral statements made by W., Indicatlng that he did not 
réside on the homestead claimed by hlm during the tlme stated in hls 
homestead proof, and during the tlme défendant testifled W. had an es- 
tablished résidence on the land, was admissible as res gestse. 
1. Same— Otheb Offenses— Design— Knowledge— System. 

In a prosecution for perjury alleged to hâve been committed by de- 
fendant In support of W.'s homestead claim, évidence that witness took up 
a homestead on public lands In the same section of the state where W. 
made hls claim, and that, though witness never resided on the land, de- 
fendant was a witness in hls behalf when he (witness) made proof of hls 
résidence on the homestead, was admissible to show knowledge, design, 
and System on defendant's part in furnlshlng évidence In support of 
f raudulent land claims. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 14, Criminal Law, 
§§ 825-834.] 

6. Same— Wbit or Ebeor-Evidence— Préjudice. 

Accused was not prejudiced by the admission of proof In support of hls 
homestead claim, in which he swore that he had continuously resided on 
land other than the place where he actually resided for the purpose of 
affecting hls réputation for truth and veracity which a witness for ac- 
cused had prevîously testifled had been good; such homestead proof not 
belng contradicted In any particular. 

In Error to the Circuit Court of the United States for the District of 
Oregon. 

The plalntlff in error was charged by Indictment in the Circuit Court of 
the United States for the District of Oregon with the crime of perjury In 
delivering hls testimony as a witness in the matter of the application of one 
Charles A. Watson to make final proof upon a homestead entry of public lands 
of the United States In the district of Oregon. The Indictment charged that 
the défendant "came in person before James S. Stewart, who was then and 
there the duly appolnted, quallfled, and actlng United States commissioner for 
the district of Oregon, and who was then and there an offlcer who was au- 
thorlzed by the laws of the United States to admlnlster an oath and to take 
the testimony of wltnesses In the matter of the application of a claimant to 
make final proof upon a homestead entry of public lands of the United States 
lying within The Dalles land district of the United States in the said district 
of Oregon, and the said James S. Stewart, as such United States commissioner 
for the district of Oregon, was then and there engaged in taking and hearing 
tcat'.mouy in the matter of the application of Charles A. Watson, late of said 
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district of Oregon, to make final proof in support of liis homestead entry." 
ïhe indictment describes a tract of public land of the United States upon 
whicti it is chargea Oliarles A. Watson liad theretofore made a boinestead fll- 
ing in the land office, and was then and there engaged in makiug final proof 
in support of his homestead entry ; that the défendant "then and there * * • 
subscribed his name to certain testimony, which had then and there beeii giv- 
en by him before said James S. Stewart, as such United States commissioner 
for the district of Oregon, in the matter aforesaid, and that said testimony 
so then and there subscrlbed by him was read to hlm before belng so sub- 
scribed, and was then and there sworn to by him as true before said James 
S. Stewart, as such United States commissioner for said district of Oregon." 
It is alleged that It then and there became materlal that the said James S. 
Stewart, as such United States commissioner and the register and reeelver of 
the United States land ofliee at The Dalles, should be Informed and know 
from and by such testimony "whether the said Charles A. Watson had settled 
and reslded tipon and Improved or cultivated the said lands so described, as 
requlred by the homestead laws of the United States, and, If so, when such 
settlement and résidence began and how long It continuëd, and what was its 
eharacter, and whether it commonced in the year 1898 and continuëd for flve 
years thereafter, and especlally whether the said Charles A. Watson had re- 
slded continuously on said land for a period of flve years since flrst establlsb- 
ing résidence thereon, and for what period or periods said Charles A. Watson 
had been absent from said lands slnce maklng settlement thereon, and for 
\yhat purpose he was so absent, and whether said Charles A. Watson had 
cultivated said land, and how much thereof he had so cultivated, and for 
how many seasons he raised crops thereon, and what Improvements were on 
said land, and what was their value." It is cbarged that the said défendant 
was thereupon in due manner sworn by the said James S. Stewart and made 
oath before him of the truth of the niattérs contained In said testimony so 
submitted by him, and to prevent the said James S. StevFart, the United 
States commissioner, and the said register and receiver of the United States 
Land Office, from knowlng the true facts concerning his résidence upon and 
oultlvation and improvement of the said land, wlllfuUy, corruptb', and false- 
ly, and contrary to his said oath, did dépose and swear, as in his testimony 
set forth, of and concerning the materlal facts aforesaid, aiid dld state and 
subscribe materlal matters which he did not then belleve to be true. The 
testimony of the défendant by question and answer Is set forth in full In 
the indictment, from which it appears that the défendant made oath that he 
knew Charles A. Watson and the land embraced lu the homestead entry ; that 
Watson settled upon the land and established his résidence there in the 
sprlng of, 1898 ; that he was unmarried, had reslded continuously on the 
homestead since establlshlng his résidence thereon, except that he Riade a 
trip to the Willamette Valley in July, 1902, for the beneflt of his health and 
retumed in Oetober, 19(Ï2 ; that défendant lived about elght miles from the 
settler's place, and in riding after his live stock he frequently rode past 
Watson's place and stopped at his house ; that the settletf had cultivated about 
two acres bf the homestead, had raised a garden ou it every year since 1898; 
that the rest of the land was too steep, rougb, and rocky for cultivatlon; that 
he pastured about 25 head of his horses on the place. The Improvements on 
the land were a lumber house 12 by 16, lumber roof, lumber-floor,' one room, 
eeiled, and'papered, good sprlng water, ail fenced with threewires, total value 
of Improvements about $250, one door and One wiudow. It is alleged in the 
indictment that. In truth and in fact, at tlie tlme when the défendant so siib- 
.seribed audswore to the truth of said testimony, that he then and there well 
knew that the said Charles A. Watson "had never settled or reslded upon or 
improved or cultivated the said land, so described, as requiïed by the said 
homestead laws of the United States, or in any manner whatever, and had 
not settled Upon and established actual résidence thereon in the year 1808. 
or at any 6ther tlme, and had not reslded on said land so described. or any 
part thereof, since flrst establlshlng résidence thereon, except when he made 
a trip to the Willamette Valley In July, 1902, for the laeneflt of his health, or 
otherwise or at ail, and had not returned to said land nnd re-establislied his 
actûal résidence thereon in Oetober, 1902, or at any other time lu said year 
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or in any other year, and had not raised a crop on said land every year from 
1898 to 1904, or during any of said years, and had not cultivated tvvo acres 
of said land." It is cliarged tliat the défendant "in manner and l'orm afore- 
said, in and by tiis said testimony, and upon liis oatli aforesaid, in a case in 
wliicli tlie law of the said United States authorized au oath to be admin- 
jstered, uulawfully did willfully, and contrary to his said oath, state and sub- 
scribe material matters, which tie did not tlien believe to be true, and thereby 
did commit wilful and corrupt perjury." l'he défendant demurred to this In- 
dictuient on the ground that the matters stated therein were not sufficient in 
law to constitute a crime. The court overruled the demurrer, and thereafter 
the cause was tried before a jury, which returned a verdict of "guilty, as 
charged in the indictment." 

In the course of the trial the United States called as a witness one E. A. 
Putnam, who testified that he knew Charles A. Watson, had seen him in Port- 
land in 1903 at the Merchant's Hôtel, about the 28th of April in that year ; 
that he had a conversation with him. The witness, in the course of his ex- 
amination, was then aslted the following question: "State whcther or not 
thère was anything in that conversation that showed, or tended to show, 
where Watson had been about that time or immediately preceding it." To 
the question the défendant objected, on the ground that it was incompétent, 
and not in any way binding upon the défendant in the case, and hearsay, 
and not the best évidence. The court overruled the objection, and admitted 
the testimony as bearing upon the question as to whether or nrtt Watson did 
state the truth in regard to the answers that he made in making his proof. 
The witness answered that Watson said "he had his foot eut at the time. He 
had been down worlcing on the Columbia river, down about St. Helens some- 
where, and said he had corne up, and he was going ont home, out to his place, 
out to where his folks lived * * * out towards Forest Grove, out in Wash- 
ington county." 

William Shepard was also called as a witness for the United States, and 
testified that he had a conversation with W^atson at Greenville in 1901, and, 
over an objection of the défendant, said that Watson spoke of his claim, 
said that he wanted to go back and prove up, but gave as a reason why he 
did not "that there was some horses run ofC that spring, and he says he was 
hired to do it, and he didn't suppose the settlers wanted him to come back." 
Watson was not called, and did not téstify as a witness in the case. 

John Morgan was called as a witness for the United States. He testified 
that he lived in Wheeler county and took up a claim in that county. P.eing 
shown his testimony on final proof in support of the entry, the court inquired 
as to the purpose, and the United States Attorney said that he proposed to 
prove a similar act on the part of the défendant, that the witness on the 
stand took a homestead and made proof, and that the défendant was one of 
liis witnesses and swore to his proof, which he would follow by showing that 
at the time the witness did not réside and never had resided on the claim. 
The proof was made in September, 1904. The testimony was admitted over 
defendant's objection, and the witness testified that he did not réside on the 
claim and did not cultivate it. The witness was also permltted, over the 
objection of the défendant, to testify that he took up the claim for the Butte 
land, LIvestock & Lumber Company. 

The transcript of record does not contain ail the évidence in the case, but 
It does contain this statement: "That it should further be certified that there 
was other testimony on the part of the government tending to show that Wat- 
son was in Washington county. Or., in Deeember, 1900, in February, 1901, In 
May, 1902, and in May, 1903; that Watson had had a conversation witli the 
witness Bledsoe, and had told the witness that he had been in Missouri in 
the year 190O ; that this conversation occurred in .Tuly, 1901 ; that Charles A. 
Watson had worked for the witness Bradley in March and April of the year 
1902; that in August, October, and November, 1898, Watson had transactions 
with the witness Moore, who condueted a store at Greenville and also in 
October, November, and Deeember of 1900, and in .Tanuary, February and May, 
1901, and had like transactions with the firm of Moore & Son in March. 
April, May, ,7ime, .Tuly, August, and October, 1902; that thèse were Personal 
transactions with the man Watson over the oounter of the store, and the wlt- 
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ness Ireiand corroborated the wltness Moore. Tliere was évidence from the 
wltness Butler, clerk of Wlieeler county, that Wàtson's name dld not appear 
upon thie reglstratlon or poil books of that county, and by wltness Godman, 
clerk of- Washington county, that Watson had registered In that county under 
date of the l&th of Marcli, 1902, by the wltness Clymer, a postmaster at Fossil, 
that he had not dellvered any mail for Watson, but had been requested by 
Coe Barnard to put Charlle Watson's mail in Coe Barnard's box ; that he 
dld not remember prlor to 1903 of Watson ever getting hls mail at the post- 
office In Fossil. There was other testlmony to show that Watson had not 
been seen by the wltnesses In Wheeler county at the times or withln the 
periods namëd in the Indlctment, except occasionally. It was the testlmony 
of Henry Neal.a wltness, that In 1901 he heard Coe Barnard and Cant Zach- 
ary talking together about Watson going away from Wheeler county wlth 
horses and not having corne bacb, and that Watson had not shown up at 
thattime." 

James S. Stewart, United States commlssioner, was also called by the 
United States as a wltness. He identlfled the proof of homestéad entry made 
by Morgan and the fact that the défendant was one of the wltnesses. He 
was thereupon called upon as a wltçess by the défendant as to the defendant's 
gênerai réputation in the communlty wherô he lived for truth and veracity, 
which he téstifled was good. On cross-examlnation by the United States the 
wltness was aèked to Identify the final proof In a homestéad entry made by 
the défendant on the 23d of June, 1904, upon the statement of the United 
States Attôrney that he proposed to show that the défendant before the wlt- 
ness as a United States commlssioner swore to the fact that he had contlnuous- 
ly resided on a homestéad other than the place where he dld réside. The 
homestéad entry wtfs identlfled, over the objection of the défendant On re- 
direct examination the wltness téstifled that he dld not know how much the 
défendant lived on hls claim, nothing except what the défendant swore to In 
his proof ; that he dld not know how many Ipiprovements he had on the place ; 
dld not know whether defendant's family resided 'on the place or not ; did 
not know any more than what he swore to in hls proof; and did not know 
whether the Statements made in hls proof were true or false. 

Bennett & Sinnott, for plaintiff in error. 

Francis J. Heney and Tracy C. Becker, Spécial Assistants to the 
Attorney General of the United States, and William C. Bristol, U. S. 
Atty., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). It is 
objected that there is no allégation in the indictment that the United 
States commissioner before whom the défendant appeared and took the 
false oath mentioned in the indictment had authority to administer the 
particular oath upon which the charge of perjuty is based. The in- 
dictment is founded upon section 5393 of the Revised Statutes (U. 
S. Comp. St. 1901, p. 3653), which provides as follows : 

"Every person who, having taken an oath before a compétent tribunal, of- 
ficer, or person In any case in which the law of the United States authorlzes 
an oath to be administered, that he will testify, déclare, dépose, or certify 
truly, or that any written testlmony, déclaration, déposition, or certiflcate by 
hlm subscribed is true, wlUfully and contrary to such oatb States or subscribes 
any material matter which he does not belleve to be true, is gullty of per- 
jury." 

The authority of a United States commissioner to administer the 
oath and take the testimony of the défendant is found in section 3394 of 
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the Revised Statutes, as amended by Act March 4, 1904, c. 394, 33 
Stat. 59 (U. S. Comp. St. Supp. 1907, p. 467), as foUows: 

"That hereafter ail proofs, affldavlts, and oaths of any klnd whatsoever re- 
quired to be made by appllcants and entrymen uiider the honiestead, préemp- 
tion, tlmber culture, désert land, and timber and stone acts, may, in addition 
to those now authorized to take sueb affldavlts, proofs, and oatlis, be made 
before any TJnited States commissioner * * • In the couuty, parish, or 
land district In which the lands are situated." 

Tfte charge in the indictment is that the défendant "came in person 
before James S. Stewart, who was then and there the duly appointed, 
qualified, and acting United States commissioner for the district of Ore- 
gon, and who was then and there an officer, who was authorized by the 
laws of the United States to administer an oath and to take the testi- 
mony of witnesses in the matter of the application of a claimant to 
make final proof upon a homestead entry of public lands of the United 
States." The objection to this allégation is that it is the mère statement 
of the commissioner's gênerai authority to administer oaths in the 
matter of homestead proofs; that under Act March 3, 1879, c. 192, 
20 Stat. 472 (U. S. Comp. St. 1901, p. 1392), there are certain prelim- 
inary proceedings required to be taken by the homestead claimant be- 
fore the commissioner has authority to take proof or administer an oath 
in the final homestead entry; that the indictment does not set forth 
thèse preliminary proceedings ; and that, therefore, it does not appear 
that the commissioner had authority to administer the oath in this par- 
ticular case. The only other alternative, it is contended, was that the 
indictment should hâve been in the form prescribed by section 5396 of 
the Revised Statutes, which would hâve been sufficient had it alleged 
that the commissioner had authority to administer said oath; that is 
to say, the oath that was required to be taken in that case at that time. 

In our opinion the indictment is not open to the objection urged 
against it. It is not only alleged that the commissioner was an officer 
who was authorized by the laws of the United States to administer 
an oath and take testimony of witnesses in the matter of the applica- 
tion of a claimant to make final proof upon a homestead entry, but 
it is alleged that the commissioner "was then and there engaged in 
taking and hearing testimony in the matter of the application of 
Charles A. Watson, late of said district of Oregon, to make final proof 
in support of his homestead entry," and the particulars relating to the 
land, its location, and Watson's homestead filing upon the land and the 
making of final proof in this particular case are set out in the indict- 
ment, from which it appears that the proceeding had reached that 
stage when the claimant was entitled to make final proof, and it is 
alleged "that it then and there became, and was, material that the said 
James S. Stewart, as such United States commissioner for the dis- 
trict of Oregon and the register and receiver of the United States Land 
Office at The Dalles in said district of Oregon, should know and be 
informed from and by the said testimony whether the said Charles A. 
Watson had settled and resided upon and improved or cultivated the 
said lands so described, as required by the home^ceid laws of the 
United States," etc., and that the défendant made oath before the 
commissioner "of and concerning the truth of the matter contained 
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in said testimony so subscribed by him," and so, being sworn, "then 
and there, to prevent the said James S. Stewart, United States com- 
missioner for the district of Oregon, and the said register and receiver 
of the United States Land Office at The Dalles, in said district of Ore- 
gon, from knowing the true facts and circumstances pertaining tu the 
settlement and résidence of the said Charles A. Watson upon, and his 
cultivation and improvement of the said lands * * * willfully, 
corruptly, and falsely, and contrary to his said oath did déposer and 
swear as in said testimony set forth, of and concerning the material 
facts aforesaid, and did state and subscribe material matters which 
he did not then believe to be true." And it is further alleged that the 
défendant, in and by his said testimony and upon his oath aforesaid, 
in a case in which the law of the United States authorized an oath 
to be administered, did unlawfully and willfully, and contrary to said 
oath, State material matters which he did not believe to be true. From 
thèse allégations setting forth the gênerai authority of the commis- 
sioner to administer an oath and take testimony in this class of cases 
and the statement of the proceedings before the commissioner in which 
he was engaged in taking and hearing testimony the court will take 
judicial notice that the commissioner had compétent authority to ad- 
minister the oath to the défendant in this particular proceeding and in 
this particular case. 

The objection that it is not sufficiently alleged in the indictment that 
defendant's testimony was material is also w'thout merit. The réf- 
érence already made to the allégations of the Indictment shows that 
it distinctly appears therefrom that defendant's testimony was material 
to the inquiry before the commissioner and the register and receiver 
of the land office as to whether Watson had complied with the law 
witlî respect to his homestead claim. 

It is assigned as error that the court permitted the prosecution to 
prove certain oral statements made by Watson tending to show that 
Watson did not réside on the homestead claimed by him during the 
time stated in his homestead proof. It is contended that the admis- 
sion of thèse statements is contrary to the rule excluding hearsay évi- 
dence, except in certain circumstances not material to this case. The 
objection relates to the testimony of the witnesses Putnam and Shep- 
ard. Thèse two witnesses were permitted to testify, over the objec- 
tions of the défendant, as to conversations with Watson, the first at 
Portland, Or., in April, 1903, and the second at Greenville, Or., a 
place west of Portland, in 1901. When thèse conversations took 
place, Watson was not residing on the land claimed by him as a home- 
stead. The indictment charged that the défendant had testified in 
1904 that Watson had established his résidence on the land claimed as 
a homestead in 1898, and had since resided there continuously, except 
between July and October, 1904. The question of fact for the jury 
to ascertain was whether this sworn statement of the défendant was 
true or not, and évidence as to the résidence of Watson during 1898 
to 1904 was relevant to that inquiry. It follows that évidence of the 
fact that from 1901 to 1903 he was absent from the land claimed by 
him as a homestead was also material and relevant. The United 
States requires absolute good faith on the part of the settler in the 
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occupation of public land for the purpose of acquiring title thereto 
under the homestead law. No mère pretense of establishing a rési- 
dence upon the land or occasional visits to it will answer the require- 
ment. The acts of occupation must be with the intention of actually 
residing uJ)on the land, and hence it follows that under the law rési- 
dence upon a homestead claimed is a combination of act and intent. 
With respect to the acts of Watson relating to his résidence or lack 
of résidence upon the claim évidence was admitted upon the trial 
and this évidence is not now a matter of controversy. The only ques- 
tion now is whether his déclarations connected with such acts and 
relating to his lack of résidence upon the land were also admissible in 
évidence. We think they were, as part of the res gestse. In Lund v. 
Tyngsborough, 63 Mass. 36, the court, in discussing this question, 
said: 

"The main transaction Is not necessarily conflned to a partlcular point of 
time, but may extend over a longer or shorter period, aecording to the nature 
and character of the transaction. Thus, where a. debtor leaves his house to 
avold his creditors, which is an act of bankruptcy, and goes abroad, and con- 
tinues abroad, the act of banliruptcy continues durlng the continuance abroad 
for this purpose. ♦ * • Perhaps the most common and largest class of 
cases in which déclarations are admissible is that in which the state of mind 
or motive with which any particular act is done is the subject of inquiry. 
Thus, where the question Is as to the motive of a debtor in leaving his house 
and going and remalnlng abroad, so as to détermine whether or not an act of 
bankruptcy is committed, his déclarations when leaving his house and while 
remalnlng abroad, as to his motives for leaving his house and for remaining 
abroad, are admissible in évidence. Such déclarations, accompanying the act, 
clearly belong to the res gestse. They are ealculated to elucidate and explain 
the act and dérive a degree of crédit from the act." 

In Viles v. Waltham, 157 Mass. 542, 33 N. E. 901, 34 Am. St. Rep. 
311, the question was as to déclarations concerning the domicile of the 
plaintiff in the action. The court said : 

"The change in his place of abode might be temporary or permanent. It 
might Indlcate a change of domicile or not, aecording to the circumstances at- 
tending it Déclarations of a person accompanying a change of his abidlng 
place hâve always been held compétent to explain the change as a part of the 
res gestae ; but déclarations in such cases are often admissible on a broader 
ground than as a part of the act of removing from one place to another. The 
Intention of the person removing is compétent to be proved as an Independent 
fact, and anything which tends to show his intention in making the change 
may be Introduced If it Is free from objection In other particulars. * • • 
Déclarations which Indicate the state of mind of the déclarant naturally hâve 
a legltlmate tendency to show Intention." 

In Insurance Co. v. Mosley, 8 Wall. 397, 404-405, 19 h. Ed. 437, 
the Suprême Court of the United States had this to say in respect to 
déclarations of this character: 

"Wherever the bodily or mental feellngs of an Individual are material to be 
proved, the usual expressions of such feeiings are original and compétent évi- 
dence. Those expressions are the natural réflexes of what might be impossible 
to show by other testimony. If there be such other testimony, this may be 
necessary to set the facts thus developed in their true llght, and give them 
their proper effect. As independent, explanatory, or corroborative évidence, It 
is often Indispensable to the true administration of justice. Such déclarations 
are regarded as verbal acts, and are as compétent as any other testimony, 
when relevant to the issue. Their truth or falsity is an inquiry for the jury." 
162 F.— 40 
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To tHe same effect is Mutual Life Ins. Co. v. Hillmon, 145 U. S. 285,. 
296, 12 Sup. Ct. 909, 36 L. Ed. 706. 

We think that under this ruie the déclarations of Watson relating to 
his résidence and in connection with facts relating to the same subject 
were compétent as évidence tending to show that it was not his inten- 
tion to réside on the land. 

It is assigned as error that the court admitted the évidence of the 
witness Morgan, over the objection of défendant. The évidence of 
this witness tended to show that in September, 1904, he made proof 
of his résidence upon a homestead upon public lands in the same sec- 
tion of the State where Watson made his claim, and that the défendant 
was a witness on behalf of Morgan, and that Morgan never resided 
upon the land. This évidence was offered and admitted as tending to 
show knowledge, design, and System on the part of défendant in fur- 
nishing évidence in support of a fraudulent scheme to obtain title to 
public lands, and the évidence was so limited by the court in its instruc- 
tions to the jury. In Van Gesner v. U. S., 153 Fed. 46, 55, 82 C. C. A. 
180, évidence of this character was admitted to iUustrate or establish 
the intent or motive of the défendant with respect to the particular act 
in controversy, and in the instructions to the jury the évidence was so 
limited. The admission of the testimony and the instructions of the 
court tQ the jury with respect thereto were affirmed by this court. The 
same case was taken to the Suprême Court of the United States (Wil- 
liamson v. U. S.. 207 U. S. 425, 28 Sup. Ct. 163, 52 h. Ed. 278), by 
the défendant Williamson, where the admission of this testimony was 
affirmed by that court. The rule in that case is applicable to the 
facts in this case. 

The défendant called James S. Stewart, the United States commis- 
sioner, before whom the homestead proof was taken in this case. He 
was asked if he knew the gênerai réputation of the défendant for truth 
and veracity in the community where he lived. He answered that he 
did, and, upon further, inquiry, testified that it had been good. On 
cross-examination the witness was shown the final proof of the de- 
fendant taken before the witness in support of his own homestead claim. 
The proof was identified by the witness. The United States Attorney 
stated that he oiïered the évidence for the purpose of showing matter 
affecting the truth and veracity of the défendant; that, as a witness 
in his own behalf in a hornestead proceeding, he swore to the fact that 
he had continuously resided on land other than the place where he ac- 
tually resided. The évidence was admitted, over the objection of the 
défendant, and the witness was asked if he knew whether the défend- 
ant resided on the premises described in the homestead proof, but the 
witness testified that ail he knew about it was what was stated in the 
homestead prpof .> If the admission of this évidence was error, it was 
clearly without préjudice, as it was not contradicted in any particular. 
So far as the évidence submitted to the jury was concerned, it stood as 
a truthful statement, and therefore without any prejudicial effect upon 
the jury as against the défendant. 

Finding no prejudicial error in the record, the judgment of the 
court below is affirmed. 
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BACKER V. PEXN LUBRIOATING 00. 

(Circuit Court of Appeals, Sixtli Circuit. June 18, 1908.) 

No. 1,77G. 

1. Mines and Minkrals— Construction of Oïl Lease— ïitle to Oïl in 

Place. 

An oil lease in ordinary form, giving tlie lessee the exclusive riglit to 
explore for produce and sell oil from the land on payment of a royalty, 
does not vest him with title to the oil in place. 

2. Same— RiGirrs of Lessee. 

Such a lessee, however, has a right of action for damages against 
one who invades his exclusive right by going upon the land during the 
term of his lease without his consent and drilllng wells and removing 
and selling oil therefrom. 

3. Pleadins— Sufficiency of Pétition— General Demuebek Under Ken- 

TucKY Code. 

Under Civ. Code Prac. Ky. §§ 2, 4, whlch abolish forms of action, and 
section 93, which defines a gênerai "demurrer" as "an objection to a 
pleading because it does not state facts sufflcient to eonstitute a cause 
of action or a défense," a pétition whlch shows a right of recovery in 
plaintiffi in some form of action and contains a prayer for gênerai re- 
lief is not subject to a gênerai demurrer, because It Is based upon an 
erroneous theory as to his rlghts and ineasure of damages and does 
not entitle him to the spécifie relief prayed for. 

4. Trespass— Actions— Défenses. 

In an action by an oil lessee for damages against one who entered 
upon and toolî oil from the leased premises, an answer, alleglng that de- 
fendant's entry was peaceable and made in good faith under a lease 
which défendant belleved to be valid, is not subjeet to a gênerai demur- 
rer, since such good faith may at least affect the extent of defendant's 
liability for damages. 

In Error to the Circuit Court of the United States for the Eastern 
District of Kentucky. 

E. Heim, for plaintiff in error. 

O. H. Waddle, for défendant in error. 

Before LURTON and RICHARDS, Circuit Judges, and KNAP- 
PEiST, District Judge. 

KNAPPEN, District Judge. By this proceeding a review is sought 
of the action of the court below in dismissing the pétition of plaintifï 
(appellant hère), filed under the Kentucky Code of Civil Procédure 
as statement of plaintiflf's cause of action, and in not sustaining de- 
murrer to defendant's answer and counterclaim. 

Plaintifif's pétition alleged that one Duncan and wife, on November 
11, 1902, gave to plaintiff an "oil lease" upon certain described lands 
in Wayne county, Ky., by the express provisions of which plaintiff 
was granted the exclusive right to operate or drill thereon for pe- 
troleum, gas, and other minerais for a term of 20 years, and so much 
longer as such products could be produced in paying quantifies, upon 
payment to Duncan of 10 per cent, of the petroleum extracted and 
$25 for each gas well (in case oil should be found in paying quanti- 
fies) ; plaintifï agreeing to drill a well within six months from the 
making of the lease, or in lieu thereof to pay Duncan $50 a year un- 
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til work should be commenced. The pétition alleged that plaiiitiff 
thereby acquired a leasehold estate in the land, by virtue of which he 
had the sole and exclusive right : (a) To enter upon, explore, and de- 
velop the land for oil, gas, and other minerais; (b) to drill wells for 
cil and gas; (c) "to the oil in and under said tract of land"; (d) to 
extract and market the oil and gas therefrom; (e) to run the oil 
that might be found or that should be under the land ; and (f) to sell 
and dispose of ail the oil in and under the tract, excepting the one- 
tenth to be paid to Duncan by way of royalty. The pétition further 
alleged that plaintiff lawfuUy entered under the lease for the purpose 
of exploring and developing for oil, gas, and other minerais, and that 
after such entry défendant, with full knowledge of plaintiff's lease 
and of the latter's rights thereunder, forcibly and wrongfully, and 
against the will and over the protest both of plaintiff and of Duncan, 
entered upon the land, érected derricks, and drilled for oil thereon, 
and extracted therefrom and converted to its own use upwards of 
10,000 barrels of petroleum. The pétition allèges that the oil so taken 
by défendant (over and above the one-tenth royalty belonging to Dun- 
can) "beîonged to and was the property and oil of this plaintiff," 
and prayed judgment for the value of the oil so converted, and for 
"gênerai, spécial, necessary, and proper relief." 

"The answer alleged: That in 1895 Duncan and wife gave to one 
Williams an oil lease for 20 years, or as long as oil, gas, or minerais 
could be obtained in paying quantities, upon the entire of the lands in 
question (and other lands) upon payment of royalty; that in the year 
1896, and within the time Hmited therefor by the lease, Williams drill- 
ed a well, which proved unproductive ; that in the year 1903 défend- 
ant, w^ho had meanwhile become the owner of Williams' rights, re- 
entered and continued the drilling of wells with the knowledge and 
consent of Duncan, but, failing to find oil in paying quantities, tem- 
porarily left, with the intention, known to Duncan, of returning and 
continuing the development; that during defendant's temporary ab- 
sence plaintiff obtained his lease, with knowledge of defendant's prior 
lease and the developments under it, and of defendant's intention to 
continue such development, and for the purpose of circumventing de- 
fendant; that the latter, in pursuance of its original intention, re-en- 
tered peaceably in 1903, and from that date until 1905 drilled the wells 
and produced the oil referred to in plaintiff's pétition, in the good- 
faith belief that it had an exclusive prior and superior right as against 
.plaintiff ; that plaintiff made no entry at least until after defendant's 
entry in 1903 ; that to prevent plaintiff from forcibly excluding défend- 
ant from the premises and from himself forcibly drilling wells and 
producing the oil therefrom, défendant, by suit in the state circuit 
court against plaintiff herein, obtained judgment that défendant had 
a right superior to plaintiff's in the development and exploitation of 
the premises under its lease, and perpetually restraining plaintiff here- 
in from entering upon the premises for the purpose of drilling or 
mining for oil, gas, or other minerais ; that the Kentucky Court of Ap- 
peals reversed the judgment of the Circuit Court, holding that défend- 
ant herein had abandoned its right to operate under its lease ; that the 
circuit court refused to delay restitution of the premises until an ac- 
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counting could be had of profits and improvements made under def end- 
ant's occupancy ; that an appeal from said refusai was then pending in 
the Kentucky Court of Appeals and undetermined, such pendency be- 
ing urged in abatement of plaintiff's suit; that, when défendant sur- 
rendered possession under the judgment of the Kentucky state court, it 
left thereon six producing oil welIs, which had cost défendant, and 
which enhanced the value of the premises, more than the value of the 
oil produced by défendant therefrom ; that the plaintifï took possession 
and had the benefit of ail thèse improvements, thereby escaping the risk 
and expansé of development, and thereby obtaining a profit greater 
than the value of the oil obtained by défendant, which production cost 
the latter more than its value ; and that ail defendant's acts complained 
of were done in the good-faith belief of its rightful conduct. The 
answer denied that the plaintifï was the owner of the oil in question, 
and denied the latter's right to recovery therefor. Défendant asked 
judgment on its counterclaim for the value of the improvements made 
by it, in excess of the value of the oil taken. 

The plaintifï interposed a demurrer "that said answer and counter- 
claim does not state facts sufficient to constitute or to support a good 
défense or counterclaim to plaintiflf's cause of action." The court car- 
ried the demurrer back to the plaintiflf's pétition, held that the latter 
did not state a cause of action, and, on plaintiflf's declining to amend, 
entered judgment dismissing the pétition with costs. The suflficiency 
of the answer and counterclaim was not considered. 

The décision of the court below was based upon the proposition 
that under the lease in question title to the oil in place was not in the 
plaintifï; and although the court stated its opinion that to the extent 
plaintifï was damaged by being deprived of the right to explore for, 
find, and take the oil, he was entitled to recover of défendant, yet 
that, plaintifï's cause of action being predicated upon an erroneous 
theory as to the ownership of the oil in place, recovery could not be 
had upon that or any other theory or basis. The law seems to be set-, 
tled that, under a lease of the nature hère in question, title to the oil 
in place is not in the lessee. Steelsmith v. Gartlan, 45 W. Va. 37, 
34, 29 S. E. 978, 44 L. R. A. 107; Oil Co. v. Pretts, 152 Pa. 451, 
23 Atl. 733; Plummer v. Iron Co., 160 Pa. 483, 28 Atl. 853; Hug- 
gins V. Dalev, 99 Fed. 606, 40 C. C. A. 12, 48 L. R. A. 330; Ten- 
nessee Oil, Cas & Minerai Co. V. Brown, 131 Fed. 696, 65 C. C. A. 
524. We content ourselves with citing thèse few authorities, and re- 
frain from further discussing the proposition, for the reason that 
plaintiflf's counsel concèdes in this court that the title to the oil in place 
was not in the plaintifif. 

But does it follow from this that the pétition should be dismissed? 
It is not seriously denied that under the facts stated in the pétition 
the plaintiflf's rights under his lease are shown to hâve been violated. 
Plaintiflf had, at the least, the sole right during the leasehold term, sub- 
ject to the limitations relating thereto, to explore for oil and to take 
it when he should find it, yielding to the lessor one-tenth thereof as 
royalty. The pétition clearly allèges an invasion of this right, and it 
is clear that such invasion gives a right of action of some kind for 
damages sufïered by the lessee, whether such invasion is the act of 
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the lessor or of another lessee. Haven & Chase Oil Co. v. Jordan, 
13 Ky. Law Rep. 878; Breyfogle v. Woods, 15 Ky. Law Rep. 782; 
Logan Natural Gas & Kuel Co. v. Gt. Southern Gas & Oil Co., 126 
Ped- 623, 61 C. C. A. 359; Gt. Southern Gas & Oil Co. v. Logan Nat- 
ural Gas & Fuel Co. (C. C. A.) 155 Fed. 114. Hère again we refrain 
from an extended citation of authorities because the proposition seems 
so obvious, and is practically conceded. 

Unléss therefore the court below was right in holding that the 
plaintiff could not recover upon any theory of his légal rights except 
that stated in his pétition, viz., his ownership of the oil in place, the 
case was improperly dismissed. Were this pleading to be tested by 
the rules of common-law pleading, it may be conceded that it would 
hâve been subject to demurrer; but the rules of common-law pleading 
do not obtain in Kentucky, and the sufficiency of this pleading 
must be tested by the provisions of the Kentucky Code of Civil Prac- 
tice. In so testing,' it should be premised that, for the purposes 
of this review, the sufficiency of the pétition must be judged by its 
liàbility to gênerai demurrer, as the pétition was not directly demurred 
to, and the demurrer by which it has been tested is a gênerai demurrer 
to the anSwer and counterclaim. 

Section 92 of the Kentucky Civil Code of Practice provides that: 

"A spécial demurrer Is an objection to a pleading whlch shows — (1) that the 
oovirt has no Jurisdictlon of the défendant, or of the subject of the action ; 
or (2) that the plaintiff has ho légal capaclty to sue ; or (3) that auother action 
is pendlng, In this state, between the same parties, for the samo cause; or, 
(4) that there is a defect of parties, plaintiff or défendant." 

Section 93 provides that: 

"A gênerai demurrer is an objection to a pleading, because it does not state 
facts suf&cient to constitute a cause of action or a défense ; or, because it does 
not state facts sufficient to support a cause of action or a défense." 

The demurrer under considération is clearly a gênerai demurrer, 
and, as the pétition states a cause of action of some kind, it is not 
subject to gênerai demurrer unless plaintiff has misconceived his form 
of action, or unless he is limited to the alleged erroneous measure of 
damages stated in the pétition. 

By sections 2 and 4 of the Kentucky Code forma of actions at law 
are abolished ; it being provided that : 

"There shaU be but one form of action."- 

It is therefore unnecessary to define the particular form of the ac- 
tion, whether trespass, trover, assumpsit, or otherwise, for it is well 
settled that the Code, by reducing the forms of action to one, changes 
the spécifie question whether the facts stated show a cause of action 
in trespass or assumpsit, or any other particular form, into the gênerai 
question whether the pétition shows a right of action in any form, by 
showing a right in the plaintiff and an injury to that right by the de- 
fendant. Hill v. Barrett, 14 B. Mon. (Ky.) 67; Murphy v. Estes,, 
6 Bush (Ky.) 533; Richmond, etc., Turnpike Co. v. Rogers, 7 
Bush (Ky.) 532. It is true that the authorities cited lay down the rule 
that the Code does not change the law which determined what facts 
constitute a cause of action, nor does it authorize a recovery upon a> 
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statement of facts which before its adoption had net authorized a re- 
covery in some form of action, and that therefore former précédents, 
rules, and adjudications may be resorted to as authoritative, except 
so far as they relate to distinctions between the différent forms of 
actions or to formai and merely technical allégations. But we find 
nothing in this proposition to sustain the contention that plaintiff is 
to be denied recovery for the sole reason that he has misconceived the 
légal basis of def endant's liability. It is clear, to our minds, that the 
pétition cannot be dismissed because the pleader took an erroneous 
view of the légal effect of the lease. 

Section 90 of the Code of Practice provides that the pétition must 
demand the spécifie relief to which the plaintiff considers himself en- 
titled, and that it "may contain a gênerai prayer for any other re- 
lief to which the plaintiff may appear to be entitled." The pétition in 
question demands not only the value of the oil, but "gênerai, spécial, 
necessary, and proper relief." We content ourselves with holding that 
the pétition states a cause of action at common law, and so is not sub- 
ject to gênerai demurrer. 

As to the answer and counterclaim : 

By this pleading défendant dénies an entry by plaintiff prior to de- 
fendant's entry, and dénies the alleged forcible nature of the latter's 
entry. This allégation is not, to our minds, overthrown by the référ- 
ence to the décision of the Kentucky Court of Appeals to the effect 
that the défendant could not maintain its suit because of the prior 
abandonment of its leasehold rights. The answer also allèges that 
the oil in question was taken in good faith, and contends that for this 
reason défendant is not liable to pay the value of the oil at the sur- 
face, but that it should be credited with the reasonable expense of 
producing the oil, or that the plaintiff should be charged as against 
mesne profits with the value to which the improvements made by de- 
fendant hâve enhanced the value of plaintiff's leasehold. 

We pass by, as not necessary for décision at this time,, the ques- 
tion of defendant's right to specifically offset the value of improve- 
ments against the value of the oil taken. This question, it seems to 
us, must dépend upon the applicability, to a suit for the invasion of 
leasehold rights of the nature hère involved, of the Kentucky statute 
relating to mesne profits and improvements, in actions for the recovery 
of real property, and this question is not discussed in the briefs of 
counsel. In so saying, we must not be understood as intimating that 
recovery can be had for improvements made with knowledge of the 
adverse claim. 

But the question of defendant's good faith is certainly material in 
any aspect. The rule is well established that the ultimate measure of 
recovery against a trespàsser, whether the subject of the taking be 
timber or minerais, must be determined largely upon the question of 
the good or bad faith of the taking Durant Mining Co. v. Percy Con. 
Mining Co., 93 Fed. 166, 35 C. C. A. 252; Woodenware Co. v. 
United States, 106 U. S. 433, 1 Sup. Ct. 398, 37 L. Ed. 230; Pine 
River Logging Co. v. United States, 186 U. S. 279, 293. 22 Sup. Ct. 
930, 46 L. Ed. 1164; Résurrection Gold Min. Co. v. Fortune Gold 
Min. Co., 129 Fed. 6G8, 64 C. C. A. 180; Benson Mining Co. v. Alta 
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Mining Co., 145 U. S. 428, 434, 12 Sup. Ct. 877, 3C L. Ed. 7G3 ; Win- 
chester V. Craig, 33 Mich. 205. Good faith, under this rule, is not 
necessarily dépendent upon ignorance of an adverse claim, and the 
answér allèges good faith in the taking. It would seem f rom the an- 
swer to be not improbable that dèfendant's good faith may become an 
important factor in determining at least the extent of its liability, and 
a gênerai demurrer to an answer is properly overnded if any portion 
of it présents a défense to the plaintiiï's claim in whole or in part. 
United Society of Shakers v. Underwood, 11 Bush (Ky.) 265, 369, 
21 Am. Rep. 214. 

The judgment dismissing the pétition is reversed, with directions 
to overrule the demurrer, both as afïecting the pétition and as re- 
lating to the answer and counterclaim. 

NOTE. — The following is the opinion of Cochran, District Judge, on the 
demurrer: 

COCHRAN, District Judge. This cause is submitted on demurrer to tlie 
answer and counterclaim. The défendant, on the considération of the de- 
murrer, raises the question as to the sufficiency of the pétition, and, as I am 
of the opinion that the pétition is not good, it is not neeessary to consider 
the sufficiency of the answer and counterclaim. The tlieory of the pétition 
Is that the plaintiff was the owner of the oil which the défendant found and 
took from the premises coverèd by his lease, and it is on this basis that he 
seelîs' relief. Ile cannot recover upon any other theory or basis. It Is well 
settled; that the sole right conferred upon a lessee under a lease similar to 
plaintiff's is to explore for oïl and tb take it when he fluds it, yieldiug to the 
lessor his one-eightli part thereof. This beiiig so, the lessee acquired no title 
to the oil In the ground covered by his lease until he flnds and takes it. This 
was so deéided in the cases of Steelsmith v. Gartlan, 45 W. Va. 27, 29 S. E. 
978, 44 L. R. A. 107, and Huggins v. Daley, 99 Fed. 606, 40 C. C. A. 12, 48 L. 
R. A. 320, cited by dèfendant's counsel. It lias even t)een held that, if the 
lessee has sunk his well and found the oil, he has no title therein until he 
takes It. . In the case of Carter v. County Court of Tyler County, 45 W. Va. 
806, 32 S. E. 216, 43 L. R. A. 725, It was held that in such a case the lessee 
could not be assessed for taxation with the prospective production of the 
well as Personal property. Judge English said: "One of the main features of 
the contract embodied in thèse leases Is that the lessee shall put down the 
wells and bring the oil to the surface, and when thus produeed the landlord 
is to hâve one-eighth as rent or royalty and the lessee seven-eightlis. While 
the oil remains in the cavities of the rocks in situ, this court has held In Wil- 
son V. Youst, 43 W. Va. 826, 28 S. E. 781, 39 L. R. A, 292, and Williamson v. 
Jones, 39 W. Va. 231, 19 S. B. 436, 25 L. R. A. 222, that it Is a part of the 
realty. The lessee may drill the. well to tlie sand or rock in which the oil 
is contalned, but the oil does not change its eharacter from realty to person- 
alty, or any portion of its ownership, imtil it is brought to the surface and 
then seven-eighths of it beconies the property of the lessee." The cases of 
Steelsmith v. Ga'rtland and lïuggins v. Daley were cited with approval in the 
oase of Tennessee Oil, Gas & Min. Co. v. Brown, 131 Fed. 696, 65 C. 0. A. 
524, a décision of the Sixth Circuit Court of Appeals, and it was there held 
that the lessee in such a lease as this, covering both oil and coal, had no title, 
not only to the oil, but also to the coal, and that though the lease had words 
of présent çonveyance. As, then, the défendant fomul and took no oil which 
belonged to the plaintiff, he cannot recover of hiui on the theory and basi.s 
that he did. What défendant dld that was a wroug to plaintiff was rturing 
the time of plaintiff's disseisin to deprive him of the right to explore for. to 
find, and to take this oil ; and to the extent that he was damaged by this tlep- 
rivatioa he is entitled to recover of défendant. But we liave no such case 
hère. 

The demurrer, therefore, will be carried back to the pétition, and it adjudged 
l'.ot to State a good cause of action against défendant. 
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DEVOU V. CITY OF CINCINNATI. 
(Circuit Court of Appeals, Sixth Circuit. June 15, 1908.) 

No. 1,778. 

Eminekt Domain— Pboceedings to Assess Compensation fob PROPERTy— Evi- 
dence. 

On the trial to a jury of a proceedlng to condeinn improved real estate 
in a City, testimony as to the cost of the building, or its value aside from 
the value of the laiid, by witnesses not qualifled to testify as to tlie value 
of the land, or the property as a whole, is inadmissible, since the value of 
the building as a part of the entire property, the market value of which 
is the question in issue, is necessarlly affected by the value of the land 
and its location, surroundings, and the uses to which it can be put. 

In Error to the Circuit Cot^rt of the United States for the Southern 
District of Ohio. 

Fred W. Keam, for plaintiff in error. 
Albert H. MorriU, for défendant in error. 

Before LURTON and RICHARDS, Circuit Judges, and KNAP- 
PEN, District Judge. 

RICHARDS, Circuit Judge. This was a suit brought by the city 
of Cincinnati to condemn certain pièces of property for park purposes. 
Among the défendants was Sarah O. Devou, the owner of parcel No. 
23, consisting of a lot 50 feet by 100 feet, at the southeast corner of 
Mound and Barr streets, on which there is a four-story stone and brick 
building, containing about 50 rooms, and parcel No. 35, consisting of 
a lot 35 feet front on the north side of Kenyon avenue (No. 638) by 
80 feet in depth, upon which there is a two-story brick and frame 
dwelling house of eight rooms. The case was submitted to jury, which 
assessed the compensation to be paid by the city to Mrs. Devou as 
follows : 

Parcel 22. Value of land taken, including buildings and other struc- 
tures situate thereon, $30,000. Damages to residue, nothing. 

Parcel 35. Value of land taken, including buildings and other struc- 
tures situate thereon, $3,000. Damages to residue, nothing. 

The usual formai errors are assigned, namely, that the verdict is 
contrary to the weight of the évidence and against the law, that it 
does not give a fair équivalent for the property taken, that the court 
erred in its charges and in overruling the motion for a new trial, and 
that the judgment is contrary to law; but none of thèse are serious- 
ly relied upon in argument. The error relied upon is the refusai of 
the court to admit the testimony of architects, builders, and Insurance 
adjusters, who were unable to qualify as experts upon the value of 
the real estate involved, and were interrogated upon the value of the 
buildings exclusive of the land. The court's action, and the nature 
and efifect of the ruling, appear in the testimony of James McLaugh- 
lin, Charles Rosenstein, and George B. McMillan. McLaughlin is 
an architect, who has constructed a number of prominent buildings 
in Cincinnati. After stating that fact, and that he had examined the 
property of Mrs. Devou at the corner cf Barr and Mound streets, he 
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was asked to give his opinion of the présent value of that property. 
Before answering this question, he stated touching his qualifications 
as a witness : 
"I do not profess to be an expert on the value of property on Mound street." 

And in conséquence the court sustained the objection that he was 
not qualified as an expert on the value of real estate in that locality. 
He was then asked what the value of the improvements on the lot 
at the corner of Barr and Mound streets added to the value of the 
ground. The court ruled that it was not compétent to show the val- 
ue of the building separately f rom the value of the land : 

"The valtte of the land may be shown, and then, in addition, you may show 
there Is a building on It, and the character of the building and the use to 
whlch it can be devoted, as enhanclng the value of the land." 

After this ruling the witness was allowed to state what, in his opin- 
ion, it would cost to put a building on the lot. The next day the court 
reconsidered its ruling and said: 

"Yesterday the court ruled upon the introduction of testlmony as to the 
cost of construction of the building or buildings upon tlils land. In thlnking 
of It since, I thlnk the court was wroug. The question hère Is as to the 
market value of this property, and it is eutirely legltimate and proper to 
show what thèse buildings are, the condition in which they are, whether tliey 
are substantial, of stone, brick, or frame, how sltuated, to show that they are 
suitable for many uses that would gIve them value and niake them salable — 
ail those things. But what they cost back in 1807, and what they would cost 
to-day, does not throw any llght upou tlie market value. Sometinies money 
is very foolishly expeuded In the érection of a, building, so that It Is entering 
the fleld of spéculation, and It cannot aid, but would confuse, the jury in 
determining what the falr market value of tlie property Is. Therefore the 
court wlll exclude ail the answers that were given. Ail the testlmony given 
on that subject yesterday, will be stricken out, and the jury Instructed not to 
eonsider It." 

The witness was then asked: 

"Suppose that the ground at the corner of Mound and Barr streets is of the 
value of $15,000 without any buildings upon it, what in your opinion would be 
the value of the ground with buildings upon It in their présent condition?" 

This question was objected to. It was limited by certain questions 
of the court to an attempt to Becure from the witness an opinion of 
the value of the buildings alone, although it appeared that the wit- 
ness was not an expert upon real estate values in that locality, and was 
then excluded. 

Charles Rosenstein was a contracter and builder. He also acted 
as an adjuster for fire insurance companies. He described the im- 
provemerits upon the property on the corner of Barr and Mound 
streets. He had acted as an appraiser for a building association, but 
had never appraised property nearef than three Or four blocks from 
the property in question. The court having held that he was not 
qualified to testify as an expert, the same question that was put to 
McL,aughlin, intended to draw out an Opinion as to the value of the 
ground, exclusive of the buildings, was put to this witness, and ex- 
cluded. 

George B. McMillah was a contractor and builder. He examined 
the property at the corner of Barr and MoUnd streets, and gave a 
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detailed description of the improvements. The witness acted as an 
appraiser for building associations, birt it appeared lie had never ap- 
praised land in that locality. After an examination as to the wit- 
ness' qualifications as an expert, the court held that lie had not quali- 
fied, and sustained an objection, both to the question propounded to 
McLaughlin as to the value of the house and ground together, sup- 
posing the ground were worth $15,000, and to a question as to the 
présent value of the improvements. 

It vi^ill be perceived that the action of the court below can be sus- 
tained, both on the ground that it was not proper under the circum- 
stances to ask the witness as to the value of the buildings irrespective 
of the land, and also on the ground that the witness had not qualified 
as an expert upon the value of the ground in that locality, and there- 
fore on the value of the buildings excluding the land. This was 
not a case where there was anything unusual or complex about the 
method to be used in valuing the property sought to be condemned. 
The principal pièce of property, parcel 23, constituted a lot 50 feet by 
100 feet at the corner of Mound and Barr streets, having on it a 
four-story stone and brick building. The jury was impaneled for 
the purpose of assessing the value of that property. The four-story 
stone and brick building had been built about 1867. The locality was 
then a fashionable one, and no expense was spared in constructing 
the building. In the course of years the situation changed, the lo- 
cality deteriorated, and the structure became a tenement house, oc- 
cupied by negroes. Now, it obviously would not assist the jury, in 
determining the présent market value of that property, to be inforni- 
ed that it had cost a large sum for its construction originally, or that 
a building such as it, with thick walls and stone facing, containing 
ail the material that went into the original structure, would cost (as 
a mère structure, and irrespective of the ground on which it was built 
and the locality in which it stood) a large sum. Such a building might 
originally hâve cost $60,000. It might as a structure, still retaining 
its original strength as a substantial building, be valued, irrespective 
of the ground, at that figure. But this would not enable the jury to 
arrive at the actual value of the ground and building to-day. It 
would require for this purpose the testimony of experts acquainted 
with the value, both of land and buildings, in that locaHty to-day. 

It seems clear to us that the effort of the défendant below was not 
to enlighten, but rather to confuse and mislead, the jury from a con- 
sidération of the actual value of the land and buildings as they are 
now into a considération of their cost, of what they might be valued 
at as buildings alone, irrespective of the ground. In the cases cited 
by the plaintiff in error, Foote v. Railroad Co., 11 Ohio Cir. Dec. 
685, and Railroad Co. v. Gorsuch, 8 Ohio Cir. Ct. R. (N. S.) 297, 
it will be observed that the rulings in each case were based upon its 
own peculiar circumstances. 

In the Foote Case there was a well used in connection with the 
farni of which the strip appropriated by the railroad company formed 
a part, and on this strip were also certain forest and fruit trees. The 
plaintifif was allowed to show what the well cost. While the court 
did not intimate that it would be proper to estimate the value of the 
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well entirely separate and apart from the value of the land, yet it 
held that, in getting at the value of the land, it was proper to show 
the cost of the well as an élément of value; and in that connection it 
was proper to show the nature of the well, its depth, the manner in 
which it was walled, the supply of water it afforded, and its utility 
and necessity. The same position was taken with regard to the ac- 
tion of the trial court in excluding testimony as to the value of trees 
that stood upon the land at the time the railroad company took pos- 
session of it. The reviewing court held that it was proper to ascer- 
tâin what the trees would add to the value of the land for the purpos- 
es for which it was used before it was occupied by the railroad com- 
pany. 

In the Gorsuch Case there was a building on the land sought to be 
appropriated. A witness qualified as to the value of the land, but not 
as to the buildings, and when asked as to the fair market value of the 
land exclusive of the buildings he was excluded. The Circuit Court 
held that tliis was error. He had the right to speak as to the value of 
the land, although he had not qualified as an expert on the value of 
the buildings. In the case at bar the witness excluded did not qualify 
as to the value of the land. The court said (page 303) : 

"In the case at bar we are of tlie opinion that the plaintifC had the right 
to show the value of the land separate troni the building, and the value of 
the building separate from the land, and in the absence of ail other évidence 
the aggregate of thèse two valuations should be taken as the value of the 
parcel." Railroad v. Gorsuch, 8 Ohio Oir. Ct. R. (N. S.). 

But, on considération, it is évident that the value of the land en- 
ters into the value of the parcel in a way the value of the building 
does not. If you are an expert, you may testify as to the value of 
the land exclusive of the building, but you cannot properly separate 
the building from the land, and testify as to its value wholly irrespec- 
tive of the land. The local conditions which fix the value of the 
land reflect upon the building, so its value, unless it is removable, 
cannot be ascertained irrespective of the land. There may be cases 
where it is proper enough to permit testimony as to the value of the 
building separate from the land, and ail the land separate from the 
building, where from such évidence the jury can reach the fact which 
it is to ascertain, namely, the market value of the land including the 
building. But in the présent case there was an abundance of testi- 
mony as to the market value of each parcel as it stands now, by duly* 
qualified experts. We think, : under thèse circumstances, the court 
did right in rejecting the testirhony of those not qualified to act as ex- 
perts upon a fact which was not directly before the jury, and could 
not, under the circumstances, be of any substantial service to it in its 
délibérations. 

Judgment affîrmed. 
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GORDON V. ROSS-HIGGIXS CO. et al. 

Circuit Court of Appeals, Nintli Circuit. June 1, 1908.) 

No. 1,440. 

P0BLIC LANDS— TOWN SiTB LAW— OCCUPATION OF LOT— AbASDONMBXT. 

Plaintlff staked out a lot in tlie mluing camp of Fairbauks, Alaska, 
and bullt a log cabin thereon in wbieh he resided for some three months 
and then left and did not return for three years. He left some tools, 
a stove, etc., in the cabin, and asked two différent parsons to look after 
the property for him, but neither took possession of nor occupied tbe 
same. No steps had been taken to locate a town site at Fairbanks, and 
there was no law under which titles were recorded, but books were kept 
for the beneflt of settlers in which locations were recorded, and plain- 
tiffl's was recorded therein. About a year after he left, other persons 
located the lot and went into possession, which was continuous there- 
after ; their rights haviug been subsequently acquired in good f aith by 
défendants, who with their grantors had made valuable improvements on 
the property. Held, that plaintiff's acts amounted to an abandonment 
of the lot, and that he was not an occupant or in possession and had no 
right therein which could ripen into a title under the town site law at 
the time of its location by defendant's predecessor in interest, or which 
would support an action to recover the property from them. 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska. 

This is an action in ejectment brought by the plaintifE in error against the 
défendants in error to recover possession of lot No. 2, in block 3, in the town 
of Fairbanks in the territory of Alaska, and for the value of the rents and 
profits of the lands and premises while the plaintifC was excluded therefrom. 

The plaintiff allèges in his complaint: That on the Ist day of June, lOOC, 
he was the owner and seised and possessed and entitled to the possession of 
the lot In controversy ; that he had been such owner ever since the 24th day 
of February, 1903; that on or about the 15th day of June, 1900, the de- 
fendant the Ross-Higgins Company entered upon the northerly portion of 
said lot, 50x100 feet in size, and ever since bas forcibly retained pos.session 
of the same ; that on or about September 24, 1904, the défendant Lillie J. 
Ray entered upon the southerly portion of said lot, 50x65 feet in size, and 
ever since bas occupied and retained the use and possession thereof. 

The défendants in their answer de'ny the allégations of plaintiff's complaint, 
and for a further answer aver that the défendant Ross-Higgins Company is 
the owner (subject to the paramount title of the United States) and in pos- 
session of and entitled to the possession of the lot of land described in the 
complaint. For a further défense the défendant Ross-Higgins Company al- 
lèges: That on the 13th day of June, 1906, it found one Daniel McLean and 
John McLeod, by their lessee, a tenant, in the quiet and peaceable and exclu- 
sive possession of the lot of land in controversy, claiming to own and possess 
the same as a town lot located on the public lands of the United States ; that 
the said McLean and McLeod and their grantees and predecessors in interest 
had held and possessed and occupied the said lot of land for more than three 
years ; that on the 13th day of June, 1906, the défendant, in good f aith, pur- 
chased from said Daniel McLean and John McLeod a portion of said lot 
and the improvements thereon and recelved from them a deed therefor and 
the quiet and peaceable possession of the premises ; that défendant, at the 
time of said purchase, was ignorant of any clalm of plaintlff to said lot ; that 
it caused due and diligent inquiry to be made to ascertaln if any person other 
than the said McLean and McLeod had or made any claim to said premises ; 
that before the commencement of this action the défendant, in good falth, 
and at an expense of more than $2,500, bullt and constructed upon said 
premises a large frame store building and other buildings to be used in cou- 
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nection therewith ; tbat plaintiff never did at aiiy tlme, until long subseauent 
to the érection and completion of said building, uotify défendant of his claim 
to sald property. For a further défense, défendant allèges that, more than 
three years ijrior to the time when the défendant so purchased the sald lot 
from Daniel McLean and John McLeod, plaintiff had abandoned any claim 
theretofore had or made to sald lot or any part thereof. For a further au- 
swer It Is alleged that LUlle J. Ray Is, and ever slnce the 24th day of Septem- 
ber, 1904, has been, the owner (subject only to the paramount title of the 
United States) and In the possession and entitled to the possession of the said 
65 feet more or less of thfe lot in controversy. Plaintiff In hls reply dénies 
the affirmative matter contalned in defendant's answer, and, replylug more 
speclflcally, that he ever abandoned the lot in controversy. The case was 
tried before the court and a jury. 

The plaintiff testified in hls own behalf substantlally to the effect that he 
staked the lot In controversy on the 24th day of February, 1903, by placing 
stakes on It In the usual way, and that he flled a notice to be recorded with 
a person who was actlng as recorder for the settlement of Falrbanks. After 
he staked the lot he bullt a cabln on the lot, on the Second avenue end of the 
lot. The cabin was 12x14 or 12x16 feet. The cabln was bullt ont of logs. 
The logs were eut down on the premises, rolled together, notched and erected, 
and moss put between the logs and on the roof of the cabln, after putting 
the roof on. Then lined the cabln with canvas ; the canvas comlng down to 
between two and three feet from the floor. There was a door in the cabin, 
but he could not get any Windows at the time, and the cabin had no Windows. 
The openings were closed with a pièce of canvas. The cabin was partially 
floored. There was a bunk in it and a stove, and he placed his tools in tho 
cabin, carpenter's, machinist's, and steam-fltting tools. He had two pairs of 
biankets and his clothes there. He lived in the cabin after that tlme until 
about the 25tli of June. He left there about the 25th day of June. He was 
looking for work at the time. T^eft the cabin fastened up and in charge of 
two différent parties. The first one was Antone Malnville. The witness 
was looking around for somethlng to do in Falrbanks. Malnville said he 
might hâve to go away soon himself . The witness was going out to the 
Creeks at that time looking for work. Then he spoke to Marston about It. 
Plaintiff went out to the Creeks, to Cleary and Gold Stream. He was there 
two or three weeks; stopped with a party who was doing some prospecting. 
Followed Gold Stream down that way. Went to a place called Nulato. From 
there he went to St. Michaels and remalned elght or ten days. His health 
was poor. Had a bad cough, Thought he had the consumption. From there 
he went to Seattle, where he remalned six or elght weeks; from there to 
the Hawaiian Islands. Went there because he was sick. Remalned a year 
and a half. Received a letter from Marston, who stated that ail hls tools 
had been stolen out of hls cabin, and a pàrty had corne along and staked the 
ground. Was not in a position to do anything about it. Was in poor health. 
He returned to Seattle in 1905. and from Seattle proceeded to Valdez. where 
he remalned four or flve months. worklng part of the tlme^ then returned to 
Seattle, where he remalned until the next sprlng, and then returned to Falr- 
banks in 1906 and undertook to take possession of his cabin. He found the 
cabin open and no window in it. The canvas he had put in the cabin was 
not there. , No property of any kind in the cabin. He found Ross-Higglns 
Company on the First street end of the property and Mrs. Ray on the Second 
Street end. On the 6th day of July, 1906, he commeneed the présent action 
agalnst the défendant. 

He was asked by hls counsel whether or not at the tlme he left Fairbanks 
to go to the Creeks, or when he left to go to the outside, or at any time. he 
ever Ihtended to abandon hls property. to leave it and make no further claim 
to It. To thls question he answered "No," and further stated, In answer to a 
question, that he never authorlzed anybody to part with the property on hls 
behalf. After some further testimony concerning the cabin, the plaintiff rest- 
ed, whereupon défendant moved the court for a nonsuit, on the ground that 
the plaintiff had failed to show such a prier possession of the property iu 
controversy at the time of the commencement of the action as entitled hini 
to maintain an action of ejectment ; that the testimony on behalf of the 
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plaintifif showed only that he was In possession of the property for a perioC 
of about three months in the year 1903 ; that he left the property at that 
time and was continuously absent from the 25th day of June, 1903, until 
the Ist day of July, 1906 ; that he had ofCered no proof whatsoever that 
he had any one else in possession of the property for him and on hls be- 
half during that time, or that he had left anything upon the property to 
indicate to the défendants In this action that be claimed any interest ; and, 
furtbermore, from the length of the absence of the plaintifif from the prop- 
erty, the law conclusively presumed an abandonnient. The court declined 
to rule upon the motion at that time, and the défendants proceeded wlth 
their testimony. In plaintifC's testimony a booli was introduced in évidence 
purporting to be a record boolî of lot locations kept by the persons acting 
for the settlers of Fairbanlîs. There appeared to hâve been no authority 
of law at that time for a town recorder of Fairbanljs whose duty it was 
to keep any record of town lots. This record was therefore not admitted 
as bindlng upon any one as a notice of title, but was admitted as simply 
showing possession. In this book was recorded: "Block 3 East, between 
First and Second streets, lot 2, February 24, 1903, William Gordon, March 
3, 1903, Recorded." Underneath this record was the notice of the subséquent 
location of the same lot, namely, the joint location of the lot by Limbock- 
er and Smith. The defendant's testimony showed a chain of title by recorded 
deeds and possession, commencing with Limbocker and Smith, In July, 1904, 
and by various conveyances the title to 50 feet on First avenue by 100 feet 
in depth became vested In the défendant Ross-Higgins Company, and the 
title to 50 feet on Second avenue and extending north toward First avenue, 
a distance of 65 feet more or less, became vested in the défendant Llllie 
J. Ray. It appears from the testimony that the représentative or agent of 
the défendant Ross-Higgins Company, on June 13, 1906, purchased the north- 
ern portion of the lot in good faith from Daniel McLean and John McLeod, 
who appeared to bave the record title to the ground, and paid them there- 
for the sum of $1,200 ; that on Septeraber 24, 1904, Henry T. Ray purchased 
the southerly end of the lot in good faith from Charles Irwin and Helen 
B. Irwin, who appeared to hâve the record title to the ground, and paid 
them therefor the sum of $625, taking the deed in the name of Lillie J. 
Ray. 

The plaintitf was then permitted to call as a witness A. L. Mainville, 
who testifled that when the plaintiff left Fairbanks in the summer of 1903 
he told the witness to look after the lot in question when he was gone. 
The witness Limself left Fairbanks on the 33th of July, 1903. The plain- 
tiffi also called Edward Marston, who testifled that he was living in Fair- 
banks in 1903; that he was keeping the Fairbanks saloon and hôtel. The 
plaintiff eame to witness and asked him if he wo\ild look after bis property, 
as he was going away to look for work, and perhaps going to the outside, and 
the witness told plaintiff he would do the best he could. The witness fur- 
ther testifled that in July, 1904, Limbocker came to the witness and said 
he wanted to use the tools in the eabin. The witness said he had no right 
to loan them. Subsequently Limbocker acknowledged he had borrowed 
them. The witness said he did not do anything further about the matter. 
He had no power of attorney to act. 

At the conclusion of the évidence, the attorney for the dépendants re- 
newed bis motion that the court instruct the jury to retuni a verdict in the 
case in favor of the défendants, for the reason assigned in the motion for 
nonsuit, and for the further reason that it was undisputed that the défend- 
ants in the case had no notice or knowledge of any claim of the plaintiiî 
in the case to the property, and that the premises were abandoned by the 
plaintiff In this case. The court instructed the jury accordingly. and the 
plaintiff excepted. The jury returned a verdict for the défendants. From 
the judgment entered upon the verdict the case is brought hère upon a writ 
of error. 

Claypool, Kellum & Cowles (W. C. Sharpstein, of counsel), for 
plaintiff. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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MORROW, Circuit Judge (after stating the facts as above). The 
errors assignée relate to the rulings of the court in the exclusion 
and admission of évidence and the action of the court instructing the 
jury to find a verdict for the défendant. In our view of the case it 
will be sufïicient to détermine the question whether upon the évi- 
dence the court was justified in instructing the jury to find a verdict 
for the défendant. 

Section 3387 of the Revised Statutes (U. S. Comp. St. 1901, p. 
1457), provides that: 

"Whenever any portion of the public lands hâve been or may be settled 
upon and occupied as a town-site," it shall be lawful to enter "the land so 
settled and occupied in trust for the several use and ibenefit of the oc- 
cupants thereof, according to their respective Interests." 

The act entitled "An act to repeal timber-culture laws, and for oth- 
er purposes," approved March 3, 1891 (26 Stat. 1095, c. 561 [U. S. 
Comp. St. 1901, p. 1536]), provides, in section 11: 

"That until othervvise ordered by Oongress, lands in Alaska may be en- 
tered for town-site purposes for the several use and beneflt of the oc- 
cupants of such town-sites, by such trustée or trustées as may be named 
by the Secretary of the Interior for that purpose." 

It does not appear that at any time during the period involved in 
the question of the possession of the lot in controversy any proceed- 
ings were taken under the statute by the town of Fairbanks to exé- 
cute the trust therein provided ; but the possession hère contended for 
by the parties to this action is one that may ultimately ripen into a 
title under such statutes (Malony v. Adsit, 175 U. S. 381, 389, 30 Sup. 
Ct. 115, 44 1,. Ed. 163), and the court must détermine the character 
of occupancy or possession with that purpose in view. In Bender v. 
Shimer, 19 L. D. 363, 367, the Secretary of the Interior, in a con- 
test relating to a lot in the town of El Reno in Oklahoma, had occa- 
sion to consider the question: 

"What is the meaning of the word 'occupancy' as a term of real estate 
law, and who is an 'occupant' withln the meaning of the town site law?" 

The Secretary, in discussing this question, says: 

"The meaning of the term may dlfCer very materlally, it seems, in Its 
application to différent kinds of property, according to the use which, f rom 
the nature of It, it is commonly designed. 'Occupied' always implies a sub- 
stantial and practlcal use of a building for the purpose for whlch it is de- 
signed. In Insurance law, the terms of a policy contemplate that a dwell- 
ing house is occupied when human beings habitually réside In it, and unoc- 
cupied when no one Uves or dwells in it; that there be in the house the 
présence of human beings, as at their customary place of abode, not ab- 
solutely and uninterruptedly continuons, but the house must be the 'place 
of usual return and habituai stoppage.' Wlthin the meaning of a tax law, 
the owner of land may 'be in occupation of it by his tenant. See Ander- 
son's Law Dictionary, p. 725, title 'Occupy,' and cases therein cited. An 
occupant, wlthin the meaning of the town site law, is one who Is a set- 
tler or résident of the town and in bona flde actual possession of the lot 
at the time the entry was made. One who has never been In actual i>os- 
session of a lot cannot therefore be said to be an occupant of it. The oc- 
cupancy must be actual and cannot be begun by an agent. It must be for 
résidence or for business, or use, and the résidence, business, or use must 
be by the clalmants. There must be a subjection of the land to his will 
and control. See American & English Encyclopedia of Law, title 'Tmvn- 
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sites,' note 'Occupant,' vol. 19, p. 364, and cases therein cited. The author- 
itles, however, are viniform that actual settlement is net required to eou- 
stitute actual possession. 'Actual possession as nmcli conslsts of a présent 
power and rlght of domlnlon as an actual corporeal présence.' Jlinturu 
V. Burr, 16 Cal. 107-109. By 'actual possession' is meant a subjection to 
the wlll and domlnlon of the claimant, and is usually evidenced by occupa- 
tion, by a substantial Inclosure, by cultivatlon, or by approprlate use, ac- 
cording to the particular locality and quallty of the property. Ooryell v. 
Gain, 16 Cal. 567-573. 'Actual possession' of land is the purpose to enjoy, 
United with, or manifested by, such visible acts, Improvements, or inclosures 
as wlll give to the locator the absolute and exclusive enjoyment of it. 
Staininger v. Andrews, 4 Nev. 59-631. It Is 'actual' aiso vv-here one havlng 
the title is in possession of lands by his tenant, agent, or steward. Flem- 
ing V. Maddox, 30 lowa, 240. It foUows from thèse authoritles that there 
can be no such thing as constructlve occupancy under the town site laws, 
but there must be an actual bodily présence of the claimant, or some one 
for him, on the lot or lots for which he seeks to acqulre title, or a purpose 
to enjoy, united with, or manifested by, such visible acts, improvements, 
or inclosures as will give to the claimant the absolute and exclusive en- 
joyment of it." 

In Courtney v. Turner, 13 Nev. 345, 352, the Stipreme Court of 
Nevada, in considering what acts were sufïïcient to constitute such 
a possession of public lands as would support an action of ejectment, 
said: 

" 'Actual possession' of land conslsts In subjecting it to the will and do- 
mlnlon of the occupant, and must be evidenced by ttiose things whlch are es- 
sentlal to its bemeficial use. Justice to the community also requlres in the 
circumstances of this country that the extent of the clalm should be clear- 
ly defined, and that the possession should be open, notorious, and continuons." 

Applying thèse définitions of "occupancy" and "possession" to the 
facts of the présent case, we find that the plaintifï was not an occupant 
or in possession of the lot in question when the défendants' predeces- 
sors in interest entered upon and took possession of the premises. The 
plaintifï testified that he occupied the cabin from the time he completed 
it until about the 25th day of June, 1903. He was asked by his at- 
torney: "When did you leave that property?" His reply was: "I 
left there about the 25th day of June, somewhere around there." What 
did he mean when he said he left the property in June, 1903? He 
meant that he did not continue in actual possession of it after that 
date. He was not in the actual possession of the lot himself after 
June 25, 1903, and he did not hâve a tenant or agent in actual pos- 
session for him after that date. Mainville testified that the plaintiff 
told him to look after the lot when he was gone, but Mainville did 
not live in the cabin, and was not left in actual occupation or pos- 
session of the lot, and, besides, he remained only a few days in Fair- 
banks. Marston was next asked to look after the property. He was 
keeping a saloon and hôtel, did not occupy the cabin, and was not 
left in the actual possession of the lot. 

Leaving tools in the cabin, together with a stove and a few articles 
of Personal property, was not of itself sufficient to retain possession 
of the premises ; nor was the claim made by the plaintiff that he was 
in poor health a sufficient excuse for his failure to maintain posses- 
sion of the premises for the period of three years. His poor health 
did not prevent him from having a représentative on the premises. 
1C.2F.- 
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He knew in 1904, while he was in the Hawaiian Islands; that his 
tools had been taken from the 'cabin, and that another party had taken 
possession of the ground; but he took no steps to assert his claim of 
possession. He was at Valdez, in Alaska, four or five months dur- 
ing the summer of 1905, and still he made no effort to protect what- 
ever right of possession he may hâve had at that time. He waited 
until other parties had placed expensive improvements upon the ground 
before he took action. This does not look Hke good faith in dealing 
with the claim of a right of possession on public lands, particularly 
in a mining camp. Such conduct amounted to an abandonment of 
the ground in controversy. It is true that he testified in October, 1906, 
that he never intended to abandon the property; but this déclaration 
cannot, under the circumstances, prevail as against the évidence af- 
forded by his acts. 

In this view of the case the remaining assignments became imma- 
terial and need not be considered. 

The judgment of the District Court is affirmed. 



THE WHITB SEAL. 

THE LIZZIE CRAWFOED. 

(Circuit Court of Appeals, Thlrd Circuit. June 8, 1908.) 

No. 27. 

Salvage— Eesctje of Stranded Latjnch— BtGHT TO Compensation. 

A tiig. which found a naptitha launch stranded on a jetty in the Dela- 
ware river, having holes pierced In her bottom by the rocks and in danger 
of further injury, and, as she was apparently abandoned, ail of "her 
apparel and property having been removed, rescued and took her to port, 
was entitled to a salvage award, although wamed by the owner and 
master, who came ont In a baat, not to touch the launch ; there belng 
évidence to sustain a finding by the trial court that they dld not advise 
the tug that they had any Interest In her, and that the master of the tug 
was justifled in supposlng that they merely deslred themselves to be the 
salvors. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 43, Salvage, § 28.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 156 Fed. SOI. 

J. H. Brinton, for appellant. 
Edward F. Pugh, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
District Court of the United States for the Eastern District of Penn- 
sylvania, in admiralty. The cases, as stated, were founded upon the 
same facts and were heard together. Thèse facts, so far as they were 
undisputed, are as f ollows : 

About 3 o'clock in the afternoon of Sunday, June 36, 190i, the 
naphtha launch, or yacht, "White Seal," whereof McMasters was part 
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owner and master, was run upon a stone jetty at the lower end of 
Reedy Island, in the Delaware Bay. At the time, the yacht was in 
control of McMasters and one Lear, the engineer. Including thèse 
two, there were about sixteen persons on board, the others being pas- 
sengers. The tide was low at the time, and as it was discovered that 
there were two holes toward the stern and under the engine, made by 
the rocks on which the yacht had run, ail on board disemlaarked. Two 
anchors were put out to hold her from floating o£f when the tide arose. 
The whole party then went over in small boats to the Delaware shore, 
at or near Port Penn, carrying with them nearly ail the movables 
and furniture on board. During the night a storm of wind and rain 
arose, and the boat pounded considerably on the rocks and filled with 
water. About 3 or 4 o'clock in the morning, the captain and engineer 
returned to the boat, and finding it in this condition, took everything 
movable out of her, including the binnacle, wheel, whistle, and ail dé- 
tachable parts of the machinery, and carried them ashore to the main- 
land. It is in testimony that, while on shore, either on the evening 
of the accident or the next morning, the captain and engineer had 
made arrangements with one Duncan, a lighthouse keeper near Port 
Penn, on the Delaware shore, to collect and take out casks and barrels, 
with which they expected to be able to float the boat ofï the rocks. Dur- 
ing the forenoon of the next day, after the accident, while the cap- 
tain and engineer were still on the Delaware shore, a mile or three- 
quarters of a mile away from the Reedy Island Jetty, the boat lay 
upon the rocks, with no one on board or near her. 

George F. Murray, master of the tug "Lizzie Crawford" and li- 
belant in the cross-libel, testifies that at about half past 11 in the fore- 
noon, having heard from the Reedy Island Reporting Station that a 
yacht had run aground on the jetty and that no one was on board of 
her, went down to where the "White Seal" lay upon the rocks ; that 
he went as near as possible, and he or his mate boarded her and found 
that she was stripped and fuU of water, and apparently abandoned; 
that with some difïàculty he tried, as well as he could, to stop up the 
holes he found in her hull, by the use of bedquilts and other means, 
and f astening a short hawser to her bitts, so as to keep her from sink- 
ing, proceeded to pull her ofï. He testifies that at about the time he was 
pulling her ofï, or after he had gotten her ofï the rocks, a boat with 
two men in it appeared, and stopping some 75 or 100 feet away, hail- 
ed him; that he could not understand clearly what was said, but 
thought they asked what he was doing, and when questioned what 
they had to do with it, they, or one of them, replied, "Never mind, 
you'U see what we hâve to do with it, if you don't let that boat alone" ; 
that they did not claim to be owners or make any protest as such against 
what he was doing, and -that he thought they were perhaps fîshermen, 
who were seeking a salvage for themselves. This testimony is, in 
the main, corroborated by that of his mate and of his wife. Éle then 
testifies that he towed the yacht across to a mud pen not far away, to- 
wards the Jersey shore, used by the government as a place of deposit 
for mud dredged out of the channel of the river and bay; that he 
did this in order to get a soft bottom on which the yacht might lie 
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until he secured the assistance of another tug to take her to Philadel 
phia. This assistance was obtained the next day from the tug "Wil- 
liam J. .Sewell," by whose steam pumps the yacht was pumped out 
sufhciently to get her into a sling, and she was thus carried between 
the two tugs to Camden, where slie was delivered to her owners at a 
shipyard. 

There is no serious dispute as to the facts thus summarized, except 
as to what occurred when McMasters and Lear, the engineer and mas- 
ter of the yacht, pulled out in a boat from the shore and approached 
the tug. They testified that, when the tug "Lizzie Crawford" came 
up, they were on the shore, waiting for the barrels or casks to be col- 
lected, which it was proposed to use in floating the yacht, by attaching 
them thereto when the tide was low in the af ternoon ; that they then 
rowed across to the jetty, about a mile away, thinking, perhaps, that the 
tug was employed by the Insurance people; that they came alongside, 
or quite near to, the tug and held a conversation with the captain, stat- 
ing that they were the owners, and protesting against the removal of 
the yacht by the tug, and that against their protest the yacht was taken 
to the mud pen, as described by the master and those on board the 
tug. This, of course, is the crucial point in the case, and if the testi- 
mony of the libelants for the yacht is to be believed, the conduct of 
the tug was an officious and unwarranted intermeddling with the prop- 
erty of the libelants, for which the tug should hâve been responsible. 
Libels were accordingly filed, respectively, by the owners of the yacht 
against the master of the tug, charging unwarrantable interférence 
with and trespass upon their property, and by the master of the tug 
against the yacht, claiming compensation for a salvage service. By 
stipulation between the proctors for the several parties, it was agreed 
that the appeal filed on behalf of the yacht should be deemed to re- 
late to both of said causes, and that they should be argued together, 
with Uke effect as if said causes had been consolidated. 

The court below has dealt very fully with the testimony, which is 
somewhat voluminous, and the learned judge has made certain findings 
of fact, which, if accepted, are décisive of the issues involved. Among 
other things, he finds that on June 27th, the day after the accident, 
the master of the tug "Lizzie Crawford" heard of the condition of 
the yacht and went to her assistance ; that when he arrived, he found 
the yacht with no one on board and stripped of ail her apparel and mov- 
able property, and apparently abandoned; that she was resting upon 
the jagged rocks of the jetty while under water, and was in danger of 
receiving further injury; that at about the time he began the work 
of saving her, a party in a rowboat told him not to touch the yacht, 
but did not inform him as to their interest therein ; that from what they 
said to the master of the tug, and the way in which they acted towards 
him, he could well conclude that they were parties who had no con- 
nection with the boat, and were simply interfering without authori- 
ty. After stating the claims of the libel filed by the "White Seal," 
the learned judge proceeds : 

"We, however, find that the master of the tug 'Lizzie Crawford' was not 
informed as to the character of the men In the rowboat at the time tlie 
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tug pulled the 'Whlte Seal' ofE the jetty, nor had he any information as to 
their authority over the laiiuch. lie clid no more thau his duty In proceeding 
to save lier from destruction, and we are not convinced tliat he could hâve 
done any thing better than to tow her to a place, with soft bottom, upon 
which she could rest until he could stop tUe leaks wbicli she received 
upon the rocks. The master of the tug, however, discovered that the lioles 
in the bottom of the vessel were under the engine and he was unable to get 
at them. Ile t'ound it necessary to secure the services of another tug to 
tow the launcli to Camden, where she was docked by her owners and re- 
paired. The work of saving her was not at ail dangerous, although it re- 
quired continuous labor for about eight days. Because of the location of the 
injury to the launch it was necessary to employ the tug 'Sewell' to do some 
pumping, and to aid the libelant in towing the launch to Camden. It was 
necessary to tow the launch between the tugs 'Sewell' and 'Crawford' in 
order that she might be kept afloat." 

Accordingly, the libel filed by the owners of the "White Seal" was 
dismissed, and to the Hbelant on behalf of the tug there was awarded 
$850.00 for salvage service, including the amount to be paid by said 
libelant to the tug "Sewell" for her assistance. 

The case is not without dififîculty, but we think, after a careful ex- 
amination of the testimony, that while the master of the tug may hâve 
been somewhat officions in his condu'ct on the occasion in question, we 
should not do otherwise than give full weight to the findings of fact 
made by the learned judge of the court below. Those findings being 
accepted, we think the conclusion arrived at was correct, and the de- 
crees below are therefore affirmed. 



THOMAS V. F. B. VANDEGRIFT & CO. 

(Circuit Court of Appeals, Third Circuit. May 5, 1908.) 

Ko. 2 (1,553). 

1. CusTOMS DuTiES— Classification— "FrENACEs"—BoiLEE Tubes— Flues. 

The provision for "furnaces," in Tarife Act .Tuly 24, 1897, c. 11, § 1, 
■Schedule C, par. 152, 30 Stat. 163 (U. S. Comp. St. 1901, p. 1041), does 
not include so-called arched Purves furnaces, consisting simply of eor- 
rugated steel cylinders or tubes, which are not furnaces in fact, but 
are intended to be used in the manufacture of furnaces. Such articles 
are dutiable under the provision in the same paragraph for boiler tubes 
or flues. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 4, p. 
3009.] 

2. Same— Commercial Désignation — Articles Not General Merchandise. 

Where com modifies are not kept in stock nor dealt in as articles of 
gênerai merchandise, but are made only to the order of those requiring 
them, conditions are not such as to allow the establishment of a trade 
désignation. 

3. Statutes— Evidence or Congeessional Intent— Lettees to Commutée. 

In ascertaining législative intent a court is authorized to look only 
at the language employed by Congress, and a communication by a manu- 
facturer seeklng the enactment of a certain tarife provision, written to 
the Ways and Means Commlttee, may not be considered. 

Buffington, Circuit Judge, dissentlng. 
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Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For décision below, see 153 Fed. 591. 

Jasper Yeates Brinton, Asst. U. S. Atty. (J. Whitaker Thompson, 
U. S. Atty., on the briéf), for the United States. 

W. Wickham Smith (Francis Fisher Kane, on the brief), for import- 
ers. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is a pétition by C. Wesley Thomas, 
collector of customs for the port of Philadelphia, to review a décision 
of the Circuit Court for the Eastern District of Pennsylvania, affirming 
a décision of the Board of United States General Appraisers with 
respect to the classification of certain merchandise imported into the 
port of Philadelphia by F. B. Vandegrift & Co. in November and 
December, 1902. 

The merchandise was invoiced as "arched Purves furnaces," and 
was classified by the collector under the second clause of paragraph 152 
of the Tariff Act of Julv 34, 1897 (chapter 11, Schedule C, 30 Stat. 
163 [U. S. Comp. St. 1901, p. 1641]), as "welded cylindrical furnaces," 
and the appropriate duty assessed thereon at 21/2 cents per pound. 
The importers duly protested on the ground that the merchandise was 
properly dutiable at 2 cents per pound under the first clause of the 
same paragraph as "lap welded, butt welded, seamed, or jointed iron 
or Steel boiler tubes, pipes, flues, or stays." 

Upon hearing by the Board the protest was sustained in an opinion 
filed April 29, 1903 ; and from the décision of the Board so rendered 
the collector duly filed his pétition for a review; and subsequently, 
upon formai référence for that purpose, additional testimony was tak- 
en both for the importer and for the government. 

Paragraph 152 of the tarifï act of 1897, under which the présent 
controversy arises, is as foUows : 

Lap welded, butt welded, seamed, or jointed Iron or steel boiler tubes, pipes, 
flues, or stays, not thlnner than number islxteen wire gauge, two cents per 
pound ; welded cylindrical furnaces, mado from plate métal, two and one-half 
cents per pound. 

The opinion of the Board of Appraisers is as follows: 

The merchandise in question consists of so-called steel tubes or boiler flues. 
Duty was assessed thereon at the rate of 2i^ cents per pound under the clause 
of paragraph 152 of the act of July 24, 18&7, which provides for "welded 
cylindrical furnaces, made from plate métal." The importers daim that the 
merchandise is properly dutiable at the rate of 2 cents per pound under the 
first clause of said paragraph, which provides for "lap welded, butt welded, 
seamed, or jointed iron or steel boiler tubes, pipes, flues, or stays." 
■ The question ralsed hère was passed upon by this Board in Re Saunders 
& Masters (protest 93,4]8f, xmpublished opinion flled November 3, 1902), ad- 
versely to the government. Thèse articles are not furnaces, but are tubes 
used for making furnaces. 

Followlng that ruling, we sustaln the protests and reverse the décision of 
the collector. 

The articles in question are manufactured of plate métal, cylindric- 
al in form, lap welded, 7 or 8 feet in length, 46 inches in diameter, 
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nine-sixteenths of an inch in thickness, and corrugated. As thus ap- 
pearing, without any référence to any intended use to which they 
might be put, they are simply tubes or cylinders, in formation like 
any other tubes or cylinders of larger or smaller dimensions, perfectly 
plain on the inside, where nothing is presented but the inner surface 
of the corrugated iron constituting the tube or cylinder. It would 
seem impossible to classify such articles otherwise than under the 
first subparagraph of paragraph 152, above quoted — that is, as "lap 
welded, iron or steel tubes or flues not thinner than number sixteen 
wire gauge." The classification of merchandise of substantially the 
same description was a matter of judicial détermination in the case of 
In re Whitney, decided in 1892 in the Circuit Court for the District 
of Delaware. 53 Fed. 235. In that case the Board of General Ap- 
praisers had found articles like thèse dutiable under the language of 
the first subparagraph of paragraph 152, which then constituted para- 
graph 157, Schedule C, of the revenue act of October 1, 1890 (chapter 
1244, 26 Stat. 578), which did not contain the second subparagraph 
of paragraph 152 above referred to. The government contended that 
the imported articles were dutiable under the provisions of paragraph 
215, Schedule C, of the same act, as "manufactures, articles, or wares 
not specially enumerated in this act composed wholly or in part of 
iron, steel," etc., and brought the question before the Circuit Court by 
an application for review of the décision of the Board of General Ap- 
praisers. 

In discussing the character of the articles in question, with référence 
to their proper classification, the learned judge said: 

The imported articles consistée! of certain ribl)e(i steel cyliiHlers, each one 
being 9% feet in length, 45 inciies in diameter, flanged at one end. and weigli- 
iug 3,104% pounds. TUey were manufactured at SliefHeld, England. and the 
respondent is the sole importer of them in the United States. They are not 
kept in stock, but are made to order and delivered to the purchaser in the 
condition in which they leave tke factory. The importatioiis in question 
were designed and adapted for the boilers of steamboats which were being 
built for the Stonington Line by the Harlan & Holiingsworth Company. The 
manner of their use may be described in the language of the government's 
witness (Kafer) in answer to the question : 

What is it necessary to do to them [the cylinders] before they are in a con- 
dition to be practically used in the boiler by having a flre built in them? A. 
Holes will hâve to be drllled in the flanges at either ends, holes being drilled 
in other parts of the boiler to correspond; rivets inserted in thèse holes, 
riveted up ; the same made tight by calking. The bridge walls and gi-ate bars 
are Inserted in their proper places. A front is p-ut in with a furnace door. 
Coal is put in the furnace. I am presuming now that other parts of the 
boiler are properly constructed. The ooal may then be ignited. 

When thus ready for use in a Iwiler, ail of the cylinder, except about 6 
inches at the front, would be surrounded by water. The cylinder bas now 
become, in part, practically a furnace, and, as contended by the appellant, Is 
no longer, if it ever was, a boiler flue, such as is provided for In paragraph 
157, above quoted. On the other hand, it is claimed that the es'linders are 
none the less flues from being partly converted into fumaces after they bave 
been put in place in the boiler. 

A flue may be defined to be a pipe, tube, or passage for the conveyance of 
the products of combustion — flame, smoke, hot gases, heated air, etc. The 
practical opération of the Purves flue is this: After the fire has been start- 
ed, the smoke, flame, and hot air pass over the bridge wall into the bridge-wall 
connection, tbence through the direct flues to the back connection, and thence 
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through the return flues to the uptake. The grate bars and bridge wall flll up 
from one-half to two-thlrds of the cylinder, according to the length of the latter, 
which varies from 9 to 18 feet, so that some portion of it is used as a flue inde- 
pendently of the furnace appliances. Tbis cylinder differs from the old- 
fashloned boiler flue in the use to which It is applied, but does it difCer so 
widely as to lose the descriptive name and meanlng of "flue"? It is a com- 
paratively modem production, and has been largely substituted for the rec- 
tangular furnace in marine boilers. * » * 

The most conclusive évidence on the question of nomenclature is perliaps 
that furnished by the advertisements of the Continental Iron Works, of Brook- 
lyn, N. Y. This concern is a large manufacturer of corrugated furnace flues. 
which are similar in ail essentlal features to the Purves rlbbed flues and 
are applied to the same uses ; the only différence being that the former are 
corrugated and the latter are ribbed. In the Scientiflc American, the Iron 
Age, Power, and similar publications, running throngh the years 1887, 1888, 
1889, 1890, and 1891, may be found the following advertisement : 

"The Continental Iron Works, Brooklyn, N. Y. Sole manufacturers of cor- 
rugated boiler flues, under thelr own patents and those of Samson Fox, of 
Leeds, England. Made in ail sizes, with flanged or plain ends." 

The classification thus judicially déterminée! has been followed ever 
since by the departmenta.1 administration of the customs. 

It is argued, however^ on behalf of the government, that in the tariflf 
act of 1897 there was added to the paragraph just considered the 
second subparagraph of paragraph 152, as follows : "Welded cyHndri- 
cal furnaces made from plate métal, two and one-half cents per 
pound." 

Reading, however, thèse two paragraphs as they stand in the act 
of 1897, it is difficult to see, apart from any évidence as to the use 
of thèse tubes or cylinders, why the classification under the fîrst sub- 
paragraph, which has been adhered to by the customs administration 
ever since the décision in the Whitney Case in 1893, shovild be changed 
so as to include thèse plain tubes or cylinders under the description 
of welded cylindrical furnaces. 

It has been shown by the testimony that thèse tubes or cylinders, 
after they were imported from abroad or manufactured in this coun- 
try, were fitted up with elaborate structures on the inside of the same, 
consisting of fire brick, grate bars, horizontal and vertical plates, heads 
riveted on the flanges at either end, and a fire door at one end, with an 
elaborate System of pipes to carry oflf the products of combustion. 
When thus completed they undoubtedly were, and were properly call- 
ed, furnaces. A number of witnesses were also introduced, whose tes- 
timony was to the efifect that thèse tubes or cylinders, in the condi- 
tion in which they were imported, were spoken of by those using or 
importing them as furnaces, and in fact they were so invoiced in 
the présent case ; but this convenient mode of designating them by 
the use to which they were to be put cannot change the essential 
character of the article itself. No such trade désignation has been 
shown as comes within the rule applicable in such cases. In fact, the 
conditions were not such as to allow of a trade désignation, as thèse 
articles were not kept in stock or dealt in as articles of gênerai mer- 
chandise, but were only made to the order of those requiring them. To 
classify thèse articles as furnaces would, we think, be doing violence 
to the ordinary meaning of language, which should always, in the 
first instance, be resorted to in the interprétation of législative acts, 
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as well as be in violation of that canon of construction of taxing laws 
which forbids any tax burden to be imposed except by clear and un- 
equivocal language. We think the Board of General Appraisers terse- 
ly and correctly covered the case by saying : "Thèse articles are not 
furnaces, but are tubes used for making furnaces." 

We cannot agrée with the counsel for the government as to the 
weight to be attached to the communication addressed to the Com- 
mittee on Ways and Means of the House of Représentatives, by the 
Continental Iron Works, dated January 4, 1897, upon the suggestion 
made in which communication they ask us to infer that the second sub- 
paragraph of paragraph 152 of the act of 1897 was inserted. It is 
true that the communication was from a manufacturer interested in 
the protection to be derived from a higher duty upon the articles he 
was manufacturing. But we are only authorized to look at the lan- 
guage employed by Congress, who seem either to hâve disregarded 
the suggestion or misunderstood what was required by the manufac- 
turer to accomplish his object. If furnaces are imported in the con- 
struction of which tubes or cylinders like the articles hère in ques- 
tion are used, they will be subject to the duty imposed by the second 
subparagraph of section 152 ; and it will not be difficult to distinguish 
them from the simple tubes or cylinders which are the subject of the 
importation with which we are hère concerned. 

It is interesting to note that the writer of the above-mentioned 
communication is the same whose advertisement is referred to by 
Judge Wales in the Whitney Case as describing themselves as man- 
ufacturers of corrugated furnace fines, simply, similar in ail particulars 
to the importation hère in question. 

We think the judgment below should be afïirmed, and it is so or- 
dered. 

BUFFINGTON, Circuit Judge, dissents. 



MODOX CO. et al. v. MOXIE NERVE FOOD CO. 

(Circuit Court of Appeals, First Circuit. Oetober 9, 1907. On the Merits, 

Noveniber 20, 1007.) 

No. 734. 

1. Injunction— Proceedings fob Preliminary Injunction— Objections to 

Affid.wits. 

Objections to nffidavits filed with a motion for a preliminary injunction 
in a fédéral court, which go to a niatter of form only, must be made In 
advance of the hearing on the motion, where tliere is ample time therefor. 

2. Same. 

Under the practice of the fédéral courts, it is not an objection to 
affidavits filed with a bill and motion for a preliminary injunction in 
support of such motion tliat they were previously made and signed and 
are not entitled in the cause, where it reaaonably appears that they were 
made for the purpose of beiug used in a suit between the parties. 

3. Tbadb-Mabks and Tbade-Names— Suit fob I:nfbiîîgement — Preliminaby 

Injunction. 

An interlocutory order granting a preliminary injunction against the 
unlawful imitation of a trade-name and unfair compétition afBrmed, but. 
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especially as the parties do not agrée as to the completeness of the record, 
full réservation Is made for final hearlng. Rogers v. International Silver 
Co. 118 Fed. 133, 134, 55 C. O. A. 83, applied. 

[Ed. Note. — Unfalr compétition, see notes to Schener v. Muller, 20 C. 
C. A. 165 ; Evans v. Suess Ornamental Glass Co., 30 C. C. A. 376.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Rhode Island. 

For opinion below, see 153 Fed. 487. See, also, 152 Fed. 493 ; 155 
Fed. 304. 

George H. Huddy, Jr. (Benjamixi B. Dewing and Charles A. Wil- 
son, on the brief), for appellants. 

Oliver Mitchell and Robert Cushman (Charles D. Woodberry and 
Roberts & Mitchell, on the brief), for apnellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is an appeal from a décrétai order 
for a preliminary injunction issued by the Circuit Court. The point 
now submitted to us is based on the following alleged error as as- 
signed : 

"In admltting as évidence for the complainant In support of Its motion for 
a preliminary injunction extra judlcial affldavlts." 

This submission was on briefs with the agreement that it be disposed 
of before the appeal is heard on the merits. 

The bill was filed on March 23, 1907. The motion for the inter- 
locutory injunction and the complainant's affidavits in support thereof 
were filed with the bill. The docket entries are not made a part of 
the record. We hâve therefore nothing to show whether thèse affida- 
vits were filed by spécial permission, or order, of the court, or whether 
any time for hearing the motion was formally fixed, or any order en- 
tered in référence thereto. The respondents' affidavits were filed on 
April 15, 1907, and affidavits in behalf of the complainant in rebuttal 
were filed on April 23, 1907. The hearing on the motion in the Cir- 
cuit Court was had on May 4, 1907, and the interlocutory order en- 
tered on May 20, 1907. Until the hearing on May 4th, no objection 
was made to any of the complainant's affidavits, nor was there any 
motion to strike them out. At the hearing, for the first time, the 
respondents objected to the reading of the affidavits in support, on the 
ground, as stated in the record, that they were extrajudicial. This 
objection was overruled, and the respondents noted an exception there- 
to. Apparently no objection was taken to the affidavits in rebuttal, 
and, so far as the record shows, nothing more spécifie was given as a 
reason on which the respondents based their objection than the fore- 
going gênerai statement. 

We are now pressed with the facts that the complainant filed a 
great many affidavits in support of its motion, the first of which was 
sworn to before a notary public at Boston on the 12th day of March, 
1907, and the last before a notary public at Providence on the 21st 
day of March, 1907, and that none of them was preceded by a separate 
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caption, although ail of tliem when filed were attached to the motion, 
which motion had a caption to which no objection is taken. 

We do not care to dwell on the form in which the affidavits in re- 
buttal were made, because no objection was taken to them ; and, 
if the objection to the affidavits in support is sustained, there must 
be a reversai, while, if it is overruled, no objection can apparently 
be made to the affidavits in rebuttal which are not made to those 
fîled with the bill. 

It is said that ail the affidavits in question contain the following- 

statement : 

"I make this affldavit for use in a suit which I understand is to be brought 
by the Moxie Xerve Food Company of New England agaiust the ilodox Com- 
pany, of Providence, B. I." 

The respondents, however, call attention to the fact that this para- 
graph names neither the jurisdiction nor the court in which the suit 
was to be brought, and we may add that it does not appear that the 
caption with which thèse affidavits were bound when they were filed' 
was complète in the statement of the tribunal or of the jurisdiction 
at the time they were sworn to. 

The propositions made by the respondents are not stated in their 
brief in the way called for by our rules, and therefore they run 
through the text in such manner that we are not sure we understand 
them. We read them as follows : First, that the affidavits were sworn 
to before the bill was filed ; second, that, as they name no particular 
court, they cannot be made use of in any judicial tribunal; third, 
that, under the circumstances, perjury could not be assigned on any 
of them. 

Inasmuch as none of thèse matters go to the substance of the tes- 
timony, it cannot be questioned that, in view of the fact that the affi- 
davits had been filed so long before the hearing, the objections come 
too late in accordance with the settled practice in the fédéral courts. 
This would be so even in common-law suits. Doane v. Glenn, 21 
Wall. 33, 35, 22 L. Ed. 476, and various cases to which the rule has 
been applied. Much more so in equity, where it becomes very neces- 
sary that, before the record is opened on its merits to the Chancelier, 
ail preliminary matters possible be worked out of it. However, as the 
question raised is an important one, as well as a novel one in this 
circuit, we will meet it, subject to a certain qualification with référ- 
ence to one aspect in which the fact that no motion was made to 
strike out the affidavits in advance of the hearing becomes very mate- 
rial. 

The authorities cited by the parties are quite inconsistent, and very 
few of them, if any, are such as require our attention. There is no 
question that, under the English practice, affidavits sworn to before 
a bill is filed cannot be read, and this is rested principally, if not en- 
tirely, on the ground that perjury could not be assigned in regard 
to them. Daniell's Chancery Practice, *891 ; Francome v. Francome, 
11 Jur. N. R. 123. The same reason has sometimes been assigned 
in the United States in support of the same rule; but, by the nature 
of things, it could not hâve much efifect in the fédéral courts, be- 
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cause there ail proceedings for perjury dépend oh the statutes. If 
there were no statu te providing punishment for perjury, it could not 
be assumed that the fédéral courts would stop. Legaî proceedings 
would go on nevertheless. But in the fédéral jurisdiction there are 
numbers of extrajudicial jurats which are within section 5392 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 3653), which governs the 
gênerai topic of perjury. Caha V. United States, 152 U. S. 211, 14 
Sup. Ct. 513, 38 L. Ed. 415; Markham v. United States, 160 U. S. 
319, 324, 16 Sup. Ct. 288, 40 L,. Ed. 441. An observation in the opin- 
ion in Markham v. United States cornes directly in point with référ- 
ence to the breadth of the construction to be given to that statute. 
There it was observed that a false answer with regard to an inquiry 
pending before the Commissioner of Pensions laid the basis of crim- 
inal proceedings, because "the inquiry presumably related to the claim 
by him" — that is, by the person who made the answer — "for a pension." 
It is added: 

"The gênerai , charge that the statement was made with référence to the 
pendiug inquiry," etc., "in connection with tlie distinct, although gênerai, 
iiverments that such statement was niaterial to that inauiry, was quite suffi- 
cieut under the statute." 

This rendérs inapplicable any suggestion that an afïîdavit could not 
lay the basis of a criminal proceeding merely because it preceded the 
filing of a bill, or the beginning of a suit at common law. 

With regard to the entitling, there is authority to the point that, 
if an affidavit had been entitled, it could not be read under circum- 
stances like those at bar, with the statement that, if not entitled, 
it could be. We refer particularly to the observations of Judge Blatch- 
ford, afterwards Mr. Justice Blatchford, in Baldwin y. Bernard, 9 
Blatch. 509, Fed. Cas. No. 797, note, decided in 1861. He also observ- 
ed that the reading of such afïidavits, taken before proceedings in court 
were formally commenced, is the constant practice on applications for 
habeas corpus and mandamus, and that "to swear falsely in such affi- 
davits is indictable as perjury." Judge Drummond, who knew the 
fédéral practice as well as any judge, in 1875, in Shook v. Rankin, 
6 Biss. 477, 480, 481, Fed. Cas. No. 12,804, stated that practice with 
référence to affidavits, accornpanying rriotions for interlocutory injunc- 
tions, made before bills are filed, and not formally entitled, as follows : 

"ft affirmatively appears, I think, that thegç, affidavits were made for the 
purpose of being used In this case; and, conçeding that they did not at the 
time contain the prbper tltle of the cause, stlll tliey were made and forwarded 
to counsel, who may be presumed to be authorized by the parties to glve the 
proper character to them by stating the name of the cause in which they were 
to be used. It seems to me that it would be adopting a very rigld rule, and 
one hardly In accordance with the libéral practice of the présent day, to dé- 
clare that the affidavits should be rejeeted because, at the tlme wheh the 
affidavits were made and slgned by the parties, the name of the cause was not 
stated. provided they knew that they were to be used in the cause, although 
they did not know the technieal description of the title of the same." 

This statés the rule now practiced. We hâve observed that ît did 
not entirély appear that there was sufficient in the record to show 
clearly that the motion for the injunction was entitled before it was 
filed, and there fore to show that the affiants knew, or are presumed 
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to have known, sufficient facts to bring them within the observations 
of Judge Drummond, or of the Suprême Court in Markham v. United 
States, 160 U. S., at page 324, 16 Sup. Ct. 288, 40 L. Ed. 441, already 
cited. This, however, if important, should have been sifted out on a 
motion made in advance of the hearing on the merits, and the im- 
possibility of our now sifting it out iUustrates the propriety of the 
rule to which v^^e have referred that ail objections which do not go to 
the testimony of a witness must be settled in a preliminary manner. 
The objections of the respondents, now the appellants, to the read- 
ing of the affidavits of the complainant, are overruled. 

On the Merits. 
Before COI^T, PUTNAM, and LOWELL, Circuit Judges. 

PER CURIAM. After full considération and a perusal of the 
opinion of the learned judge of the Circuit Court, we conclude that 
the order appealed from was properly made. We désire, however, it 
should be understood that we reserve the right to give the entire case 
a re-examination without préjudice if it should come before us on final 
decree. We especially make this réservation because the parties are 
not agreed as to the completeness or correctness of the record now 
befo're us. 

The appellants complain that the terms of the order appealed 
against are too sweeping. Their propositions on this score are, of 
course, not discussed in the opinion of the learned judge of the Cir- 
cuit Court, which was passed down before the order was drafted. We 
think the position is solved by our opinion in Wm. G. Rogers Co. v. 
International Silver Co., 118 Fed. 133, 134, 55 C. C. A. 83, and, at 
any rate, it must be inferred from what we have already said that we 
are not barred hereby from giving due considération to the terrns of 
the final decree if the complainant should ultimately obtain one and 
the respondents are not satisfied with the détails thereof. 

The order appealed from is affirmed, and the appellee recovers its 
costs of appeal. 



SHALLUS V. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. Jlay 12, 1908.) ' 

No 771 (1.686). 

1. CUSTOMS DXITIES — CLASSIFICATION — "TlN PlATES" ^ ''SlIEETS * .*; * 

COMMEBCIAIXY KnOWN AS TlN PlATES." 

The term "slieets * * * eonimereially known as tin plates.'' in 
Tarife Act July 24, 1897, c. 11, § 1, Schedule C, par. 134, .30 Stat. lé) (U. 
S. Comp St. 1901, p, 1G38), means reetangular slieets, and does not include 
small disks. 

2. Samie— Tin Disks— Manufactubes of Métal— "Waste"— "WitOLLY ob Paet- 

LT Manufactured fbom Tin Plate"— "Articles of Métal, WnEiiiBB 
Paktly oe Wholly Manufactueed." 

Small disks producéd in the manufacture of tin cans, being a by-product 
In the process of cuttlng an aperture for fllllng, and being of much lésa 
value than the tin from which they were eut, are not articles "wholly 6r 
partly manufactured from tiri plate," under Tarife Act July 24, 1897, c. 
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11, § 1, SchedUle C, par. 140, 30 Stat 162 (U. S. Comp. St. 1901, p. 1639), 
nor "waste" uûder Schedule N, par. 463, 80 Stat. 194 (U. S. Comp. St. 
1901, p. 1679), but are dutlable as articles of métal, "whether partly or 
wliolly manufactured," under Schedule 0, par. 193, 30 Stat. 167 (U. S. 
C!omp. St. 1901, p. 1645). 
8. Same— "Manufactured" Tin Plate— Dkgbease in Value— "Manufac- 

rUBED FROM TlN PLATE." 

Disks eut as a by-product from tin plate, whlch are reduced by the 
process to only about pne-flfth of the value of the plate from whlch they 
were made, are not "manufactured from tin plate," wlthln the meanlng 
of Tarlff Act July 24, 1897, c. 11, 5 1, Schedule C» par. 193, 30 Stat. 167 (U. 
S. Comp. St 1901, p. 1645). "Manufacture" Implles addition to, and 
not subtraction from, and an article cannot be sald to bave been manu- 
factured whlch results from a process that reduces Its value. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 5, pp. 
4344:^:4346 ; vol. 8, p. 7716.] 

4. Same— Statutes— Législative Intbnt— Prohibitive Duties. 

A construction of the tarlff law Whlch produces unjust and uncon- 
seionable duties shotild be avolded, If possible. It Is to be assumed that 
Congress did not Intend to make duties prohibitive. Its purpose In 
enacting the tarife act of 1897 was to protect and not to prohlblt, to ralse, 
and not eut off revenue, to promote and not to destroy, legitlmate com- 
pétition, and such construction should be adopted as will give effect to 
that purpose. 
6. StAtutes— Congressional Records and Debates. 

Congressional recorda and debates may be consulted In ascertalning 
législative intent. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Statutes, §§ 291- 
294.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maryland. 

For décision below, see 155 Fed. 313. 

Walter Evans Hampton, for importer. 
John C. Rose, for the United States. 

Before PRITCHARD, Circuit Judge, and McDOWELL and DAY- 
TON, District Judges. 

DAYTON, District Judge. This is an appeal of an importer from 
a decree of the United States Circuit Court for the District of Mary- 
land, affirming a décision of the Board of General Appraisers up- 
holding the décision of the collector of the Port of Baltimore to the 
efïect that certain tin disks or tin circles, imported by appellant, were 
liable to a spécifie duty of 1% cents per pound. 

The paragraphs of the Dingley Tariflf Act (Act July 24, 1897, c. 
11, § 1, Schedules C and N, 30 Stat. 160, 162, 167, and 194 [U. S. 
Comp. St. 1901, pp. 1638, 1639, 1645, and 1679]) controlling the case, 
that may be in any way involved, are : 

"Par. 134. Sheets or plates of Iron or steel, or taggers Iron or steel, coated 
with tin or lead, or wlth a mixture of whlch thèse metals, or elther of them, 
is a component part, by the dipping or any other process, and commerdally 
known as tin plates, terne plates, and taggers tin, one and one-half cents 
per pound." 

"Par. 140. No article not speclally provided for in thls act, which is whoUy 
or partly manufactured from tin plate ♦ ♦ * or of which such tin plate 
• • • sh.ill be the material or chief value, shall pay a lower rate of duty 
than that Imposed on the tin plate, * * * from \vhlch it is made or of 
whlch it shall be the component thereof, of chief value." 

"Par. 193. Articles or wares not speclally provided for In this act, com- 
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posed wholly or in part of iron, steel, lead, copper, nickel, pewter, zinc, 
gold, silver, platinum, aluminum or ottier métal, and whether partly or 
wliolly manufactured, forty-five per cent, ad valorem." 

"Par. 463. Waste, net specially provided for in tliis act, ten per centum 
ad valorem." 

The disks or circles in question were importée! from Canada and 
arose there as a by-product in the manufacture of tin cans. They con- 
stitute simply the round pièce eut eut of the top of the can to pro- 
vide the aperture by means of which the can could be filled. 

It ts clear from the statement of this fact that thèse small disks, 
varying from 11^ to 3 inches in diameter, cannot be held to be sheets 
of tin, "commercially known as tin plates." The word "commercial- 
ly," used in the act, is not to be construed as meaningless, and tin 
plates are commercially known as rectangular sheets of varions sizes, 
such as 10x80, 14x88 inches (T. D. 15,r86). Therefore paragraph 
134 may be dismissed from considération as having no bearing in 
itself upon the controversy except so far as it fixes the rate to be 
imposed upon articles embraced in paragraph 140. It seems clear 
from the évidence that the value of thèse disks or circles in Canada 
at the time of importation was from three-fourths of one cent to one 
cent per pound, while the value in England of commercial tin plates 
at the time was about two and three-fourths cents per pound. If 
therefore thèse disks are charged with the li^ cents per pound duty 
required to be assessed against commercial plates, they must pay near 
200 per cent, ad valorem, while the commercial plates would pay about 
50 per cent, ad valorem. The proposition that a part of the whole, 
containing the exact substance and only changed in form and size 
by which its value is so greatly depreciated, should be so discriminated 
against is so manifestly unjust and unconscionable as to be avoided 
if possible. Such discrimination makes, as shown by the évidence, the 
importation of thèse disks prohibitive. Did Congress design this? 
We think not, and this part of the question might well be determined 
by the universally conceded principle that in the construction of stat- 
utes the législative intent and will are to be ascertained and carried 
out. As said by Mr. Justice Harlan, in Oates v. First National Bank 
of Montgomery, 100 U. S. 239, 25 L. Ed. 580 : 

"The dnty of the court, beliig isatisfled of the intention of the Législature, 
clearly exi)ressed in a constitutional euactment, is to give effect to tliat Inten- 
tion, and not to defeat it by adhering too rigidly to the mère letter of the 
statute, or to technleal rviles of construction (Wilkinson v. Leland, 2 Pet. 
027, 7 L. Ed. 542; Sedgwick, Const. & Stat. Const. 190), and we should 
rtiscard any construction tliat would lead to ahsurd conséquences (U. S. v. 
Kirby, 7 Wall. 482, ]!) L. Ed. 278). We ouglit, rather, adopting the language 
of Lord Haie, to be 'curions and subtle to invent reasons and means' to car- 
fy out the clear intent of the lawmaking power wlien thus expressed. 
* * * 'A thing which is witliin the intention of the makers of a statute 
is as much vvithin tlie statute as if it were within the letter, and a thing 
whicii is within the letter of the statute is not within the statute unless It be 
wltliin the meaning of the makers.' Suckley v. Furse, 15 Johns. (N. Y.) 3.38; 
People V. Ins. Oo., 15 Johns. (N. Y.) 358, 380, 8 Am. Dec. 243." 

And as said by Mr. Justice Brewer, in Wabash R. Co. v. Pearce, 
192 U. S. 179, 24 Sup. Ct. 331, 48 L. Ed. 397 : 

"In order to fully understand the force and scope of any statute, we must 
liave regard to the conditions and circnmstauces for which the législation 
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was Intended and under which it is to become operative. We are not nar- 
rowly to read the letter aud Ignore the state of affairs ta which that légis- 
lation was Intended and is applicable." 

But, again, it is well settled that, thèse duties being in dérogation 
of . common-law right, the statutes imposing them must be construed 
most favorable to the importer having them to pav. American Net 
& Twine Co. v. Worthington, 141 U. S. 468, 12 Sup. Ct. 55, 35 L. 
Ed. 821. 

Thèse duties are "never imposed upon the citizen upon vague or 
doubtful interprétations," and, if the question is one of doubt, it 
will be resolved in favor of the importer. Hartranft v. Wiegmann, 
121 U. S. 609, 7 Sup. Ct. 1240,, 30 L. Ed. 1012. 

In accordance with thèse principles, the Circuit Court of Appeals 
for the First Circuit, in U. S. v. Proctor, 76 C. C. A. 96, 145 Fed. 
126, has held extract of nutgalls from which tannic acid may be pro- 
duced not entitled to be assessed v^rith the duty imposed upon tannic 
acid because, among other reasons, such duty would impose a 400 per 
cent, ad valorem duty, prohibitive in character, and not within the 
intention of Congress. 

In the case bef ore us we can see no reason for reaching a différent 
conclusion. The purpose of Congress (and to ascertain it we are 
entitled to consider its records and debates upon the subject), it is 
manifest, was to protect, and not prohibit; to raise revenue, and not 
eut off revenue ; to promote legitimate business, and not destroy it. 

We cannot regard thèse disks as being "wholly or partly manu- 
factured from tin plate" under f air construction of thèse terms. Only 
the narrowest and most technical construction can hold them to be so. 
It is against common sensé and common expérience to say that an ar- 
ticle is "manufactured" wholly or in part by a process that reduces 
fivefold its value in its original state. The act of manufactiiring im- 
pHes addition and not subtraction from its value. Thèse disks are 
simply and solely the resulting incident of the manufacture of the tin 
sheet into the tin can. It is true they can be saved and utilized for 
minor purposes, and their value exceeds that of the ordinary clippings 
and cuttings well defined as waste ; but for most of the uses for which 
they can be applied it is, we think, immaterial whether they hâve the 
coating of tin or be dipped in tin or not. For instance, if the original 
sheet plate before being dipped in tin were to be made into the cans, 
and thèse cans alone should then be subject to the coat of tin, thèse 
di,sks would remain simply "articles of wares * * * composed 
wholly or in part of iron, steel, lead' or other métal," as set forth in 
the "basket" clause or paragraph 193. For practical purposes, in most 
instances, such untinned disks would be as effective for the purposes 
now used as they would be if coated with tin. Such would be the case 
at least with the roofing cap, which the évidence shows is the prin- 
cipal use to which they are devoted. Under the circumstances, the 
coating of tin upon them may well be regarded as immaterial. On 
the other hand, while it might not be proper to class them as waste, 
for in their shape they command a higher price than the waste cuttings 
for the reason that they are partly prepared for roofing caps and other 
like articles, they can very rightly be assessed under paragraph 193, 
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the "basket" one especially provided to reach just such articles and 
under which thc}' will be taxed fairly and equitably with the tin and 
other métal importations, and we therefore hold that they should be 
80 assessed. 

The decree of the court below must be reversed, and the cause re- 
nianded, with instructions to enter decree in accordance with the views 
herein set forth. 



HALL, V. WESTERN UNION TELEGRAPH CO. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1908. Reliearing Denied 

May 20, 1908.) 

No. 1,?>,j4. 

Appeal and Errob—Review— Cause Trikd to Court— General Finding. 

A gênerai fluding by a Circuit Court, wliere a jury has been waived, 
is concluslve in tlie courts of revlew on ail issues of fact, if there was 
auy évidence on which it could hâve been made, and the rule is appli- 
cable notwithstanding a motiou by the defeated party for judgment rais- 
ing an assumed question of lavv as to the sufficiency of the évidence. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

This writ of error is from a judgment in favor of the défendant below, 
in an action of trespass on the case, brought by the plaintifE in error (as 
plaintiff) to recover damages for alleged négligence of the défendant. The 
issues, under the déclaration and plea of uot guilty, were submitted for trial 
by the court, upon waiver of a jury, and the finding of the court was 
gênerai — of "the issues generally for the défendant." At the close of the 
testimony, motion was made on behalf of the plaintiff for a iinding in his 
favor "on the ground that the évidence was sufflcient in law to warrant 
such finding," and exception was taken for déniai thereof. The ruling of 
the court thereupon is assigned as error, and the testimony heard upon the 
trial Is preserved in a bill of exceptions. Alleged error in this ruling is 
relied upon for reversai, although a ruling in the course of the trial, striliing 
out an Item of testimony, is also complained of. 

The Issues raised under several counts of the déclaration were of négli- 
gence in the treatment of a message, accepted at the defendant's office in 
Houghton, Mich., to be transmitted by wire to 325 persons, including the 
plaintiff, at varions locations througliout the country, whereby delivery to 
the plaintiff was delayed, eausing him to suffer loss in a purchase of mining 
stocks. The transaction was the same Involved in Swan v. Western Union 
Telegraph Oo.,129 Fed. 318, 63 C. O. A. 550, 67 L. R. A. 153; but the testi- 
mony in the présent case discloses other material facts and circumstances, 
which render both the stipulation of facts, as there submitted, and the dé- 
ductions therefrom in the opinion referred to, inapplicable for an understand- 
ing of the issues and testimony upon which the présent finding rests, be- 
yond the gênerai nature of the transactions, and the form and character of 
the message and of the lists of addressees, in numerous localities, to wliom 
the message was to be transmitted from the defendant's Houghton office. 
In so far as the testimony in the case at bar is deemed material for the pur- 
pose of review, mention will appear in the opinion. 

Henry Love Clarke, for plaintiff in error. 
Percy B. Eckhart, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

vSEAMAN, Circuit Judge (after .stating the facts as above). The 
défendant telegraph company received from Stevens, "a copper-min- 
162 F.— 42 
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îag expert," at îts office in Houghton, Mich., a message to be sent by 
wire to 325 différent persons, in numerous localities and various sec- 
tions of the United States, with their addresses accompanying the 
message, on six typewritten (single space) sheets. Its import, of rich 
developments in "Mohawk" copper mine and "quick rise" in the stock, 
.vith advice to make "quick purchase," and the purpose of the message, 
to induce purchases on the Boston Stock Exchange (where the stocks 
were listed), and expectation that "the entire lot was to be transmitted 
as rapidly as possible," were well understood at the Houghton office, 
when the message was accepted to be forwarded. The plaintiff, Hall, 
was one of the addressees named in the list, located at Chicago. While 
the message and lists were accepted in the morning, his copy reached 
his Chicago address at 3 :35 p. m. As the Boston Stock Exchange 
closed at 2 p. m. (Chicago time), and no hour of sending (or delay) 
was indicated in the message, the plaintiff testifies that he assumed it 
to be applicable for the following day, purchased stock accordingly, 
when the price had advanced, and the delay deprived him of the bene- 
fit of purchase at the lower priées of the instant day. 

The déclaration allèges, in several counts, négligence on the part of 
the défendant company : (a) In failing to transmit the plaintiff's mes- 
sage with dispatch, as its undertaking required ; and (b) in failure to 
notify either Stevens or Hall of the fact of delay. Under the defend- 
ant's plea of not guilty, the issues thus presented were submitted for 
trial by the court, without a jury, and considérable testimony ap- 
pears upon the primary issue of négligence in the treatment of the mes- 
sages at Houghton and en route, with various versions by the witnesses 
of the transactions at Houghton. The finding of the trial court there- 
upon was gênerai on ail issues in favor of the défendant — in effect a 
verdict of not guilty — so that the finding is conclusive of reasonable 
diligence and dispatch on the part of the telegraph company, if sup- 
ported by évidence. The rule thus stated is well settled and invariable 
(Lehnen v. Dickson, 148 U. S. 71, 73, 13 Sup. Ct. 481, 37 L. Ed. 373, 
and cases reviewed; Dooley v. Pease, 180 U. S. 136, 133, 31 Sup. 
Ct. 339, 45 L. Ed. 457), and it is equally applicable to sucb issue of 
fact, notwithstanding a motion by the defeated party raising an as- 
surned question of law upon the sufficiency of the évidence — as clear- 
ly recognized in the several authorities, infra, cited in the brief for 
the plaintiff in error, by way of support for departure from the rule 
in such case. 

The plaintiff in error interppsed a "peremptory motion for judg- 
ment for the plaintiff on the ground that the évidence was thereto suf- 
ficient in law," which was overruled by the court. Thereupon the 
contention for review of this finding is thus stated in the argument 
on behalf of the plaintiff in error : "A reviewable proposition of law" 
is raised by such motion "as to the sufficiency of the entire évidence to 
sustain the case of the moving party." And the authorities relied up- 
on for its support are : City of St. Louis v. Western Union Telegraph 
Co., 148 U. S. 93, 96, 13 Sup. Ct. 485, 37 L. Ed. 380 ; United States 
Fidelity & G. Co. v. Board of Com'rs, 145 Fed. 144, 76 C. C. A. 114 ; 
World's Columbian Ex. Co. v. Republic of France, 96 Fed. 687, 38 
C. C. A. 483. Neither thèse cases, nor any citations in the argument, 
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uphold this contention, in our understanding of their doctrine, which 
is well recognized alike in respect of the verdict of a jury or finding 
of the court, on issues of fact in trials at law. That doctrine is that 
when no issue of ultimate fact remains under the testimony, at the 
close of the case, détermination of the controversy arises as a question 
of law, upon proper motion, and the authorities referred to concur 
in the ride that the only reviewable question of law raised by the 
plaintiff's above-mentioned motion was whether there was substantial 
évidence in support of the finding for the défendant. When such évi- 
dence appears in the record, the motion is left without force for the 
purposes of review, and the finding settles the issues of fact. The 
testimony is not further reviewable to ascertain seeming credibility 
or prépondérance of the évidence. 

On référence to the évidence introduced on behalf of the défendant 
in this record, support for the finding clearly appears in the testimony 
of the manager and both operators, at the Houghton office of the Com- 
pany. Thèse witnesses concur in detailing the utmost dispatch and 
diligence in sending the messages to the addresses, 325 in number, as 
rearranged for best wiring service, with both operators and ail the 
wires employed constantly in such work, from the time Stevens di- 
rected transmission until ail were completed. Although Stevens (the 
sender) brought the message and lists to the office early in the morn- 
ing, ail were to be held to await his order for wiring, and such order 
was not given until 10 :10 a. m., notwithstanding the imminence of the 
closing hour (for that day) of the Boston Stock Exchangô. The meth- 
ods employed by the telegraph office to expedite the wiring are des- 
cribed in détail by the witnesses — including simultaneous use of local 
and duplex (through) wires, provisions for relays and for "manifold- 
ing at relay offices," together with needful rearrangement of the lists 
for such purposes — but we deem it sufficient to mention, as f air dé- 
ductions of fact therefrom: That efficient operators and every avail- 
able means were in the service, from start to finish, and the perform- 
ance was extraordinary and speedy ; that Stevens was acquainted with 
the difficulty of such work and the equipment of the office, and no 
représentations were made to him which were not carried out; that 
Stevens made several calls at the office during the morning, and on his 
last visit, at the noon hour, was informed of a short delay which had 
occurred from "wire trouble," but then corrected, and the messages 
were in course of f orwarding, but not completed ; and that he neither 
inquired as to the number sent or further time required, nor gave any 
instructions or waming as to the remaining messages. 

This version of the transaction was, in effect, accepted by the trial 
court as established by the prépondérance of the proof. In so far as 
it was at variance with évidence introduced by the plaintiiif, the finding 
in its f avor is conclusive ; and, so treated, no standing appears for the 
charge of négligence and breach of duty on the part of the défendant. 
Moreover, the facts stated by the above-mentioned witnesses, of ex- 
ercising the utmost vigilance and dispatch in transmitting the mes- 
sages, are uncontroverted, while reversai is sought upon thèse prop- 
ositions, in substance : (a) That "quick dispatch" was understood to be 
needful and was promised by the manager; (b) that other testimony 
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establishes that ail could hâve been sent, with the facilities of the of- 
fice, before noon; (c) that the order of the addresses on the lists was 
disregarded, so that the plaintifï's address, at the head of a sheet num- 
bered 1, was not reached for sending until afternoon ; (d) that it be- 
came the duty of the défendant, in such event to notify either Stevens 
or the plaintiflF of such postponement, to save from the misunderstand- 
ing, from which the alleged loss arose. We are of opinion that neither 
of thèse contentions is tenable under the finding referred to. Each 
rests alike on a question of fact, whether the issue stated is one alone of 
fact, or of mixed law and fact, and each is equally settled by the gêner- 
ai finding of fact, whenever the question of. law involved is not distin- 
guished and reserved for review apart from the fact. U. S. Fidelity & 
Guaranty Co. v. Board of Com'rs, 145 Fed. 144, 151, 76 C. C. A. 114. 

The testimony discloses no tindisputed fact of instructions disre- 
garded, of materiahty pointed out or suggested in the order of the 
addresses — concededly arranged both by Stevens and by the telegraph 
operators for convenience in wiring, with no intimation by Stevens 
that individual préférence was intended — or of promise or duty un- 
performed on the part of the défendant; and we are of opinion that 
no reviewable error is assigned, either upon the motion of plaintifï 
for a finding in his favor, or upon the adverse finding and judgment. 

The remaining assignment of error relates to the rejection of testi- 
mony, offered by way of fixing damages for recovery by the plain- 
tiff, and thus becomes immaterial in the foregoing view. 

The judgment of the Circuit Court is affirmed. 



SOLT V. CANNET, 
(Circuit Court of Appeals, First Circuit. June 18, 1908.) 

No. 758. 

Mastee and Servant— Injuby to Seevant— Conteibutoby Négligence. 

Plamtlff had been emplpyed by défendant for a number of years in 
working at a granité quarry. At the tlme of hls Injury lie was in charge 
oî a car and engaged With others In loadlng rough stones thereon by 
means of a derrick. The stones were grlpped by means of tongs; holes 
belng drilled or eut therein to keep the points of the tongs from sllpplng, 
and plalntiff asslsting in such work. He and another had made three 
attempts to màke a hltch on a stone ; the tongs sllpping each tlme. Final - 
ly, a hitch was made which held, and the stone was ralsed luto the air 
and swung over the car. i Plalntiff got upon the car to guide It Into 
place, and, d^siring to pass to the other slde of It on the car, he pushed 
It back, when the tongs agalp slipped, and the stone fell and injùrëd him. 
It was a matter of commôn knowledge among those eng:aged in such 
work that while a stone of suCh klnd mlght ride safely when undlsturbed, 
when moved So as to change the bearings of the points they would be 
llkely to slip, and plalntiff could hâve pa-ssed under or around the one 
In question without tpuchlng it. Held, that both on the ground of as- 
sumptlon of risk and of contributory négligence plalntiff was barred 
from recovery for the injury. ' 

[Ed. Notè^-^For cases In point, see Cent: Dlg. vol. 34, Master and Serv- 
ant, S§ 574-600, 749. 

Assumptlon of risk Incident to einployment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] ; 
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In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

William A. Pew, Jr., for plaintifï in error. 
Francis Peabody, Jr., for défendant in error. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

ALDRICH, District Judge. Soit, the plaintifï, was a workman in 
the employ of the défendant, and, with others, under one Larson as 
foreman or superintendent, was engaged at the time of the in jury 
in loading a car with quarried stones which were being hoisted from 
the defendant's quarry and swung over and lowered to a car by means 
of a derrick. Soit had had six years' expérience in the quarry, and, 
at the time of the accident, was in charge of the car which was being 
loaded. The opération of transferring the pièces or blocks of granité 
from the quarry to the car involved hitching to stones by such tongs 
and dogs as are used in ordinary derrick stone hoisting ; the grip 
or hitch of the tongs being usually across the narrow way of the 
stone. As the stones were hoisted, they were brought into position 
over the car by means of a tag rope so connected as to pull the der- 
rick boom around that the stones might be lowered upon the car. At 
the time of the injury. Soit was upon the car, only a short distance 
from the quarry, which was in plain sight of ail the parties concern- 
ed in the work of loading. When a given pièce of granité was to 
be hoisted, holes were drilled or eut in the rock into which the points 
or dogs of the hoisting tongs were inserted. This was sometimes 
done by Larson, sometimes by the plaintiff, sometimes by the two to- 
gether, and sometimes by others. 

Under conditions of rough quarrying, when the tongs and dogs 
are put to the hoisting test, the hitch or hold not infrequently 
gives away. On the occasion in question, Larson and Soit secured the 
hitch and placed one stone on the car. The hitch to the second stone 
was also made by Larson and Soit, Larson securing the dog on one 
side and Soit on the other, and, when an attempt was made to hoist, 
the dog slipped, and the stone fell. Then Soit went to the car, and 
a second hitch was made, which slipped, as was also the case when 
a third attempt was made to hoist. This was ail so far under the eye 
and observance of Soit as to enable him to describe it on the witness 
stand. Finally, a hitch was made which raised the stone into the air, 
and a workman by the name of Santti, by means of the tag rope, pull- 
ed the derrick boom and the stone into position over the car. It was 
a part of Solt's duty, as they were loading, to see that the stones were 
lowered into the proper place upon the car. He usually did this by 
pushing the stone as it was being lowered so that it would be deposited 
at the intended place. When the stone which hurt Soit came round over 
the car. Soit found that he was on the wrong side of the car to push 
the stone into place as it was lowered, and, according to his own ac- 
count of it, in order to pass to the other side of the car he took hold 
of the end of the stone with both hands and pushed it towards the 
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bank. Pushing it out of its suspended position and out of balance 
caused the dogs to slip, and the stone to fall, and thus the injury hap- 
pened. 

It is a matter of common understandiiig that, when such a hitch is 
secured upon irregular-shaped objects of weight as to once hoist 
and hold them, they will ride safely through the air, unless they en- 
counter something which interrupts their balance. It is aiso well 
understood, in the business of stone hoisting, and in the business of 
hoisting- irregular-shaped weights of any description, that slight in- 
terruption may materially chj^nge and endanger the bearing of the 
weight and the hold of the points of the dogs. It is likewise well 
understood by those acquainted with stone quarrying that granité 
bearings upon hardened points are liable to shift under changing 
pressure, and that the jnere weight of a hand upon the end of a rock 
hanging in tongs upon dog points might so disturb its balance as to 
change it from a safe horizontal position to a perpendicular one creat- 
ing conditions of danger and hazard through putting the rock upon 
différent bearings upon the points of the dogs, whereby the hold might 
be released. 

Under the circumstances, Solt's act in pushing the stone upon its 
end in order to pass it was hazardous and careless. It was quite un- 
necessary for him to push the stone out of its suspended position in 
order to pass from one part of the car to another, He could hâve 
stepped ofif the car, or quite likely, letting the stone alone, could hâve 
passed safely under it. Pushing the stone from its suspended posi- 
tion in order to pass from one part of the car to another was no 
necessary part of the performance of his duty. Standing back, and 
guardedly, in the Une of duty, pushing a suspended stone away as 
it is being lowered into a particular place, is one thing. Unnecessarily, 
heedlessly, and for one's personal convenience pushing a suspended 
stone aside through pressure upon one end and passing it at the same 
time, isquitç another and différent thing. It was for Solt's own con- 
venience that he pushed the stone aside, and he thus brought the in- 
jury upon himself. 

Both the doctrine of assumption of risk and that of contributory 
négligence interpose against the plaintiff's recovery. 

Holding this view, we hâve no occasion to consider whether Larson 
was exercising superintendence within the meaning of section 71, c. 
106, Rev. Laws Mass. 1903. 

The judgment of the Circuit Court is affirmed, and the défendant 
recovers his costs in this court. 
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TOUNG & HOLLAND CO. v. BRANDE BROS, et al. 

(Circuit Court of Appeals, First Circuit. Aprll 28, 1908.) 
No. 752. 

1. BANKRUPTCY— INVOLUNÏABY PROCEEDIKOS— PrOCEDUBE. 

A court of banlîruptey lias power to nialce ovders reKi)eetin{; the plead- 
Ings in a procperting in iuvolnntary banlîruptey, and ^%'he^« the alleged 
bankrupt lias failed to comply with sucli orders, while the court caunot 
on that ground deprlve hini of his right to appear and coutest the ad- 
judication, It has jurisdietion to proceed with the hearing in his absence, 
on his failure to appear In response to an order to show cause served up- 
on him. Hovey v. Elliott, KiT U. S. ■i09, 446, 447, 17 Sup. Ct. 841, 42 L. 
Ed. 215, distinguished. 

2. Appeal and Ebbor— Objections Not Raised Below. 

The rule applied thiit as th« appellant although having notice, did not 
défend in the District Court, he caunot défend on appeal. 

Appeal from the District Court of the United States for the District 
of Rhode Island. 

Edward D. Bassett (Bassett & Raymond, on the brief), for appel- 
lant. 

J. Jérôme Hahn and Richard E. Lyman (Edward E. Lyman and 
Lyman & McDonnell, on the brief), for appellees. 

Before COLT and PUTNAM, Circuit Judges, and DODGE, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This was an appeal by the Young & 
Holland Company from an adjudication of bankruptcy entered against 
it by the District Court. On the return day of the order to show 
cause on the pétition filed against it, the respondent, now the appel- 
lant, filed an answer in wliich, among other things, it denied insol- 
vency. Thereupon it was ordered by the District Court to file a bill 
of particulars of its assets and creditors. It filed one, but the same 
was not satisfactory to the court, and two supplemental orders were 
entered directing it to amend. Finally the court, on the 27'th day of 
November, 1907, entered an order of which the following ivs a copy: 

"On the application of the petitioning creditors showing that on the 28th 
day of October, A. D. 1907, an order of this court was inade and entered for 
the exaudnation of Carroll H. Chapman, and for the production of the books 
of the Young & Holland Company, that on the 21st,day of November. A. D. 
1907, an order was entered for the amendment of the bill of particulars by 
setting forth the street and miuiber In the list of addresses of the dctrtors of 
said Young & Holland Company, and said petitioning creditors alleglng that 
said orders hâve not been eomplied with, it is ordered that said Young & 
Holland Company show cause on Saturday, November 80, A. D. 1907, at 10 
o'clock a. m., why it should not be adjudged bankrupt for failure to comply 
with said orders." 

This was duly served on the same day on the appellant's solicitor of 
record. On the return day — that is, the 30th day of November — the 
appellant made no appearance in response to the order, whereupon an 
oral motion was made by the petitioning creditors for an adjudication 
of bankruptcy, and an order of adjudication was made, from which 
this appeal was taken. The order set out proceedings looking to an 
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examination of Chapman, the treasurer of the corporation, for the 
purpose of obtaining a list of asséts and liabilities. It mainly, how- 
ever, related to ail the attempts to obtain a satisfactory bill of partic- 
ulars from the appellant, which it is not necessary to rehearse hère, 
except so far as the récital relates to the 27th day of November and 
thereafterwards. That was as follows: 

"And it further appearing tliat on tlie 27tli day oi: Xo^-emlier, 1907, au or- 
der was entered in tlils court commanding the said Young & lîoUand Com- 
pany to sbow cause on the 30th day of November why, for failure to corajjly 
with the orders of said court, it should uot be adjudlcated banlcrupt, service 
of which Ikst order, as appears, was duly made upon Edward D. Bassett, at- 
torney for said Xoung & Holland Company; and it appearing tbat on the 
30th day ôf November, no appearance being made for said Yoùng & Holland 
Company, that it failed to eomply wlth the orders of said court, aud that 
the sworn pétition supported by an affidavit of the petitioner's counsel show 
that said Toung & Holland is bankrup.t within the meaning of the bankruptcy 
act, it is hereby declared and adjudlcated bankrupt." 

The référence in the foregoing to the affidavit of the petitioners' 
counsel was evidently only to satisfy the conscience of the court, in 
order to make sure that it was doing no injustice; and, so far as the 
légal rights of the parties on appeal are concerned, it may be stricken 
out as mère surplusage. The appellant refers to the fact that among 
the orders named by the District Court was one for the examination 
of Chapman; but apparently_ the appellant does not place any particu- 
lar reliance thereon, and it could not so long as other grounds for the 
proceeding appear which were sufifîcient therefor. Taking the whole 
together, it is évident that the court entered the adjudication substan- 
tially because the then respondent had failed to complète its pleadingsi 
in accordance with the interlocutory orders; but we will reiterate, 
because it is a very important fact, that, notwithstanding- the appel- 
lant had an opportunity to appear in the District Court to try out there 
the issue now presented to us, it failed to do so, and it now seeks to 
try it before us for the first time. 

Examining what there is in the record before us, and considering 
ail the positions of the parties, the whole case on appeal comes down 
to the valtdity of the proceedings of the District Court on the SOth 
day of November, as we hâve explained them. Plain it is that, in view 
of Hovey v. Elliott, 167 U. S. 409, 446, 447, 17 Sup. Ct. 841, 42 L. Ed. 
215, the District Court could not hâve deprived the respondent of its 
right to appear and cohtest the proposed adjudication merely because 
it had failed to eomply with the orders of the court with référence to 
bills of particulars or anything else. In other words, the District Court 
could not, on account of any actual or presumed contempt of its orders, 
hâve prohibited the respondent from being heard on any matters pend- 
ing on the day in question; but it is a part of the right and duty of 
ail courts to perfect the pleadings in litigation pending before them 
before going tô a heafing, ând the ordinary remedy which the courts 
use for that purpose in proceedings at common law, or in proceedings 
akin thereto, such as a proceeding on a pétition for an adjudication of 
bankruptcy, is by directing defaults and nonsuits. Consequently it 
does not at ail follow that Hovey v. Elliott, which related to an inci- 
dental order for payment of money into court, and not at ail to a 
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préparation of the pleadings for a proper understanding of the suit, 
and in which the court, the vahdity of whose judgment was denied, not 
only adjudged against the party in contempt, but absolutely refused to 
hear him, appUes to this case as it presented itself to the District Court. 
There is essential différence in view of the fact that this proceeding 
concerned a claim as to perfecting pleadings, and as to the power 
of the District Court to compel the perfection of them. There is also 
an essential différence in that, instead of the District Court refusing 
to hear the respondent, it issued notice to it to corne in and be heard. 
Therefore, notwithstanding Hovey v. Elliott, we are of the opinion 
that the District Court had jurisdiction to take into considération 
whatever questions might be raised under the order of November 37th, 
and to dispose of those questions, subject to an appeal in the event they 
were incorrectly disposed of. Such being the fact, it was the duty of 
the respondent to hâve tried out the issue in the District Court before 
bringing the matter to oùr attention on appeal. This is the settled 
rule, with exceptions so rare that we need not consider them. Neither 
need we consider whether the District Court, on the parties being 
heard, could properly hâve entered the adjudication which it did. It 
is sufïicient for présent purposes to détermine that the District Court 
had jurisdiction over the question now involved, and that, therefore, 
the appellant cannot compel this court to try out this issue for the 
fîrst time. 

The decree of the District Court is afïirmed, and the appellees recov- 
er their costs of appeal. 

NOTE BT THE COURT. — Slnce this opinion was prepared, Bennett v. Ben- 
nett, 208 U. S. 505, 28 Sup. Ct. 356, 52 L. Ed. 590, has been aunounced. The 
conclusions there seem to confirm the resuit we hâve reached. 
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(Circuit Court of Appeals, Elghth Circuit. June 2, 1908.) 

No. 2,709. 

OAEBIEBS— INJXJBT TO PASSENGEE— CONTEIBUTOBT NEGLIGENCE. 

An adult person travellng ou a rallroad trahi, who, several blocka be- 
fore the train reached a station, and while it was movlng at a speed of 
10 miles an hour, voluntarlly and without necesslty left the car In which 
he was seated and stood upon the open platform, and while so ridlng was 
kllled in a collision wlth another train standing at the station, no passen- 
ger in the cars being seriously injured, was chargeable with contrlbutory 
négligence which precluded a recovery from the company for his death. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 9, Carriers, §5 1376- 
1378. 

Injuries to passengers occupying positions other than seats, see note to 
St. Louis, I. M. & S. Ry. Co. v. Leftwlch, 54 a C. A. 4.] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

A. G. Briggs and John L. Erdall, for plaintiflf in error. 
C. D. O'Brien, R. D, O'Brien, and E. W. Williams, for défendant 
in error. 
•Rehearlng denied July 24, 1908. 
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Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

ADAMS, Circuit Judge. This was an action for damages instituted 
under the statutes of Minnesota by the personàl représentative of 
Edward Mohaupt, deceased, for alleged négligence of defendant's 
servants and agents in the opération of one of its trains of cars. The 
défenses were twofold : (1) That décèdent was a trespasser on the 
train, and that défendant was not guilty of any wanton or willful dis- 
regard of his rights; and (2) that he so exposed himself to danger 
as to contribute to the injury sustained by him. The décèdent took 
one of the passenger trains of the défendant company somewhere be- 
tween St. Paul and Mînneapolis, to be carried to the latter place. 
The proof discloses that there was a tacit understanding between him 
and the conductor of the train that he should be carried free, and 
pursuant to such understanding he paid no fare for his transporta- 
tion. As the train approached Minneapolis station, it coUided with 
the rear end of another train standing at the station, and décèdent was 
crushed and killed. For some six blocks before reaching the station, 
and while the train was moving at a rate of about 10 miles an hour, 
décèdent had been riding on the rear, open or unvestibuled, platform 
of the smoking car, having before that time lef t the smoking car in 
which he had been riding, and which afforded ample roomand safe 
accommodation for him, and was standing on the platform when the 
fatal collision occurred. No person inside the cars was seriously hurt 
by the collision. 

At the conclusion of the testimony, the court was asked to direct 
a verdict for the défendant on two grounds, one because décèdent 
was not a passenger, but a mère trespasser, and, again, because of his 
own contributory négligence, but refused to do so, and this action af- 
fords the basis of one of the assignments of error. The argument is 
made that the conductor had no authority to permit décèdent to ride 
free on the train ; that he was a trespasser in so doing, and as such 
could exact only a low grade of care from the défendant company, 
and attention is called to the cases of Condran v. Chicago, M. & St. 
P. Ry., 67 Fed. 523, 14 C. C. A. 506, 28 L. R. A. 749, and Purple v. 
Union Pacific R. Co., 114 Fed. 123, 51 C. C. A. 564, 57 L. R. A. 700, 
as authority for the proposition that the only duty legally imposed upon 
défendant in such circumstances was not to willfully or recklessly 
inflict injury upon him, and it is urged that the proof shows neither 
willfulness nor recklessness on the part of défendant company. 

The court below ruled that the deCedent was neither a trespasser 
nor a passenger, but à licensee, and that as such he was entitled to 
the observance of ordinary care by the défendant railway company. 
This conclusion is strenuously resisted by defendant's learned counsel. 
They claim that the proof brings the case well within the rule an- 
nounced in the foregoing cases, and that the trial court erred in not 
applying that rule to this case. We, however, in view of the con- 
clusion reached on the other ground urged for the peremptory in- 
struction, do not deem it necessary to pass upon the merits of this 
one. 
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There is no substantial proof that défendant had any reasonable 
ground or excuse for riding on the platform of the car. The smoking 
car in which lie had been riding before he took his position on the 
platform afifordcd him ample room and accommodation. There were 
l3ut few passengers in it. Se, likewise, the car next to the smoking 
car and immediateh' behind the platform on which he was standing 
contained many vacant seats, in any one of which he could comfort- 
ably and conveniently hâve ridden into the station. If he had re- 
mained in the smoking car where he was, he would hâve been un- 
injured, as no one there was hurt by the collision. He was an ex- 
perienced brakeman and selected the dangerous place upon the plat- 
form when other safe and convenient places were available to him. 
Instead of relying on the well-established rule of lavv and practice 
which require railway companies to bring their passenger trains to 
a full stop at stations and remain so until ail persons hâve had a rea- 
sonable opportunity to ahght and remain inside the car until it ar- 
rived at the station, for some unexplained reason he voluntarily, and 
without any compulsion or inducement by defendant's agents or serv- 
ants, left the car at least six blocks away from the station and took 
the platform at a time when the train was not slowing up for the 
station, but was moving rapidly, and remained there until his fatal 
in jury was received. The theory that he went so long before the 
train reached the station to make ready to alight when it should ar- 
rive has no support in the proof, and, even if such were the fact, it 
would not, unless in exceptional circumstances, hâve justified him in 
exposing himself to the unnecessary péril. 

The rule is well settled that : 

"Where the railway company has provided a safe and secure place for pas- 
sengers to ride within its cars, a passenger who voluntarily and unnecessarily 
takes a position upon the platform of a car while the train is in motion will, 
in so doing, be ohargcable with such contributory négligence as will preclude 
him from the right to recover for an injury which would not hâve befallen 
him had he been in his proper place." 3 Hutch. on Carriers, § 1197 ; 3 
Thomp. Corn, on Law of Négligence, § 2941 ; Beaeh on Contributory Négli- 
gence, § 149. 

This court, in St. Louis, I. M. & S. Ry. Co. v. Leftwich, 117 Fed. 
127, 54 C. C. A. 1, observed that : 

"Platforms and stops of railway cars propclled by steam are dangerous 
places for passengers to ride. They are not provided for that purpose, and 
passenger coaches generally earry on their doors, or in other consplcuous 
places, notices that the rules of railway companies forbid the passengers to 
occupy thèse places for the purpose of riding upon the trains. Moreover, it is 
a gênerai rule of law that a passenger who, without any reasonable cause 
or excuse, rides on a platform or on the steps of a railway car * « * 
is guilty of négligence which, if it contrlbutes to an injury that he sustains, 
will bar his recovery of damages therefor on account of the concurring négli- 
gence of the railway company." 

In Hickey v. Boston & Lowell R. R. Co., 14 Allen (Mass.) 429, 
the Suprême Judicial Court of Massachusetts considered what would 
be "reasonable cause" for a passenger to ride upon a platform, and 
there said : 

"If, then, the position upon the platform was taken voluntarily, and with- 
out reasonable cause of necessity or propriety, the plaintifC fails to show 
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that her Intestate was in the exercise of due care and caution. An eager désire 
to be flrst in, to arrive at the front rather than at .tbe rear of tlie train is 
certainly not such reasonable cause. Orclinarily no accident occurs to those 
who rush ont of the train or rusli into the cars at stations, before the trains 
fairly come to a stop or after it is in motion again ; but it cannot now be que s- 
tioned that those who do so tal£e upon themeslves ail the rislîs whieh atteud 
Buch a practice." 

In Fletcher v. Boston & M. R. R., 187 Mass. 463, 73 N. E. 552, 
105 Am. St. Rep. 414, a case was under considération where the plain- 
tiff was injured while standing upon the upper step leading from the 
platform of a car. The court said : 

"Plalnly, if he had remalned In the car until the train stopped, this danger 
would hâve been avolded. But he vohmtarlly left a place provided for him 
as a passenger, and where he would hâve been safe, and exposed himself to 
the chance of injury, which common expérience bas shown is Incident to stand- 
ing upon the platform of a movlng railroad car. The fact that the station 
had been announced, and the train was being reduced in speed preparatory to 
Btopping, or that the combinatlon of conditions causlng the accident was pe- 
culiar, and not ordinarlly to be anticipated, does not furnish a suffieient ex- 
cuse for his conducf^clting Manning v. West End Ry., 166 Mass. 230, 44 
N. E. 135. 

We are aware of the fréquent practice of travelers to needlessly 
rush to the door of the car and sometimes out upon the platform 
before the train cornes to a full stop, merely to expedite their de- 
parture from the train; but the open platform when the train is in 
motion is a dangerous place, and the practice of resorting to it, ex- 
cept for some urgent and good reason, is against the dictâtes of com- 
mon prudence and ought not to receive judicial sanction. Ordinarily, 
it is only a fancied necessity which prompts it, and it is a reasonable 
thing to require the passenger to forego the practice except at his own 
péril in case of accident. We think the décèdent contributed to the 
terrible misfortune which befell himy and that no recovery can be had 
by his Personal représentatives on account of it. The court below 
should hâve so instructed the jury. 

The judgment is reversed, and the cause remanded for a new trial. 



CHICAGO, M. & ST. P. RY. CO. v. HAUBER. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1908.) 

No. 1,421. 

Railboads— Injuries to Peeson at Station— Depective Platfokm— Evi- 
dence. 

In an action against a ' railroad company for injuries to plaintifE by 
the collapse of a détective freight platform, évidence held to warrant a 
flnding that the beams of the platform were rotten, and that a proper 
uispectlon would hâve dlsclosed such condition. 

Same— Invitation to Use. 

Plaintiff's grandfather ordered a car from défendant railroad, In 
which to ship certain fumiture, and the railroad company placed the car 
beside a détective platform, the use of which had been abandoned. 
PlaIntIfC's grandfather attempted to load the car from the side opposite 
the platform and directed plalntiff to remalu at the car and watch the 
goods while being loaded. PlaintifiC seated himself on the edge of the 
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platform near lumber piled thereon by défendant, and vvhile so seated 
the platform coUapsed, because of Its détective condition, and plaintlff 
was injured. HcUl, that défendant, by placing tlie car at tlie platform, 
without giving any notice of its condition, invited the use of the platform, 
and plaintiff, as a helper of his grandfather, beiiig entitled to tlie same 
right on the premises that the grandfather had, was neither a trespass- 
er nor a mère lieensee, but was a persou to whoni défendant owed the 
duty of exercisiug due care. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Raiiroads, § 
869.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Défendant in error recovered judgment against the railway conipany on 
account of personal injuries. He was 11 years old when the accident oc- 
curred. A platform on the eompany's ground coUapsed. 

The assignments are that the court erred in refusing to tnke the case 
from the jury and in giviug and declining to give certain instructions. 

The part of the charge that was excepted to reads as follows: 

"In other words, if the boy was rightfully upou the premises of défendant, 
and b.v the exercise of ordinary care such as boys of his .âge would exercise. 
in doing the work that he was doing there, wandered onto this platform and 
was sitting down, and if you further belicve from the évidence that tlie 
défendant was négligent in respect to that platform, as I am about to defiiie 
that term, and the platform fell, and he was injured, then, if the défendant 
was négligent as I shall deflne, the boy would hâve a right to recover for 
whatever injury he sustaiiied as shown or proved by the évidence. 

"The defendant's duty in this respect would be substantially this: There 
is no évidence hère tending to show that it had actual knowledge of the dé- 
tective condition of this platform. It should use the same supervision that 
an ordinary, prudent business man would use in his affairs of life to ascer- 
tain the condition of this platform. If it failed to use ordinary supervision 
and care to ascertaln its condition, and if you believe from ail the évidence 
in the case that the platform had been constructed for a number of years 
and had been standing so idle for a long time, and if you further believe 
from the évidence in the case that the défendant piled a lot of lumber upon 
it, and they failed to use ordinary care to ascertaln its condition préviens 
to making that kind of use of the platform, and if you further believe from 
the évidence that, if they had exercised the ordinary and usual care that 
men of ordinary prudence use about their own business, they would hâve ascer- 
tained that the platform w'as détective and rotten and liable to fall if they 
put a weight upon it, then, as I said, if they failed to use that sort of care, 
and the platform was in fact rotten and decayed, and if it would bave 
been aseertained by the use of this care, then in such case the law holds 
that they were bouud to know its condition, and It that state of the évidence 
is shown hère, and the platform fell in conséquence of being détective, and 
injured this boy, then he is entitled to recover for whatever injuries he sus- 
tained in conséquence of the fall." 

The court declined to give the following, which was tendered by défendant: 

"I charge you that the évidence in this case conclusively establishes the 
following facts: 

"First. That the spur track and the milk platform mention ed in évidence 
were wholl.v upon the private property of the défendant, Chicago, Mil- 
waukee & St. Paul Railway Company. 

"Second. That said milk platform had not been used for upwards of two 
(2) years prier to the time of the accident, for receiving or shipping freight 
tlierefrom, and that .Joseph Hauber, grandfather of the plaintiff herein, lived 
Immediately across the street from said spur track and milk platform and 
was thoroughly familiar therewith, and knew that said platform was not 
and had not been In use for the purpose of receiving or shipping freight 
therefrom for upwards of two (2) years prior to the time of the accident 
to the plaintiff. 
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"Third. That at the time said Joseph Ilauber, grandfather of tlie plaintiff. 
procured a car to be set upon tlie spur track for the purpose of loading the 
saine with fiirniture. he iuteuded to aiid dicL load said car from the Austiu 
avenue side thereof, and that he made no tise of said platfoi'iu hi connection 
with loading said car. 

"Fourth. That it appears that the accident to said plaintiff herein happeii- 
ed on the sontherly side of refriserator car standing npon the easterly part 
of said spur track, and not at the car whichsaid Joseph Ilauber was load- 
ing with furniture. 

"I therefore charge you as a matter of law that nelther Joseph Ilauber. 
grand'father of said plaintiff, nor the plaintiff herein, had any right or li- 
cense upon said platform at the time of the accident in question, and that the 
plaintiff herein was at most a niere lleensee in the yard of the défendant 
Company, and that as to said platform the défendant, Chicago, Milwaukee & 
St. Paul Railway Company, owed the plaintiff herein only the duty of re- 
fraining from wantonly or willfully injuring him. 

"xVnd I further charge you that there is no évidence whatever of any 
wanton or willful injury being Inflicted by the défendant upon the plaintiff 
herein." 

John A. Russell, for plaintiff in errer. 
J. P. Mahoney, for défendant in error. 

Before GROSSCUP, BAKER, and SKAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Though 
defendant's foreman, who directed the lumber to be piled on the plat- 
form, testified that he first examined the platform carefully and "found 
the timbers ail sound and solid on the outside," and though the car- 
penter who removed the wreck declared that the timbers, while "rotten 
at the heart, like a shell," "appeared to be ail right on the outside," 
the jury had the right to accept the testimony of plaintiff's witnesses 
that "the beams were rotten," "I passed the platform many times, it 
was pretty well gone up, the posts were pretty well gone up, the 
stringers were ail rotten," and therefrom to conclude that the plat- 
form was liable to collapse at any moment and that a proper inspec- 
tion could not hâve failed to discover the dangerous condition. 

By its motion for a directed verdict, and also by its requested in- 
struction, défendant insisted that plaintiff was a trespasser, or at most 
a bare licensee, and therefore that défendant owed him no duty ex- 
cept to refrain from injuring him wantonly. The platform, 10 feet 
wide and 40 feet long, was wholly on the private property of défend- 
ant. Its use for receiving or shipping freight had been discontinued 
for more than two years prior to the accident. This fact was known 
to plaintiff and his grandfather. Along the side away from the main 
tracks was a spur track, adjoining which was a public street, Austin 
avenue. Plaintiff's grandfather had engaged from défendant a car 
in which to ship his household goods. Défendant placed a box car on 
the spur track beside the platform and notified the grandfather that 
it was ready for his use. There is no évidence that défendant notified 
him, or that he otherwise knew, of the dangerous condition of the 
platform. He employed several men to help in moving his goods 
and loading them into the car. The doors on each side of the car 
were open. "The furniture was being loaded from the Austin avenue 
side of the car. Some they put out on the other side there to get a 
chance to get in the car." Plaintiff was directed by his grandfather 
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to keep watch over the goods while the men went back and forth. As 
the boy was seated on the edge of the platform near some lumber that 
had been piled thereon by défendant, the platform gave vvay. Under 
the foregoing circumstances (covered by the testimony which is most 
favorable to plaintiff, and which we must assume the jury accepted), 
plaintiff was not a trespasser nor a bare hcensee. As a helper of his 
grandfather, he had the same right on defendant's premises that 
the grandfather had. And the latter, as a shipper, had the right to be 
on the defendant's premises and to do thereon whatever was necessary 
or proper in loading the car. And défendant, by placing the car be- 
side the platform for the purpose of being loaded, without giving 
any notice of its condition, may justly be held to hâve invited the use' 
of the platform. We fînd that the trial judge correctly apprehended 
the scope of the évidence and committed no error in overruling the 
motion for a directed verdict or in giving or refusing to give instruc- 
tions. 

The judgment is afïirmed. 



EAGLE OIL CO. OF NEW YORK et al. v. VACUUM OIL CO. 

(Circuit Court of Appeals, Thlrd Circuit. June 18, 1908.) 

No. 14. 

1. Equitt— Pleading — Effect of Oveeeuling Plea Aftee Heaeing. 

Where a plea In equity, setting up tlie facta relied on as a défense 
to one part of the bill. and siipplemented by an answer as to tlie remain- 
der, Is overruled on tlie proot's after hearing on issue jolned thereon, 
the défendant is uot entitled to answer over. 

2. Appeal and EJrrob— Review— Findinos of Facts. 

TEe finding of a trial court on the proofs agalnst the truth of a plen 
afflrmed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error. 
|§ 3970-3978.] 

BuflBngton, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 154 Fed. 867. 

Eugène Mackey, for appellants. 

C. Schuyler Davis and Edmund Wetmore, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. The appellee was plaintiff and the ap- 
pellants were défendants in a suit in equity for alleged infringement 
of trade-marks and unfair compétition. The bills, original and sup- 
plemental, alleged the adoption, use and registration by the complain- 
ant of certain words, which it charged the défendants with having 
applied to goods of the Eagle Oil Company, fraudulently and in vio- 
lation of complainant's rights, by branding goods of that company 
with the complainant's trade-marks in this country, and selling the 
same in this country, by placing said brands upon its goods in this 
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country and selling the goods so branded in foreign markets, and by 
exporting its goods from this country with the intehtion of selling 
them under said brands in foreign countries and actually selling them 
in. the foreign market under said brands. The Eagle Oil Company 
and F. W. Hastings, Jr., "as secretary and treasurer and a director 
of said corporation, and individually," filed a joint plea and answer, 
and the défendant George F. Von Krogh, as a director and individual- 
ly, filed a separate but substantially identical plea and answer. The 
first-mentioned plea is copied in the margin."- It was interposed, as 
will be observed, "to ail the relief and discovery sought by the said 
bills, both original and supplemental, except only so much thereof as 
prays for relief against and discovery of ail acts and deeds of thèse 
défendants donc in thèse United States" ; it was pleaded "in bar of 
ail relief and discovery sought in said bills of complaint against or for 

i"These défendants, Eagle Oil Company of New York and F. W. Hastings, 
Jr., as secretary and treasurer and a director of said corporation ; and in- 
dividually, to ail the relief and discovery songtit by the said bills, both 
original and supplemental, except only so much thereof as prays for relief 
against and discovery of ail acts and deeds of this défendant done in thèse 
United States, plead in bar of ail relief and discovery sought in said bills 
of complaint against or for ail acts and deeds of thèse défendants or their 
agents or officers, alleged to hâve been done In some foreign country or na- 
tion: That such acts or deeds. If performed or done at ail, and not ad- 
mitting hereby that such acts and deeds were done or performed by it, were 
wholly done or performed without the borders and boundaries of thèse 
United States and wholly wlthin the borders and boundaries of some foreign 
country or nation. That of such acts and deeds only the courts of such 
foreign country or nation, and not this court or any court within thèse 
United States, has jurisdlctlon. Further, that this plaintlff has heretofore 
instituted légal proceedings In a court of compétent jurlsdictlon In the Ger- 
man Empire, to restrain the respondent Eagle Oil Company of New York 
from the commission of the very acts and deeds done and performed in the 
German Empire, with regard to the use of the word 'Vacuum,' which the 
plaintiff now asks relief against and discovery of in this suit True transla- 
tions of the plaintifC's bill, defendant's answer, and the decree of the court 
in such proceedings are hereto attached, marked respectively 'Exhibit A,' 
'Bxhlbit B,' and 'Exhibit O,' and made part hereof, and, notwithstanding 
such decree, the complainant has appealed therefrom to a higher court, 
where the same is now pendlng. And, further, that this plaintlff has also 
Instituted légal proceedings In a court of compétent jurisdiction in the 
Kingdom of Denmark to restrain in that country the use of the word 
'Vacuum' on petroleum olls and products, sold for a purpose simllar to that 
for which plaintlff seTls Its olls and products, and in advertisements, state- 
ments, publications, and writings, relating and referring to such olls and 
l)roducts. Ail of which matters and thlngs the respondents do aver to be 
true and plead the same to the twenty-flrst, twenty-second, twenty-third. 
twenty-fourth, twenty-fifth, and twenty-slxth paragraphs of plaintiff's bill of 
complaint, and to Interrogatories of said bill, numbered 8, 9, 10, 83, and 85, 
and to so much of the twenty-seventh, twenty-eighth, twenty-ninth, thirtieth, 
thirty-flrst, thirty-second, thirty-third, thirty-fourth, thirty-flfth, thirty-sixth, 
thirty-seventh, thirty-eighth, and thirty-nlnth paragraphs of the said bill, and 
to so much of the Interrogatories therein numbered 7, 11, 13 to 35, Inclusive, 
46 to 70, inclusive, 72 to 78, Inclusive, 82. 104, lOG, 110, 111, 131, 132, 133, 
134, 135 to 145, inclusive, 148 to 156, inclusive, 175 to 190, Inclusive, and laS, 
and to so much of the supplemental bill and interrogatories as are not an- 
.swered, and pray the judgment of this court whether they shall be required 
to further answer so much of the said bills and interrogatories as are not 
met or eovered by this plea." 
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ail acts and deeds of thèse défendants or their agents or officers, alleged 
to hâve been done in some foreign country or nation" ; and it alleged 
and averred "that such acts or deeds, if performed or done at ail, 
* * * were wholly done or performed without the borders or 
boundaries of thèse United States, and wholly within the borders and 
boundaries of some foreign country or nation, and that of such acts 
and deeds only the courts of such foreign country or nation, and not 
this court, or any court within thèse United States, has jurisdiction." 
This plea was connectedly followed by an answer to so much of the 
original bill as the plea did not cover, in which the charges of wrong- 
ful acts committed by the défendants in this country were denied. In 
June, 1903, the plea was set down to be argued, and, after hearing, was 
"allowed, with liberty to the complainant to take issue thereon." In 
November, 1904, the sufficiency of the answer was in the main sustain- 
ed, and on December 23, 1904, gênerai repHcations to the plea and to 
the answer, respectively, were filed. 

It appears f rom the foregoing synopsis that the plea and answer, con- 
jointly, purported to set up, affirmatively or by way of déniai, ail 
matters of fact upon which the défendants relied, whether to defeat 
the jurisdiction of the court or to bar the relief sought by the bill, 
and that issue was taken upon the plea as long ago as in December, 
1904. Yet we are now asked to say that when, upon the proofs, that 
issue was determined against the défendants, the court below erred 
in refusing their "demand for an opportunity to answer over." But, 
in our opinion, that demand was neither reasonable nor warranted. 
If the fact stated in the plea had been determined for the défendants, 
it would hâve availed them as far as in law and equity it ought to avail 
them, and surely its détermination for the complainant should not be 
wholly without avail to it. The contention that equity rule 34 en- 
titled the défendants to answer over after the issue upon their plea 
had been decided against them is founded upon a mistaken understand- 
ing of the efïect to be attributed to its use of the word "overruled." 
Wherever, in the séries of rules relating to demurrers and pleas (31- 
38), that word occurs in connection with a plea, it manifestly signi- 
fies a precursory adjudication of its invalidity, and not an eventual dé- 
termination of the issue proposed by it. In this case, then, as an issue 
was taken upon the défendants' plea, and it was found to be false, 
what was next to be done? Was it to be merely overruled, and an 
order made that the défendants should answer further, as if, when set 
down for argument, it had been overruled for insufficiency? "This 
is not the usual course. Having put the plaintiff to the trouble and 
delay of an issue, the défendants cannot, after it is found against 
them, claim the right to file an answer." This was said by M'r. Justice 
Bradley in speaking for the Suprême Court of the United States in 
the case of Kennedy v. Creswell, 101 U. S. 641-644, 25 L. Ed. 1075, 
and we think the learned judge below was clearly right in regarding 
it as an authoritative and still final exposition of the law. 

It results from what has been said that the spécifications which aver 

that the court below should hâve allowed the défendants to answer 

over cannot prevail, and the other points made in the brief of the 

appellants may be disposed of together, and very briefly. As to the 

162 F.— 43 
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contention that the proofs did not support the findings of the learned 
judge, it would be profitless to again discuss the. évidence. It must 
suffice to say that having fuUy considered it we hâve independently 
arrived at the conclusion which was reached by him, that "the truth 
of the facts set forth in the pleas has not been shown, but the con- 
trary"; and, it being thus determined that "the acts complained of 
were not wholly performed outside of the United States," it is not 
requisite to décide whether "the courts of the United States hâve juris- 
diction of an infringement of a trade-mark, or an act of unfair com- 
pétition committed entirelv in a foreign country." Vacuum Oil Co. v. 
Eagle Oil Co.(C. C.) 154 jFed. 867. 

None of the spécifications of error having been sustained, the de- 
cree of the Circuit Court should be aflfirmed, and it is so ordered. 

BUFFINGTON> Circuit Judge, dissents. 



In re KBHLER. 
(Circuit Court of Appeals, Second Circuit. June 6, 1908.) 

BaIJKRUITCY— FrIVOLODS APPEAL — DISMISSAL. 

Where, on a former appeal, It was determined that if the alleged bank- 
rupt committed the acts of bankruptcy In question while lusane the ad- 
judication was wrong, but if the acts were committed wliile sane it was 
proper to continue the case, though the banlîrupt subsequently became in- 
sane, and the case was remanded to give the petitioning credltors an op- 
portnnity to rebut the presumptlon of insanity arising from the inquisi- 
tion, aud on such hearing a number of witnesses testifled that he was 
sane w'hen the acts of banlcruptcy W'cre committed, and no évidence to the 
contrary was offered by the baukrupt's committee, a further appeal by 
such committee, raising the same question previoiisly determined, would 
be dlsmlssed as f rivoloas. 

[Kd. Note. — Appeal and revlew In bankruptcy cases, see note to In re 
Eggert, 43 C. G. A. 9.] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Guy E. Farquhar, for appellant. 
John A. Van Arsdale, for appellees. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. This is a, motion by the petitioning creditors 
and by the receiver to dismiss the appeal of the committee for the 
bankrupt on the ground that the same is frivolous and was taken for 
the purposes of delay. The question which the appellant proposes to 
argue on this appeal was presented by the former appeal, was dis- 
cusséd in the briefs and at the oral argument and was decided by this 
court. In re Kehler, 159 Fed. 55. In our opinion we said: 

"Should the petitioning creditors désire an opportunity to rebut the pre- 
SumptioB of insanity arising from the Inquisition, an opportunity should be 
given them." 

It now appears that this question wa^ referred to a spécial master 
who, after hearing a nuinber of witnesses, reported that Kehler was 
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sane when the acts of bankruptcy were committed. This report was 
confirmed by the District Court and Kehler was again adjudicated 
a bankrupt. No évidence to establish insanity was ofïered by the com- 
mittee although his counsel appeared and cross-examined the witness- 
es. The only additional fact, therefore, not appearing on the former 
record, is that the bankrupt was sane when the acts of bankruptcy 
were committed. The creditors' pétition was filed February 22, 1907, 
and Kehler was not adjudged insane by the Pennsylvania court until 
March 3, 1907. 

The question now presented was decided by us on the former appeal 
as follows: 

*'If Re (Kehler) committed the acts of bankruptcy alleged In the pétition 
while Insane, the adjudication Is a wrong whlch, Irrespective of technlcal ob- 
jections to the pleadings and proceedings of his commlttee, should be rlghted. 
If, on the other hand, thèse acts were committed while sane, there was no 
error in contlnulng the case even though the bankrupt subsequently became 
Insane. Section 8 of the bankruptcy act i provides that the Insanity of a bank- 
rupt shall not abate the proceedings, and section 1 provides that the word 
'bankrupt' shall include a person agalnst whom an Involuntary pétition bas 
been flled. It Is manlfest therefore, that If Kehler committed an act of bank- 
ruptcy whlle sane, and by reason of such act the court obtalned jurlsdictlon, It 
can continue the proceedings notwithstandlng the subséquent Insanity of the 
bankrupt • • • The district judge correctly states the proposition as fol- 
lows: 'True, an Insane person cannot commit an act of bankruptcy, but If 
Kehler was compos mentis at the tlme the acts were committed, the pétition 
by creditors belng flled before he was adjudged Insane, I think the court ac- 
qulred jurlsdictlon of tbe proceedings.' " 

A comparison of the brief filed in opposition to this motion and the 
brief presented by counsel for the committee on the former appeal 
discloses the fact that the two are identical, the same authorities are 
cited, the same contentions are urged. In fact, the seven pages of the 
présent brief which deal with the question of law are copied Verbatim 
from the former brief. In efïect we are asked to listen to a reargu- 
ment of a question which, after full considération, we decided less 
than five months ago. As we see no reason for changing our opin- 
ion, the parties should not be subjected to the expense and delay of 
a second appeal. 

The motion to dismiss is granted. 



KNAPP et al. v. MILWAUKEE TRUST CO. et al, 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1908. Rehearlng denied 

June 4, 1908.) 

Nos. 1,422, 1,425. 

1. Bankruptct— Obdees— Mode of Review. 

Where a bankrupt's eredltor answered his trustee's pétition to sell 
certain chattels and claimed chattel mortgage liens thereon, an order 
holding the chattel mortgages vold was reviewable by appeal. 

[Ed. Note. — ^For cases in point, see Cent. Dig.' vol. 6, Bankruptcy, S 
915.] 

» Act July 1, 1898, c. 641, 30 Stat. 544, 54» (U. S. Comp. St. 1901, pp. 3418, 3423). 
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2. Chatiel Mortgages— Validitï~Poweb of Sale— Rétention by Mobt- 

GAGOR. 

TJnder the Wisconsin law, a chattel mortgage allowlng the mortgagor 
to dispose of the avalls of the mortgaged property and appropriate the 
same to his own use, provided only that the interest on the bond secured 
was paid and a sinking fund amouuting to $500 per quarter, or $2,000 
per annum, is provided for, and declaring that, when the mortgagee 
shall consent to walve the requirements as to the sinking fund, then 
the mortgagor shall keep up the Interest on the bond secured and may 
apply ail the balance of the proceeds to his own uses and purposes, is 
void. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 9, Chattel Mortgages, 
§§393-401, 410.] 

3. Bankruptcy—Review— Questions Not Raised at Teial. 

Where the capacity of a bankrupt's trustée to sue on account of al- 
leged defects in the pétition and proofs on whlch the adjudication of 
bankruptcy was made was not challenged at the trial, such question 
could not be raised on appeal. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In 
re Eggert, 43 C. O. A. 9.] 

4. Same— Want of .Tueisdiction. 

On appeal from a District Court's decree In a controversy arlsing In 
bankruptcy proceedings, the only want of jurisdiction available to appel- 
lant, when raised for the first time in the Court of Appeals, is the Dis- 
trict Court's want of jnrisdiction to render the decree appealed from. 

On Rehearing. 

5. Same— Appeal to Suprême Court— Findings by Circuit Court op Ap- 

peals. 

General Bankruptcy Order 36, § 3 (89 Fed. xxxvi, 32 C. O. A. xxxvi), 
declaring that, in every case in whlch either party is entitled by the act 
to appeal to the Suprême Court of the United States, the court from 
whlch the appeal lies shall, at or before the time of entering its decree, 
make and file a finding of the facts and its conclusions of law thereon, 
stated separately, and that the record to the Suprême Court on such 
appeal shall consist only of the pleadings, judgmeut, findings of fact, 
and conclusions of law, does not requlre a Circuit Court of Appeals of its 
own motion to ascertain and détermine in advance of its décision wheth- 
er a question is raised on whlch a party is entitled to the allowance of an 
appeal to the Suprême Court, but such right, if clalmed, should be called 
to the court's attention In advance of décision, by a request for findings 
in the event of an adverse rnllng on the question claimed to be appealable. 

Appeal from, and Pétition to Review and Revise Order of, the Dis- 
trict Court of tlie United States for the Eastern District of Wisconsin. 
Mark Breeden, Jr., for appellants. 
A. W. Fairchild, for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

PER CURIAM. On pétition of creditors the Standard Téléphone 
& Electric Company was adjudged a bankrupt. Knapp, on coming 
into court to answer the trustee's pétition to sell, claimed chattel mort- 
gage liens on part of the estate in the hands of the trustée. The trus- 
tée contended that the chattel mortgages were void, and the court so 
found. Knapp has appealed, and has also filed a pétition to review 
and revise. The pétition is dismissed, as the matter is properly re- 
viewable on appeal. 
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The mortgages were clearly void for the reasons set forth at large 
in the opinion of the district judge. In re Standard Téléphone & 
Electric Co. (D. C.) 157 Fed. 106. 

Appellant insists that the decree in this litigation between him and 
the trustée must be held void on account of alleged defects in the péti- 
tion and proofs on which the adjudication of bankruptcy was made. 
No challenge of the trustee's capacity was made before or during the 
trial in the court below, and so no ruling was made which appellant 
can bring before us for review. He claims, hovvever, that it is a ques- 
tion of want of jurisdiction in the District Court. The only want of 
jurisdiction which appellant would bave the rieht to require us to 
look into would be the District Court's want of jurisdiction to render 
the decree appealed from. This decree is of the class the District 
Court has authority to enter. The parties to this decree are of the 
class the District Court has authority to hear. The District Court's 
jurisdiction to enter this decree was no more denendent than a state 
court's would bave been, upon the rightful appointment of the trustée. 

The decree is affirmed. 

On Rehearing. 

No matters are presented in the pétition for a rehearing that were 
not fully considered on the original hearing, and the pétition is there- 
fore denied. 

The appellant has petitioned that, in the event a rehearing is denied, 
this court will prépare a spécial finding of facts and thereupon state 
its conclusions of law in order that appellant may prosecute an appeal 
from this court to the Suprême Court of the United States. 

Sections 2 and 3 of Order 36 of the General Orders in Bankruptcy 
(89 Fed. xxxvi, 33 C. C. A. xxxvi), promulgated by the Suprême 
Court, read as foUows : 

"Sec. 2. Àppeals under the act to the -Suprême Court of the United States 
from a Circuit Court of Appeals, or from the Suprême Court of a territory, 
or from the Suprême Court of the District of Columbia, or from any court 
of bankruptcy whatever, shall be taken within thirty days after the judg- 
ment or decree, and shall be allowed by a judge of the court appealed from, 
or by a justice of the Suprême Court of the United States. 

"Sec. 3. In every case in which either party is entltled by the act to take 
an appeal to the Suprême Court of the United States, the court from which 
the appeal lies shall, at or before the tlme of entering its judgment or decree, 
make and file a finding of the facts, and Its conclusions of law thereon, 
stated separately; and the record transmitted to the Suprême Court of the 
United States on sucli an appeal shall consist only of the pleadings, the judg- 
ment or decree, the finding of facts, and the conclusions of law." 

The decree of this court was rendered on April 14, 1908. Whether 
the subj ect-matter of this controversy makes a case that is appealable 
to the Suprême Court under subdivision "b" of section 25 of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 
1901, p. 3433]), and' whether it is too late in any event to take the 
appeal under section 3 of the General Order above quoted, are ques- 
tions that would bave to be considered should an allowance of an 
appeal hereafter be asked. At this time it is enough to say that we do 
not understand that section 3 of General Order 36 intends that a Cir- 
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cuit Court of Appeals shall, of its own motion, ascertain and détermine 
in advance of its décision upon an appeal in bankruptcy, whether a 
question is raised upon which a party is entitled to allowance of an 
appeal to the Suprême Court. If such right is claimed, it should be 
called to attention, as we believe, in advance of décision, with request 
for findings in the event of adverse ruling upon the question alleged 
to be appealable. Whether findings of fact and conclusions of law 
are to be made and filed in tliis case, nunc pro tune as of the date 
of such decree, can be determined if and when application for appeal 
to the Suprême Court is made and allowed. 



OITÏ OF CHICAGO v. TROY LAUNDRT MACHINERY CO. 

(Circuit Court of Appeals, Seventti Circuit. April 14, 1908.) 

No. 1,437. 

1. Appeal and Ebbor— Revibw— Bill of Exceptions— Sufficiency. 

Au assignment that tlie court erred lu overruling defendant's motion, 
made at the close of ail the évidence, to talie the case from the ,1ury, 
canuot be reviewed, where the bill of exceptions neither recites uor other- 
wise shows that It eontalns ail the évidence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Errer, 
§§ 2911-2915.] 

2. Tbespass— Undebmining Land— Proximate Cause. 

In 1887 défendant clty constructed a tunnel, 55 feet below the surface, 
across the lands in controversy, and on the completion of the tunnel 
began to pump water through it and continued to do so. In 1903 the 
owner erected a building on the land which he leased to plalntifE. In 
the préparation of the foundation a number of piles penetrated the tun- 
nel, and after plaintiff took possession the flowing water carried away 
the soU so that the building sank. Défendant never obtained auy right 
to enter or be on the land for any purpose from the owner or plaintiff, 
and neither knew of the tunnel untU the damage was done. Hëld, that 
the forcing of water across the land was a continuing trespass and con- 
stituted the proximate cause of the Injury, for which plaintifC was en- 
titled to' recover. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trespass, § 8.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Frank L. Childs and George W. Miller, for plaintiff in error. 
Horace Kent Tenney and Henry W. Wolseley, for défendant in 
error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Défendant in error, plaintiff below, re- 
Govered judgment for damages caused by the undermining of its 
premises by water escaping from one of defendant's water tunnels. 

The assignment that the court erred in overruling defendant's mo- 
tion, made when the évidence was ail introduced, to take the case away 
from the jury, cannot be considered, for the bill of exceptions neither 
recites nor otherwise shows that it contains ail the évidence. But 
défendant really bas lûst nothing, because under assignments respect- 
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ing the admission of évidence and the giving of instructions the prop- 
ositions on which défendant relies for reversai are presented. 

The exceptions were to rulings that plaintiff was entitled to re- 
cover on the following state of f acts : In 1887 défendant built the tun- 
nel, about 55 feet below the surface, across the lands of one Winter- 
botham, who continued to be the owner. On completion of the tun- 
nel défendant began to pump water through it, and continued to do so 
until the damage in suit was donc. In 1903 the owner erected a build- 
ing and leased it to plaintifï. In the préparation of the foundation a 
number of piles penetrated the tunnel. After plaintifif was in posses- 
sion, the flowing water carried away the soil so that the building 
sank. Défendant never obtained from the owner or from plaintiff 
or from any one any right to enter or be upon the lands for any pur- 
pose. Neither the owner nor plaintiff knew of the tunnel until after 
the damage was donc. 

Defendant's propositions are: (1) That the only trespass shown 
was committed before plaintiff's tenancy began, and therefore défend- 
ant was answerable to the owner alone ; and ( 2) that the trespass was 
not the proximate cause of the injuries complained of. Both involve 
the same mistake of fact. The trespass with shovel and trowel in 1887 
was not the only trespass. That trespass appears as a mère historié in- 
cident in the case. The unlawful building of the tunnel gave défend- 
ant no right in the land. The forcing of water across the land was 
unlawful, whether with a tunnel or without a tunnel, whether pumped 
in 1887 or in 1903. In 1887 the unlawful act occasioned no injury. 
In 1903 défendant, by its act of pumping water across plaintiff's lease- 
hold, carried away plaintiff's soil and undermined its building. Every 
puise of the water was a trespass just as much as if défendant was 
carrying the dirt away with shovels. And this trespass was the proxi- 
mate cause, legally the sole cause, for the innocent act of the owner 
in driving piles cannot be used as a shield by défendant any more than 
could the innocent acts of the bystanders in the squib case. Scott v. 
Shepherd, 3 W. Bl. 192. 

Argument, without any assignment of error on which to base it, 
is made that the déclaration is fatally defective. The déclaration was 
based with sufficient certainty upon the theory of liabiHty herein sus- 
tained. 

The judgment is affirmed. 



ALLIS-CIIALifERS CO. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit May 12, 1908.) 

No. 1,4.55. 

Appeai, and Error— Time for Suing Out Writ of Erbor— Final Judg- 
ment. 

A judgment enterecl by a fédéral court lu an action at law, wlilch 
includes costs agalnst tlie losing party, is none the les.s final because a 
blank is left for the insertion of the amount of sueh costs whon taxed, 
such taxation and entry belng made as of course under Rev. St. § 983 
(U. S. Comp. St. 1901, p. 706), by the judge or clerk, and requiring no 
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fui'ther judicial action, and the time for suing out a writ of error to 
review such judgment runs from such entry, and not from the time 
vvhen tlie blank is fllled. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
On motion to dismiss writ of error. 

Kemper K. Knapp, for plaintiff in error. 

Edwin W. Sims and James H. Wilkerson, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. Motion is made on behalf of the United States 
todismiss this writ of error, as not sued out by the plaintifï in error 
within, six months after the entry of the judgment in question, and 
the court is of opinion that the writ must be dismissed for that cause. 
The suit was at law to recover for liabilities alleged to hâve been in- 
curred by the Allis-Chalmers Company, in violations of statute of the 
United States, resulting in a verdict and judgment entered thereupon 
January 28, 1907, against the plaintiflf in error, from which this writ 
of error was sued out January 17, 1908. In the judgment so entered 
costs were imposed, in addition to the statutory forfeiture, in the fol- 
lowing terms : "Besides its costs in this behalf expended, amounting 

to the sum of ." For support of the writ, as timely, it is con- 

tended on behalf of the plaintiff in error that such entry of January 
28th was not the final judgment, by reason of the provision for costs 
thus made, with a blank left for insertion of the amount when taxed ; 
and that it became final only on January 17, 1908, when an order of 
court (appearing in the transcript of record) taxed the amount of 
costs and directed the clerk to insert such amount in the blank. 

The judgment at common law is the final détermination pronounced 
by the court upon the matters submitted to it (33 Cyc. 665), and ail 
the issues in the suit below were thus determined with the entry made 
January 38, 1907. In référence to costs the only matter for judicial 
détermination was whether the statutory costs were to be imposed ; and 
when so adjudged taxation ensues, as of course, either by court or 
its clerk, for items fixed by statute and amounts ascértained ex parte 
or of record, and pursuant to statute (section 983, Rev. St. [U. S- 
Comp. St. 1901, p. 706]), are to "be included in and form a por- 
tion of the judgment." Such taxation involves no décision of issues 
in suit — no postponement of final judgment as above defined — and the 
subséquent order of the court referred to, which directs the amount 
taxed to be inserted in the judgment, was needless for that purpose, 
and without force, either to establish another adjudication or another 
entry of judgment. Prescott & A. C. Ry. Co. v. Atchison, T. & S. 
F. R. Co., 84 Fed. 213, 38 C. C. A. 481. Vide Fowler v. Hamill, 139 
U. S. 549, 550, 11 Sup. Ct. 663, 35 L. Ed. 266. 

The authorities cited for the contention that costs must be taxed 
and inserted in the judgment before the entry becomes final are from 
States which hâve substituted code practice for that of the common 
law, and the rulings referred to are not deemed applicable for défini- 
tion of final entry of this judgment — whether such entry is goyerned 
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by the gênerai rule under the common-law practice or by the analogous 
practice in Illinois — and the rule which we adopt, as above stated, bas 
inot only the sanction of fédéral authorities, but appears as well to 
hâve been generally recognized and observed in the forum of the ad- 
judication in question, and to be in accord with the approved practice 
(Smith V. Harris, 12 111. 462, 467) in the courts of Illinois. 

The writ of error therefore was not obtained in time to vest juris- 
diction in this court, and it is dismissed. 



THE SOMERVILLB. 
(Circuit Court of Appeals, Second Circuit. May 5, 1908.) 
No. 205. 

Collision— MoviîîG Vessel and Vessel at Pieb— Navigation in Fog. 

A ferrj'boat Jield solely in fault for a collision which occurred whlle 
she was on her way from her Comraunipaw Slip to Twenty-Third street, 
New York, in a dense fog, at a speed exceeding flve miles an hour, by her 
getting out of her course aud stril^lng and sinklng a car float lying at a 
Hoboken Pier , inside the pler lines. 

[Ed., Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 213- 
215. 

Collision rules — speed of steamers in fog, see note to The Niagara, 28 
O. O. A. 532.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a decree entered January 7, 1907, awarding dam- 
ages to the libelant, the Pennsylvania Railroad Company, for damages 
resulting from a collision between the ferryboat Somerville, owned by 
the Central Railroad Company of New Jersey, and a car float owned 
by the libelant. The collision occurred at 6:30 a. m., May 6, 1906. 
The car float was moored at the end of Pier L, Hoboken, N. J., being 
the outside boat of five which were lying there. Soon after the col- 
Hsion the car float sank. The testimony was ail taken in open court. 

James J. Macklin and La Roy S. Gove, for appellant. 
Robinson, Biddle & Benedict (Roderick Terry, Jr., and W. S. Mont- 
gomery, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. No négligence can be attributed to the car 
float. She was lying motionless inside the pierhead line where she 
had a right to be and where it was customary for floats to lie await- 
ing their turn at the bridges. At about 6 :15 a. m. the Somerville 
started from her Communipaw Slip, on the New Jersey side, destined 
for Twenty-Third street on the New York side, a distance of over 
3 statute miles. A heavy fog was prevailing at the time making 
it impossible to see vessels on the river at a greater distance than 300 
feet. Some of the witnesses testify that they could not see 25 feet 
and ail agrée that the fog was unusually dense. The collision occurred 
about 15 minutes after the Somerville had left her slip making it nec- 
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essary for her to travel during that period considerably over a mile. 
Her master says her speed was about 3 miles an hour, and this must 
be taken as his jndgment as to the speed which it was safe to maintain 
in the circumstances then existing. It is manifest, however, that her 
speed must hâve been over 5 miles an hour if, as he testifies, he reach- 
ed Pier L at 6 :30. This we think was not moderate speed considering 
the density of the fog. The Somerville was also at fault for not keep- 
ing her course. After leaving her slip she steered a course E. by 
N. which brought her about to the middle of the river. From that 
point to Twenty-Third street the compass course was N. N. E. Had 
she taken this course and maintained it the collision would hâve been 
impossible. The statement of the pilot, that after he had starboarded 
and slowed down to permit the Cortlandt Street ferryboat to pass 
he resumed his N. N. E. course and maintained it, is obviously a mis- 
take, as that . course, irrespective of the position in the river where 
it was taken or resumed, would Inevitably hâve brought the Somer- 
ville to the New York side. In order to reach the New Jersey side 
at Pier L it was necessary for her to steer a course N. Yz W. 

We see no escape from the conclusion that the Somerville in per- 
mitting herself to deviate so far from her compass course and in pro- 
ceeding at a speed of over 5 miles an hour in a dense fog, was guilty 
of grave fault. The Lancaster, a tug belonging to the libelant, was 
in the vicinity of the float, intending to pick her up, when the Somer- 
ville loomed up from the fog. It is said that the Lancaster should 
hâve given warning whistles. Being well inside the pier line we do 
not think she was under any obligation to sound answering signais 
to those that came to her from vessels hidden by the fog in the river. 
She heard the Somerville's whistle but she had no means of knowing 
which way the Somerville was headed and had a right to assume that 
she was not going to run down a vessel moored at one of the piers. 
A signal from a vessel at or near the piers, instead of relieving, might 
hâve complicated the situation. 

■ Itis unnecessary to discuss the narrow channel rule as the court has 
decided at the présent session, in the case of The C. W. Morse, 161 
Fed. 847, that the rule does not apply to a crowded harbor where it 
is necessary that vessels should navigate in every possible direction. 

Decree affirmed with interest and costs. 



NORTir & EAST RIVER STEAMBOAT CO. v. NEW YORK, N. H. 

& H. R. CO. 

(Circuit Court of Appeals, Second Circuit. May 22, 1908.) 

No. 244. 

Collision— Steamer and Tows— Négligent Navigation or ïows. 

Evidence held sufflclent to sustain a finding that libelant's vessel was 
injured in a collision due to the fault of respondent's tows, which were 
spread out so as to occupy the greater part of the channel. 

|Kd. Note.— For cases in point, see Cent. Dig. vol. 10, Collision, §§ 200- 
. 202.J 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

James T. Kilbreth and William Greenough, for appellant. 
Carpenter, Park & Symmers, for appellee. 

Before DACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. Practically the only question raised upon this 
appeal is whether there was a collision. The libelant's vessel was 
evidently injured in some way, and its witnesses testify affirmatively 
that the collision occurred substantially as stated in the libel. On the 
other hand, the testimony of respondent's witnesses, while mostly 
négative in character, tends to show that no such collision took place 
at ail. 

The burden of proof is upon the libelant. Still, considering ail 
the testimony and ail the circumstances, but without reviewing them 
hère, we reach the conclusion that the libelant has sustained this bur- 
den, and has shown that a collision took place on the east side of the 
channel. Inasmuch as the various tows of the respondent, instead of 
following each other, were spread out into a flotilla which practically 
occupied three-quarters of the entire channel, we bave no difïiculty 
in reaching the conclu.sion that such navigation was négligent, and 
was the cause of the collision. 

Decree affirmed, with interest and costs. 



ECONOMY LOCOMOTIVE SANDER CO. v. AMERICAN LOCOMOTIVE 

SANDER CO. 

(Circuit Court of Appeals, Third Circuit. December 18, 1907.)* 

No. 25. 

Patents— INFRINOEMENT— Locomotive Tback Sanbeb. 

Tlie Leacli patent, No. 433,086, for a locomotive track sander, diseloses 
patentable novelty and invention; also, held infringed. 

Appeal from the Circuit Court of the United States for the District of 
Delaware. 

For opinion below, see 154 Fed. 79. 
Hector T. Fenton, for appellant. 
Francis T. Chambers, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is an appeal from a decree 
of the Circuit Court for the District of Delaware. In that court patent 
No. 433,686, issued to H. L. Leach, for a locomotive track sander, 
was adjudged valid, and the first and second claims thereof held to 
be infringed by appellant, the Economy Locomotive Sander Com- 
pany. From a decree awarding an injunction this appeal was taken. 

We find no error in the action of the court below. The device in 

*Rehearing denied. 
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question was one to regulate the flow of sand from the sand box of 
a locomotive engine to the track rail. It consisted in locking the flow 
of sand from the box by placing a trap in the down-take pipe, and un- 
locking and delivering such locked sand by a blast nozzle located in 
such trap. The.device was as meritorious as it was simple. It proved 
effective in the starting and stopping of trains, and at once went into 
gênerai use. It was novel, and, in our opinion, patentable. Leach 
was the first to locate the blast in the body of the sand lock, and there- 
in lies the gist of his invention. By doing so he attacked and under- 
mined the sand lock from within, and thereby secured better con- 
trol of the sand and the îeed thereof in smaller and more even quan- 
tities. The respondent's sanders, while differing in form, embody the 
peculiar functional features of Leach's device, in that the blast nozzle 
is located in the body of the sand lock, and the sand is carried from 
such lock or trap through the discharge pipe by the propulsive force 
of the blast. 
The decree of the court below is theref ore affirmed. ; 



AMERIOAN LOCOMOTIVE SANDEE CO. v. ECONOMY LOOOMOTIVB 

SANDEE CO. 

(Circuit Court of Appeals, Thlrd Circuit December 18, 1907.)* ' 

No. 26. 

Patents— Patentable No viïltt— Locomotive Track Sakdee. 

The Leach patent, No. 656,553, for improvements in pneumatic track 
sanders for locomotives, diseloses no new principle of opération, functional 
capaclty, or Inventive feature over the device of patent No. 433,686 to the 
same patentée, and is void (or lack of novelty. 

Appeal from the Circuit Court of the United States for the District 
of Delaware. 

For opinion below, see 154 Fed. 83. 

Francis T. Chambers, for appellant. 
Hector T. Fenton, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below a decree was 
entered adjudging patent No. 656,553, issued to H. , L. Leach, for a 
track sander for locomotives, invalid as not involving patentable novel- 
ty. From such decree thé American Locomotive Sander Company, 
the owner of the patent, appealed to this court. We are of opinion 
the decree in the court below was right. The sandef of this patent to 
Leach was of the same gênerai type shown in his earlier patent No. 
433,686. That patent we considered in a case between thèse same 
parties at No. 35 October term, 1907. 162 Fed. 683. It covered thé 
generic device, and gave Leach protection for his inventive contribu- 
tion. ■ In the présent patent he has taken the generic invention, du- 
plicated it, and for mechanical — not functional — reasons fed the dupli- 

♦Eehearing denied. 
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cated sander from a single down-take pipe. Such aggregation or mul- 
tiplication of the old generic type disclosed no new principle of opéra- 
tion, functional capacity, or inventive feature. Nor is invention in- 
volved in giving a downward turn to the end of the horizontal dis- 
charge pipe, and thereby making a sand lock. 
Finding no error in the decree, it is affirmed. 



VITZITIUM V. LARGE et al. 
(District Court, N. D. lowa, W. D. June 30, 1908.) 

1. OousTS— United States Courts— Stipulation to Substitute State Pbac- 

l'ICE. 

ïlie onlj' way of testing tlie sufficlency of an answer in equity as a de- 
l'oir^e to the bill is to set the cause down for heariug and final decree on 
biil and answer, and a fédéral court of equity should not permit parties 
to abrogate such procédure by substituting by stipulation a state prac- 
tlce of interposing a demurrer to the answer with leave to amend or 
plead further after a rullng thereon. 

2. Bankeuptcy — VoiDABLE Peefeeence — Tbansfeb of I'jXempt Peopehtt. 

Property transferred by a bankrupt to a creditor, which was exempt 
under the laws of the state, cannot be recovered by his trustée. 

3. Same — Effeot op Agbebment Made Before Fouk Montes' Peeiod. 

The fact that a trausfer of property by a bankrupt to a créditer to be 
applied on an antécédent debt, mad(* within four months prier to the 
bankruptcy, was pursuant to an agreement made before the four months' 
period, will not prevent its recovery by hls trustée. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 6, Bankruptcy, §§ 
262, 263.] 

In Equity. On objections to answer. 

Shull, Karnsworth & Sammis, for complainant. 
Milchrist & Scott, for défendants. 

REED, District Judge. This suit is by complainant, as trustée in 
bankruptcy of the estate of Ira E. Eldregde, bankrupt, to recover of 
the défendant bank and John J. Large, its cashier, the value of certain 
real and personal property alleged to hâve been transferred and con- 
veyed to them by the bankrupt as a préférence within the four months 
immediately preceding the bankruptcy. The answer admits that 
the property was transferred by the bankrupt to the bank within the 
four months prior to the bankruptcy to apply upon a debt then owing 
by him to the bank; but it allèges that a part of the property so 
transferred was property, or the proceeds of property, exempt to the 
bankrupt under the statutes of lowa, and that the whole was so 
transferred pursuant to an agreement made with the bankrupt more 
than four months prior to the bankruptcy. The complainant filed a 
formai demurrer to the ansWer upon the ground alone that the 
facts alleged did not constitute a défense to the allégations of the 
bill. Counsel hâve filed a written stipulation that the demurrer may 
be considered as an application to set the case down for hearing upon 
bill and answer, and that the ruling upon the demurrer shall bave the 
same efïect as upon a demurrer to an answer in a law action, and 
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that either party shall hâve the right to further plead as he may be 
advised after the ruling upon the demurrer. This proceeding is 
quite irregular, and if stipulations like thèse are to be observed it 
will enabie the parties to a suit in equity to abrogate entirely the 
equity rules, and require the court to proceed in equity causes as 
in actions at law. While the equity rules should not be so strictly_ 
enforced as to do injustice to either party, a reasonable adhérence to 
them is necessary to orderly procédure, and to enable the court to 
bring the parties to final issues upon the merits. Under the practice 
as prescribed by the state statute, which counsel désire to hâve ob- 
served, a demurrer admits the allégations of the pleading demurred 
to for the purpose of the demurrer only, and if the demurrer is over- 
ruled, and the party demurring shall answer or reply, which he may 
do, the ruling on the demurrer shall not be considered as an adju- 
dication of any question raised by the demurrer, and no pleading shall 
be held sufficient because of a failure to demur thereto. Code lowa 
1897, §§ 3564, 3565. Such a practice is so at variance with the equity 
procédure in the national courts that parties should not be permitted 
to introduce it into those courts to the exclusion of the procédure pre- 
scribed by the equity rules. 

A demurrer to an answer in equity is unknown to the equity prac- 
tice, and the only way of testing the sufficiency of an answer in equity 
as a défense to the bill is to set the cause down for hearing upon bill 
and answer. Banks v. Manchester, 128 U. S. 224-250, 9 Sup. Ct. 36, 
32 L. Ed. 425 ; In re Sanford Fork & Tool Co., 160 U. S. 247-257, 
16 Sup. Ct. 291, 40 L. Ed. 414; 1 Bâtes, Fed. Eq. § 216. A formai 
demurrer filed to an answer may, however, be treated by the court, 
in the absence of objections to so doing, as an application to set the 
cause down for hearing upon bill and answer, or as an exception to 
the answer for impertinence, or for failure to answer fully according 
as its contents may présent the one or the other of thèse questions. 
If exceptions are taken for impertinence, or for failure to answer ful- 
ly, and are allowed, the answer may be amended ; but, if the cause is 
set down for hearing upon bill and answer, the allégations of the 
bill not denied, and of the answer, are admitted, and the cause is sub- 
mitted for final decree upon the merits. In re Sanford Fork & Tool 
Co., 160 U. S. 247-257, 16 Sup. Ct. 291, 40 L- Ed. 414. It is obvious 
from the stipulation of the parties in this case that neither intended to 
so submit this cause, and it might work an injustice to one or the 
other of them to so dispose of it upon this submission. 

Upon the question of the sufficiency of this answer to constitute 
a défense to the bill, it may be observed, however, that, if a part of 
the property transferred by the bankrupt to the bank was exempt, 
or the proceeds of exempt property; under the lowa statute, the 
creditors generally would hâve no right thereto, nor the trustée to 
recover the same for their benefit. In re Eash, 157 Fed. (D. C.) 996. 
As to the other property, if it was transferred to the bank within the 
four months immediately preceding the bankruptcy, to apply upon a 
prior debt of the bankrupt, though in pursuance of an agreement 
made with him prior to said four months that he would do so, it 
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would seem to fall within the rule held by the Court of Appeals, this 
circuit, in Long v. Farmers' State Bank, 147 Fed. 360, 77 C. C. A. 
538, 9 L. R. A. (N. S.) 585, and In re Great Western Mfg. Co., 152 
Fed. 123-127, 81 C. C. A. 341. 

In view of the manner in which the so-called demurrer has been 
submitted, leave is granted to each of the parties to amend his plead- 
ings ; the complainant in 15 days, and the défendants by the August 
rules, so that each may stand thereon if he shall be so advised. 

It is ordered accordingly. 



UNITED STATES v. CORBETT et al. 

(District Court, W. D. Wlsconsln. June 5, 3908.) 

No. 118. 

1. Banks and Banking — National Banks — Offenses bt Officees— False 

Reports. 

Au indictment charging offleers of a national bank with making a false 
entry in a report made by theru, "wlth intent to deceive an agent ap- 
pointed to examine the alïairs of the association, to wlt, the Comptroller 
of the Cun-eucy of the United States" does not charge an offense under 
Rev. St. I 5209 (U. S. Gomp. St. 1901, p. 3497), the comptroller not being 
chargea wlth any duty to examine national banks, although he is glven 
power to appoint agents for that purpose. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. C, Banks and Bank- 
ing, § 971.) 

2. Same. 

A gênerai averment in an indictment against offleers of a national 
bank that a false entry charged to hâve been made by them in a report 
to the Comptroller of the Currency was made "with Intent to injure and 
defraud the association" is insufflcient to state an offense nnder Rev. 
St. § 5200 (U. S. Comp. St. lïWl, p. 8497), no facts being alletred to show 
in wliat manner the bank could bave been Injured or defrauded thereby. 

[Ed. Note. — For cases in point, see C«nt. Dig. vol. 6, Banks and Bank- 
ing, § 971.] 

On Motion to Quash Portions of Each Count of the Indicttnent and 
Demurrer to the Rest of Such Counts. 

Wm. G. Wheeler and H. H. Morgan, U. S. Attys., and W. C. Owen, 
Spécial Asst. U. S. Atty. Gen. 

John Barnes and T. J. Connor, for défendants. 

SANBORN, District Judge. This is a prosecution under section 
5209, Rev. St. (U. S. Comp. St. 1901, p. 3497), for making false entries 
in a certain report made by défendants. Each count charges that the 
entry in question was false, and was made with intent to deceive an 
agent appointed to examine the afïairs of the association, to wit, the 
Comptroller of the Currency of the United States. The question is 
whether any offense under the laws of the United States is thus 
charged. 

That part of section 5209 creating the offense of making false 
entries in reports of national bank officers is as foUows : 

"Every président, director * * * or agent of any association, who 
• * * makes any false entry in any book, r?i)Ort or statement of the aS' 
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soeiatiOE, with inteiit to injure or defraud tlie association, • * * or to 
decelve any agent appointed to examine the affaira of any sucli association 
* * * shall be deemed guilty," etc. 

The first question is whether the Comptroller of the Currency is 
an agent appointed to examine the affairs of the bank. The only 
duty charged by the statute upon the Comptroller is to receive and 
publish the report. The law does not make it his duty to examine 
the bank affairs. The receiving-, reading, and publication of the re- 
port is not an examination of the afïairs of the bank. The national 
banking act (Act June 3, 1864, c. 106, 13 Stat. 99), of which section 
5209 is a part, provided that the Comptroller should appoint snitable 
persons to make an examination of the afïairs of every banking as- 
sociation, who should hâve power to make a thorough examination 
into ail the afïairs of the association, and who might examine any of 
the ofificers or agents thereof under oath ; and who should make a full 
and detailed report to the Comptroller of the condition of the associa- 
tion. Section 5240, Rev. St. (U. S. Comp. St. 1901, p. 3516). It was 
not until January 20, 1873, that the Comptroller was given any power 
to examine national banks, and such power was restricted to banks in 
the District of Columbia. Section 332, Rev. St. (U. S. Comp. St. 1901, 
p. 190). It seems entirely clear that the person appointed to examine 
the afïairs of a bank is one of the examiners so to be appointed, and 
who hâve now become a permanent force of the department, and not 
the Comptroller of the Currency, who is only to receive and publish 
the report. The statute is highly pénal, and cannot be extended by 
construction. The conclusion reached is sustained by United States 
V. Bartow, 10 Fed. 874, and Clément v. United States, 149 Fed. 305, 
316, 79 C. C. A. 343. While the point may hâve been involved in 
Cochran v. United States, 157 U. S. 286, 15 Sup. Ct. 628, 39 L. Ed. 
704, yet it is not there discussed nor decided. It is also plain in this 
case that it would hâve availed nothing in drawing the indictment to 
hâve charged that the false entries were made with intent to deceive 
one of the examiners appointed under section 5240, because the gov- 
ernment could not hâve shown any statute or practice under which 
the report sent to the Comptroller is shown or delivered to any such 
examiner, or that the défendants had any knowledge that such report 
would ever be seen or come to the hands of such an examiner. In oth- 
er words, the indictment was drawn upon the only theory by which it 
could possibly hâve been sustained by proof. 

The indictment also charges that the entries were made with intent 
to injure and defraud the bank itself ; but how this could be does not 
appear. It is barely possible that some harm might indirectly hâve 
come to the bank by the publication of the false report in the vicinity 
of the place where the bank was located, but this possibility Is not 
sufficient to show the definite intent shown by the statute. The report 
must hâve been made with the purpose on the part of those signing it 
to injure and defraud the bank. The report could not possibly change 
the actual condition of the bank, and a false report showing a better 
condition than in fact existed might as readily be a benefît to the bank 
as a détriment. At ail events, the détriment would be merely specu- 
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lative, insufficient to afford proof of a positive intent to injure and 
defraud the bank. 

By a récent statute the case may be reviewed by writ of error on 
the part of the United States at this stage, and for that reason the 
matter should be disposed of now, before the défendants hâve been 
put in jeopardy, rather than by arrest of judgment, after a possible 
conviction. 



SKILLIN V. MAGNUS et al. 
(District Court, K. D. New York. September, 1907.) 

1. Banketjptcy— Suit bt Trustée— Jup.isdiction. 

A District Court as a court ot bankruptcy bas jurisdiction of a suit by 
a trustée in bankruptcy of a corporation agalnst a number of défendants 
to recover unpald subscriptions to the stock of the corporation ; such 
suit being one whlch could not hâve been malutalned by the bankrupt. 

2. OOEPOBATIONS— CONTBACT OP SUBSCRIPTION TO STOCK. 

A provision of a coutract of subscriptlon to the preferred stock of a 
corporation that tlie subscrlber shall receive as a bonus a certain aniount 
of the common stock does not render bis obligation f.o pay conditional, 
but that niust be performed before the obligation to comply with such con- 
dition arises ; nor does such provision, by the use of the word "bonus," 
render the contract illégal on its face, as in violation of a law of the state 
prohibiting corporations from issuing stock except for money or prop- 
erty. 

In Equity. Suit to recover unpaid subscriptions to stock. On de- 
murrer to bill. 

Wetherhorn & Link, for demurrer. 
Marshall S. Hagar, opposed. 

HOUGH, District Judge. Under the ordinary ruie that the bill of 
complaint must be taken most strongly against the demurrant, this de- 
murrer must be overruled. So far as the jurisdiction of the court is 
concemed, while the décisions are hopelessly at variance, I am bound 
to follow the ruHng of our Circuit Court of Appeals (In re Baudouine, 
3 Am. Bankr. Rep. 651, 655, 101 Fed. 574, 41 C. C. A. 318), and 
inasmuch as this action in equity could not hâve been brought by the 
bankrupt, even though separate actions at law might hâve been main- 
tained against thèse several défendants, to sustain the jurisdiction. 
So far as the merits of the contention expressed in the bill are con- 
cerned, it is, I think, true that (as contended by the complainant) this 
is not a conditional subscriptlon. Whatever condition attached to the 
contract was subséquent, or, to put it in another way, the obligations 
of the parties to the agreement were successive. It was the duty of 
the several défendants to pay their subscriptions to the preferred 
stock, and not until they had donc this were they entitled to receive 
the bonus of common stock. It follows that (apart from the corpora- 
tion laws of New York) the défendants were and still are bound to 
pay the amounts of their several subscriptions, and that they cannot 
receive that for which they subscribed is no fault of the complainant 
herein, but presumably (in part at least) the fault of the défendants 
for not having made good their promise. 
162 F.-^4 
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The situation presented by the bonus agreement, in view of the 
laws of the state of New York, is not free from difficulty. But I do 
not think I am at Hberty to infer from the use of the word "bonus" 
that the shares of common stock which were to constitute the bonus 
were to be issued without considération and in flat violation of law. 
It is always presumed that the law is to be complied with, and it was 
a possible thing to vaHdly issue the common stock, and yet with equal 
validity make it possible for the subscribers to preferred shares to 
get one share of each kind of stock for the par price of one kind. 
There is nothing on the face of the bill which shows that this would 
not hâve been done, and it is not, therefore, "presumptio juris et de 
jure" that the agreement was utterly unlawful and therefore unen- 
forceable. 

The demurrer is overruled, with costs, with leave to answer on 
payment of costs within 20 days from the entry of order hereon. 



ENGLEHARI>-HITCHCOCK CO. v. SOUTHERN BANKING & TRUST CO. 

et al. 

(Circuit Court, N. D. Georgia. June 12, 1908.) 

Equitt— Bill of Review— Parties— Fokeclosueb Decbee. 

A decree of foreclosure regularly entered under which the property 
has been sold and the sale confirmed cannot be set aslde and the case 
reopened on pétition of one not a party, but who claiins some right or 
iuterest in the property. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, § 1099.] 

Smith, Hammond & Smith, for complainant. 

Ethridge & Ethridge and E. L. Douglas, for défendants. 

NEWMAN, District Judge. The proceeding now before the cc'jrt 
is a supplemental bill, in the nature of a bill of review, seeking to 
reopen a decree entered in a foreclosure proceeding. 

The facts are that a bill was filed to foreclose a mortgage on cer- 
tain real estate in the city of Atlanta, a decree pro confesso was tak- 
en, a commissioner appointed to sell the property, a sale made, and the 
same afterwards confirmed. The property was bought by the hold- 
ers of the notes secured by the mortgage or trust deed foreclosed. The 
complainant company in the supplemental proceeding now instituted 
is engaged in the business of putting in heating apparatus. It plac- 
ed in the building on the land sold certain heating apparatus dur- 
ing the pendency of the foreclosure proceedings. According to 
the bill, the arrangement and contract to put in the heating appliances 
was made with the lessee of the property and with the holder of a 
deed to the equity of rédemption of the property sold. It is alleged 
in the bill that the holder of the notes secured by the mortgage which 
was foreclosed knew that arrangements were being made by the com- 
plainant Company to do the work and that they were making esti- 
mâtes and figuring on the same, but there is no allégation that he made 
any contract or agreement about it. The amount due the complain- 
ant, according to the allégations of this supplemental bill, is $924. The 
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case is now heard on the questipn of jurisdiction and on the right of 
the court to entertain this supplemental proceeding and reopen and 
change the decree in the original case. 

I am incHned to the opinion that this case is original in character, 
and that it is necessary that the amount required to give the Circuit 
Court jurisdiction should be involved (Smith v. Woolfolk, 115 U. S. 
143, 5 Sup. Ct. 1177, 29 L. Ed. 359; Telegraph Co. v. Purdy, 162 U. 
S. 329, 16 Sup. Ct. 810, 40 L. Ed. 986), but, if it be assumed that 
the case cornes within the rule of Krippendorf v. Hyde, 110 U. S. 
281, 4 Sup. Ct. 27, 28 L,. Ed. 145, and kindred cases, even then I do 
not think such a case is made as will justify the court in entertaining 
the bill. The complainant might probably hâve intervened in the 
original suit and had its rights determined before the decree fore- 
closing the mortgage was entered, but the case proceeded regularly 
between the parties and a decree pro confesso was taken, the property 
sold, and the sale confirmed. In this situation I am satisfîed that this 
bill cannot be maintained. The complainant in this supplemental bill 
being no party to the original suit cannot be aflfected thereby, so far 
as I can see. Any facts complainant might establish in this proceed- 
ing, which would justify relief therein, would be just as effectuai to 
enable it to obtain relief in a proper proceeding at law, or under the 
statutes of the state. If the complainant's rights, applying the facts 
as they may be determined to the law applicable, are superior to those 
of the purchaser, the foreclosure proceedings to which it was no party 
and of which it had no knowledge ought not to stand in its way. 

Be this as it may, I do not think, where a decree is regularly and 
properly entered between the parties, and no fraud is alleged, that 
the decree can be reopened and set aside for any such reason as is 
suggested hère. If this practice should be permitted, there would be 
no end to litigation. It would be prolonged indefinitely. 

Any rights that the complainant in the supplemental bill may hâve 
growing eut of the claim that Harry A. Etheridge bid $500 in ex- 
cess of the amount actually received for the property at the sale by 
the commissioner can be asserted in the proper way and its merits 
passed upon, but not in this proceeding. 

The supplemental bill must be dismissed, but without préjudice to 
complainant's riarht to institute such other proceedings in a court of 
compétent jurisdiction as it may be advised. 



In re C. H. BEXNETT SHOE CO. 

(District Court, D. Coniiecticut. June 23, 1908.) 

No. 1,402. 

Eankruptcy— Pbovable Debts— Money Boreowed to Effect Composition. 
A note given by a bankrupt corporation to a stockliolder for money bor- 
rowed with which to effect a composition, and which was so used, Is 
not without considération and may be proved as a debt in a second bank- 
niptcy proceeding. 
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In Bankruptcy. On certificate from référée. 

See 140 Fed. 687. 

The following is the referee's certificate upon pétition for review: 

To the honorable James P. Platt, District Judge: I, John W. Banlis, the 
référée in charge of this proceeding, do hereby certlfy: That in the course 
of this proceeding an order was ruade and entered on February 22, 1908, al- 
lowing the claim of the estate of Mary L. Bennett against this estate in the 
sum of $6,450. That on the 4th day of March, 1908, certain creditors by Rob- 
ert H. Gould, their attomey, flled a pétition for review, which was granted. 
That the facts upon which order was based are as follows: Prior to the 
présent banlcruptcy proceeding, the C. H. Bennett Shoe Company had been ad- 
judged a banltrupt July 6, 1903, being case No. 1,090 In banlsruptcy in this 
court. In that proceeding it made tts creditors a composition ofCer of 2(j 
per cent., which was accejpted. This composition proceeding made necessary 
the deposit in court by the banlvrupt of upwards of $0,000. Mary L. Bennett 
was one of the stockholders and directors of the banlirupt corporation. Sho 
owned real estate in the state of Rhode Islaud and had $1,221.83 on deposit In 
the Bridgeport Savings Banls. She mortgaged this real estate for $3,500, 
drew $1,221.83 out of the savings bank, and, adding enough thereto to make 
the total sum $5,000, loaned sald sum of $5,000 to the bankrupt corporation 
to enable it to effeet the composition with its creditors. This loan was made 
some tirhe in August, 1903 ; the composition ofCer belug accepted by the credit- 
ors August 17, 1903. On November 10, 1903, pursuant to a vote of the board 
of directors, the O. H. Bennett Shoe Company gave Mrs. Bennett its note for 
$5,000 as évidence of this indebtedness. In September, 1904, the C. H. Ben- 
nett Shoe Company ordered shoes from Greene, Anthony & Go., but was un- 
abie to obtaln them on crédit, lu order to enable the company to obtain thèse 
shoes, Mrs. Bennett gave hér check for $400, payable to 0. H. Bennett, her 
husband and the presl'dent of the corporation, and by hlm indorsed to Greene, 
Anthony & Oo., who thereupon shipped merchandise to that amount to the C. 
H. Bennett Shoe Company. No objection to the allowance of this claim was 
made by the trustée, but certain creditors filed spécifications of objections to 
Its allowance on the ground that no considération for sald note of $5,000 or 
said sum of $400 moved to sald bankrupt corporation. The référée overruled 
said objections and allowedthe claim as filed. The question presented on this 
review Is the correctiiess of said ruliug. Sald question is eertllied to the 
judge for hls opinion thereon. 

Robert H. Gould, for objecting creditors. 
Beers & Foster, for trustée. 

PLATT, District Judge. The creditors claim that no considération 
moved to said corporation in the situation set f ortli by the finding of 
facts. The corporation could borrow money to enable it to settle an 
offer of composition made to and accepted by its creditors. Having 
borrovi'ed the money, it could give to the person who loaned the money 
its note with interest as an évidence of the indebtedness, and the money 
borrowed vi^ould form a considération for the making of the note. 
Whether the money was a gift or a loan was a question of fact to be 
decided by the référée. He heard the évidence and ruled adversely 
to the objecting creditors. The testimony, so far as I hâve been âble 
to assimilate it, seems to sustain the referee's finding. It is too much 
to believe that Mrs. Bennett would hâve put herself to such inconveni- 
ence and risk with the purpose in her mind to donate so large a sum 
of money to the bankrupt corporation. Wifely dévotion cannot be 
counted upon to rush to such extrêmes. 

The décision is affirmed. 
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In re ALLBMAN. 

(District Court, M. D. Pennsylvania. July 2, 1&08.) 
No. 916. 

BANKHUPTCY— DiSCIIAKGE—CONCEALMEKT OF PrOPEETY. 

The omission by a banlsrupt from lîis scliedules, under advlce of coun- 
sel, of property claimed by another and tlie ownersliiij of whichi was at 
least doubtful, cannot be held to be such a fraudulent concealnient as to 
bar Lis riglit to a discharge under Bankr. Act July 1, 1898. § 14b(4), c. 
541, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427), as amended by Act Feb. 
5, 1903, c. 487, 32 Stat. 797 (TJ. S. Comp. St. Supp. 1907, p. 1025). 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 735.] 

In Bankruptcy. On exceptions to report of J. E. Vandersloot, spé- 
cial master, on objections to discharge. 

E. A. Weaver, for the exceptions. 
W. C. Sheely, opposed. 

ARCHBALD, District Judge. There is but one exception which 
cornes within the statute, that which charges the fraudulent conceal- 
ment of his property by the bankrupt, and that is the only one there- 
fore which can be considered. Nor is it sustained by the évidence. 
The alleged ownership by the bankrupt of the mail boxes at the Littles- 
town Post Office, upon which the exception is founded, is denied, 
and, to say the least, is doubtful, thèse boxes being claimed by his 
wife as purchaser of the property at sheriflf's sale, to say nothing of 
the spécial arrangement outside of that by which she was to be the 
owner. Notice was given at the sale that thèse boxes would belong 
to the purchaser as a part of the realty to which they were affixed, 
and, while this may not be conclusive of the question, it certainly gives 
colorable ground for that contention. It is the fraudulent concealment 
of property that bars a discharge, and it is useless to charge that 
there, was anything of that kind under the conditions which we hâve 
hère. The property in question was omitted from the schedules by 
the bankrupt after consultation with and under the advice of counsel, 
based upon what has been referred to, and that is the end of any 
claim of fraud. 

The exceptions are dismissed, and the report of the master is con- 
firmed. 



ST. LOUIS, I. M. & S. RT. OO. v. HAMPTON et al. 

(Circuit Court, E. D. Arliansas, W. D. June 26, 1908.) 

No; 1,624. 

1. Commerce— State Statute Regulating Railroads— Constitutionalitt— 
Interfeben.ce with Interstate Commerce. 

Acts Arli. 1907, p. 453, to regulate freight transportation by railroad 
companies doiiig business in the state of Arliansas, Is unconstitutional, in 
that its provisions were clearly intended to apply to Interstate shipments 
as well as intrastate shipments, and it is therefore an interférence >\'ith 
Interstate commerce. 
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2. Carriers— Régulation— Unkeasonablb Requieements. 

It Is also unconstitutlonal because Its requlrement upon the companles 
to fumlsh cars is absolute and subject to no exception whatever. eveii 
wliere the furnlshlng of such cars is impossible for reasoas beyond the 
company's controL 

In Equity. 

Lovick Miles and Mehaffy & Williams, for plaintiff. 
Morris M. Cohn, for défendants. 

TRIEBER, District Judge (orally). In the argument counsel agreed 
that the only question necessary for a final détermination of this cause 
is the constitutionality of the act of the General Assembly of the state 
of Arkansas No. 193, approved April 19, 1907, entitled "An act to 
regulate freight transportation by railroad companies doing business 
in the state of Arkansas" (Acts 1907, p. 453), and, if unconstitutional, 
that the injunction may be made perpétuai. 

The court holds that the act is unconstitutional upon two grounds: 

1. By the last sentence of section 17, it is clearly shown that the 
intention of the Législature was to apply its provisions to Interstate 
shipments as fully as to intrastate shipments, and there is nothing in 
the act to indicate that the act would hâve been passed unless it 
could thus be made applicable. This is clearly an interférence with 
Interstate commerce, and, as this provision cannot be disregarded 
without defeating one of the main objects of the act, it is unconstitu- 
tional. 

2. The requirement to furnish the cars is absolute and makes no 
exceptions for cases of a sudden congestion of traffic, actual inabil- 
ity to furnish cars by reason of their temporary détention in other 
States or in other places within the same state, none for interférence 
of traffic occasioned by wrecks, accidents, or strikes. Houston, etc., 
R. R. V. Mayes, 201 U. S. 321, 26 Sup. Ct. 491, 50 L. Ed. 772, is con- 
clusive. 

For thèse reasons the temporary injunction heretofore granted will 
be made perpétuai as to proceedings by défendants under the act of 
April 19, 1907, but the injunction is not to apply to any acts by de- 
fendants under any other statutes of the state. 

Let. there be a decree accordingly. 



Ex parte STBEÎLa 

Er parte BIKCH. 

noistriet Court, N. D. AJabama, S. D. August &, 1908.) 

1. Banksuptcy—Jitbisdiction— Adjudication. 

Ex parte Steele (D. C.) 156 Fed. 8.54, and subséquent case under same 
title, held not to be the law of the district 

2. Samk— "Judge." 

"The Judge," who must màke the adjudication, référence, and dismlssal 
of pétitions, under the bankruptcy statute, by express ternis of Act July 
1, 1898, c. 541, § 1, snbd. 16. 80 Stat 544 (U. S. Comp. St. 1901, p. 3419), 
Is defined to be "a Judge" bf the bankruptcy court. Where there are two 
Judges, either may hold a court of bankruptcy and perform ail the dutles 
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thereof in the same place or at a différent place within the district, wliile 
the other judge is also liolding a court of bankruptcy. 

[Ed. Note.^ — For other définitions, see Words and Plirases, vol. 4, pp. 
382â-8826 ; vol. 8, p. 7695.] 

3. JuDGES— Création oî Office— Additional I>iktrict Judge. 

Act Feb. 25. 1907, c. 1198. 34 Stat. 931 (U. S. Comp. St. Supp. 1907, 
p. 187), providing for "a United States district judge for the Northern 
district of Alabama," does not repeal Act Aug. 2, 1880, c. 842, 24 Stat. 
213 (U. S. Comp. St. 1901. p. 449), and prior laws which expressly coniirm 
the .iurlsdiction of the then "présent district .judge of the several districts." 
and his suecessors, in the Northern and Middle districts. Both the words 
of the statute, and the surrouuding conditions, if we could look to them, 
show that the législation vvas merely "auxiliary" and inteaded to add an- 
other judge in a district, the business of whicli was greater than one judge 
alone could dispatch. 

4. Same— PowKRS of ,Tudge. 

Where there are two district judges of the same district, they hâve, uu- 
less the statutes relating to them otherwise provide, equal rights and au- 
thority, and in some matters joint rights and authority, and each judge is 
legaliy and morally bound to respect the rights of the other. The absence 
of one of them from the district, or the fact that one alone holds the 
court, cannot justify that judge «ither in law or morals in overriding the 
rights or authority of a colleague, or give legality to his appointment or 
removal of court officiais, without the consent of the absent judge. 

5. S.\ME— POWERS OF FEDERAL JUDGES. 

Under Act Aug. 2, 1886, c. 842, 24 Stat. 213 (U. S. Comp. St. 1901, p. 449). 
the judge of the Northern and Middle districts, being equally the judge of 
both districts, can when in either exercise some judicial functions, regard- 
ing matters in the other district, without being personally présent therein. 
The validity and propriety of such orders dépend upou the matters to 
which they relate. 
C. Bankruptcy — Courts of Bankkuptcy — Ordebs of Judge — Appointment of 

REFEREE. 

The court of bankruptcy is in a strict sensé a court of equity, and a 
judge who is a judge of two districts may make an order to be entered in 
the court of either, as to a mère administrative matter — such as the ap- 
pointment of a référée — altliough not personally présent in the court, if he 
be at the time of the ruaking of the order in either district. 

7. Judges— Appointment of Additional Judge— Power. 

The commission of "a judge of the Northern district" having expired by 
adjonrnment of the Senate, without action upon his nomination, on May 
.30, 1908, "the judge of the Northern and Middle districts" agaiii became 
the sole judge of the Northern district, and so continued until aiiother ap- 
pointment and qualification oecurred. An order made and entered upon 
the minutes by direction of tliè judge of the Northern and Middle districts, 
appointing a référée in that interval, is a légal and valid act of a sole judge 
of the district, and the reappointment of "a judge of tlie Northern district" 
and his qualifieatlon thereafter cannot destroy tlie validity of the appoint- 
ment, or authorize him, without the consent of the other judge, to vacate 
or annul it. 

8. Appeal and Error— Moot Case. 

When there is a real controversy, whether tliere be two judges of a dis- 
trict, and if so, as to their respective po\^er in removing or appointing 
court officiais, a case actually made concerning it could not be treated as 
a "moot case" in an appellate court, because the judges agreed in advance 
as to the steps actually taivcn to présent the issue. 

9. Courts — Conflictino Authority — Duty of Judges. 

It is partieularly incumbent upon judicial offtcers to set an example of 
order, and wli'Cn différences arise between them as to tiieir powers, in mat- 
ters in which the public liave an interest, it is their duty to take such 
friendly steps in the exercise of their respective claims as will présent the 
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isaue In such shape that a décision can be obtamed in a Iiiglier court witli 
tlie least possible deiay and friction. Such amlcable actions, so far from 
being an object of censure; are always encouraged and approved by the 
courts, and tUe refusai to join in such amicable steps is net excused on the 
plea that such an agreenient would offend the policy of the law. 

10. SàME— DUTIES OF JUDGES. 

In November, 1907, there were two judges of the Korthern district, and 
S. was appolnted a référée in bankruptcy by one of them wlthout the con- 
sent of the otlier, who remo\"ed hiœ, whereupon the .ludge appolntlng hiiu 
revoljed the order of removal. Afterwards, in 1908, tlie other judge, at a 
time when he was the sole judge, wlthout interferiug with S., appolnted 
B. a référée, and made an order requirlng the bankruptcy business to be 
divided equally between thein, except when one of the judges for spécial 
reasons in a case ordered otlîerwlse. ïwo days afterwards he repeated 
the order, wlthout the consent of the other judge if he had then qualifled. 
Thereupon his colleague, having qualifled under a new appointmeut, revoked 
both thèse orders. Held, that the judge whose authority was tlius ignored 
by his colleague, with due regard to the judiclal station, could not retort 
by further orders revoking those of his colleague as fast as made, but pur- 
sues the better course in recommendlng to his appointée to take steps to ré- 
vise the last order concerning him in the Court of Appeals, whieh has au- 
thority to do so under Bankr. Act July 1, 1898, c. 5-11, § 24, 30 Stat. 553 
(U. S. Comp. St. 1901, p. 3431). 
(Syllabus by the Court.) 

11. WOBDS AND PlIBASES— "MOOT CaSE." 

A "njoot case" is one which seeks to get a judgment on a pretended con- 
troversy, when in reality there is none, or a décision in advance about a 
right before it has been actually asserted and contested, or a judgment up- 
on some matter which, when rendered, for any reason, cannot hâve any 
practlcal légal effeet upon a then existing controversy. 

[Ed. Note. — For other deflnltions, see Words and Phrases, vol. 5, p. 4577.] 

See 161 Fed. 886. 

Prlor to August 2, 1886, there was one district Judge appolnted for the North- 
ern, Mlddle, and Southern districts of Alabama, under section 552 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 447). That judge was the Honorable 
John Bruce. Ile was appolnted and conflrmed as judge of "each of the dis- 
tricts" in the state on the 25th of February, 1875, and so continued until tlie 
Act of August 2, 1886 (24 Stat. 213, c. 842 [U. S. Comp. St. 1901, p. 449]), when 
a judge (Hon. H. T. ïoulmin) was appolnted for the Southern district under 
the Act of August 2, 1886, the second section of which provided "that the 
jurisdiction of the présent district Judge for the several districts of Alabama 
and his successors shall hereafter be conflned to the Northern and Middle dis- 
tricts of said State." Judge Bruce departed this life in October, 1901. Thomas 
G. Jones, having been duly appolnted and conflrmed, was commissioned and 
qualifled as "Judge of the Northern and Middle districts" on December 17, 
1901. On February 25, 1907, an act was approved providlng "for a United 
States judge for the JSTorthern Judleial district of Alabama," which enacted 
"that the Président of the United States by and with the advice and consent 
of the Senate shall appoint a district judge for the Northern judiclal district 
of Alabama, who shall possess and exercise ail the powers conferred by exist- 
ing law upon judges of the District Courts of the United States, and who shall 
possess the same powers and ptirform the same duties, wlthin the said Northern 
judleial district of Alabama, as are now possessed by and performed by district 
judges of the United States in any of the Judiclal districts established by law. 
and he shall recelve the same compensation now or hereafter prescribed by 
law in respect to other district Judges of the United States ; and provided that 
after the appointment the Judge apjjolnted under this act shall réside at Bir- 
mingham in said district." Act Feb. 25, 1907^, c. 1198, 34 Stat. 931 (U. S. Comp. 
St. Supp. 1907, p. 187). 

On Aprll 7, 1907, Oscar E. Hundley was nominated by the Président as 
Judge of the Northern district and commissioned as such in the recess of the 
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Senate. He qimlifled a few days tliereafter, and entered upon the discliarge of 
his duties as judge of the Northern district. Judge Hundley, as well as the 
Executive Department, the circuit judges, and the bar and litigants recognized 
Thomas G. Jones as a judge of the Northern district under his commission as 
"judge of the Northern and Middie districts," and he acted as such whenever 
iiecessary. Judge Hundley refused to enter into any arrangement with him as 
to the appointment of officers, or to deflnitely commit himself in any way as to 
his intentions, In a correspondence lasting some weeks, or even as to a f riendly 
test case as to the respective peys^ers of tlie judges. The substance of the cor- 
respondence between the two judges on this point is set out In the opinion. 
The terms of the two référées then at Birmingliam expired, respectively, on 
the lOth and 1.3th days of November, 1907, and they went out of office then ; 
Judge Jones disclaiming authorlty to appoint without the consent of Judge 
Hundley, and the latter having rejected a proposition either to retain the réf- 
érées as they were, or to appoint a third référée whom Judge Hundley could 
name, or, if that were not agroeable, for each of the judges to name one of the 
référées. On November 1, 1907, while holding court at Huntsville, Judge Hund- 
ïey appointed Nenian L. Steele a référée in bankruptcy in Birmingham vcithout 
the knowledge or consent of Judge Jones, who, on the 5th of November, 1907, 
in open court at Birmingham, revoked the order appolntlng Steele without 
Judge Hundley's consent, but was compelled at that time to return to duty 
in the Middie district. Judge Hundley set aside the order revoking Steele's 
appointment, and in an opinion reported in Ex parte Steele (D. C.) 150 Fed. 654, 
justified the refusai to make up a test case on the ground that it would be a 
moot case. Thereafter Steele continued as sole référée in bankruptcy at Bir- 
mingham. 

Judge Jones, pending a bill introduced in Congress to legislate hIm out of the 
Northern district, made no further order as to Steele. Congress adjourned 
on the 30th of May, 1908, without ever having acted on the bill, and the Senate 
took no action on Judge Hundley's nomination. Thereupon Judge Jones on 
that day, being then the sole judge of both districts, as soon as Congress ad- 
journed, and while in the Middie district, made an order, and sent it to the 
clerk at Birmingham to be entered there, appointing Alex. C. Birch a référée 
in bankruptcy at Birmingham, without dlsturblng Steele, but requiring the 
clerk, unless otherwise directed by a judge of the court, to refer the even- 
numbered cases in bankruptcy to one of the référées and the odd-numbered 
cases to the other. On June 1, 1908, Judge Jones in open court at Birmingham, 
repeated the same appointment and order without Judge Hundley's consent, if 
he had then quallfied, under a nevv reeess appointment. Judge Hundley set 
aside that order as improvidently made, and absolutely void, holding, in an 
opinion afterwards reported (In re Steele [D. C.) 161 Fed. 886), among other 
things, that the act of Congress ereating courts of bankruptcy. provided for one 
court only in the territory prescribed, and that the judge of the Northern and 
Middie districts had no atithority to hold a court to appoint a référée in bank- 
ruptcy, when Judge Hundley was holding court in the district. Thereupon 
Judge Jones advised Référée Birch to seek a review of the order under sec- 
tion 24 of the bankruptcy statute (Act July 1, 1898, c. 541, 30 Stat. 5.'53 [U. S. 
Conip. St. 1901, p. 3431]), as he (Judge Jones) could not always remain in the 
Northern district, and .Tudge Hundley avowed a purpose to revoke any orders 
made by .Judge Jones concerning a référée in bankruptcy. Pending décision by 
the Court of Appeals on Référée Birch's pétition, Judge Jones refused to make 
any further orders in the matter, esteeming that mode of settling a légal 
différence was not admissible with due regard for the public interests and the 
proprleties of the judicial station. 

JONES, District Judge (after stating the facts as above). The pub- 
lication of my coUeague's opinions in Ex parte Steele, in the officiai 
reports and in the newspapers, and the conflicting orders growing out 
of a mère administrative matter, as to which we hâve joint authority, 
in the appointment of a référée at Birmingham, justify the fîling at 
this time of an extended opinion as to the law of the case. Some ex- 
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traneous matters emphasized more than once in an invidious way, in 
both those opinions, render it liighly proper also to put on record a 
plain' and full statement of the facts regarding a controversy, whicli, 
ip the unseemly form it has now assumed, the writer has exhausted 
ail honorable means to avoid. 

1. Of course, if my colleague be the sole district judge of the North- 
ern district there can be no room for disputation hère. If, however, 
there be two judges, they hâve equal and in some matters joint rights 
ând authority, and each judge is legally and morally bound to respect 
the rights of the other. My colleague déclares "any expression of 
opinion hère upon that question would be mère dictum." No known 
définition of "dictum" supports that view. Whether there be one or 
two judges of the Northern district lies at the very threshold of the 
case. Np judgment canbe rendered as to the legality of the appoint- 
ments and removals hère at issue, without first ascertaining what judges 
had a right to participate in the making of those orders, and any 
judgment as to their validity or invalidity inevitably involves a conclu- 
sion and judgment on that point. Both opinions in Ex parte Steele 
procéîe(J on the hypothesis that there are two district judges of the 
Northern district. The first opinion asserts that the "judge of the 
Northern and Middle districts" cannot, without the consent "of a 
judge for thé Northern district," remove Mr. Steele, who was ap- 
pointed without the consent of the judge of the Northern and Middle 
districts. The last opinion asserts that "a judge of the Northern dis- 
trict" may rightfully remove Mr. Birch, without the consent of the 
"judge of the Northern and Middle districts," who made the appoint- 
ment without the consent of "a judge for the Northern district." 
The one opinion is cited to sustain the other. 

My coUêague's claim of right to remove Mr. Birch is largely, if 
not wholly, rested, at last, on the strange theory, to quote from the 
last opinion, conceding that there are two judges of the Northern 
district, yet "while he (Hon. O. R. Hundley) is in the district, and the 
other without the district, my decrees and orders are suprême," until 
some higher court reverses them. The solemn déclaration is made 
that a jiidge, whom the law makes a judge equally for the Northern 
and Middle districts, when he remains personally in the Northern 
district, may hâve Some rights which, perhaps, ought to be respect- 
éd; but the very moment thàt judge goes into the Middle district, 
where the law also requires him to go, and therefore is not physical- 
ly présent in the Northern district, ail the rights and relations of that 
judge to that district are forfeited until he again physically returns 
within its boundaries, and that the other judge, in the mean time, 
ipso facto, is invested in the Northern district with "suprême" power 
to loose and bind and confiscate the power of the absent judge. This 
is strange doctrine to corne from the bench. Ail laws, human and 
divine, forbid judges, as well as other men, to seize upon that which 
is anothèr's because he is not présent to protect it, though the cap- 
tdr is where he can cohveniently take and has the physical power to 
make the seizure. Even if a judge had that power, it would not 
absolve him from the high duty of settling a légal dispute between 
judges in an ordèrly way, or excuse the rejection of an ofïer, by 
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means of a friendly test case, to avoid the unseemliness of the situa- 
tion now presented. 

The power of appointment in this case is a joint power, relating 
to an administrative matter, which can only be exercised lawfuUy 
with the consent of the majority of those in whom the power is re- 
posed. The physical power of a single judge while holding court 
alone to enter orders at will does not carry with it the légal right to 
usurp the powers of the absent judge. On direct attack, at least. 
the court's orders as to the appointment or removal of an officer are 
illégal, when it is shown that only one of the two judges participated 
in the act, contrary to the will of the other judge, who was willing 
and able to act. No one ever claimed that a district judge, although 
he frequently holds the Circuit Court alone, and when presiding 
therein may exercise ail the powers thereof, could lawfully appoint 
or remove the circuit clerk against the wishes of the circuit judges. 
So far as the writer can learn, there is no case in the judicial annals 
of the United States where a district judge has attempted such a 
thing. The rightfulness or legality of such an appointment or removal 
made by a district judge when sitting alone, against the wishes of 
the circuit judges, could not be excused or justified on any légal 
theory that the physical power of the district judge at such time to 
usurp the légal prérogative which the law vests in the other judges, 
carried with it the légal power to do so. "Right, not might," déter- 
mines the validity of acts, at least in courts of justice. The same 
principle governs the like case hère. The statutes prescribe neither 
mode nor stated time for the appointment of court officiais. When 
a court is held to make an appointment, ail the judges having a 
right to participate must hâve notice and opportunity to attend and 
vote. Otherwise, the appointment will be invalid, and, when made 
by a court presided over by one only of two judges who disregards 
the wishes of the other, the appointment is a nullity, since there was 
no quorum to act upon the matter. Smyth v. Darley, 2 House of 
Lords Cases, 789 ; Doernbecher v. Columbia City Lumber Co., 21 
Or. 573, 28 Pac. 899, 28 Am. St. Rep. 766; Com. v. Cullen, 13 
Pa. 133, 53 Am. Dec. 450. 

2. No justification can be found.. as my learned colleague sup- 
poses, for his mode of resisting Mr. Birch's appointment by my meth- 
od in resisting Mr. Steele's appointment. My action throughout 
was défensive, not offensive, against the vaunting of "suprême" au- 
thority, exercised in such form that no other mode of résistance was 
open. It did not imply any claim of sole authority, but did assert 
equal authority with a colleague, and the right to remove an officer 
without his consent, if he could appoint him without mine. No opin- 
ion was filed in the case or report of it then made for the officiai 
reports, the writer contenting himself with a statement from the 
bench, since it was not thought a différence between judges over 
a court officer deserved or should hâve any permanent place in ju- 
dicial literature. The remarks then made from the bench depre- 
cated the présentation of the issue by a collatéral attack by one of the 
judges on the authority of the other, and expressed regret that a 
friendly test case had not been agreed on, which would hâve obviât- 
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ed the necessity for one judgc revoking or continuing to revol<e the 
orders of the other. It was an anomalous situation with which the 
writer had to deal. If he allowed the orders regarding Steele's ap- 
pointment to go unchallenged, there was no way in which the validity 
of that appointment could be raised. Steele, in that event, woiild 
appear to be properly appointed. No appeal from one of his dé- 
cisions would raise the authority of one judge to appoint without 
the consent of the other. A quo warranto would not lie to test the 
right, not only because the minutes then would show a proper ap- 
pointment, but also because the statutes provide an exclusive mode 
for appointing and removing référées. The judge whose authority 
was invaded was not the aggrieved party, in the légal sensé, and 
could not become one- ki any appellate proceeding to revise an ex 
parte order made by a brother judge. Steele, so long as the order 
appointing him was not challenged by the writer, would take no 
steps to revise the order. There was no way the writer could obtain 
a décision upon the law, unless he appointed some one in Steele's 
place, who could revise an order by my colleague revoking his ap- 
pointment. While the writer knew he had as much right to dis- 
regard bis colleague in making an appointment as that colleague 
had to disregard the writer, he had disclaimed such authority on the 
part of either. It was under thèse circumstances only that the writer 
declared the revocation of Steele's appointment was the "proper 
way" to deal with the matter, when a f riendly • test case had been 
refused. 

A friendly test case could hâve been easily arranged at that time, 
with any co-operation on the part of my colleague, which did not 
necessitate any revoking order by him. A iîne could hâve been im- 
posed upon Steele for meddling with the bankrupt business, or for 
disobedience to an order to refrain from acting as référée, or the 
clerk might hâve been fined for refusing to obey the order of one 
or the other of the judges as to the référence of cases in bank- 
ruptcy, and on writ of error from the Court of Appeals the matter 
would hâve gone there and been settled. Other ways were open if 
a friendly test case had not been rejected by my colleague; but 
thèse steps, in the absence of such understanding, the writer did 
not feel were open to him, since it would hâve been scandalous, save 
as a last alternative in résistance to usurpation, for one judge to im- 
pose a fine upon an officer or person for doing that which another 
judge of the court asserted he had a perfect right to do. The situa- 
tion when Mr. -Steele was removed was not at ail parallel to that 
when Mr. Birch was appointed by me. In the one case, my colleague 
was asserting "suprême" power; m the other, the writer was only in- 
sisting upon equal authority. In the one instance, a friendly test case 
was refused; in the other, it was offered. 

Moreover, if the précèdent set by me in removing Steele was 
wrong and justified a revocation of my order, my colleague's own 
action in that case was a précèdent which forbade his removal of 
Birch, and would, on his own reasoning, be illégal, and justify an 
order revoking his order concerning him. Ex parte Steele cannot be 
the "law of the district" for my colleague's appointée, without being 
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the "law of the district" for mine, when both were appointée! and re- 
moved under the same identical circumstances, save as to the appoint- 
ment under the order of May 30th, made at a time when my colleague 
was not a judge of the district. 

3. The learned judge's excuse for his refusai to join in the "rnak- 
ing up of a test case" is that it would prevent the very adjudication 
which was desired. He says: 

"Any such case made up by agreement between the judges would, indeed, be 
but a moot question, which auy court before whom the matter was pending 
would promptly dismiss as such. This proposition is so well understood by the 
bench and bar that citation of authority to sustain it is unnecessary." 

— and the writer adds impossible. Ex parte Steele stands alone on 
that point. No case in the books supports it. It is universally un- 
derstood by the bench and bar, on the contrary, that a moot case is 
one which seeks to get a judgment on a pretended controversy, 
when in reality there is none, or a décision in advance about a right 
before it has been actually asserted and contested, or a judgment 
upon some matter which, when rendered, for any reason, cannot 
bave any practical légal effect upon a then existing controversy. 
The only way a disputed right can ever be made the subject of ju- 
dicial investigation is, first, to exercise it, and then, having acted, to 
présent a justiciable controversy in such shape that the disputed right 
can be passed upon in a judicial tribunal, which can pronounce the 
right and has the power to enforce it. When there is an actual, 
bona fide contest as to a légal right, an agreement to put the case, 
when made, by actual exercise of the right and résistance to it, in such 
shape that the right can be readily determined by the court, especial- 
ly when the dispute concerns a matter of public moment, which 
should be speedily settled, has never been condemned by the courts. 
It is a common, everyday practice in every state of the Union. The 
noted Légal Tender Cases were made up in that way. A prominent 
instance of that kind in Alabama is Ex parte Dément, 53 Ala. 397, 
25 Am. Rep. 611. Only the other day the state authorities agreed 
with certain taxpayers in advance as to the mode of presenting a 
test case to raise the constitutionality of the franchise tax. Cer- 
tainly there is a real controversy hère whether there be one or two 
judges of the Northern district, and, if there be two, as to the mode 
in which their power can be exercised, after each of the judges claim- 
ing the power has exercised it, and the other judge has disputed 
the right and resisted the exercise of the power. Can it be possible 
that this case would cease to be a real controversy which the court 
would not consider, if it were shown that the persons in whom the 
power is vested, and disputing about it, knowing there was an ir- 
répressible contest ahead, had agreed in advance what acts they would 
do in the exercise of the disputed right in order to make a case, and 
thereby obtain a speedy judgment of the court upon it? When. 
judges differ among themselves, as to the measure of their respective 
duties and rights, the law does not compel them to raise the black 
flag as to the mode in which the issue shall be settled, by forbidding 
ail friendly concert to détermine what steps each shall take, which, 
when taken, will présent an actual case for review, in such form 



7012 162 FEDERAL REPORTEE. 

as will involve the least friction and in jury to the court and the pub- 
lic interests. On the contrary, sucli agreements promote good morals 
and Sound public policy and are alvi'ays favored. 

The Suprême Court of the United States, in Lord v. Veazie, 8 How. 
355, 12 L. Ed. 1067, discusses the question. There, it dismissed a case, 
"not that the proceedings vvere amicable, but there was no real conflict 
of interest between them, and the plaintiff and défendant had the sâme 
interest." Chief Justice Taney, speaking for the court, said : 

"But an amicable action, In the sensé In whlch thèse words are used In 
courts of justice, présupposes that there Is a real dispute between the parties 
concerning sonie matter of right, and in a case of that kind it sometimes hap- 
pens that, for the purpose of obtaiuing a décision of the controversy, without 
incurring needless expense and trouble, they agrée to conduct the suit in an 
amicable manner ; that is to say, that they will not embarrass each other wlth 
unnecessary form or technicalities, and will mutually admit facts whieh tliey 
know to be true, and without requlring proof, and will bring the point in dis- 
pute before the court for décision, without subjectlng each other to unueces- 
.sary e.xpense or delay. But there must be an actual controversy, and adverse 
interests. The amity consists in the manner in which It Is brought to issue be- 
fore the court, and such amicable actions, so far from belng objects of censure, 
are always approved and encouraged." 

The courts ail hold, in varying language, the doctrine of the Su- 
prême Court of Rhode Island, that : 

"A 'moot case' is one which seeks to détermine an abstract question whicli 
does not rest upon exlstlng facts or rights. Where a concrète case of fact or 
rlght is shown, we liuow of no principle or poUcy of law which will deprive 
a party of a détermination, simply because his motive in the assertion of such 
rights is to securè such détermination. It Is a matter of common practice. 
Most of the cases of trespass to try titles are of this sort." Adams v. Union 
Rallroad, 21 R. I. 134, 42 Atl. 615, 44 L. R. A. 275-277. 

4. The paramount question is, however, whether there are two dis- 
trict judges or only one for the Northern district. To properly answer 
this question requires an examination of prior laws constituting courts 
and judges of the Northern district ; the terms of the later law pro- 
viding for the appointment of "a judge for the Northern district," 
and, if the language of the statute leaves the intent in doubt, to con- 
sider the evil which called forth the later statute, and what construc- 
tion best remédies the evil it was designed to cure. 

Statutes Relating to the Judges in the Northern District. 

Prior to the act of August 2, 1886, there was "one district judge" in 
Alabama who was "district judge in each of the districts included in 
the state," and required to réside in "some one of said districts." Rev. 
St. § 553 (U. S., Gomp. St. 1901, p. 447). Then, as now, there were 
three judicial districts, the Northern, Middle and Southern. Act Aug. 
3, 1886, c. 843, 34 Stat. 313 (U. S. Comp:.St. 1901, p. 449), provided 
for the "appointment of a district judge foir the Sotithern judicial disr 
trict of Alabama," and that "the jurisdiction of the présent district 
judge for the several districts of Alabama and his successors shall 
hereafter be confined to the Northern and Middle districts of said 
State." The district judge of the several districts of Alabama at that 
time was the Honorable John Bruce. Upon his death in 1901, the 
writer was appointed, confirmed, commissioned, and qualified, as 
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"judge of the Northern and Middle districts of Alabama," and thus 
became the "successor" of Judge Bruce "in each of the districts in- 
cluded in the state," from which the act of August 3, 1886, did not ex- 
chide him. That act excepted the Southern district only from the ju- 
risdiction of the "successor" of Judge Bruce, and expressly continued 
former laws which made him judge in each of the remaining districts, 
"the Northern and Middle." Clearly, therefore, the writer is still 
judge of the Northern district, unless his jurisdiction has been with- 
drawn by subséquent législation. 

The situation which gave rise to the act providing for "a district 
judge for the Northern district of Alabama" is well known. At that 
time there was only one judge for both districts. He was required to 
hold court twice a year in five places in the two districts, or ten terms 
a year. A spécial act required six months open court at one of thèse 
places (Birmingham) in the Northern district. The volume of busi- 
ness had constantly increased, keeping pace with the industrial devel- 
opment of the country. Foreign corporations owned and operated 
trunk lines of railway in every part of the district, and other foreign 
corporations conducted therein industrial and manufacturing estab- 
lishments on a very large scale. When sued in the state courts they 
transferred the cases to the fédéral court. Such suits constituted the 
great bulk of the litigated civil business. The bankruptcy law also 
created much business, and the trial of criminal cases consumed a 
large part of ail the time possible to dévote to the several terms. For 
some years the condition of the dockets in the Northern district had 
necessitated the calling in of outside judges. The business of the two 
districts could not be equitably divided between two judges, by giving 
each a separate district, since there was more business in one district 
than in the other, and more work than one judge alone could do in 
the Northern district. The judge of the Northern and Middle dis- 
tricts had some spare time from his duties in the Middle district. The 
State Bar Association and a great majority of the local bars finally 
recommended, as the best solution, the appointment of a district judge 
who should be a judge for both the Northern and Middle districts. A 
small minority of the local bars preferred the addition of a district 
judge in the Northern district, to work there in conjunction with the 
judge already there, while two or three local bars favored a sole judge 
for the Northern district. The writer favored the plan recommended 
by the State Bar Association and the bulk of the local bars. He deem- 
ed it unjust to advocate any arrangement which would give the new 
judge an undue share of the burden, though such an arrangement 
would hâve been préférable from a mère personal standpoint, since it 
would save considérable personal expense, and not necessitate fréquent 
absences from home. The passage of a bill was long delayed for rea- 
sons not now material. 

The Act of February 25, 1907. 

Finally, a bill was approved on the 25th of February, 1907, provid- 
ing for "a United States judge for the Northern district of Alabama." 
That act, f ollowing the title, provides simply for "a United States 
fiidge for the Northern district of Alabama," who shall "possess and 
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exercise ail the powers conferred by existing laws upon judges of the 
District Courts of the United States, and shall possess the same pow- 
ers and perform the same duties, within said Northern district of Ala- 
bama, as are now possessed and performed by district judges of the 
United States in any of the judicial districts established by law," and 
requires the new judge, after his appointment, to réside at Birming- 
ham. Act Feb. 25, 1907, c. 1198, 34 Stat. 931 [U. S. Comp. St. Supp. 
1907, p. 187]). 

Upon- examination of the statute, seeing that it did not add another 
judge for both districts, the writer eamestly endeavored before the bill 
passed the Senate, which was the earliest opportunity, to hâve it 
amended so as to relieve the judge of the Northern and Middie dis- 
tricts from any further duty in the Northern district. Senator Pet- 
tus, the Alabama member of the Senate Judiciary Committee, decHn- 
ed s6 to amend the bill, and the efforts of some of our délégation in 
the House tO induce him to change his mind, were without avail. 

If the act of 1907 took away the writer's jurisdiction in the North- 
ern district, it was his duty to stay out of the district, unless specially 
designated to go there. If not, it was his duty to give such time as 
he could in connection with his duties in the Middie district, to the 
Northern district. The first practical phase of the question was pre- 
sented as to some submitted cases undecided at the time of the passage 
of the act. The attorneys in one of them submitted that doubt might 
possibly arise as to the validity of a décision by me after the appoint- 
ment of the new judge. The judge of the Northern and Middie dis- 
tricts, accordingly, wrote the Attorney General under the date of Feb- 
ruary 34, 1907, suggesting that the appointment be delayed for 10 
days, in which time the cases could be disposed of. In reply the At- 
torney General wrote : 

"This vlew has not been prevlously suggested to the Department, and at 
first sight the language of the bill reaà in connection with the act of August 2, 
1886 (24 Stat. 213), would hardly seem consistent with such an interprétation. 
The question has not been submitted to the Attorney General officially, so there 
is nothing authorltatlve in the foregoing intimation as to the Department's 
views, but the suggestion mentloned does not seem, upon such considération as 
it has been possible to give it, sufflciently well founded to justify any action 
by the Department based upon the assuniption of its proving accurate." 

At the same time the writer sought advice from a number of emi- 
nent lawyers in différent parts of the state and from brother judges. 
With the exception of one of the lawyers, who hesitatingly reached 
the opposite conclusion, they ail unhesitatingly advised that the act 
simply put another judge in the Northern district, without in any way 
otherwise interfering with the power and duty of the judge of the 
Northern and Middie districts, in the Northern district. It was under- 
stood, of course, that this advice was persuasive and not in any sensé 
authoritative, and it is mentioned only as corroborative of the correct- 
ness of the results to which my own independent investigation led, 
which was that there was no doubt of the soundness of that advice. 

Repeals by implication are not favored. ïf by any reasonable con- 
struction prior and subséquent statutes can each bave some fair field 
of opération, that construction must prevail over any which dénies ail 
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effect to former laws on the same subject. Justice Story, in Wood v. 
United States, 16 Pet. 363, 10 L. Ed. 987, states the universally ac- 
cepted rule. In that case he uses the following- language regarding 
the prior législation there, which is strictly applicable hère to the act 
of August 2, 1886, and prior laws: 

"That it has not beeu, expressly or by direct terms, repealed, is admitted ; 
and the question résolves itself into the more narrow inquiry whether it has 
been repealed by necessary implication. We say by necessary implication, for 
it Is not suflScient to establish that subséquent laws cover some or even ail of 
the cases provided for by it, for they may be merely affirmative, or cumulative 
or auxlliary ; but there must be a positive repugnancy between the provisions 
of the new law, and tbose of the old, and even then the old law is repealed by 
implication, only pro tanto, to the extent of the repugnancy." 

This doctrine is quite as broadly stated by the Suprême Court in the 
subséquent cases of Frost v. Wenie, lo7 U. S. 58, 15 Sup. Ct. 532, 39 
L. Ed. 614, and Ex parte Crow Dog, 109 U. S. 557, 3 Sup. Ct. 396, 
37 L. Ed. 1030. The only possible way in which effect pro tanto can 
be given to the act of August 3, 1886, and prior laws on the subject, 
and the act to provide for the appointment of "a judge for the North- 
ern district," is to hold that the later act is "merely cumulative, or 
auxiliary," and does not repeal the former laws, but is intended mere- 
ly to add another judge to work in the Northern district with the judge 
already there. The statute contains no express words of repeal of 
former laws. There is nothing on which to work out a total repeal by 
implication. The statute makes not the slightest référence to the dis- 
trict judge already in the district, or as to any change in the nature of 
his powers and duties as specially prescribed in that district, by the act 
of August 3, 1886, and prior laws. Passing strange then, if Congress, 
which, of course, was aware of the former laws, in législation upon 
that very subject, had intended to displace the existing judge, that 
the statute did not in so many words repeal the act of August 3, 1886, 
or use some expression inconsistent with any opération of prior stat- 
utes, in the same territory, regarding the same subject-matter. The 
act referring to the new judge whom it créâtes does not even use the 
article "the," but speaks of "a district judge." There are often two 
district judges in the same district. There is no hint in any term or 
Word in the later act of any purpose to create a separate, exclusive, or 
sole judge. As if to exclude the idea that Congress intended that "a 
judge," for whom the later statute provided, should succeed to the 
powers and jurisdiction of the old judge in the Northern district, the 
act is careful not to give the new judge the power of the old judge, but 
only like powers, the "same powers" as possessed by district judges 
in any of the judicial districts. 

This careful language is used in référence to a district in which Con- 
gress knew there was at the time the "judge of the Northern and Mid- 
dle districts," a judge who himself cornes clearly within the désigna- 
tion "district judges in any of the districts" who was vested with the 
same gênerai powers and duties as district judges in "any judicial 
district." The new judge was to go into that district, where the other 
judge had thèse gênerai powers, because Congress felt there should be 
two district judges. The powers of the court in the Northern dis- 
162 F.— 45 
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trict were neither enlarged nor diminished. No new court was creat- 
ed. The court and its jurisdiction remain as they were, and the rela- 
tions of the judges to the court and to each other are not changed in 
any way, as fixed by the gênerai law applicable to ail districts. The 
plain meaning of the words used generally, as descriptive of the pow- 
er, "in any of the judicial districts, established by law," is that the 
new judge shall hâve, in the Northern district, which is one of thèse 
districts, the "same power" therein, as judge, which any judge would 
hâve in any district where there are two judges. The context clearly 
and inevitably fixes that meaningi Manifestly, it is an unsound con- 
tention that a judge in a district where there are two judges must hâve 
sole power therein, because if he were in another district, where he 
was sole judge, he necessarily would hâve sole power therein. To 
sustain such a position, leavirig out of view for the présent the act of 
August 3, 1886, we must find some, "any," district, where the law is 
that, although there be two judges, yet one of them is vested with 
superior authority over the other, or may exclude the other judge. 
That is not the case in "any" of the judicial districts established by 
law. A Èontrary holding would also deny ail eflfect whatever to the 
act of August 2, 1886, which expressly confirms the continued exercise 
of the powers of the judge already in that district, as conferred by 
gênerai laWs which are the same in ail the districts. The plain purpose 
is not to take away any of the "jurisdiction" of the district judge then 
in the Notthern district or to strip him, in any way, of équal participa- 
tion in the powers of the court,' but only to conîer like powers upon 
the new judge. There is no provision, as in the act of 1886 under 
which Judge Toulmiri was appointed, that the "présent district judge" 
pf the district shall thereafter be confiried to another district, or be 
excluded from jurisdiction in either of the districts in which the prior 
law expressly confirmed him as judge. There is no word which, even 
by the most forced implication, raises the thought that the new judge 
shall be the "successor" of the old judge, or that cases in the hands of 
the old judge shall be transferred to the new judge, or that the old 
judge shall be excluded from his former jurisdiction, or any Hke pro- 
vision. That the stàtute uses the words "a judge," and omits specif- 
ically to call him "additional judge," cannot be of the slightest signif- 
icance, when the inévitable efïect of the terms of the statute, which 
neither expressly affirm nor deny that he is an "additional judge," 
merely adds "a judge" to the judge already in the district, to hold the 
court therein. The nature of the duties and powers conferred upon 
"a judge," who is to exercise them in the district where there is an- 
other judge, détermines whether he is an "additional judge," irre- 
spective of the nomenclature adopted for the new judge, as plainly and 
as ineyitably as if hé had been called an "additional judge" in so many 
words. 

After a somèwhat diligent search of the varions acts providing for 
a judge in a district in which there; was already a j'udge, the writer 
has not been able- to find a single statute where it bas ever been held 
or thought to jmply an intention to displace the old judge, unless it 
was so expressly stated or the intent was conveyed by the use of af- 
firmative terms cjf somç kind which necessarily implied the intent, as 
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in the act under which Judge Toulmin was appointed, that the old 
judge should thereafter be confined to other parts of the territorial 
jurisdiction, or that business pending before the old judge should be 
transferred to the new judge, or that the néw judge should become the 
"successor" of the old judge in the district for which the new judge 
was appointed, and the like. If, however, the meaning of the language 
employed were doubtful, and we could look to surrounding circum- 
stances, the resuit would be the same. The evil to be remedied was the 
inability of a single judge to promptly dispatch ail the business in the 
Northern district, and the purpose was to cure the evil, not by taking 
any force then in the Northern judicial district out of it, but by adding 
to the judicial force already there. The purpose of the later législa- 
tion, to quote the language of Justice Story, was "merely auxiliary." 

The writer at the time of the passage of the act of February 25, 
1907, was as much the judge of the Northern as of the Middle district. 
He was no less the judge of the Northern district because he resided in 
the Middle district. He would hâve become no more the judge of the 
Northern district than he is, if he had changed his résidence to the 
Northern district, as the law permits him to do. It would hardly be 
contended, if the plan suggested for the création of a judge for both 
the Northern and Middle districts had been carried into eflfect by an 
act "to provide for a judge for the Northern and Middle districts" with 
provisions like those in the présent act, that it would repeal the ex- 
isting laws on the subject, abolish the judge already provided by law 
for those districts, and make the new judge the sole judge in both dis- 
tricts. 

Some Prior Occurrences. 

5. There were occurrences, as to court officiais before my colleague 
qualified, necessary to record hère to give a proper understanding of 
the situation at that time. The writer having been appointed by a 
président who disregarded ail partisan considérations in the appoint- 
ment, and also because it was a high and proper standard of judicial 
conduct, ignored ail partisan considérations in appointing court officiais, 
retaining and reappointing those he found in office, two-thirds of 
whom were of opposite political faith, without regard to their re- 
spective attitudes in their internai party dissentions, and had carefully 
refrained from attempting to influence their conduct in such matters. 
Some of the chief political leaders hère, assuming they had the moral 
right to hâve court officers appointed and removed to effect their poli- 
tical ends where a judge had been appointed by a président of the 
same political faith as their own, had shortly after my accession to the 
bench, suggested the removal of the clerks of both the districts for 
partisan reasons, and afterwards went so far in dictating appointments 
and removals to the marshals that the Président issued a circular 
reprobating and forbidding the practice. It was known that imme- 
diately upon my colleague's accession to the bench some of thèse gen- 
tlemen, his trusted advisers, urged the removal of the clerk at Birm- 
ingham and the supplanting of the référées there, and the filling of 
their places with some of the gentlemen giving that advice. The Birm- 
ingham press more than once reported conférences to that end, and 
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Tnore than once confidently named officiais appointed by me, Mr. Birch 
among them, who were stated to be objects of my colleague's disfavor, 
and with equal confidence gave the names of the persons, Mr. Steele 
among them, who would succeed them. Subséquent events proved the 
correctness of thèse prophecies. It wàs plain that the influential gen- 
tlemen who disapproved of my course in that regard and the attitude of 
individual court officers in their internai party strife, though they had 
been appointed on non-partisan grounds, and about two-thirds of them 
were of their political faith, were endeavoring to hâve that policy re- 
versed, and to induce my colleague to take the matter in hand by en- 
tirely ignoring me in the appointment and removal of court officers. 
The writer could not consent to this plan, which, if carried out, would 
hâve made the court, so far as appointment and removal of its officiais 
are concerned, a mère annex of a political organization. 

Desirous of showing every officiai courtesy to my colleague, my pur- 
pose to aid him in every way in holding the courts was announced, and 
my view of the law, which gave us joint concern in the district, was al- 
so presented to him as soqn after his appointment in April, 1907, as I 
had reason to think he was inclined to take a différent view, together 
with the advice the writer had received and the several sources there- 
of. The writer, at the request of his colleague, gave him the authori- 
ties and the reasons which led to the conclusion that there were two 
district judges in the Northern district. He was most courteously in- 
formed of the policy the writer had pursued with referenc-e to the ap- 
pointment and removal of officers, and that, while the writer would not 
consent to the removal of any officer for other than légal cause, as to 
new appointments he most certainly would not ask anything which 
would not be cheerfully conceded to him, and that my view of our re- 
spective duties and functions was that neither could properly make an 
appointment or removal without the consent of the other, though ei- 
ther could hold court alone, and that the writer would not originate any 
order of the kind without his concurrence. His views and intentions 
were most courteously asked on thèse points, and it was most earnestly 
suggested, if différence arose, whether there were still two judges in 
the district, and as to their rights therein, that it be settled in a seemly 
way by a friendly test case. 

In the correspondence which ensued, my colleague, while stating 
that his reported intentions, as given in the papers named, were the 
"idle gossip of newspaper scribblers" in papers which he had not read, 
and explicitly stating, "I bave never said anything to anybody that I 
would make removals and appointments, or who I would appoint and 
when," yet, nevertheless, carefully refrained throughout the entire 
correspondence from committing himself in any way whatever as to 
his final inte;ntions, either way, on thèse points, or even as to the course 
he would take as to a test case in event we disagreed, saying after the 
correspondence had continued for six weeks : 

"I hâve not carefully consldered ail the questions contalned In your nu- 
merous letters tp me, for the pressure of public duties has been so arduous as 
to prevent my doing so. I respectfully décline to take up and décide thèse 
matters until auch time as the public business will permit me to give proper 
considération to the same." 
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The writer replied he had never had the slightest disposition to em- 
barass his colleague by insisting upon a décision of any of thèse mat- 
ters when his duties prevented Iiini f rom giving proper attention to 
them, and concluded with this paragraph : 

"Accoi'ùiug you the same purpose not to mislead whlch I daim for myself 
in tlie use of language, I take it, when you say you cannot talïe up aud décide 
thèse matters until such time as the public business will permit me (you) to 
give proper attention to the same, that you mean me to uuderstand that you 
will advise me of your views after you hâve had the requisite opportunity to 
eonsider thèse matters." 

Diiring this time, however. my colleague had asked the writer to 
hold short terms in the Northern district, which, of course, he could 
not do without a désignation if he were not a judge of the district, but 
ignored the suggestion when it was made to him to raise the question 
by an application to the circuit judges for my désignation, and more 
than once referred lawyers to me for orders in cases in which the 
writer had made former orders, which, of course, would not hâve been 
proper if he thought the writer was not a judge of the Northern dis- 
trict. The writer was thus left in uncertainty as to his colleague's 
views or intentions, and the correspondence as it went along did not 
remove that uncertainty. Thus it was said in one of my letters to my 
colleague : 

"The tone of your courteous letter of the 17th inst. in reply to miue of the 
16th inst., which states my attitude as to matters in which we hâve joint re- 
sponsibility and power, leaves me in doubt as to your position upon the points 
presented. I feel sure such was not your intention, and upon being informed 
that the gênerai language of your reply leaves me in uncertainty as to your 
position, you will unhesitatingly favor me with your views upon that point." 

Again, in another letter of April 28, 1907, the writer said : 

"There certainly eau be no reason for declining to state your position. I 
would Dot Intentionally be discourteous, or do you any injustice in thèse mat- 
ters, but I must be frank to tell you that I do not comprehend what you mean." 

After my colleague's letter that he would not take up and décide 
thèse matters until public business would permit, and my reply stating 
it was taken to avow he would inform me when he formed a conclu- 
sion, the matter was allowed to rest for about five months, until the 
writer felt it necessary to call the attention to the fact that the terms 
of the référées at Birmingham expired, respectively, on the lOth and 
13th days of November. A letter, dated October 31, 1907, so advis- 
ing him, was addressed to Huntsville, concluding with the suggestion : 

"That we either allow the référées to remain as they are, or create a third 
one if you désire, whom 1 would join in appointing, or that you can name one 
of the référées and I the other, whom I would join in appointing. This, in my 
opinion, is the only way the appointment can be made. Please advise me what 
you will do. I will probably be in Birmingham ou the 6th of November." 

My letter of October 31, 1907, reached Huntsville in due course of 
mail on November Ist, and on that day, either before or after its re- 
ceipt, my colleague made an order there to be entered at Birmingham, 
appointing Mr. Steele référée, though the order was not mailed for 
filing until two or three days later. The appointment was doubtless 
timed to anticipate my coming, for undoubtedly my colleague was then 
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possessed of his présent views that my absence from the district justifi- 
ed what might not otiherwise be valid. No word preceding it had 
come to me from him, though the correspondence had been halted 
awaiting it. My colleague had committed himself to advising me of his 
intentions as soon as his labors would permit him to form his conclu- 
sion. My coming to Birmingham was fixed by the date of a social 
event which the court officers, Mr. Steele among them, knew the writer 
would attend. He well knew, and besides it was chronicled in the local 
press, that the writer was recalled from Birmingham by the sudden 
death of a brother on the morning of November 6, 1907. When the 
writer fixed and announced the date of his visit to Birmingham, he 
could not hâve foreseen that Steele would be appointed five days in 
advance of that date. The writer's motive in going to or returning 
from Birmingham had no bearing whatever upon the legality of the 
order removing him. Yet, in the face of the known facts, the pétition 
of Steele affirms, under ail the solemnity of an oath, that the writer 
came into the district for "the sole and only purpose of making the or- 
der" removing him, and seeks to convey the impression that the writ- 
er's return was due to the fact that he had made the order. Evidently 
this sacrifice of the facts was made to furnish the text, seized upon in 
the opinion, to comment upon the "only visit" of the writer to the dis- 
trict, etc. 

Stranger still, my colleague, who had been advised of the date of my 
coming, at a time when he knew the writer could not know that Steele 
had been appointed, for he had not then been appointed, and at a time 
when he knew the writer, relying on the sincerity of the correspondence 
between them, did not anticipate ariy appointment prior to the date of 
that visit, nevertheless deliberately réitérâtes, in a judicial opinion, 
that the visit was "for the sole purpose of removing petitioner from 
his position as référée," and indulges, also, in the vague insinuation, 
which cannot be fitly met, much less discussed in a judicial opinion, 
that the writer "could with equal impunity" hâve remained at home. 

Being in Birmingham on November 5th, the writer promptly opened 
court and revoked the order appointing Steele, having no doubt that 
one jtidge had as much right to revoke the appointment as the other 
had to make it without the consent of his colleague. The reply to my 
letter of October 31st, which was not received until my return home on 
November 6th, was written after my colleague had acted, but did not 
advise me of his action, and stated his position as to a friendly test 
case, only in the gênerai and uncertain terms, which governed the 
correspondence before. 

Shortly afterwards bills (it is not necessary to inquire where they 
were originally framed) were introduced in both houses of Congress 
to make my colleague "suprême," by legislating me out of the North- 
ern district. The purpose was now apparent, by means of orders con- 
stantly revoking mine, to keep Mr. Steele in office without my consent, 
and by the same means to exclude any appointée I might name mean- 
while, until the bill could be passed. If the bill should pass, nothing 
practical would be gained by further orders by me, and the writer was 
not désirons of laurels won in a race of conflicting orders with a broth- 
er judge over the appointment of officers. The writer therefore allow- 
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ed the matter to rest until the adjournment of Congress, and as soon 
as it was known that Congress had adjourned on May 30th, without 
any action of thèse bills, the writer made an order appointing as one of 
the référées at Birmingham Mr. Alex. C. Birch, a gentleman of high 
character, who had served acceptably before and was overwhelmingly 
indorsed by the bar for reappointment. While Mr. Steele was not the 
writer's choice he was willing for his colleague to hâve his way in the 
choice of one of the référées, though the person might be "hostile" 
or "offensive," if my colleague yielded the same considération to me. 
The writer thereforè withheld any further order as to Mr. Steele in 
abeyance, awaiting further developments. 

The order appointing Mr. Birch was made in chambers in the Mid- 
dle district on Saturday, May 30, 1908, after it was known Congress 
had adjourned, and immediately mailed to the district clerk at Bir- 
mingham to be entered on the minutes there. The appointment had 
been delayed until that time for the reason already stated. When it 
was made the writer was the sole judge of the Northern district, and 
thus relieved of the situation in which he could not originate an ap- 
pointment without the consent of a colleague, a view of the matter by 
which he had announced he would be governed if his colleague re- 
spected it. The writer did not doubt that the order of May 30th con- 
stituted a valid appointment by a sole judge. He repeated the order 
on June 1, 1908, in open court at Birmingham, regardless of his col- 
league's claim of "suprême power," if he had then qualified under a 
new appointment, because the issue could not be permitted to remain 
unsettled, and the personal présence in court of the judge who repeat- 
ed that order would eliminate any collatéral issue in the appellate court, 
if my colleague were reappointed and revoked the order, neither of 
which the writer doubted. Had the writer desired to avail himself of 
"suprême" power, in the situation of his colleague on the 30th of May, 
he would hâve removed Steele, who was illegally appointed without 
his consent. Wishing, however, to enforce and make effective only 
equal authority in the future, the writer, though then sole judge, made 
no order as to Mr. Steele, but contented himself with the appointment 
of Mr. Birch as a référée. 

Ex parte Steele. 

7. It must be said, with ail due respect to my learned colleague, that 
his two opinions in Ex parte Steele are hopelessly irreconcilable. Tf 
as he asserts, his first opinion is "the law of the district," it is a flat- 
footed authority against his right to order the removal of Mr. Birch, 
who was appointed by me under the identical circumstances under 
which Mr. Steele was appointed by my colleague. Irrespective of thaf, 
the grounds upon which each of tho,se opinions are rested are clearly 
untenable. Thèse will now be considered. The issue hère is not in 
the slightest degree as to one "court of concurrent jurisdiction" setting 
aside the decree or orders of "another court of compétent jurisdic- 
tion." The issue is what judges, who exercise a joint power in ap- 
pointments, constitute the very court which makes the orders. The 
order hère concerns a mère administrative matter, the appointment or 
removal of a court ofificer, whose tenure is dépendent upon the "dis- 
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cretion" of the court. The différence between such an order and a 
judgment or decree rendered in suits or proceedings among adversary 
parties is strikingly great. Decrees or orders in adversary litigation 
must be based upon some proceeding initiated to settle some disputed 
matter of right between contending parties. There must bè a plaintifï 
and a défendant. Each has a right to notice of the varions steps in the 
proceedings, to offer évidence and be heard, and then to appeal from 
the order or decree, which is final in gênerai, unless reversed on ap- 
peal or writ of error. An order appointing or removing a référée has 
none of the éléments of a decree in equity or a judgment at law. The 
appointment may be made or revoked at any time, at the "discrétion" 
of the authority which makes it. An appointée with such a tenure is 
not entitled to notice or to be heard before the order of removal is 
made, or to appeal from it, or to revise it in any way, unless the re- 
removal is attempted in an illégal way, or by a tribunal not authorized 
to make it. Ail else rests in the "discrétion" of the appointing power. 
There is no plaintiff or défendant, and no légal right in dispute, for 
the appointée has no right to hold against the will of the appointing 
power. There is no need fpr any proceeding or notice. The appoint- 
ing power acts ex mero motu in whatever mode it chooses, as in its 
opinion the circumstances of the particular case require. The power 
to appoint and remove a court officer is not in its nature judicial or 
governed by the rules ordinarily applicable to the exercise of judicial 
power. It is in its nature executive or administrative, and under the 
Constitution Congress could hâve confided the power to the Executive 
Department and denied it to the courts. 

The removal of Mr. Steele, whose appointment lacked legality be- 
cause made by one judge, without the consent of the other, could 
not be illégal, as held in Ex parte Steele, because no "proceeding" 
was pending to that end, or because he did not hâve notice or a hear- 
ing. Ex parte Hennen, 13 Pet. 230, 10 L. Ed. 138; Field v. Com. 3?. 
Pa. 478; People v. Mayor, 82 N. Y. 491; State v. Register, 59 Md. 
283. 

The failure to draw the distinction between the, nature of the act 
when the officer is appointed or removed, and when decrees in equity 
or judgments at law are rendered, results in the further fallacy that 
conceding joint power to the judges in administrative matters like 
the appointment of officers, "would bîock the wheels of justice" in 
the trial of adversary litigation, in which judges hâve no joint power, 
"whenever one of the judges of the court is absent or sick." 

Another curions fallacy asserted in both the opinions is that as there 
is but one district court in the Nortliern district, and that court is 
made the court of bankruptcy within its territorial lirtiits, it would be 
a "migratory court" if one of the judges held the court of bankruptcy 
and made orders therein at one place, while another judge is holding 
court and making orders at the same time in another place, in the 
same district. That was the case when my orders were made in open 
court removing Mr. Steele and appointing Mr. Birch. If judges 
holding court at the same time in différent parts of the district makes 
the court migratory, it has always been such, and the law so intend- 
ed. There are four specified places in the Northern district for 
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holding open court. Kor more than a score of years the law lias pro- 
vided for the désignation of an outside judge to hold court in the 
district when there is an "accumulation of busiiiess," and that has 
been frequently done, and they undoubtedly can exercise ail of the 
powers of the regular judges therein. The statutes also frequently 
provide for two judges for the same district. Is it possible that the 
writer, one of the regular judges, could not hold the court of bank- 
ruptcy at Birmingham while his colleague, another of the regular 
judges, was holding court at Huntsville? Is it possible that Judge 
Toulmin, who, for a long time was designated to hold court in the 
Northern district, when holding court at Anniston, while the writer, 
who is the regular judge, was holding court at Birmingham, could 
make no légal orders in bankruptcy, or legally hold the bankruptcy 
court? Certainly the statute designated the writer as one of the 
judges of the Northern district, and he did not require any commis- 
sion or permission from his colleague to hold court at any place 
in the district whenever he saw fit. It is needless to say that, where 
the court consists of more than one judge, each judge may hold 
the court in any part of the territory, and can exercise ail the powers 
of the court in matters before him, although another judge is sitting' 
at the same place or at a différent place in the same territorial juris- 
diction. The city court of Birmingham is a familiar instance of 
différent judges holding the same court in the same place, and each 
exercising ail the powers of the courts in cases before them. This 
is also true of the Circuit Courts of the United States, each of whose 
judges may hold court at the same time, in the same place, or at 
différent places in the same district, and as to matters before him 
exercises ail the powers of the court. His conclusion is rested upon 
the argument that, in prescribing the judge's duties as to adjudica- 
tion, référence and dismissal of pétitions, etc., the bankruptcy stat- 
ute says "the judge" shall do thèse things. Clearly, he says: 

"If It were intended that there shonlcl be more than one judge of the court 
of bankruptcy, référence would hâve been made to any of the judges, or the 
judges, rather Ihan the judge. Or if it were the intention of Congress to con- 
ter jurisdiction in certain cases upon more than one judge, the statute would 
hâve read the judge or judges." 

If this be a correct interprétation, there would be no way to déter- 
mine what judge should discharge thèse duties in a district, where, 
as is frequently the case, there is more than one regular judge in a 
district. The very letter of the bankruptcy statute shatters the argu- 
ment of my learned colleague and removes ail possible doubt, if other- 
wise there could be anv. It expressly déclares, in subdivisions 29 
and 30, section 1 (Act Julv 1, 1898, c. 541, 30 Stat. 54.5 [U. S. 
Comp. St. 1901, p. 3420]), that: 

"Words Importing the plural number may be applied to, and mean only a 
single person, or thing, and words importing the singular number may be ap- 
plied to and mean several persons or tUings." 

The learned judge, strange to say, also ignored subdivision 16 of 
the same section, which déclares that "judge" shall mean "a judge 
of the bankrupt court." Most plainly therefore, even under the 
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letter of the bankruptcy law, the words "the judge" mean "a judge of 
tlie court of bankruptcy." How can it be seriously contended, when 
the bankruptcy law confers jurisdiction in bankruptcy upon the Dis- 
trict Court, that it intended to exclude any of its judges from the 
performance of any of the duties assigned to the court in that regard ? 
It is said of the order appointing the référées at Anniston and Talla- 
dega : 

"Altliough it has beeii some weeks sln ce thèse appointments were made, yet 
so far they remain unchallenged." 

Did the learned judge hâve any reason to think such challenge 
might corne? Mr. McCarty had been unanimously recommended by 
the bar at Anniston for reappointment. My colleague knew the 
writer earnestly desired his reappointment, and would hâve made the 
order, but did not think he should originate it without Judge Hund- 
ley's consent, and Mr. McCarty's friends had therefore been directed 
to apply to him. A member of the Montgomery bar visited my col- 
league about the appointment of the référée at Talladega, and was 
authorized to state, and did state, as he informs me, that while Mr. 
M'cMillan would be very satisfactory to me, yet, as it was one of the 
first appointments since my coUeagiie's accession to the bench, the 
writer would defer to his wishes, and he might sélect the other candi- 
date in whose interest this member of the bar visited him, if he so 
desired. 

It is also said in that opinion, Mr. Steele's appointment was made 
"wijihout référence or regard to any other référée in bankruptcy 
and was made because the business of the court demanded the ap- 
pointment." The terms of both the other référées expired within two 
weeks after Mr. Steele's appointment. When it was made, my col- 
league had rejected an oflfer to reappoint them, and to put in a third 
référée of his sélection, or for each of us to appoint one référée, and 
knew they would go out, and since the writer had stated that without 
his consent he would not originate an appointment. There had been 
no sudden shrinkage of the business, and the expérience of the past 
four years showed that it required at least two référées to dispatch it. 
Mr. Steele was thereafter continued as the sole référée, and the effort 
to appoint another référée has been stoutly resisted. Under such 
circumstances, how can it possibly be sincerely affirmed that the ap- 
pointment was made "without regard to any other référée ?" 

What Helped to Keep Down the Dockets. 

Both opinions in Ex parte Steele emphasize the fact that the writer 
has held no regailar court in the Northern district, not even "tried 
a single case," since the appointment of his colleague. Thèse rea- 
sons were well known, though deliberately ignored. Thèse opinions 
emphasize the self-sacrificing labors of my colleague, and the im- 
provement thereby effected in the condition of the dockets as com- 
pared with former conditions. In the last opinion it is said, although 
he "found the dockets of every division of my district greatly crowd- 
ed, save in the Southern division," he had, "by persistent work 
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caught up with the business in ail its branches." The opinions abound 
with such expressions as thèse : 

"Almost continuously on the bench." "Found the dockets of every division 
in my district greatly crowded." "By persistent worli succeeded in catching 
up with the business." "Found every doeliet of thls district greatly congested 
with undetermlned cases." "Day and night my time has been given unsparhig- 
]y to lltlgants." "There are now so many pressing cases on tuy desk needing 
attention." 

But what hâve thèse things to do with the law of the case? It is 
not possible that my colleague supposed the facts he thus emphasizes 
could affect in the sUghtest degree the legality of the act under discus- 
sion. The opinion dwells upon them for some other purpose. The 
constant itération by my colleague regarding the improvement in the 
docket by bis strenuous labors, as compared with former conditions, 
could bave no other purpose than to suggest comparison as to the 
efficiency of the service or dévotion to duty of judges who labored 
in that field before him. If it be proper, in any event, for a judge to 
invite such contrast, it is not improper for another judge, when such 
contrast has been repeatedly drawn, to remark that in the Southern 
division (Birmingham), where the business has not been "caught up 
with," the bulk of the litigated cases in the past arose from removed 
suits against foreign corporations. For more than a year past thèse 
foreign corporations, awaiting décisions in the appellate court as to 
the constitutionality of the statute which forfeits their right to do 
intrastate business, if they remove a case to the fédéral courts, hâve, 
save in one solitary case, carefuUy refrained from removing any 
case to the fédéral court at Birmingham or elsewhere in the North- 
ern district. It is apparent this taking away of the chief source of 
the courts litigated business has kept down the number of cases on 
the docket at Birmingham, and elsewhere in the district, as compared 
with former conditions, as much as the dévotion to it of one judge's 
entire time would bave donc under former conditions. 

What Temporarily Kept One of Its Judges out of Northern District. 

It is well known to every one in Alabama that when my colleague 
was appointed in April, 1907, the writer was then in the Middle district 
busy with many phases of the fiercely contested railroad rate litiga- 
tion which occupied ail his time until late in September, and that 
upon his return to the Middle district, after a very short vacation, 
his time was again constantly taken up by renewed phases of litiga- 
tion in that matter growing out of législation at the extra session of 
the Législature, and that he could not possibly bave gone to his col- 
league's assistance. Moreover, his colleague, upon his qualification, 
without Consulting the writer in any way, set the docket at each term 
in the several places in the Northern district, because he desired to 
dispatch its business alone. It would bave been improper, not to say 
unchivalrous, for the writer, under those circumstances, to bave gone 
of his own motion into the district and held court in the intervais, if he 
had the spare time, and thereby deprived his colleague of the oppor- 
tunity to gain ail the réputation possible in handling the entire dockets 
in the Northern district, pending a contested confirmation. 
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It is known to every one at ail familiar with the litlgation in the 
Northern district that one judge cannot keep down its dockets. My 
colleague must hâve assistance. The law put the duty to give that 
assistance upon the writer, as far as he can with regard to duties in 
another district. It was as well knoAvn to my colleague, as to mem- 
bers of the bar,, that, upon the ending of the abnormal pressure put 
upon the court in the Middle district by the railroad rate litigation, 
the judge of the Northern and Middle districts must, and again will, 
résume the holding of coUrt in the Northern district, as he did for 
years prior to his colleague's appointment. The judge of the Northern 
and Middle districts has served in the Northern district for years. 
Its bar and people, with whom he had long been identifîed in many 
ways, welcomed his appointment, and when it became known that 
he suggested a change in his relations to the district protested, and 
continue to protest, against it. 

A judge of the court, occupying such relations to its bar and people, 
responsibîe in part for the character and conduct of its officiais, and 
having to corne in contact with them, surely has both moral and légal 
rights there, and it is difficult to fathom the frame of mind which 
induces a judge recently appointed for the district, who, the writer 
with proper diffidence can fairly state, has no foundation upon which 
to claim any superiorîty, to ask, much less to demand, that he be allow- 
ed to do as he pleases in the district. My colleague, however, sufters 
himself to say: 

"If the learned judge can leàve his district and court, and conie into my dis- 
trict, as may suit his purposes and désires, and change withont iny Icnowledge 
or consent orders and ruies in bankruptcy made by me, then the publie business 
will be seriously disturbed." 

Is the Northern district "his district," or "my district," or the per- 
sonal ot peculiar property of either of the judges ? Is not the dis- 
turbance of the public business, if there has been any, caused by the 
junior judge's setting aside, without the consent of the older judge, 
the former arrangement, and refusing to enter into any arrangement 
whateyer? 

Nôt Seeking to Enf orce His Own Will at Ail Hazards. 

That there has been no "serions" disturbance of the bankruptcy 
business is due solely to thé f act that the writer, ont of regard for the 
judicial office, and mindful of the irttèrests of the public, after he had 
been disappointed in making a test case, declined to attempt to en- 
force his own will, at ail hazards, by continuingto revoke the orders 
appointing Steele, as my colleague lias donc, and avows a purpose to 
do, regarding any order of appointment made by me of , another 
référée. The writer permitted his colleague's order overriding the 
order annulling Steele's appointment to stand until some further 
order was made in his case, though by such a course a colleague was 
âllowed , by sheer usurpation, in the niost offensive form, to continue 
Steele in office against the wnter's will,, and by the same rriethods to 
keep ont of office any one appointed by the writer. 

The law was not, ,as my colleague mistakenly believes, the "beacon 
Hght" which guided his "footsteps." The will o' the wisp which guided 
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them was the fancy that the Northern district is "my district," and 
that "due respect to the office I hold" justified the refusai of a test 
case, and any regard whatever to the rights of a brother judge, "ai 
least when he is without the district." The older judge made no 
daim to superior authority, offered his colleague ail he asked for him- 
self, and after months' delay, in which his colleague makes no "foot- 
steps" whose imprint discloses his final intentions, finds that colleague 
denying the writer's authority, trampling upon his rights, and pre- 
venting, as far as he can, any détermination of the issue in a court of 
review. When the older judge, as he must, unless there be abject 
submission, makes ordefs to test thèse strange pretensions, his prés- 
ence is described, in effect, as a visit without the permission of a col- 
league, and his orders are treated in a judicial opinion as in the nature 
of an invasion of another judge's territory and a raid upon the orderly 
transaction of business conducted by the other judge. The facts 
make their own comment, and show whether there has been self- 
seeking disregard of the légal rights of a brother judge, or a want 
of the courtesy usually obtaining among judges, or trespassing in 
any way upon what one judge owes another, and by whom. None 
of thèse things, as before remarked, enter into the légal merits of 
the case. They are brought forward by my colleague to draw some 
moral, and the writer is content that it be drawn. 

Authority of Judge of Northern and Middle Districts, While in One 
of Them, to Make Orders to be Entered in the Other District. 

My order removing Steele and one order appointing Birch were 
made while in open court in the Northern district. The other order 
appointing Mr. Birch was made in the Middle district. Any discus- 
sion of the power of a judge when out of the district can bear only 
upon the latter order. No one claims that a judge can make any 
order out of court, unless the power be given expressly or by neces- 
sary implication by statute, immémorial usage, or by the rules of the 
court. Hère, as we shall presently see, ail thèse sources of thé power 
are found. 

The appointment of an office r is quite unlike any order which af- 
fects the rights or interests of adversary parties in court. Anything 
which shows that the persons who compose. the court hâve made the 
appointment is sufficient. Though it is a far better practice, no for- 
mal entry of the appointment upon the minutes is necessary. As said 
in Ex parte Hennen, 13 Pet. 229, 10 L. Ed. 138: 

"The law glviug the District Oourts the power ol appointing their own clerlcs 
does not prescribe any mode in which it shall be doue." 

In that case, the sole judge of the court in which the power was 
vested "executed and delivered a commission" to a person, who enter- 
ed upon his duties and was recognized as clerk by the court. On 
direct attack it was held that it was "amply sufficient" to show that 
the court had appointed such person. Even judges of a common-law 
court can lawfuUy make an order of appointment in vacation, to 
fill a court office, since it is an undoubted duty of a court to whom the 
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appointment and removal of ofScers is confided to see, in the interest 
of the public, that the office be filled at ail times. 

If an order be otherwise valid, there are numbers of matters re- 
garding the préparation of cases, préservation of property, appoint- 
ment of officers, adjustment of their relations and duties, and other 
matters of administrative détail, as to which orders may be entered 
in courts in equity (and the bankrupt court is certainly such) when 
the judge who malces them is miles away, if he is then at a place 
where he is authorized to perform judicial functions. Central Trust 
Company v. Sheffield, etc., R. R. Co. (C. C.) 60 Fed. 9; 2 Daniel, 
Chancery Pleading & Practice, p. 1264, § 1324. 

Thèse orders, as we ail know, are commonly called "chambers or- 
ders."' Chamber business, as said in Re Neagle (C. C) 39 Fed. 855, 
L. R.. A. 78, may be done, and is often done, on the streets, in the 
judge'sown house, at the hôtel where he stops, or it may be in tran- 
situ, on the cars. When that case went to the Suprême Court (135 
U. S. 55, 10 Sup. Ct. 658, 34 L. Ed. 65), it is said : 

"This chamber work Is as important and necessary, and as much a discharge 
of his officiai duttes, as though performed in the eourthouse. Important cases 
are often argued before the judge at any place convenient to the parties con- 
cerned, and the décision of the jiidgé is arrlved at by Investigation made In his 
own room, wherever he may be, and it Is Idle to say that thls Is net as much 
a performance of judicial duty as tlie flling of a judgment with the clerk, and 
the announcement of the resuit in open court." 

The court of bankruptcy, save in matters where a jury is required, 
is in the strictest sCnse a court of equity. It is always open. It has 
no terms. Under gênerai order No. 37 (89 Fed. xiv, 32 C. C. A. 
xiv), the rules of equity practice prescribed by the Suprême Court 
"must be followed as near as may be." If a judge need not be in 
open court to enter an order appointing an officer, and the order can 
be.made at one place and sent for entry in court at another place, as 
was the case in Steele's appointment, which was made at Hunts,- 
ville, and entered at Birmingham, my order in chambers at Mont- 
gomery, appointing Mr. Birch and forwarded for entry in Birming- 
ham, cannot be invalid because the writer was not personally présent 
in the court at Birmingham. Can it be invalid because the writer was 
not then personally présent in the Northern district? 

The original statute (codified seçtiqn 552 of the Revised Statutes 
[U. S. Comp. St. 1901, p; 447 j) provides: 

"There shall be appointed in eaeh of the states of Alabama * • » one 
district judge, who shall be district judge, for each of districts incliided In the 
State." 

The act of August 2, 1886, déclares the "jurisdiction" of the suc- 
cessor of that judge shall thereafter conclude only the Northern and 
Middle districts. "Jurisdiction" as to what? As "judge of each of 
the districts." The construction contended for by my colleague would 
require the interpolation of a proviso that the judge is not to be 
"judge Of each district" at the same time, as to any matter whatever. 

The writer is made by statute equally the judge of the North- 
ern and Middle districts. He is required to réside in one or the other 
of thèse districts, and may exercise his choice. For what purpose 



KX PARTE STEELB. 719 

is this résidence in one or the other of the two districts required? It 
is exacted so that whenever in either the judge may discharge therein 
judicial functions concerning both districts, at any time and place in 
either, where the nature of the act does not require his personal prés- 
ence in a court at a particular place in one of the districts. The law 
intended to give both districts the same service in this respect as if 
they constituted one district under one judge. Ex parte Parker, 131 
U. S. 235, 9 Sup. Ct. 708, 33 L. Ed. 133 ; Horn v. Père Marquette R. 
Co. (C. C.) 151 Fed. 641. 

A judge of the Northern district while holding court at Hunts- 
ville may make orders to be entered in court at Birmingham, because 
he is then in the territorial limits in which he is authorized to perform 
judicial duties. The judge of the Northern district may not make 
orders to be entered in the courts there when outside the territorial 
limits of the Northern district, because when out of its limits he is 
not at a place where the law authorizes him to perform judicial func- 
tions. The judge of the Northern and Middle districts may make 
orders to be entered in the courts in the Northern district, though 
not then in the Northern district, provided he is then in the Middle 
District, since there, as well as in the Northern district, he is within 
the territorial limits where the law authorizes him to exercise judicial 
functions regarding matters in the Northern district. 

To hold otherwise would be to hold that the judge of the North- 
ern and Middle districts is, in no sensé, a judge of the Northern 
district, so long as he is not in that district, although he is in the 
Middle district, and to hold the same thing as to the Middle district 
when he is absent from it, though in the Northern district; or, in other 
words, that when the same person is judge equally of two districts 
he can never act as judge of both at the same time. Is it possible that 
the judge of the Northern and Middle districts while at Birmingham 
can make no valid order directing the marshal of the Middle dis- 
trict to attend him at one of the places in the Middle district, where 
he intends to open court? Is it possible that the clerk of the Middle 
district could excuse disobedience of an order to attend upon the 
court, or to draw a jury, or to enter any other proper order, on the 
ground that it had no légal validity, because the judge was not in the 
Middle district when he made the order and did not afterwards per- 
sonally come into the district to enter it? What is true as to one dis- 
trict in this respect must hold good as to the other. If it be held 
that a judge who is equally judge of both districts has no such power, 
we impute to Congress a design to suspend the exécution of ail the 
statutes of the United States, so far as that judge's services are 
requisite in the Middle district, whenever the judge goes into the 
Northern district to perform duties there, and vice versa. 

A case on ail fours in principle with this is Hayzlett v. McMillan, 
11 W. Va. 464-479. There the judge had authority to dissolve an 
injunction in vacation. He was judge of a circuit consisting of sev- 
eral counties, each constituting a separate circuit court, of which he 
was judge. Admitting his power to dissolve the injunction in vaca- 
tion if he had gone into the particular county in which the matter 
was pending, it was stoùtly denied that he could make the order when 
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în afiother county; but the contention was promptiy overruled. The 
Suprême Court of that state said : 

"The judges of the respective judlcîal circuits, each composed of the several 
countles by the Constitution and the law, are absent or may be absent from 
each county of their circuit a large portion of each year, holding the terra of 
the circuit court requlred to be held In each colinty of their circuit. Whlle 
they are holding a term of the court In each county, there is a vacation of the 
circuit court of each of the other countles composlng the circuit, and If the 
Judge of the circuit court In which a case Is pendlng, whereln an Injunctlon is 
avrarded, could only hear a motion to dissolve an Injunctlon wlthln the county, 
In whlch such case is pending, then during the greater part of each year a 
motion to dissolve an Injunctlon could not be heard and the plain object of the 
law wolild be defeated." 

It was further said: 

"To construe the powers of the circuit Jndge so as to foryd hîm to act in 
another county In hls circuit in a case pending in a county from whlch he was 
absent would be plalnly a departure from the purpose and object of the law, 
and render the power almost useless." 

It is only of late years that there has been more than one judge in 
most States. Most of the states hâve always been divided into more 
tnan one district. After a most diligent search of the fédéral re- 
ports, no case can be found where the same person was judge of 
more than one district, where it has ever been held that a chamber 
order, otherwise lawful, was invalid, because the judge, at the time 
he made it, was not in the district where it was to be entered, if he 
was at the time it was made in some one of his districts. Certainly, 
if the power had been disputed, some case would hâve been made 
and decided in ail thèse years as to the power. The exercise of such 
power is so essential to the object for which judges and courts are 
created that it is almost inconceivable, in the absence of any case 
challenging their authority, that the judges in the past acted on any 
other view. 

The invariable practice of my predecessors under the bankruptcy 
laws of both 1867 and 1898 was, while in one district, to make ail 
necessary orders, if need be in invitum, in bankruptcy, to be entered 
in another district, save in matters where a jury was required. For 
the past seven years it has been the practice of the writer, while in 
one district, to hear and décide bankruptcy cases, pending in the 
other district, if they were pressing, except where a jury was req- 
uisite, and to cause the proper orders to be entered in the proper 
district, though not personally présent therein. There was never 
a hint that the procédure was illégal. In the noted Southern Car & 
Foundry Company Case, in which very eminent lawyers from sev- 
eral States appeared, and the administration of the large estate of 
the bankrupt pending in the Northern district was removed to the 
District Court in Tennessee, the parties afterwards sought to re- 
view the order on other grounds of jurisdictîon, but not that juris- 
diction was wanting, because the order was actually made in the 
Middie district, without consent of the interested parties. This long 
usage, extending through a séries of years, followed by ail the judges 
of the court during that period, is the légal équivalent of a positive 
rule of court on the subject. "It is not essential that any court, in 
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establishing, or changing its practice, should do so by the adoption of 
written rules. Its practice may be established by a uniform mode 
of proceeding, for a séries of years, and this forms the law of the 
court." Duncan v. United States, 7 Pet. 435, 8 L. Ed. 739. 

The writer has not been able to ascertain from the records acces- 
sible what the practice was under the bankruptcy law of 1841 ; but 
it is hardly probable, with the costly and difficult means of com- 
munication between the districts in those days, that "the judge of 
the several districts" practically suspended the bankrupt law in any 
of the districts, on the theory that he could not lawfully make any 
order in a district unless personally présent in that district. This 
long contemporaneous construction by the courts supplies the immé- 
morial usage which is a fréquent source of power in the courts and 
relieves the question of any difïiculty, if the efïect of the statute as 
to the power of a district judge of the several districts in this par- 
ticular could be matter of doubt. A construction of the law, relating 
to the power of the judge of the Northern and Middle districts, and 
his early predecessors who were judges of ail the districts, which 
forbids a judge while in one district to exercise judicial functions 
in matters concerning the other, would nuUify every order in past 
years granting or denying a discharge in bankruptcy, or for the con- 
servation or sale of a bankrupt's estate, or décision as to a claim 
or composition, or for an injunction or receiver, if actually made in 
another district, though entered in the district where the jjankrupt's 
estate was being administered, unless the order or decree was entered 
by consent, or the judge, after signing the order, went personalh 
into that district and ordered its entry there. 

Duty of Judges to Set an Example of Order. 
9. The situation, in short, is this: If there be two judges of the 
Northern district, as the writer does not doubt, the appointment of 
Référée Birch on the 30th day of May, 1908, is valid, because the 
order was made by the then sole judge of the Northern district, and 
the reappointment of my colleague, again making two judges in the 
district, would not authorize him alone to revoke it. Apart from this, 
the appointment of Référée Birch made in open court June Ist is 
valid without the consent of Judge Hundley, if his appointment of 
Référée Steele be valid without my consent. If neither of thèse propo- 
sitions be true, then there is no légal référée at Birmingham. A 
judge of the Northern district insists that the judge of the Northern 
and Middle districts has no rights which he is bound to respect, 
"at least when absent from the district." That view, if one may prop- 
erly use such a simile of a judicial situation, compels one of the 
judges to "sit upon the lid" ail the time to préserve his rights. This 
he cannot do, having duties in another district. Unless there be 
submission, which is not to be thought of, to the claim of "suprême" 
power on the part of a colleague, the judge of the Northern and 
Middle districts, whose authority is thus usurped, must, from time 
to time, make and enforce orders to préserve his authority. Must 
the clerk and marshall and the référées be beset with contradictory 
orders from judges of the same court, and punished for contempt for 
162 F.— 46 
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disobedience by one judge, or released on habeas corpus by the other 
judge? Against being driven to such a necessity by the refusai of 
a test case, the writer earnestly protested, particularly in a letter of 
May 21, 1907, in which it was said : 

"The public uncertalnty and Inconvenlence growlng out of such a state of 
affalrs would be déplorable. The subordlnate offlcers of the court would be be- 
tween two Ares, and foreed at thelr péril to settle a judicial question, which 
would thus be thrust upon them. They would be llaWe to Imprisonment if 
they disobeyed au order. One judge might put them in prison, and another 
take them out. No man, I thlnk, who is not an enemy of both of us, would 
désire such a state of things. * * * The only way to avert thèse evlls is to 
raise the question of our autliority in some actual case, in such mode as will 
get a speedy judicial décision, and thus avoid embarrassment to us and Injury 
to the public, and upon that I hope there may be agreement between us." 

Still impressed with thèse views, and that it is the duty of judges 
to set an example of order, in officiai acts, and determined for the 
sake of the court to first exhaust every available alternative, before 
taking extraordinary steps even in résistance to bald usurpation, the 
writer has advised Référée Birch to seek to review in the Circuit 
Court of Appeals Judge Hundley's order revoking his appointment 
and vacating my order as to the disposition of cases, under section 
34 of the bankruptcy statute, and, having been advised that such 
pétition has been filed, directs the clerk to file this opinion in the 
last case of Ex parte Steele, wherein the orders of May 30 and June 
1, 1908, in référence to Référée Birch were revoked. 

It would seem that there is both warrant and need for the exercise 
of power to "superintend and revise in matters of law" the "proceed- 
ings of the several courts of bankruptcy," when différent judges of 
the same court of bankruptcy confuse litigants, attorneys, and court 
officers by constant orders revoking the appointment of référées, and 
give conflicting directions even as to the référence of cases in bank- 
ruptcy, without which the bankruptcy law cannot be executed in any 
case, câsting doubts on the validity of the acts of référées, and im- 
pairing confidence in the court itself, when such steps in the adminis- 
tration of justice therein are taken by the judges. In re Seebold, 
105 Fed. 913, 45 C. C. A. 117, which is cited approvingly by the 
Suprême Court in Plymouth Cordage Co. v. Smith, 194 U. S. 311- 
315, M Sup. Ct. 725, 48 L. Ed. 993; Loveland on Bankruptcy, § 
313, p. 900 et seq. ; In re Carley, 117 Fed. 130, 55 C. C. A. 146. 

For the foregoing reasons, no further order will be made by me 
in this matter, pending the décision of the Court of Appeals. 



SAOIONS V. NORFOLK & W. ET. CO. 

(Circuit Court. S. D. West Virginia. Juue 1, 1908.) 

No. 85. 

1. JIasteb and Servant— In.iwbies to Servant— Déclaration— Ai^legations 
OF Négligence. 

A déclaration in a fédéral court sitting in West Virginia, under the 
practice prevailing in that state. alleging that pbiintlff's intestate, while 
in defeiidiuit's eniploy, was engaged in worlc and without fault on bis part 
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was injnred by defeuclant's nefiligence iu causiiig a freight train to be ruu 
into and against a work train ou which Intestate was eniployed, by rea- 
son of which he was killed, suffleiently stated a cause of action justifying 
a recovery for any négligence of the défendant proved to bave proxi- 
mately caused the act produclng the injury. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 809-876.] 

2. Triai.— Demurree to Evidence. 

Where both parties joined In a demurrer to the évidence, suc-li de- 
mnrrer admits the truth of ail materlal évidence introduced on plaintiff's 
behalf, together wltb ail Inferences which may be fairly drawn there- 
from, but only admits snch évidence of the défendant as is not contra- 
dietory of plaintiff's évidence, so that plaintiff Is entitled to judgment If 
the jury In any view of the évidence would hâve been legally justlfied In 
rendering a verdict for plaintiff. 

3. COUBTS— FEDERAL COURTO— RTILES OF DECISION. 

The question of the responsibillty of a rallroad corporation for In- 
juries eaused to or by its servants is one of gênerai law In regard to 
which the fédéral écarts are not bound to folio w the décisions of the 
State courts. 

[Ed. Note. — For cases in point, see Cent. DIg. vol. 13, Courts, §§ 977- 
98Ô.] 

4. Master and Servant— -In.iuiîy to Teainmen— Tkleghaph Opeeatoh— Nég- 

ligence— Fellow Servants. 

Where the rules of a rallroad company made a telegraph operator in 
charge of a block signal responslble for the opération of trains wlthlu 
his block. ant*. gave such operator absolute authorlty to liold trains until 
the block was clear, such operator was a vice principal, aud not a fellow 
servant, of a tralnman killed In a collision by the operator's négligence 
in openlng the block and permltting a train to proceed vvhlle the block 
was occupied by another train. 

[Ed. Note. — For cases iu point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 495-499.] 

5. SAME— ACTS OF TEAINMASTERS— AUTHOBITY. 

A rallroad rule directed block signal operators not to permit a train 
to enter a block foUowing a train in the same direction untll the preced- 
Ing train had been reported as havlng cleared the block station ahead, 
except by order of the superintendent. Another rule regulatlng train- 
masters required theni to take charge of the movenient of the traffic, 
exercise supervision over the men employed on the trains and in the 
yard and station service, see that they understood and obeyed ail rules, 
and suspend tliem when necessary for negleet of duty, and. In the case of 
détention of a train by accident or obstruction, go to the place. If neces- 
sary, and take gênerai charge of clearing the road. etc. Held that. 
where an assistant trainmaster directed a block signal oijerator to per- 
mit a train to proceed before a train wlthin the block had been reported 
as havlng cleared, whether the operator' was justlfied in believing that 
such assistant trainmaster had authorlty to give such direction, and 
whether he was négligent in so doing, were for the jury. 

On Demurrer to Evidence. 

Trespass on the case. On the 6th day of June, 1905, George Salmons, plain- 
tiff's intestate, was a member of the crew of a Vi'ork train known as "Extra 
No. 544," and with the other menibers of his crew was at work loadlng tles on 
a section of defendant's Une of railway between two stations known as "Dln- 
gess" and ''Haie," between which stations there was a long tunnel known as 
"Dingess Tunnel" ; ail of the section of track between the two stations, about 
214 miles, being single track, wlthout any side tracks save at the stations 
of Dingess and Haie. This work train entered thls section of track from the 
west, passing Dingess, and went to work about the eastern portai of the tunnel 
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referred to. The train was in cliarge of Conductor Duîs, who, tn accord- 
anee wlth rules of ttie Company, eitlier left or sent a flagman to Dingess at 
the west end of the tunnel with written Instructions to bé delivered to con- 
ductors and enginemen of east-bound trains, notifying them of the position 
of this worli train, near the east .end of the tunnel and that the train would 
clear at Haie, and also sendlng a flagmaH with similar written instructions 
to Haie to notify conductors and enginemen of west-bound trains of the 
position of his work train. He also sent an additlonal brakeman to Haie to 
bring back word in the event that the train was desired to take the side track 
at Haie to permit the passing of a train. Both Dingess and Haie were tele- 
graph stations with an operator on duty at each. 

When the work train passed Dingess going east, the operator at that point. 
De Wit Crabtree, displayed to following trains from the west the red arm of 
his sémaphore, signifying "danger! stop!" and purposed to so allow it to 
remaln until he received from the operator at Haie tUe information that the 
work train had passed out of the "block," as the section between two tele- 
graph stations Is caljed in télégraphie parlance. Some time after this work 
train (extra No. 544) had passed into thé block between Dingess and Haie, 
a following freight train, designated as "Second No. 70," approaehed Dingess 
from the west, and the eiiginéman of that train, Mr. Fink, sèeing the danger 
signal, had stopped or was in the act of stopplng his train, when the séma- 
phore signal was changed from the horizontal arm to nearly perpendicular, 
which latter position signifies a clear block. Mr. Flnk, prier to receiving this 
sémaphore signal, had received and signed the written message from Con- 
ductor Duls notifying him of the position of this work train, and which 
the flagm'an had presented to him. Engineer Fink of train "Second No. 
70," on receiving the sémaphore signal that the block was clear, proceeded 
on toward Haie and Into Dingess Tunnel, of nearly a mile in length, and 
when near the eastern portai of the tunnel collided witli the work train which 
was there at work loading ties. The work train had been eut in two for eon- 
venlence In handling the ties, and two or three of the rear cars were standing 
within the portai of the tunnel, with a space of about 15 feèt left between 
them and the remainder of the train to serve as a passageway for the men 
carrying the ties. PlaintifC's intestate was engaged in carrying a railroad tie 
through this passageway when the cars that were within the portai of the 
tunnel were violently struck by the train known as "Second No. 70," and being 
propelled eastwardly caught him between them and the remainder of the 
train and so badly crushed and Injured him that he died within two or three 
hours thereafter. 

In order to expiain how second No. 70 came to get the signal that the 
blocls was clear, it is necessàry to recur to the situation at Dingess when sec- 
ond No. 70 was stopplng in obédience to the signal of the sémaphore. Mr. W. 
O. Franklin, assistant trainmaster of the défendant company over a jurisdlc- 
tion at that time ex;tending from Williamson, W. Va., to Portsmouth, Ohio, 
and embraclng the terri tory between Digness and Haie, happened to be at the 
telegraph oïBce at Dingess, and, observing that this train h&d stopped or, was 
stopplng, he askçd tbe operator, Crsibtree, why he was holding the train. 
The operator told, hiin that the work train was in the block between there 
and Haie, and Hr- Franklin asked him if the work train had sent back a 
flagman, to which he replled "Yes," and Mr. Franklin then said, "Let them 
go, that they would look out for that," and, as Crabtree states in his testi- 
mony, "I pulled the block down, and the train proceeded." He furthér ex- 
plained that he did this on Mr. Fralnklin's authority, and that he theu 
thought that Mr. Franklin had authority to permit him (or direct him) to let 
the train go ahead. ' 

A large numbër of the rules of the défendant company were introduced In 
évidence. Many of them hâve no very direct or immédiate bearing on any 
question hère to be discussed; but the following rules or portions of rules 
may hâve. Rules Nos. 41 and 50 were Introduced by the plaintifï. Rule 41, 
under the heading "Trainmasters," reads as follows: 

"No. 41. TheJ' report to, and receive their instructions from the super- 
Intendent. It is their duty to take charge of the movement of the trafflc ; 
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exercise supervision over the men cmployed on tlie trains, and in yard and 
station service, see ttiat tliey understand and obey tlie rules and suspend tliem 
wlien necessary for neglect of duty ; in case of détention of train by accident 
or obstruction, go to the place, if necessary, taise général cliarge of clearing the 
road, and see that proper i^recautions are taken to iusure the safety of the 
trains and property. They must also perform such other duties as may be 
assigned to them." 

In connection wlth this rule, it was testified by Mr. Franklin that bis duties 
as assistant tralnmaster were those mentioned in the rule 41, and that on 
the section of road under bis jurisdiction he was the on! y assistant train- 
niaster working under and in conjunction with E. P. Johnson, the tralnmaster. 

The plalntlfC also offered in évidence rule No. 50, as follows: 

"Train Dlspatchers. 

"No. 50. Chief dispatchers report to and receive their Instructions from the 
superintendent. They wUl obey the instructions of tralnmasters as to road 
service, and the superintendent of telegraph as to telegraph and téléphone 
service." 

The défendant introduced in évidence the spécial rules printed on the tlme- 
table in force on the day of the accident (except Nos. 513, 535, and 541) from 
501 to 542, inclusive, comprisiiig "Rules Governing the Opération of Block Sig- 
nais," and whlch were shown to be In force and applicable at the time of this 
accident. I quote the following as being specially in point, and explanatory 
of the situation: 

"Instructions to Train and Engineer. 

"No. 501. Taking efCect upon date to be fixed by spécial order, trains vrlU be 
governed in their movements by a block System designed to protect trains 
running in an opposite as vpell as in the same direction. This System vclll be 
tndependent of the General Rules governing train movement and the move- 
ments directed by spécial télégraphie orders, and must not be confused there- 
wlth. 

"No. 502. The section of main track between two telegraph stations Is 
termed a 'block.' A 'block' station is a telegraph station where signais are 
dlsplayed directing train movernents. 

'"No. 503. The form of signal to be used is the double-arm sémaphore, con- 
sisting of a mast with two arms near the top, one on each side, except as stat- 
ed In rule 514. A horizontal position of the arm, or a red light dlsplayed 
signifies danger — stop. A nearly vertical position of the arm, or a white light 
signifies clear — go ahead. The right haud arm to a train approaching governs 
a train moving in that direction. The normal position of thèse signais vvIU 
be at danger where they will remain except when held at clear by the hand 
of the operator. A block signal at danger must never be passed until the 
proper authority, in the form of a 'Permissive Block Gard' or a clearançe has 
been obtained from the operator, except as stated in rule. No. 514. 

"No. 504. An 'absoluté block' means that but one train will be permitted to 
use the track between any two block stations at the same time." 

(It was in évidence that the block between Dingess and Haie was an "abso- 
luté block.") 

"No. 505. A 'permissive block' is used when trains are permitted to enter 
a block under notice that the preceding train has not cleared the same block. 
This Is to be used only by direction of the superintendent, except as provided 
In rule No. 514." 

(It is conceded that rule 514 has no application, as It was provided for 
stations having a "permissive block arm painted greeji" ; no such appllanee be- 
ing provided at Dingess.) 

"No. 506. The block signais will be used for train orders, and ail rules ap- 
plylng to train order signais will apply to the block signais when used for 
train orders." 

"No. 510. When a train approaches a block signal and It Is changed to 'clear,' 
it will indicate that the block Is clear to the flrat outer switch of the next 
station ahead. If the signal is at danger, It wUl Indicate that the block is 
occupied by other trains, or that there are train orders." 
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"No. 518. Thèse block rules wlU supersede ail rules for the opération of 
block signais heretofore Issued." 

"Instructions to Operators. 

"The responsibility of operatlng the block System is placed upon the 
operators at the block stations, who wiU be governed by the followlng rules: 

"No. 527. Operators * * * will net permit a train to enter a block fol- 
lowlng a train in the same direction until the preceding train bas been re- 
ported as havlng cleared the block station ahead, except by order of the su- 
perintendent." 

After the défendant had Introduced its évidence, and both sldes had rested, 
the défendant in writing demurred to the évidence introduced by the plain- 
tlfC, and the plaintiff in writing jolned in said demurrer, and thereupou the 
jury returned Its verdict in the foUowing words and figures: 

"If the court should be of the opinion that the law of the case upon the de- 
feudant's demurrer to the plaintlfifs évidence should be for the plaintiff, then 
we, the jury, flnd for the plaintiff, and assess his damages at $6,000.00 ; but, 
if the court should be of the opinion that the law upon said demurrer to the 
évidence is for the défendant, then we find for the défendant. 

"J. S. Ashworth, Foreman." 

J. H. Meek, J. S. and J. R. Marcum, and Lace Marcum, for plaintiff. 
Holt & Duncan, for défendant. 

KELLER, District Judge (after stating the facts as above). This 
case, as will hereinafter appear, is a very important one, in that it 
présents some questions which hâve seldom, if ever, been directly 
passed upon by the Suprême Court of the United States, and also be- 
cause it is to be decided upon a demurrer to the évidence of the plain- 
tiff. 

The déclaration in the case, after making the necessary jurisdictional 
averments, charges : That the défendant was the owner and occupier 
of a litie of railroad from the city of Norfolk, Va., to Kenova, in the 
Southern district of West Virginia ; that plaintiff's intestate, George 
Salmons, was in the employ of défendant, engaged on one of its work 
trains near Dingess Tunnel ; and that while so engaged at work, and 
without fault on his own part, défendant negligently caused a freight 
train to be run into and against the work train upon and about which 
plaintiff's intestate was at work, by reason of which he was killed. 

Under the practice prevailing in Virginia and West Virginia, the 
déclaration contained a sufficient statement of the cause of action, and 
any négligence of the défendant made to appear by the évidence as 
proximately causing the act producing the injury is sufHciently pleaded 
by such a déclaration. Norfolk & W. Ry. Co. v. Phillips' Adm'x, 100 
Va. 362, 41 S. E. 736 ; Snyder v. Wheeling Electrical Co., 43 W. Va^ 
661, 28 S. E. 733, 39 L. R. A. 499, 64 Am. St. Rep. 922. 

In the argument before me it was admitted that the plaintiff's intes- 
tate was at his post of duty and without fault on his part when he was 
killed, and that his death was the resuit of négligence; but the plain- 
tiff contends that the négligence was, in law, attributable to the de- 
fendant, whereas the défendant contends that the négligence proxi- 
mately causing the injury was that of a fellow servant of plaintiff's 
intestate, for which the défendant is not liable. As this case is stand- 
ing upon a demurrer to the évidence of the plaintiff, and such demur- 
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rer admits the truth of ail material évidence introduced on behalf of 
the plaintiff, together with ail inferences which may fairly be drawn 
therefrom, and only admits such évidence of the défendant as is not 
contradictory of plaintiff's évidence, we must examine the évidence 
in this case with a view of determining whether or not there was any 
évidence, together with fair inferences to be drawn therefrom, upon 
which, if submitted to a jury, they would, in any view of it, hâve been 
legally justifiable in returning a verdict for the plaintiff. If such can 
be found in the record, I must enter judgment for the plaintiff; if 
not, for the défendant. Heard v. Railroad Co., 26 W. Va. 455 ; Levy 
V. Insurance Co., 10 W. Va. 5G0, 27 Am. Rep. 598. 

Before passing to a discussion of the questions involved, I may point 
out that counsel for the défendant did not agrée as to the causal act of 
négligence in this case ; one of counsel (Mr. Duncan) insisting that it 
was the act of Engineer Fink in proceeding carelessly with his train 
after having received information from the flagman of the work train 
that said train was in the block near the east portai of the tunnel, and 
contending that, such being the case, the négligence was clearly that of 
a fellow servant, and hence there can be no recovery. In answer to this, 
it is sufficient to point out that the jury might not hâve found that 
Engineer Fink was negHgent in proceeding as he did after receiving 
the written order from the flagman of "Extra 544," because he there- 
after received the signal that the block was clear, and tmder rule 510, 
introduced in évidence, this was an indication that the block was clear, 
and might well be held by the jury to hâve superseded the information 
communicated to him by the message of the flagman. The other coun- 
sel for défendant insisted: That the négligence in this case which 
proximately caused the in jury was that of the Telegraph Operator 
Crabtree in signaling to second No. 70, the train of which Mr. Fink 
was engineman, that the block between Dingess and Haie was clear ; 
that, in so signaling, Crabtree was the fellow servant of Salmons, the 
plaintiff's intestate ; and hence that there can be no recovery. 

On behalf of the plaintiff, it is insisted : First, that the telegraph 
operator, Crabtree, in so far as his duties were laid down as to block 
signais, was not the fellow servant of plaintiff's intestate, but the di- 
rect représentative of the railway company in regard to those matters, 
and invested with a duty of the master which is nonassignable ; and 
second, that, under the rules of the company, W. O. Franklin, assistant 
trainmaster, was a représentative of the master, and that his négligence 
in directing or advising the operator, Crabtree, as to his course of ac- 
tion in the premises, directly contributed to the in jury, and that hence 
the ma.ster is responsible in damages. 

The first of thèse contentions involves the considération of the gên- 
erai relation of master and servant, and of the proper interprétation of 
the doctrine under which the master is exempt- from liability for in- 
jury to his servant where the proximate cause of the injury is the nég- 
ligent act or omission of a fellow servant. 

Who are Fellow Servants ? 
The importance of determining upon correct principles the question 
who are fellow servants within the définition of those for whose negli- 
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gence the master îs exempt is paramount. That it does not necessarily 
embrace ail 6f the employés of the common master has been long weîl 
settled ; but thé Courts hâve ever been averse to an attempt to lay 
down any hard and fast rule applicable to ail cases, because ail the cir- 
cumstances of the particular case decided must necessarily enter into 
and affect its décision. As stated by the court in Hough v. Texas & 
Pacific R. Ce, 100 U. S. 213-226, 35 L,. Ed. 614: 

"As to the gênerai doctrine (of assumption of risks including négligence of 
fellovv servant) to which we liave adverted, very little couflict of opinion is to 
be found in the adjudged cases, where the court has been at liberty to consirt- 
er it upon prineiple, uncontrolled by statutory régulations. The difficulty lias 
been in its practieal application in the spécial circumstauces of particular 
cases." 

Corning now to some of thèse païticular cases, let us see what the 
courts hâve held, and, if we can, why they hâve so held : 

In the case just adverted to (Hough v. Railway Co., 100 U. S. 213, 
25 L-. Ed. 613), the court says : 

•'A railroad corporation may be controlled by compétent, watchful, and pru- 
dent directors, who exercise the greatest caution in the sélection of a super- 
Intendent or gênerai manager, under whose supervision and orders its affairs 
and business in ail of its departments are conducted. ïhe latter, in turu, 
may observe the same caution in the appointment of subordinates at the head 
of the several branches or departments of the company's service. But the 
obligation still remains to provide and maintaiu, in suitable condition, the 
machinery and apparatus to be used by its employés, an obligation the more 
important, and the degree of diligence in its performance the greater, in pro- 
portion to the dangers whlch may be encountered. Those, at least, in the 
organization of the corporation, who are invested with controlling or superior 
authority in that regard represent its légal personality ; their négligence, from 
which injury results. is the négligence of the corporation. The latter can- 
not, in respect of such matters, interpose between it and the servant, who has 
been injured wlthout fault on his part, the Personal responsibility of an agent 
who, in exercising the master's authority, has violated the duty he owes, as 
well to the servant as to the corporation. To guard against mlsapplication of 
thèse principles. we should say tliat the corporation is not to be held as 
guaranteeing or warranting the absolute safety, under ail circumstances, or 
the perfection in ail of its parts, of the machinery or apparatus whleh may be 
provided for the use of employés. Its duty in that respect to its employés is 
discharged when, but only when, its agents whose business it is to supply such 
instrumentalities exercise due care as well in their purcliase originally, as in 
keeping and maintaining them In such condition as to be reasonably and ade- 
quately safe for use by employés." 

Thèse views, which surely embody the most profound logic, are sus- 
tained by such leading cases as Ford v. Railroad Co., 110 Mass. 341, 
14 Am. Rep. 598 ; Coal Co. v. Reid, 3 Macq. H. L. Cases, 3G6 ; Coal 
Co. V. McGuire, 3 Macq. H. L,- Cases, 307 ; and many others. 

In the case of Clarke v. Holmes, 7 Hurls. & N. 937, decided in the 
Exchequer Chamber upon appeal from the Court of Exchequer, Byles, 
J., made this pertinent remark: 

"Why may not the master be guîlty of négligence by his manager or agent, 
whose employment may be so distinct from that of the Injured servant that 
they cannot with proprlety be deemed fellow servants? And if a master's 
Personal knowledge of defects in his machinery be necessary to bis llabllity, 
the more a master neglects his business and abandons it to others, the less 
wIU ho be liable." 
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In accordance with thèse views, the Suprême Court of the United 
States has held, in Northern Pacific Railroad Company v: Herbert, 
116 U. S. 642, 6 Sup. Ct. 590, 29 L. Ed. 755, that: 

"It Is the duty of the employer to sélect and retain servants who are flttecl 
and compétent for the service, and to furnish sufficient and safe materlals. 
machinery, or other means by whicli it is to be performed, and to keep them 
in repair and order. A'o duty reqiiired of Mm for the safcty and protection of 
îiis servants can be transfen-ed so as to exonerate him from liaMUty." (Italics 
mine.) 

To the same effect as to furnishing suitable machinery and appli- 
ances, see Hough v. Texas & Pacific R. R. Co., supra. 

"A railroad company is not excused from its duty to inspect its cars 
by the sufficiency of the number of its inspectors and their competency. 
It is the duty of a railroad company to see to it that the wheels of 
its cars which are about to be drawn out on its road are in safe and 
proper condition, and this duty cannot be delegated so as to exonerate 
the company from liability to its servants for injuries caused by an 
omission to perform that duty, or by its négligent performance." 
Union Pacific R. Co. v. Snyder, 153 U. S. 684, 14 Sup. Ct. 756, 38 
L. Ed. 597. 

"A railroad company is under a légal duty not to expose its employés 
to danger arising from such defects in foreign cars as may be discover- 
ed by reasonable inspection before such cars are admitted to its train." 
Baltimore & P. R. Co. v. Mackey, 157 U. S. 72. 15 Sup. Ct. 491, 39 
E. Ed. 624; Texas & P. R. Co. v. Archibald, 170 U. S. 665, 18 Sup. 
Ct. 777, 42 L. Ed. 1188. 

If the case at bar could be considered as being settled by the déci- 
sions of the highest appellate court of the state, the matter would 
présent no difficulty, as the Suprême Court of Appeals of West Vir- 
ginia has twice decided that a telegraph operator in charge of the sig- 
nais at a station is not a fellow servant of an employé on one of the 
railroad company's trains. This was first held in Haney v. P., C, C. 
& St. L. Ry. Co., 38 W. Va. 570, 18 S. W. 748, and subsequently in 
the case of Flannegan v. Chesapeake & O. Rv. Co., 40 W. Va. 436, 
21 S. E. 1028, 53 Am. St. Rep. 896. The circumstances of this latter 
case were, in some respects, singularly like those in the case at bar. 
In the Flannegan Case, a freight train on which the plaintifif was en- 
gaged at work as a brakeman became uncoupled in what was known 
as "Sretchers' Neck Tunnel," and it became his duty to couple it. 
The conductor sent the rear brakeman back to flag any approaching 
train. The trains were run through this tunnel by the so-called "block 
System"; there being a telegraph station at each end of the tunnel. 
The operator at the west end of this tunnel gave a following passen- 
ger train the wrong signal — being that for a clear track — and allowed 
it to proceed at full speed, when she should hâve stopped it. Held, 
that the telegraph operator in charge of a signal station who has con- 
trol, by means of signal orders, of the running of trains over a block 
section of a railroad, is not the fellow servant of a brakeman injured 
on such block section by reason of such operator's négligent manage- 
ment of the running of such trains. In considering the question in-, 
volved, the court, in its opinion, says: 
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"Two persons who are called upon to perform the same duty, in effect, may 
oçcupy a relatively différent position to the same employé in its distharge. 
For instance, the flagman proteets Iiis co-employés by warning the appvoach- 
ing train, while the master, the dispatcher, and the operator reiuler tliem 
the same protection by net allowing the train to use the track uutil it is 
clear. One stops the train ; the other holds it back. The one is a part of 
the train, while the other belongs to an entirely différent departnient, which 
has the supervision and management of ail trains, and yet is no part of any 
train, but is entirely statiouary. The one acts for self-protection ; the other 
being In no Personal danger, acts for the safety of others, and the dispatch 
of hls master's business. In thls case the défendant, seeking to discharge its 
Personal duty and provide a safe track, and at the same tlme facilltate the 
rapid movement of trains, established the signal station, and placed the oper- 
ator In charge, with full authority by means of a code of signal orders equally 
as effective as any other klnd coiild possibly be, to control the running of ail 
trains over thls block ;• and ail trainnien, of every train, were under absolute 
rule to watch for and obey her orders? before they dare enter upon the block. 
If she had been attentive to her duties, she must bave known the block vpas 
occupied and obstructed. and her knowledge was the knowledge of the mas- 
ter. Yet, In the face of that fact, she negligently gives a peremptory signal 
for the train to proceed. In what way could she possibly be the fellow serv- 
ant of the tralnmen, who are entirely at her comniand, and who can nel- 
ther influence or control her independept actions? She is as much the mas- 
ter of her section block as the master is of the whole road. In Lewis v. 
Seifert, 116 Pa. 647, 11 Atl. 519, 2 Am. St. Rep. 6.51, It is held: 'The master 
owes to every employé the duty of provlding a reasonably safe place in which 
to work. Thls Is a direct Personal and absolute obligation, and, while the 
master may delegate thèse duties to an agent, siich agent stands in the 
place of the principal, and the latter is responsible for the acts of the agent. 
And where the master or siiperior places the entire charge of hls business, 
or a distinct branch of it, in the hands of an agent or siibordlnate, exerclsing 
no discrétion or overslght of his own. the master is held llable for the négli- 
gence of such agent or subordlnate.' " 

Undoubtedly, were the décisions of the state courts of last resort 
binding upon the fédéral courts within their jurisdiction, this décision 
and that in the case of Haney v. P., C.,,C. & St. L. Ry, Co., supra, 
would conclude this case ; but as held in B. & O. R. R. Co. v. Baugh, 
149 U. S. 369, 13 Snp. Ct 915, 37 L. Ed. 772 : 

"The question of the responsibility of a railroad coriwratlon for injuries 
caused to or by Its servants Is one of gênerai law, in regard to which this 
court is not bound to folio w the décisions of the state court." Point 2 of 
syllabus. 

"The thlrty-fourth section of the .Tudiciary Act of 1789 is limlted in its ap- 
plication to the positive statutes of the state, and the. construction thereof 
adopted by the local tribunal, and to rights and tltles tO thlngs having a per- 
manent locality." Point 3 of syllabus. 

The question as to whether a telegraph operator is a fellow servant 
of an injured trainman has, so far as I am aware, only been before 
the United States Suprême Court on two occasions. The fîrst was the 
case of Price v. Détroit, G., H. & ML R. Co., 145 U. S. 651, 12 Sup. Ct. 
986, 36 L,. Ed. 843, which was originally decided in the Circuit Court 
of the United States for the Eastern District of Michigan by Judge 
Henry B. Brown, who at the time of the hearing of the case in the 
Suprême Court was a member of that body, and consequently did not 
participate in the décision of the case, which was affirmed by a divided 
court. The facts in that case were that a west-bound train, known as 
"No. 11," had arrived at a station named "Lowell," where one Taft 
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was employée! as local telegraph operator, and, while said train was 
still at Lowell engaged in svvitching cars preparatory to continuing 
its journey west, Taft received a télégraphie order from the train dis- 
patcher at Détroit directing him to detain this train at Lowell until a 
certain east-bound train, known as "No. 83," on which the plaintiff's 
intestate was the engineer, arrived at Lowell, at which point the two 
trains were to meet and pass each other. This order Taft did not 
deHver to the conductor of No. 11, as was his duty, nor did he in any 
manner inform the conductor or engineer of its réception. 

The other case decided by the Suprême Court of the United States 
is that of Northern Pacific R. Go. v. Dixon, reported in 194 U. S. 339, 
24 Sup. Ct. 083, 48 L. Ed. 1006, in which the material facts were 
that the operator at Bonita, whose duty it was, under a rule of the 
Company, to "record in a book to be kept for the purpose, and report 
to the superintendent, the time of arrivai and departure of ail trains, 
and the direction in which extra trains are moving," was asleep when 
extra freight train No. 162, going east, on which plaintiff's intestate 
was a fireman, arrived at his station at 13 :3o a. m. and when it left 
at 13 :50 a. m. Another extra freight. No. 159, was at the time mov- 
ing westward toward No. 163 on a single track, and at 1 :05 a. m. 
reached a station named Garrison, about 48 miles east of Bonita, and 
its arrivai was reported to the train dispatcher, who thereupon asked, 
the operator at Bonita whether No. 163 had arrived there, and the 
operator promptly answered that it had not. The question was re- 
peated, and the operator asked if he was sure that No. 163 had not 
passed Bonita, and, upon his repeated assurance that it had not, the 
train dispatcher issued orders for the movement of thèse two trains, 
which were sufficient to guard against collision if the information re- 
ceived had been correct ; but, as it was not correct; the movement re- 
sulted in a colUsion and the death of plaintiiï's intestate. Upon thèse 
facts, the Circuit Court of Appeals of the Eighth Circuit certifîed the 
following questions : 

"First. When a local telegraph operator is callecl upon speclally by a train 
dispatcher to give information relative to the arrivai of a train at his sta- 
tion, to enable the dispatcher to (ormulate orders for the movement of other 
trains, does the local operator, in tlie matter of giving such information, act 
as a fellow servant of train operatives in such sensé that the master is not 
liable to train operatives who are injured by obeying an erroneous order of 
the dispatcher that was induced by false Information given by the local 
operator? 

"Second. Is the négligence of a local telegraph operator and station agent 
of a railway company in observing and reporting by telegraph to the train 
dispatcher the movement of trains past his station, which causes the injury 
or death of a fireman of the company, without any fault or négligence of the 
train dispatcher, the négligence of a vice principal, for which the railway 
company is liable in damages to the flreman or his personal représentatives, or 
is it the négligence of a fellow servant of the flreman, the risli of which the 
latter assumes?" 

The Suprême Court (against the dissent of four of the justices) 
answered thèse questions as follows: 

"First. The teiegrajili operator was, under the circumstances described, a 
fellow servant of the fireman. 
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"Second. The négligence of the telegraph operator was the négligence of a 
fellow servant of the flreman, the rlsk Of which the latter assumed." 

With reg-ard to the case of Price v. Détroit, G., H. & M. R. Co., it 
is sufficient to say that the décision, being by a divided court, was not 
authority beyond the case under considération. 

In the Dixon Case, it will be observed that the answers to the ques- 
tions certified by the Circuit Court of Appeals were carefully limited 
to the circumstances of the particular case, and were answered with 
référence to those circumstances. Undoubtedly, this Dixon Case, not- 
withstanding the strong dissent thereto of four justices of the Suprême 
Court, is binding authority upon the inferior fédéral courts as to ail 
cases in which the circumstances are the same, and unquestionably 
holds that, as regards the duty of fumishing to the master information 
in regard to events transpiring at his station, the local operator is a 
fellow servant of trainmen who may be aiïected by the inaccuracy of 
such information; but I do not understand the décision as authority 
for the proposition that in no conceivable case can the local telegraph 
operator so represent the master as that his négligence may be im- 
puted to the master. As the facts and circumstances in the case at bar 
are différent from those in the Dixon Case, I feel impelled to state 
at some length wherein Ifind matter of distinction between the two 
cases. In the Dixon Case, and many similar cases decided by the 
Circuit Courts and Circuit Courts of Appeal, including 111. Cent. R. 
Co. V. Bentz, 99 Fed. 657, 40 C. C. A. 56, B. & O. R. Co. v. Camp, 65 
Fed. 953, 13 C. C. A. 233, Oregon Short Une & U. N. Rv. Co. v- 
Frost, 74 Fed. 965, 31 C. C. A. 186, and others, the duties performed 
by the local telegraph operator were those usually appertaining to 
télégraphie train orders, including the duty of reporting the arrivai 
and departure of trains, and the delivery to the proper trainmen of 
télégraphie train orders received by the operator for the movement of 
trains passing his station, and therefore may be well said to be those 
of a subordinate purveyor of information both to and from headquar- 
ters. This precludes the idea of the operator being clothed with any 
authority of direction to trains or trainmen except in obédience to 
spécial instructions in the particular case received from superior au- 
thority. 

In the case at bar, we are dealing with a différent sort of duty under 
a différent System, viz.: The block signal System, in which the re- 
sponsibility and the employment of the operator are, in my judgment, 
différent from the ordinary duties of a local telegraph operator as stat- 
ed in the Dixon and similar cases. By this block signal System the 
track of a railroad company is divided into blocks, a block comprising 
that portion of the track between two telegraph stations each of which 
is provided with a sémaphore consisting of a perpendicular mast with 
two arms, one projecting from each side of the mast when in normal 
position. The approaching train is governed in its movement by that 
arm of the sémaphore which extends toward the rieht as viewed by 
the men on the train, and its normal position (horizontal) signifies 
"danger! stop!" which position it must and will occupy except when 
held at nearly vertical or "clear" by the hand of the operator, which 
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latter position signifies to the trainmen that the block is unobstructed 
to the first outer switch of the next station ahead. See rules intro- 
duced in évidence by the défendant. 

By rule No. 506 (quoted in the statement preceding this opinion) 
addressed to trainmen, it is provided that : 

"The block signais wlU be used for train orders, and ail rules applying to 
train orders signais will apply to tbe block signais wben used for train or- 
ders." 

Coming immediately after rule 518 as it appears in the record, and 
before rule 519, is the foUowing language; 

"Instructions to Operators. 
"ïlie responsibllity of operating the block System is placed upon the operators 
at the block stations, who will be governed by the following rules; * * * " 

The rules which then follow make it clear that the operator is in- 
vested with the authority of displaying the proper signais governing 
the opérations of the trains within his block without any spécial instruc- 
tions relative to the particular case. As a matter of course his duties 
require him to obey ail appropriate rules, and, in a case like the one at 
bar, to procure from the superintendent an authority to issue a "per- 
missive block card" before permitting a following train to enter an 
"absolute block" Mrhich contains another train; but nevertheless the 
promulgation of ail train orders for his block originates with him, and 
he must be, in my judgment, the représentative of the master as to 
train orders upon that block, else the master has no représentative for 
that service. 

To illustrate what I mean, let us take the case at bar: When sec- 
ond No. 70 approached, the operator made the signal "danger! stop!" 
This was the correct signal under the rules, and was being obeyed by 
the trainmen. The operator had not only the right, but it was his 
duty, to give this signal under the rules without any communication 
whatever with the superintendent or any other higher authority. He 
was invested with this duty and responsibllity by the rules of the com- 
pany adopted for the opération of block signais, and he was made re- 
sponsible for his block by those rules, and that signal to stop was the 
signal of the master. The trainmen were bound to obey it at their péril, 
although they knew it had not been telegraphed to the local operator 
from headquarters, but originated with him. Prior to the installation 
of the block System, the local operator would hâve had no right to stop 
this train except by virtue of orders originating in the superintendent's 
or dispatcher's office. Now he has the right and the duty to do so. So 
he has the power under the rules to direct this train to proceed with the 
assurance to the trainmen that the block is clear to the first outer switch 
of the next station ahead. He does so. Whose is that order? Had the 
track been clear, it would hâve been the valid order of the master, 
promulgated by the only means prescribed by the rules. 

The master cannot delegate power to issue orders (not to repeat 
them, but to issue them) without assuming the responsibllity for their 
correctness where they relate to such a matter as the protection of the 
safety of his employés at their place of work. 
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In the exhaustive opinion in the case of Baltimore & O. R. Co. v. 
Baugh, 149 U. S. 387, 13 Sup. Ct. 914, 37 L. Ed 781, the court quotes 
with approval from the opinion of Mr. Justice Valentine in the case 
of Atchison, T. & S. F. R. Co. v. Moore, 29 Kan. 633, 644, a portion 
of which quotation is as follows : 

"A master assumes the duty toward his servant of exerclsing reasonable 
eare and diligence to provide tlie servant vyitii a reasonably safe place at 
wliich to work, •with reasonably safe machinery, tools, and implements to 
work with, with reasonably safe materials to work upon, and with suitable 
aud compétent fellow servants to work with him, and, when the master lias 
properly discharged thèse duties, then, at common law, the servant assumes 
ail the risks and hazards incident to or attendant upon the exercise of the 
particular employment or the performance of the particular work, including 
those risks and hazards resulting from the possible négligence and careless- 
ness of his fellow servants and co-employés. And at common law, whenever 
the master delegates to any officer, servant, agent, or employé, tilgh or low, the 
performance of any of the duties above mentloned, which really devolve upon 
the master himself, then such officer, servant, agent, or employé stands in the 
■■ place of the master, and becomes a substitute for the master, a vice principal, 
and the master is liable for his acts or his négligence to the same extent as 
though the master himself had performed the acts or was gullty of the nég- 
ligence." 

I am of opinion that, under the particular circumstances of this case, 
the telegraph operator, Crabtree, in the opération of the block signal 
System under the rules introduced in évidence, was performing a posi- 
tive duty of the master in relation to the movement of trains within his 
"block," and that there was sufficient évidence of his négligence to be 
submitted to the jury for their détermination as to its existence and as 
to whether or not it was the proximate cause of the in jury. 

Did the Négligence of Franklin, the Assistant Trainmaster, Concur 
with That of the Operator? 

The plaintifif contends that, even if it should be held that the tele- 
graph operator, Crabtree, was a fellow servant of the plaintiiï's intes- 
tate, his négligent act was the resuit of the direction of a man who had 
wide authority over him, and who was, undoubtedly, as he claims, the 
représentative of the master in and about the movement of trains over 
a large part of the master's road, including the block in which the ac- 
cident oecurred, and insists that, if the négligence of the assistant train- 
master, Mr. Franklin, concurred with that of the operator, the Com- 
pany is responsible in damages. 

The plaintifï predicates the view of the case at présent under con- 
sidération upon rules Nos. 41 and 50, introduced by him in évidence. 
Rule No. 41 does seem to give a wide authority to trainmasters in re- 
lation to the movement of traffic. Under that rule, it is made their duty 
to "take charge of the movement of the traffic; exercise supervision 
over the men employed on the trains, and in yard and station service, 
see that they understand and obey the rules, and suspend them when 
necessary for neglect of duty ; in case of détention of train by accident 
or obstruction, go to the place if necessary, take gênerai charge of 
clearing the road, and see that proper précautions are taken to insure 
the safety of the trains and property." 
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This is surely a large délégation of authority, and it is évident that 
both Mr. Crabtree, the operator, and Mr. Franklin, the as.'iistant train- 
master, understood it as authorizing the direction or ad vice under which 
the former acted on the day of the accident. Mr. Franklin stated on 
the stand that his duties and powers as assistant trainmaster were the 
same as those prescribed in the rule for trainmasters. Unquestionably, 
if I can understand the English language, this rule gave Mr. Franklin 
large authority over Crabtree. Crabtree was in station service, and 
under this rule, if I read it aright, might hâve been suspended by Mr. 
Franklin for neglect of duty. It was Fraiiklin's duty to see that he 
understood and obeyed the rules, so far at least as related to the move- 
ment of traffic. In the event of détention of train by accident or ob- 
struction, it was his duty to go to t'ne place, if necessary, "take gênerai 
charge of clearing the road, and see that proper précautions are taken 
to insure the safety of the trains and property." 

I am frank to say that I think the rule No. 537, directing block 
signal operators not to permit a train to enter a block following a train 
in the same direction until the preceding train has been reported as 
having cleared the block station ahead, except by order of the super- 
vntendent, is perfectly clear and easily understood, and that one charged 
with the duties of a block signal operator should understand that such 
a rule is inviolable save by the authority therein named. 

At the same time, where the act of one so far representing the 
master as to be charged with the duty of seeing that train, yard, and 
station employés understand and obey the rules, and having power to 
suspend them for neglect of duty, induces the violation of a rule by one 
of a class employés he is given power to supervise and suspend, and the 
violation of that rule was the proximate cause of injury, I think the 
question as to whether his négligence directly contributed to the in- 
jury is a proper one to be submitted to the jury. 

The question is not, to my mind, determinable by inquiring whether 
or not Franklin in fact had the authority to suspend or modify the 
rules of the company in such a case, but whether he was, as to the 
control of the movement of traffic over that part of the road, a vice 
principal of the master, whether he was négligent, and whether his 
négligence, co-operating with that of a fellow servant of plaintifï's in- 
testate, contributed to cause the injury. This inquiry is entirely unim- 
portant, if I am correct in my view that, as to block signal service, 
Crabtree was not a fellow servant of plaintifï's intestate, and only be- 
comes important upon the assumption that he was such fellow servant, 
hère indulged for the sake of presenting this point. The master re- 
mains liable where the injury complained of was caused partly by a co- 
servant's disregard of rules, and partly by the négligence of the master 
himself or of some employé for whose omissions of duty he is respon- 
sible. Louisville, N., A. & C. R. Co., v. Heck, 151 Ind. 392. 50 N. E. 
988. As I hâve already said, this phase of the case is unimportant, 
in view of the fact that I hold that, in the performance of his duties in 
relation to the opération of the block signal System, Crabtree was not 
the fellow servant of trainmen within his block, but the représentative 
of the master, and I hâve merely adverted to it because it was presented 
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in argument as an alternative proposition in the event it was Iield tliat 
Crabtree wàs a co-servant of plaintiff's intestate. 

Having held that, under the circumstances of tliis case, the block 
signal operator, Crabtree, was net the fellow servant of plaintifï's in- 
testate, I must hold that there was sufficient évidence of defendant's 
négligence to hâve been properly siibmitted to the jury, and the de- 
fendant's demurrer to the plaintifï's évidence will therefore be over- 
ruled, and judgment will be entered for the plaintiff upon the verdict of 
the jury. 



In re CHARGE TO GRAND JURY. 
(District Court, S. D. Georgla, E. D. February 27, 1908.) 

1. INTEBNAL REVENUE — SPECIAL TAX ON LiQUOE PBALERS — ENFOECEMEÎTT BT 

COUBTS. 

While the cardinal purpose of the provisions of tùe internai revenue 
iaw Imposing spécial taxes on dealers lu llquors is the raising of revenue 
for the United States, the fédéral courts may properly, îa the exercise 
of the powers vested in them, rigidly enforce the pénal ties proyjded for a 
violation of such Iaw, for the secondary purpose of aiding lu tfee en- 
forcement of the laws of a state regulating or prohlbiting the sale of 
llquors. 

2. Same— Peesoiïs Subject to Tax—Membbes or Illégal Oltjbs. 

Under the statute Iaw of Georgla wblch makes it unlawful for any 
person to sell or barter either directly or indlrectly, or to keep or furnish 
at any public place, or to keep on hand at any place of business, intoxicating 
llquors, a municipal corporation cannot lawf ully license or charter a so- 
called "locker club" whlch, in fact, sells or furnishes llquors to its mem- 
bers, and such illégal charter is no protection to its members, each one oC 
whom, who by his money, name, or patronage contributes to Its support 
and maintenance, is a retall llquor dealer witliin the Internai revenue 
Iaw of the United States, subject to spécial tax as such and to the penalty 
Imposed for carrylng on the business without payment of such tas where 
a single tax stamp only is taken ont In the name of the club. 

After an éloquent historical address in relation to the laws regulating 
the manufacture and sale of intoxicating liquors, both state and na- 
tional, and an interesting and instructive disquisition on the efïect of 
the use of liquor on the negro population of the South and of the 
causes leading to the rights and enforcement of prohibitory laws in 
the South, more particularly in the state of Georgia, the judge contin- 
ued his charge to the jury as foUows : 

SPEER, District Judge. It is not surprising, gentlemen, that with 
such convictions the courts, if they appreciate their duty, must with 
the utmost appréhension regard every effort to nullify, set aside, or 
évade those laws, made for the salvation of the people. Détermine, 
then, if you can, my émotions, with the knowledge of such f acts as 
those I hâve just recited, when this further knowledge came to me 
through the report of the United States marshal on yesterday : 

"On Saturday, February 22d, I visited the 'locker club' known as the 'Al- 
pine Club,* on the corner of JefCerson and Bryan streets. In Savannah, Ga. 
I found that thIs club was operated in a small room about 16 feet square ou 
the first floor in a building whlch was recently a barroom. They had moved 
the bar flxtures out of the former barroom into an adjoinlng room, and this 
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last-named club was the clubroom. There were two entrances to the club — 
one through a door frora Jetterson street, and one tlirough the old barroom. 
Both thèse doors were locked, but, when I knocked on the door, a man named 
Kolman opened the door. I introduced myself to hiin as United States mar- 
shal, and told him I wanted to see his revenue tax stamp and his charter. 
He agreed to show them to me, and we went inside. When we reaehed the 
Inside or clubroom, I found about 15 or 20 negroes in the place ; two of them 
sittlng In one corner in a state of comj)lete intoxication. The place was fur- 
nished with regular bar fixtures. A white woman, who I was Informed was 
Ivolman's wife, was tending bar, serving drinks to three or four colored men 
who were standing at the bar. As I reaehed the inside, thèse men were 
just setting the glasses upon the counter, apparently having Just drunk, and 
the white woman cleared them away, together with a bottle of whisky which 
was sittlng on the counter, from which the negroes had doubtless poured thelr 
drinks. There were flve or six negroes sittlng at a table inside the clubroom, 
each with a glass of whisky before him." 

It seems from the marshal's report that the manager of the "Alpine 
Club" had been previously in business. The marshal continues: 

"In January they elected a new président and vice président of the old Al- 
pine Club, both colored, and IColman, the white man, is secretary and treas- 
urer. Kolman showcd us a contract he had with the old club, which reclted 
the faet that the Alpine Club had no capital, and Kolman agreed to furnish 
the clubrooms, llghts, etc., and, in considération of the same, he was to re- 
ceive ail profits niade from the sale of llquors, etc. Slnce openlng the new 
Alpine Club, the officers of the same bave agreed to pay hlm $75 per month to 
manage and operate the same. Kolman stated that he dld not know how 
many members he had, as his lawyer had his membership book. He sald they 
took in members whenever they had as many as four or five applications. On 
his desk I saw as many as 75 or 100 applications for membership. ïhese ap- 
plications for membership read as follows: 'To the Officers and Members of 
the Alpine Club, Savannali, Ga. Gentlemen: I hereby tender this my applica- 
tion for membership in your club, promlsing, if elected, to abide by ail rules 

and régulations. Respectfully, .' In most cases thèse applications were 

not dated, and were signed by cross-marks, which were not witnessed. I also 
saw an order blank on the manager's desk, which read as follows: 'Savannah, 
Ga., Peb. 21, 1908. To the Superintendent of the Alpine Club, Cit.y. Dear 
Sir: Kindly order for my account three % plnts of rye, for which 1 enclose 
$1. In placlng this order, you are acting as my agent, and the sald articles 
are for my Personal use. Please hâve the same delivered to me by Interstate 
shipnient and notify me. Respectfully, O. Golden.' I was in this locker club 
possibly a half hour, and in that time there must hâve been 35 or 40 colored 
men that came in, some of whom had keys and let themselves in, while others 
of them knocked on the door for admission. I saw no lockers anywhere. Mr. 
R. B. Thomas, spécial United States gauger. who aocompanied me, went be- 
lûnd the counter, and said he saw three small lockers under the counter, each 
one about large enough to hold a quart bottle of whisky. 

"Respectfully submltted. George F. White, United States Marshal." 

From the officers of the Internai Revenue Bureau it has been report- 
ed to me that there are 1,184 negro members of the Alpine Club. There 
are others, many others, which will be brought to your attention. By 
their genteel membership, by their beautiful and brilliant fixtures, or 
by their gleaming eut glass, some of them may produce an illusion 
which is inconsistent with the possibility of vice or crime. I believe 
there are 15 of thèse "locker clubs," as they are termed, in this com- 
munity. Eight of them hâve providently gone out of business since 
certain admonitory remarks made by this court during the last month. 
The others might perhaps with some judiciousness hâve imitated their 
1(32 P.— 4T 
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example. !An illustration as to thèse locker clubs may lie found in the 

letter following: 

"Captain G. B. Pritchard, Actlng Caty Treasurer, City. 

"Dear Sir: Upon payment of the requlred tax, please Issue to the Olympia 
Club, Chris Bvans, président, secretary and treasurer, a locker club license, at 
42-44 Barnard street. 

"Very respectfully, [Slgned by Mayor.]" 

Notwithstanding the numerous qualities of Chris Evans, "Président, 
Secretary, and Treasurer," the mayor, who is a Charming gentleman, 
whose friendship I cherish and covet, had no right whatever to issue 
this locker license, and it possesses no validity in view of the gênerai 
law of the state of Georgia. That law is as foUows : 

"Be it euacted by the General Assembly of the state of Georgia, and It Is 
hereby enacted by authorlty of the same, that f rom and after the flrst day 
of Jàniiàry next after the passage of thls act, It shall not be lawful for any 
person wlôiln the Umlts of thls state, to sell or barter for valuable considéra- 
tion, either dlrectly or Indlrectly, or glve away to Induce trade at any place of 
business, or keep or furnlsh at any other public places or manufacture or 
keep oh hand at thelr place of business any alcohoUc, splrltuous, malt, or 
intoxleatlng Uquors or intoxlcatlng bltters or othei^ drlnks which, if drunk to 
excess, wlU produce Intoxication, and any person so offendlng shall be gullty 
of a misdeuieanor, and shall be punlshed as prescribed in section 1039 of the 
Pen. Code 1895 of Georgia. ♦ * *" 

It is, however, said that because in the tax act the state imposes a 
tax of $500 on what are termed "locker clubs," this justifies the author- 
izatipn of such clubs and the issuance of such licenses. We turn to 
that clause of the tax act upon which such argumentative persons rely. 
We find that it reads as follows: 

" * • "In addition to the ad valorem tax on real estate and Personal 
property, as requlred by the Constitution and proylded for in the preceding 
section, the following spécifie taxes shall be levled and colleçted for each of 
sald fiscal years: * • * Upon every club, corporation or association of 
persons who shall keep or permit to be kept iii any room or place, or In any 
place connected therewlth dlrectly or indlrectly, In whlçh the members of such 
club, corporation or association assemble or fréquent, any Intoxlcatlng liquors, 
the sum of five hundred dollars ; provided, that nothlng in this section shall 
be construed to license or permit the keeping of any intoxlcatlng liquors, in 
any place now prohlblted by law or which may hereafter be prohiblted by 
law." 

This meàns merely that if a man sets up a blind tiger in violation 
of the gênerai state law, which I hâve just quoted, in addition to the 
other penalties, the state of Georgia Can collect from him a spécial 
penalty of $500. There is no act of authority whatever to any one to 
violate the gênerai state law. No municipal mandate whatever can 
hâve any force or effect when it is plainly obnoxious to the gênerai laws 
of the state. As to thèse locker clubs, the law does not distinguish be- 
tween their high condition or their low estate. 

If the charters are in violation of state law, or are null and void for 
any reason, and therefore do not authorize thèse locker clubs to carry 
on the business of retail liquor dealers, and if, under the cover of such 
charters, individuals become members of an association, and, by mem- 
bership dues or otherwise, pay their means for the purchase and main- 
tenance of its place of business, its paraphernalia, and its liquors. 
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which are dealt out to them as called for, they each become liqtsor deal- 
ers in contemplation of both state and national law. The présence of 
a pigeon hole either under or over the bar will not avoid the penalties 

of the law. 

Now, the statute which defines and punishes any violation of the law 
is found in section 16 of the act of February 8, 1875 (18 Stat. 310, c. 
36), amending section 3243 of the Revised Statutes (Ù. S. Comp. St. 
1901, p. 2095), and is as follows: 

" * * * Any person who shall carry on the business of a rectifier, wliolesale 
liquor dealer, retail iiquor dealer, wholesale dealer in malt liquors, or manufac- 
turer of stills, without lia\ing paid the spécial tax as required by law * * * 
shall, for every such offense, be fined not less than $100, nor more than $5,000, 
and imprisoned not less than thirty days nor more than two years." 

The offense of carrying on the business of a retail liquor dealer 
without paying the spécial tax as required by law is a misdemeanor. 
In a misdemeanor there are no degrees or grades of offense. Each 
man who participâtes in its successful completion is himself a com- 
plète offender. This is inévitable, because there is neither lawful 
charter nor lawful partnership or association. The men who deliber- 
ately sign agreements, announce themselves as members, authorize 
agents to buy, to keep on their account, to dispense the liquors, who 
pay in their money to support the establishment, and who consume and 
enable others to accumulate and consume thèse liquors, or any part 
thereof, whether furnished by one or other members of the associa- 
tion, are retail liquor dealers in contemplation of law. The law will 
look through the form to the substance of the offense. It will look at 
the entire transaction. It will not stop and scrutinize narrowly one 
stingy gentleman, who in grim exclusiveness will consume the liquid 
delights of his favorite brand from his own alleged locker. It will 
consider every evidential feature as described by the internai revenue 
officers or otherwise is put in proof, and détermine whether, in fact, 
a man has so acted as to make himself a retail liquor dealer, or to keep 
up the business of a retail liquor establishment, where liquors can be 
freely disposed and dispensed, and at the same time so narrowly handle 
his own skirts as to keep them free from the stain of légal condem- 
nation. If his money, his membership, his liquor, his name, his influ- 
ence, his participation, aided to carry it on, and if he is not lawfully 
authorized to do thèse things, he is in the business with the others, and 
the law treats him as a retail liquor dealer. 

It is true that the cardinal object of the national law is to enforce 
the collection of taxes for the fédéral treasury. I hâve never yet, 
however, been able to appreciate the fact that it is improper so to use 
lawful powers within one's jurisdiction, as to accomplish the direct 
purpose for which they were enacted, and at the same time do ail one 
can for the gênerai vi'elfare of the people, and, if possible, for the 
élévation of their moral status. The United States courts can do great 
good toward the solution of the great problems before our people, which 
engage the thoughtful hours of every reflecting and patriotic man. 
While a certain class of thinkers, to an extent hide-bound, deny such 
powers to the United States courts, I observe that sometimes they are 
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very glad to call on us for help. Some of them may not do so in re- 
gard to the locker clubs. You will doubtless recall the stanza of 
Tarn O'Shanter: 

"Insplring bold John Barleyconi, 

"What dangers thou canst uiake us seorn." 

While this is possibly true, the high-minded men, who for momen- 
tary indulgence, and possibly with momentary indignation at the policy 
of the State, hâve entered into thèse locker clubs, will, I am convinced, 
soon see that the part of good citizenship will guide them to their 
abandonment. Already the most astounding benefits hâve been ex- 
perienced by the people at large from the prohibition law. Why, even 
the dumb brutes, who hâve been subjected to the service of man, 
would, if they could, thank God for prohibition. The hard driving 
and neglect of the drunken negro, and the drunken white man as well, 
hâve been succeeded by kindliness and attention. The state of Georgia 
in 13 months will gain incalculable advantages in the improvement of 
stock alone, because drunkards no longer handle and drive them. A 
prominent mill man in Maçon, one of our best citizens, assured me that, 
while heretofore he could not get his men to work before Tuesday or 
Wednesday after the Saturday night debauch, now that whisky is 
gone, bright and early Monday morning they are at the engine, the 
spindle, and the loom. Labor, which was almost impossible to obtain 
through the rural districts, is now plentiful, and the work bas just be- 
gun, Little more than a year ago I heard experienced contractors com- 
plain that many of their laborers would work only a day or two in a 
week to obtain enough money for support and the small amount of 
food consumed, and then quit work until the money was gone. The 
police courts of such great cities as Maçon, Augusta, and Atlanta, 
when contrasted with their former methods, hâve practically gone out 
of business. The offenses formerly engaging their attention are now 
not committed. This will be found true in the superior courts and the 
county courts throughout the state of Georgia. Where a week or two 
weeks of the people's time and money were expended upon the criminal 
docket, it will not bear out my expérience if they do not finish in a 
day, or two days. I well remember when I was a young Solicitor 
General that in one county in my circuit the sale of liquor was for- 
bidden. Early Monday morning the tall, stalwart, clear-eyed people, 
cleanly, manly, quiet, temperate, and discreet would gather in the coun- 
ty séat. By the second day we were through with the criminal docket. 
In an 'adjoining county, with the same lands, the same climate, and 
the same people, often of the same familles, the sale of liquor was 
présent. The faithful judge was prompt to call the criminal docket at 
the first moment, but it was usually true that, with ail the energy and 
dispatch of its officers, at least two weeks were required for its dis- 
position. The looks of the people were différent. In one county 
there was the temperate life, where hope élevâtes and joy brightens. 
In the other the countenances of the people were sodden. There was 
the bleared and bilious eye, the lurid visage, the unshorn jaws, and not 
unfrequently the unbathed person, which dispelled in the cour>; an 
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odor that in the language of John Wesley on one occasion "did not 
smell like balsam." In a short time after the abolition of the liquor 
traffic,, in the noble city of Athens, I bave seen the drunkard reformed 
and reconsecrated to the duties of manhood, bis dingy bouse repaint- 
ed, bis fences rebuilded, bis once pathetic, bare-foot, dirty little cbildren 
clean, vvell-clothed, well-shod, and well-fed, with bright eyes hastening 
to school, and the wife, whose once worn and wasted features, in the 
happiness and pride of bis résurrection, had regained the loveliness and 
charm of youtb. 

I bave not discussed the moral phases of this great question, but 
merely those whicb seem to be légal and political. If the laws wliicb 
the people of our state bave enacted are enforced, thé chief happiness 
to inure to those we love is the consciousness that henceforth, if we 
expel the démon of the still from our borders, confidence and peace will 
reassume their place in happy homes among those dear objects of our 
love, dearer to us "than are the ruddy drops that visit our hearts."' 
Once there was within my own memory no such thing in ail the 
borders of this Southland as that unspeakable crime, the bare mention 
of whicb will stir a fever in the blood of âge, and make the infant's 
sinews strong as steel. It will disappear from our civilization vidien the 
brain of the docile African, even of the lowest order, is no longer in- 
furiated and rendered careless or desperate of conséquences by the 
drink be absorbs. In bis furtive wanderings on the lonely roads, or in 
bis solitary lair in the forest, the poisonous cardiac stimulant drives 
the blood of the savage in swift pulsations to his compressed or mad- 
dened brain, and then — no matter bow desperate the chance or cer- 
tain of détection — the crime is committed. This it is whicb bas ranked 
the people of Georgia, save perbaps in one or two great cosmopolitan 
cities, in the serried ranks of those who bave determined that the 
sale and furnishing of liquor shall stop within our borders. The poli- 
ticians did not do it. They framed a platform for local option. The 
représentatives of the people stamped the planks of this platform into 
nothingness. It is a révolution, and it will not stop with Georgia, nor 
do I believë it will stop with the South. Even now the senior senator 
of this state bas invoked the powerful aid of Congress to fulfill the 
purpose of this people. Lives will become irradiant by its présence. 
Gentle woman reassimies her rigbtful station as régnant queen. The 
prayers of good men in great cities, amid the dim religions light of 
great churches, are heard that it may prosper. And in country church- 
es, in the shades of gigantic oaks, or amid the sighing pines, the pray- 
ers and the song worsbip of the simple, earnest servants of the old- 
time religion, as they roll away amid the aisles of the forest, are a 
thank-ofïering of a long suffering and a sorely troubled people that 
strong drink bas been forever banisbed from our state. 

I bave confidence, gentlemen, that you, who are selected from the 
thoughtful, the conscientious, the reflecting, the home-loving, the 
God-fearing, the patriotic people of Georgia, will give such considéra- 
tion to this great topic as will advance the cause of tempérance, justice, 
right, and home. 
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GILLESPIB V. POOAHONTAS COAL & COKE 00. 
(Circuit Court, S. D. West Virginia. October 15, 1907.) ' 

1. Eemoval of Causes— FEDERAL Ootibt— Jubisdiction— Nonresidknct os 

Parties. 

Where a suit Is brought in a state court, and nelther plalntlff nor dé- 
fendant Is a résident of that state, It Is not removable to the Circuit 
Court of the United States solely on the ground of dlverslty of cltlzen- 
shlp. 

[Ed. Note. — ^For cases In point, see Cent. Dig. vol. 42, Removal of 
Causes, § 60.] 

2. Same>-Gloud on Title. 

Jurisdlctional Act March 3, 1875, c. 137, 18 Stat. 470, as amended by 
Act March 3, 1887, c. 373, 24 Stat. 552, and Act Aug. 13, 1888, c. 866, 
25 Stat 433 (U. S. Comp. St. 19Q1, p. 508), confers Jurlsdlction on a 
fédéral Circuit Court of a suit to remore a cloud from the title to land 
lylng wlthin the district where the suit Is brought, so, where nelther 
of the parties to a suit for such relief were résidents of the state in the 
courts of whlch the suit was brought, It was removable to the fédéral 
Circuit Court 

3. Same— Pétition fob Rbmovalt— Record. 

The record may be examined In aid of a pétition for the removal of a 
cause to the fédéral courts, where such averments do not disclose suffl- 
clent ground for Jurlsdlction on removal. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 42, Uemoval of 
Causes, § 1G7.] 

4. Same. 

A pétition to remove a cause to the fédéral Circuit Court should contaln 
the essential averments to show jurlsdlction on removal. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 42, Removal of 
Causes, |§ 166, 167.] 

6. ACKNOWLEDGMENT— Mode— Marribd Women. 

A certlflcate of acknowledgment to a deed, recltlng that W., wlfe of 
the grantor, being examined by the officer prlvily and apart from her 
husband, and havlng the writing fully explained to her, declared she 
had willingly executed the same and dld not wish to retract it, in ac- 
cordance wlth the décisions of the Suprême Court of Appeals of West Vir- 
ginia, where the Instrument was executed, was insufflcient to show that 
such feme covert acknowledged the deed to be her act. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Acknowledgment, 
SS 183, 203-207.] 

6. Partition- Nature or Proceeding— Tsial or Title. 

The common-law rule that a trial of title eould not be had in a suit 
for partition was changed by Code W. Va. 1899, c. 79, § 1 (Code 1906, 
J 3180), deelaring that the court in such cases sHall hâve jurlsdlction of 
the , questions of law afiCecting the légal title that may arise in the 
proceedlngs under whlch the court may pass on ail elaims of title ex- 
cept a title asserted by a stranger. 

T. JuDGMENT—CoNOLusivENESs— Issues Detebmined— Presumption. 

Where a court had jurlsdlction to détermine ail conflicting questions 
of title between the parties to a partition suit, it would be presumed that 
it dld so, and that the decree unappealed from finally adjudicated the 
interésts of the parties in the land in controversy. 

8. Infants— Action — Oonclusiveness of Decree. 

Where certain infants were parties to a suit for partition, a decree 
adjudicating their interésts became conclusive on them, their privies, and 
aliénées on the expiration of six mpnths after they became of âge witli- 
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out their having within that time directly attaeked the decree either 
by appeal or blU of revlew for error apparent on the face of the record. 

9. Partition— FOEM op Deceee. 

Where, in partition, the same title was decreed to certain dlstributees 
as was decreed to ail the other co-tenants, and was such as M., who 
ovvned the fee, was seised of in his lifetlme, the decree passed a fee 
to them, though it did not so state in ternis. 

10. Same— Construction. 

A partition decree recited that there were eight heirs to inherit the 
estate, and then purported to lay off and assign to each of theui their 
respective Interests, and to défendants grantors, who held mider a 
deed. which was invalid as to the heir but valld as to her husband, 
was awarded an equal one-eighth part. Held, that such decree could 
not to be construed as Intendlng to vest in defeudanfs grantor only the 
eurtesy interest of the busband, but a title to a one-eighth Interest iu fee. 

In Equity. 

Chapman & Gillespie, for plaintiff. 

Rucker, Anderson, Strother & Hughes and A. W. Reynolds, for 
défendant. 

KEIvLER, District Judge. This is a suit in equity brougtit in the 
circuit court of McDowell county, W. Va., by J. S. Gillespie, a 
citizen and résident of the state of Virginia, against the Pocahontas 
Coal & Coke Company, a corporation organized and doing business 
under the laws of the state of New Jersey, and a citizen and résident 
of said state of New Jersey, for the purpose of setting aside and va- 
cating, as clouds upon the title of plaintiff, certain deeds purporting 
to convey title to the défendant to certain lands in McDowell county, 
W. Va. The défendant in due time presented in the clerk's office of the 
circuit court of McDowell county, W. Va., its pétition praying for 
the removal of this cause into the Circuit Court of the United States 
for the Southern District of West Virginia, accompanied by a bond in 
proper form ; but it does not appear that any order was ever made by 
the state court either granting or refusing the prayer of the pétition. 
At the next term of the Circuit Court of the United States for the 
Southern District of West Virginia, a copy of the record of this suit 
in the state circuit court was duly filed, and thereupon the plaintiff 
moved the court to remand the cause to the circuit court of Mc- 
Dowell county, W. Va. The judge then sitting (the writer being ab- 
sent from his district) overruled this motion on the ground that no rea- 
son was suggested therefor. 

It is true that the pétition, standing alone, does not show any ground 
for the jurisdiction of the court upon removal, as it assigns no other 
ground than mère diversity of citizenship, and as the plaintiff is a citi- 
zen and résident of Virginia, and the défendant of New Jersey, this 
court, upon that ground alone, would hâve no jurisdiction to hear the 
cause. Foulk v. Gray et al. (C. C.) 120 Fed. 156; In re Wisner, 
203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264. However, upon in- 
spection of the record accompanying the pétition, it is at once seen 
that diversity of citizenship is not the sole ground of jurisdiction, as 
the suit is to remove a cloud from the title to land lying within the 
Southern district of West Virginia, and is therefore cognizable under 
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section 8 of the Jurisdictional Act of Mardi 3, 18r5 (chapter 137, 18 
Stat 472) as amended by the acts of 1887 and 1888 (Act Miarch 3, 
1887, c. 373, 34 Stat. 552, and Act Aug. 13, 1888, c. 866, 25 Stat. 
433 [U. S. Comp. St. 1901, p. 513]), and hence the suit was a remov- 
able one, and the motion to remand was properly overruled. See Dick 
V. Foraker, 155 U. S. 404, 15 Sup. Ct. 124, 39 L. Ed. 201; Greeley 
V. Lowe, 155 U. S. 58, 15 Sup. Ct. 24, 39 L. Ed. 69. 

It has long been held that the record maybe looked to in aid of 
the averments of the pétition, where thèse do not fully disclose suf- 
ficient grounds for the jurisdiction upon removal. See Ruckman v. 
Ruckman (C. C.) 1 Fed. 587 ; Suprême Lodge Knights of Pythias of 
the World v. Wilson, 66 Fed. 785, 14 C. C. A. 264. However, while 
it is true that the whole record may be looked to to ascertain whether 
jurisdiction exists, good pleading requires that ail essential averments 
be included in the pétition, and since the décision in Re Wisner, supra, 
has definitely settled that merely personal causes of action between 
citizens of différent states will not give jurisdiction save in the district 
of the résidence of either the plaintiff or the défendant, it is extremely 
important that, where removal is sought in a neutral jurisdiction, the 
grounds for such jurisdiction should be plainly set forth in the péti- 
tion itself, by showing the subject-matter of the suit. 

Corning now to the merits of the case, I désire to say first that the 
case has been ably presented by the eminent counsel on both sides, 
and I regret that the limited time at my disposai has prevented me 
from fully discussing ail the matters presented ; but, as I hâve come 
to the conclusion that this case is governed by one controlling proposi- 
tion, I trust to be excused from discussing other interesting features 
which are more incidentally presented. 

Briefly, the facts are as follows : One J. T. Myers owned a large 
tract of land in McDowell county, W. Va., which, upon his death, 
intestate, passed by descent to his eight children, one of whom was 
Mary L. B. Myers, who had, prior to the death of her father, inter- 
married with Thomas C. White. By deed dated December 9, 1887, 
White and his wife conveyed, or attempted to convey, to Harman 
Newberry, J. G. Watts, and William E. Peery, "their entire interest 
in the lands of Mary L. B. White's father (J. T. Myers), lying on 
the Dry Fork of Sandy river, in McDowell county, W. Va., said in- 
terest is one-eighth of said lands owned by the said J. T. Myers, de- 
ceased, the said parties of the first part warrant generally the title to 
the land hereby conveyed." That portion of the certificate of ac- 
knowledgment to the deed relating to the privy examination of the 
wife, etc., is as follows: 

"And the said Mary L. B. White, wife of said Thomas C. White, being 
examined by me privily and apart from her said husband, and having the 
said writing fully explained to her, declared she had willlngly executed the 
same and does not wish to retract it." 

Mary L. B. White died in 1888, leaving, surviving her, Thomas 
C. White, her husband, and four children, two of whom died in in- 
fancy, after.the death of their father, which occurred in 1891, and the 
other two, Mary White and Sterling White, are both living; the for- 
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mer having attained her majority in February, 1903, and the latter 
in August, 1905. In November, 1894, Jessie Beavers, who was also 
a daughter of J. T. Myers, and Henry Beavers, her husband, institut- 
ed a suit in the circuit court of McDowell county, W. Va., for the 
partition of the lands of which J. T. Myers died seised, alleging, 
inter aha, the deed from Thomas White and Mary L- B. White to 
Newberry, Watts, and Peery, and exhibiting a copy thereoî, ano also 
alleging the death of Mary L. B. White, leaving her husband and 
two infant children, Mary and Sterling, surviving her. To this bill, 
Newberry, Watts, and Peery, Thomas White, and Mary and Steriing 
White, infants, were made parties; the first three being proceeded 
against by order of publication. A guardian ad litem was appointed 
for Mary and Sterling White, and filed an answer on their behalf. 
In the final decree it is recited that Thomas White was proceeded 
against by order of publication, but this is not borne out by the rec- 
ord, and there is independent proof in the record of this case that 
Thomas White was dead, and had been dead since 1891. It may be 
well to point out that if this partition record could, by any possibility, 
be taken as proving that Thomas White was alive in 1894, it would 
also prove that he became and was the heir of his other two infant 
children who had survived their mother and meantime died. But 
neither the making of Thomas White a party to this bill, nor the pat- 
ently erroneous récital in the decree that he had been proceeded against 
by publication, could hâve any effect to déclare or prove that he was 
alive at the bringing of this suit, and the plaintiff has proved in this 
record that he had been dead for three years when the suit was 
brought. 

The land was partitioned in this suit, and 58.8 acres, being one- 
eighth of ail the lands partitioned, were laid ofï and assigned to New- 
berry, Watts, and Peery, and the decree was ordered to be recorded 
in the county clerk's office in accordance with the statutes of West 
Virginia. Subsequently, Watts and Peery conveyed their interest 
in this 58.8 acres to Newberry, and Newberry conveyed to the de- 
fendant, who in 1904 took possession of the lands by a tenant, who 
remained thereon until about June 23, 1906, when he suddenly left, 
and on the same day the plaintiff had a tenant take possession on his 
behalf. The circumstances indicate collusion between thèse tenants, 
though there is no direct proof of it. The plaintiff, at the time of 
bringing this suit, was the owner of whatever interest Mary and Ster- 
ling White had in thèse lands, and seeks to set aside the conveyan- 
ces under which défendant claims title, as clouds upon his title. 

The contentions of the défendant against the granting of the relief 
prayed for in the bill are two, namely: First, that the deed from 
Thomas C. White and Mary L. B. White to Newberry, Watts, and Pee- 
ry was a good and valid deed, and availed to pass the title of Mrs. 
White to her interest in her father's estate ; and, second, that, in any 
event, the decree in partition of the circuit court of McDowell coun- 
ty, assigning this 58.8 acres to the grantors of défendant, created 
title, and, that decree not having been appealed from or otherwise 
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directly impeached within the time required by law, it cannot now be 
attacked collaterally. 

If the first contention of the défendant were sustained, it would im- 
mediately end this case, as, if the proposition thus contended for 
were sound, Mary White and Sterling White never acquired any in- 
terest in this property, and consequently could never hâve conveyed 
any interest therein. Personally, I hâve no doubt but that the décisions 
of the Suprême Court of Appeals of West Virginia, construing the 
statute formerly prevailing governing the acknowledgments of mar- 
ried women to deeds purporting ito convey their separate estate, were 
wrong in principle, and I much doubt whether the présent court 
would sustain them. Sirailar décisions by the Suprême Court of Vir- 
ginia hâve recently been overruled by the case of Geil v. Geil, 101 
Va. 773, 45 S. E. 325, decided September 17, 1903, and, as stated by 
the court in that case : 

"It Is dlfflcult to comprehend how a marrled woman can déclare that she 
has wUlingly executed a deed and does not wish to retract it, wlthout thereby, 
In substance and effect, acknowledging the deed to be her act." 

Nevertheless, the présent state of the law, as determined by the 
suprême appellate court of this state, is in favor of the proposition 
that the deed hère in question does not avail to pass the title of the 
female grantor, and I feel constrained to abide by the law as so de- 
clared until that décision has been duly reversed. 

However, the défendant also relies on the decree in partition enter- 
ed by the circuit court of McDowell county, W. Va., to defeat this 
suit. Under the common law, as is well known, a suit in partition 
was merely a possessory proceeding, and was entirely inefficient to 
try title, and where the common law still remains in force, such is 
still the case. Many statutes hâve been passed in the différent states 
modifying the common law, and in West Virginia the extent of the 
jurisdiction is now (and was at the time of the partition suit made part 
of the record herein) governed by the provisions of section 1, c. 79, 
of the Code of West Virginia of 1899 (Code 1906, § 3180), which sec- 
tion reads as follows: 

"Tenants in common, Joint tenants and coparceners, shall be compellable 
to make partition, and the circuit court of the county whereln the estate, or 
any part thereof, may be, shall hâve jurisdiction, in cases of partition, and 
In the exercise of such .lurisdiction, may take cogiiizance of ail questions of 
law affectlng the légal title, that may arise in the proceedlngs." 

^ Construing this statute, the Suprême Court of Appeals of West Vir- 
ginia, in the case of Moore v. Harper, 37 W. Va. 363, decided that 
the court had authority to even pass upon an adverse claim to the 
land, but later bave held, in the case of Davis v. Settle et al., 43 W. 
Va. 18, 26 S. E. 557, Syl, point 5 : 

"Section 1, c. 79, Code 1891, authorizes a court of equity In partition cases 
to pass on ail questions of law touching the légal title of any one claimlng 
to share in the partition to the interest he claims, if his interest be such as, 
if valld, wlll make him a co-owner in the common subject with the plaintiff, 
as holding under the same right or title under which the partition is to be 
made ; but it does not authorize the court to pass on the title of a stranger 
claimiug under a différent title. adverse to the title under which the partition 



GILLESPIE V. POCAHONTA8 COAL & COKE CO, 747 

is to be made, nor can sueh str'anger and his hostile title be brnusht into 
such suit, and the conflict between the two hostile rights settled as incident 
to partition." 

To the same effect is Carberry et al. v. W. Va. & P. R. Co., 44 W. 
Va. 260, 28 S. E. 694. For full notes upon the changes introduced 
by statutes as to the jurisdiction to try title in suits for partition, see 
Nicely v. Boyles, 4 Humph. (Tenn.) 177, 40 Am. Dec. 640, and Carter 
V. White, 134 N. C. 466, 46 S. E. 983, 101 Am. St. Rep. 853, in the 
latter of which the doctrine in West Virginia is stated and referred 
to. In the case last referred to, the editor sums up the effect of thèse 
statutory changes as follows : 

"The gênerai pollcy of tlie American statutes, especially those of a com- 
paratlvely récent date, is to permit the parties in proceedings for partition 
to présent and hâve determined every material question relatlng to the title, 
so that, as the resuit of the proceeding, each person having an allotment made 
to hlm, and each purchaser acquirlng title under a decree of sale, may rest 
assured that he has acquired the title and interest of every person who has 
been before the court. Ail issues may be presented and determined which are 
necessary to the accomplishment of this resuit, and the détermination, when 
made, is final and concluslve, and none of the parties can maintain any subsé- 
quent action or proceeding Inconsistent with the détermination thus made." 

This language is just as pertinent, when applied to the recognized 
limits of jurisdiction in partition in West Virginia, as when applied 
to the wider jurisdiction obtaining in some of the other American 
States which permit adverse titles to be tried where the parties are be- 
fore the court, and which doctrine was applied in Moore v. Harper, 
supra. In this case no question of a stranger title arose. Ail the 
parties before the court derived such title as they had from the same 
fountain, and the court had the right — and must be conclusively pre- 
sumed to hâve exercised it — of deciding ail questions of conflicting 
title arising between thèse parties. 

The détermination of the questions involved was just as final as 
regards the interest of the infant parties, Mary and Sterling White, 
as though they had been adults, save in one aspect. Had they been 
adults, and had neglected for six months to directly attack the de- 
cree either by appeal or by bill of review for error apparent on the 
face of the record, their rights would hâve been forever concluded. 
Being infants, they had their right to the choice of one of thèse remé- 
dies, at any time within six months after the time when they severally 
became 21 years of âge — and, of course, their privies and aliénées 
had the same right and for the same period — but, in my judgment, 
the moment that Mary White passed the âge of 21 years and 6 months, 
without taking action to review and reverse the decree in the original 
partition suit, ail remedy as to her interest, if such she had, was gone. 
And the same thing was true of the interest of Sterling White after 
he had passed the âge of 21 years and 6 months. 

Counsel for the plaintifï, aware, I suppose, of the final character of 
decrees in partition, unappealed from and unreviewed, and of the 
effect of the record thereof under section 8, c. 117, Code 1899 (Code 
1906, § 3740), to pass title, hâve ingeniously sought to take the posi- 
tion that the court never decreed title to Newberry, Watts, and Peery, 
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and base it upon the fact that the language of the decree does not 
contain the words "in fee simple." It is enougli to answer that the 
same title was decreed to them as was decreed to ail of the other co- 
tenants,,and was merely such title as J. T. Myers, in his Hfetime, was 
seised of. 

Counsel further suggest that, at the time of the partition decree, 
Thomas C. White was still in life, and that a decree to Newberry, 
Watts, and Peery was proper to convey to them his life interest. If 
that fact had been proved in the partition case, it could only hâve serv- 
ed to embarrass the plaintifï in his claim of ownership of this tract of 
land, as, had Thomas White been then in life, he would hâve been 
the heir of his other two deceased infant children, and, under his 
deed to Newberry et al., at least one-half of this tract would havc 
been theirs, even had the court then and there pronounced said deed 
invalid to convey Mrs. White's title to the land. But the fact is that 
Thomas White died in 1891, threC; years before this suit was brought. 
It is true that Thomas White was named as a party to the suit, and 
that one of the decrees recites that process was served by order of 
publication on one "Thomas B. White"; but neither the affidavit of 
nonresidence nor the order of publication contains the name of Thomas 
White, though both are contained in the record, and, there being no 
suggestion of his nonresidence, he could not be legally served by order 
of publication, even if he were alive. But even had the affidavit of 
nonresidence and the order of publication as well as the decree con- 
tained his name, still the whole record would hâve been insufificient 
as proof that he was then alive, and hence the proof of his death in 
1891 does not controvert that record. The record of the partition 
would hâve to contain affirmative proof that Thomas White was then 
in life to warrant any presumption that an estate by the curtesy was 
what the court decreed to Newberry, Watts, and Peery. 

That it was the intent of the court to' decree a one-eighth interest 
in this land to Newberry, Watts, and Peery is abundantly shown by 
the following extract from the decree of March 13, 1895, providing 
for the appointment of commissioners and the partition of the land: 

"It is therefore adjudged, ordered, and decreed that: Jessie Beavers, au 
heir at law of Thos. J. Meyers, deceased, hâve her interest laid off and assigii- 
ed to her of the said land mentioned In said bill, being eight helrs to inherit 
said estate, said Jessie Beavers is to hâve one-eighth part of said real es- 
tate mentioned in said bill. W. F. Harman one-eighth of said estate, to hâve 
laid off and assigned to hlm. Minnle Moore to hâve two-thirds of one-eighth 
part laid off and assigned to her. Wm. P. Payne to hâve one-third of one- 
eighth part laid off and assigned to him. Rosa Lambert to hâve oue-eiglith 
part laid off and assigned to her. Harman Newberry, John G. Watts, and 
Wm. E. Peery to hâve one-eighth laid off and assigned to them. Kewee 
Creek Fiat Top Coal Company to hâve three-eighths of the real estate men- 
tioned in said bill laid off and assigned to said company." 

This language will not admit of any other construction than that the 
court is decreeing the partition Of the Thos. J. Myers lands with such 
title as Thos. J. Myers had thereîn at the time of his decease. 

Mary and Sterling White were made parties tO the suit for the same 
reason that their mother, if alive, would hâve been made a party, 
that they might contest, if they desired, the instrument by which, it 
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was alleged, their mother's interest had been conveyed. For the same 
reasons Charles W. Myers, Clifton Myers, and Annie Myers, his 
wife, James L,. Williams and Margaret, his wife, née Margaret My- 
ers, and at the time of suit Margaret Hall, and Mary Myers, widow 
of J. T. Myers, who had united in a deed conveying a three-eighths 
undivided interest to the Kewee Creek Fiat Top Coal Company, were 
made parties to the bill ; but the land was assigned to their grantee 
without any référence whatever to them. 

Again, a deed is exhibited with the bill in partition showing that 
Minnie J. Myers, before her marriage to J. W. Moore, had made a 
deed purporting to convey her interest to W. F. Harman. Again, 
after her marriage, she and her husband made a deed conveying one- 
third of her interest to W. P. Payne. Ail of the parties interested were 
before the court, and the decree assigns to Minnie J. Moore two- 
thirds of her interest and to W. P. Payne one-third of such interest, 
with no explanation whatever a« to why the entire interest is not 
assigned to W. F. Harman in accordance with the provisions of her 
earlier deed. 

There results a necessary implication that the court held the deed 
from Minnie J. Myers to W. F. Harman to be inefïectual to convey 
to said Harman her interest, and so in this case there results a neces- 
sary implication, from what the court did, that the deed from Thomas 
White and Mary L. B. White to Newberry, Watts, and Peery was held 
effectuai to convey that interest, and that holding, if erroneous, could 
only hâve been corrected by an appeal or a bill of review sued out 
in season. 

Counsel for plaintifï earnestly insist that the decree of the court, 
which thèy say they hâve no wish to attack collaterally, was entirely 
proper and consistent with the theory that Thomas C. White was still 
alive, and that the court was assigning his curtesy to Newberry, 
Watts, and Peery. I cannot agrée that the decree would be correct 
with that as the object of the decree, as it would be the dutyof the 
court (and so presumed to be donc) to assign the remainder aftçr 
the détermination of the particular estate. As I hâve already pointed 
out, there are insuperable obstacles in the way of the theory' that 
Thomas White was then alive, and that it was his curtesy that was 
assigned to Newberry, Watts, and Peery. If he was then alive, hé Was 
the owner of one-half of the remainder of the tract by the ; death 
of his other two children, and his interest so acquired would ihave 
passed to Newberry, Watts, and Peery under his gênerai warfanty 
deed. 

In addition to this, if Thomas White did not die as and whén he 
is proved to hâve died in his suit, he is not dead for the purposes of 
this suit, and the plaintiff now has no standing to bring this suit. 
There is no proof whatever that he died after the fîling of the parti- 
tion suit, and if, as contended, he is shown to hâve been then- àlive, 
he is still alive, and will be immortal. 

In my judgment the decree in the partition suit can only be con- 
strued as vesting in Newberry, Watts, and Peery the title derived from 
J. T. Meyers, and, so construing it, there is no equity in the bill, 
and it will, accordingly, be dismissed. 
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REED V. NORFOLK & W. RY. 00. 

(Circuit Court, S. D. West Virginia. Notember 19, 1907.) 

1. MÀSTEE AND Servant— Injueies to Servant— Raileoads— Négligence. 

A train contalnlng three flat cairs loaded with steel rails ari-lved in 
defendant's yàrd at 3 o'clock a. m., and at 11 o'clock plaintifC, a mem- 
ber of a yard crew, wils dlreeted to detacli the cars from the tîaln, and 
remove them to another part of the yard, One of the cars was equlpped 
with a drop brake, which, when plaintifC attempted to use it, was stand- 
ing up not in Its proper position, and, on plaintlff's taking tiold of the 
handle to release thé brakeâ on the car, the brake stem suddenly slipped 
down, throwing plaintlff from the end of the car and injuring him. After 
the accident, the brake v?as inspected apd shown to be In proper worklng 
order. Held, that such facts, in the absence of évidence that the car 
was properly Inspected between the time it arrived in the yard and the 
tlme plaintifC was Injured, were sufficlent to establlsh a prima f acie case 
of defendant's négligence. 

[Ed. Note.-— For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, i 215.] 

2. SaME— CONTRIBUTOEY NEGLIGENCE. 

Plalntiff, never having used a brake of that character before and havlng 
seen very few of them, was not négligent In attemptlng to use it wlthout 
examination when he found it In an upright unnatural position. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, § 694.] 

3. Samb^Inspection— BuEDBN OF Peoof. 

Where plalntiff, a brakeman, was Injured whlle using a drop brake 
on a flat car with which he was unfamillar, whlch was standing in an 
unnatural position àt the time hé attempted to use It, and plaintlff's évi- 
dence Indieated that the car had been standing as part of the train in 
defendant's yards from 3 o'clock a. m. iintil 11 o'clock a. m., when the 
accident occurred, the burden was on -défendant to show a proper and 
reasonable Inspection of the car wlthin such perlod, or that the train 
had been moved or the brake used after Inspection by plaiutiff's fellow 
servants. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 898, 902.] 

4. Samb— Chaeactee of Inspection. 

The duty of inspection is an unassignable duty of the master, so that, 
no matter by whom It is perf ormed, the inspection must be as reasouably 
thorough and careful as though performed by the master in person. 

5. Same— Instructions. 

Where plaintifC, a brakeman, was injured by a drop brake in an Im- 
proper position, an instruction that, whlle it was defendant's duty to 
provide reasonably safe cars and brakes, still, if the brake in question 
was out of repàir, plalntiff could not recover uuless défendant knew 
of the condition of the brake and failed to remedy the same or notlfy 
plalntiff thereof or had an opportunlty to inspect and failed to do so, 
was mlsleadlng as authorlzing a verdict for défendant, if an Inspection 
wlthout référence to Its character was in fact made. 

6. Same— ReS Ipsa IiOquitub— Circumstantial Evidence. 

The maxlm, "res ipsa loqultur" has no application to a case between 
master and servant, but this rule does not prevent the establishment of a 
master's négligence in an action for injuries to a servant by the circum- 
stances surroundlng the accident. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 881, 898. 

Application of doctrine of res ipsa loqultur In actions for injuries to 
sei-vants, see note to Carnegie Steele Co. v. Byers, 82 C. C. A. 121.] 
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Trespass on the Case. Upon motion for new trial. 

Rummell & Higginbotham, J. H. Gaines, and Staige Davis, for 
plaintiflf. 

Jos. I. Doran, Théodore W. Reath, and Holt & Duncan, for défend- 
ant. 

KELLER, District Judge. Tlie accident on account of whicli tliis 
suit was brouglit occurred on tiie yards of tiie défendant company at 
Bluefield, W. Va., on October 6, 1905, about 11 o'clock a. m. Tlie 
plaintifï, a brakeman of some seven years' expérience, was a member 
of a yard crew, and on the morning of the accident this crew had re- 
ceived orders to detach from a freight train which had arrived at 
Bluefield from Roanoke, Va., at about 3 o'clock a. m. that morning, 
three fiât cars loaded with steel rails, and remove them to the east 
end of the yard, there to be unloaded. The rails protruded so far 
beyond the east end of the easternmost car that it was impracticable 
to couple the yard engine to said car, and, in conséquence, an attempt 
was made by the crew to roU the three cars by gravity down the 
track far enough to permit the engine to be brought in rear of them. 
The crew consisted of E. H. Johnson, the conductor, who boarded 
the easternmost car, the plaintifï, who boarded the middle car, and 
one Compton, another brakeman (deceased at the time of tria.1), who 
boarded the westernmost of the three cars. The middle car was a 
flat car belonging to the Georgia Southern and Florida Railroad Com- 
pany, and was equipped with what is known as a "drop" brake ; that 
is to say, the brake stem, when not held up by the brakeman for the 
purpose of putting on or taking ofï the brake, would normally drop 
down under the car until the handle (an ordinary cross-bar forming 
with the brake staff a figure something like the letter "T") would rest 
upon the floor of the car. The other two cars were ordinary flat cars 
of the Norfolk & Western Ry. Co. equipped with stationary brakes. 
The uncontroverted testimony of the plaintiff upon the trial showed 
that, though he had been a brakeman for the time mentioned, he had 
never used a brake of this character before, and had seen very few of 
what are known as "drop" brakes. A witness from the Georgia South- 
ern & Florida Railroad testified that this type of brake is quite common 
on flat cars in the south, being largely used in connection with the 
lumber industry; and that latterly many of thèse brakes are made 
so that the brake stem can be kept elevated, when desired, by means 
of what is known as a "cotter key" inserted through the stem. The 
uncontroverted testimony of the plaintifï further showed that, when 
he boarded this car, the brake was set, and that the brake stem was 
standing up (thus being in an abnormal position for that type of 
brake when not being handled) ; that upon his taking hold of the 
brake handle, in order to release the brakes, the brake stem sudden- 
ly gave way — that is, slipped down — and he was precipitated from 
the rear end of the car upon the track and in front of the following 
loaded car (ail of the three cars being .slowly moving at the time), and 
was thus injured, resulting in the loss of one leg and other injuries. 
The déclaration, in substance, charged that the défendant was negli- 
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gent, in that it faîled to furnish plaintiff a safe brake with which to 
work; that the same was improperly constructed, out of repair and 
dangerous, and, being an unusual appliance, unlike the brakes on 
defendant's cars, acted as a trap and thus occasioned the plaintiff's in- 
juries. The défendant demurred to the déclaration, which demurrer 
was overruled, and, issue being joined upon defendant's plea of "not 
guilty," the évidence was introduced, and at the conclusion of ail the 
évidence the défendant moved the court for a peremptory instruction 
to the jury to fînd for the défendant, which motion being overruled 
the jury found for the plaintiff a verdict in the sum of $10,000, and 
answered certain spécial interrogatories, propounded by the défend- 
ant, in accordance with its gênerai finding. The matter is now be- 
fore me on a motion to set aside this verdict, and to grant to the de- 
fendant a new trial. 

This case has been ably argued, both orally and by written and 
printed briefs, and I désire to express to counsel on both sides my ap- 
préciation of the care and labor bestowed upon what I conceive to 
be a remarkably difficult question, It is undoubtedly true that the 
gênerai rule governing the proof requisite in the case of servants in- 
jured by defects in machinery or appliances requires that the plain- 
tiff prove, not only the defect, but that the master either knew of it, 
or that it had existed for a sufficient length of time to warrant the 
fair presumption that he should hâve known of it. In this case we 
hâve a curious situation. Under the proof at the trial, there was no 
defect in this brake. It was carefully inspected immediately after 
the accident by two compétent inspectors, who separately manipulated 
the brake, and each time, upon releasing it, it responded to the law 
of gravity, and dropped to its proper position, thus showing that it 
was in proper working order. On the other hand, we hâve the equal- 
ly positive proof that at the time the plaintiff attempted to use this 
brake, a few minutes before this inspection, it was standing upright, 
out of its normal position, and presenting a trap which undoubtedly 
caused the in jury to the plaintiff, and there can be no question (to 
my mind) of contributory négligence on the part of the plaintiff. This 
fact of the abnormal position of the brake stem being established, let 
us See whether it is not a warrantable inference to be drawn there- 
from that this abnormal position had continued since the last time 
the brake was manipulated. The position was exactly contrary to 
the law of gravity, and therefore could not hâve occurred of itself, 
or by the motion of the car in being transported from place to place, 
and therefore may, as I believe, be fairly inferred as having existed 
since the brake was last set. The train came in as a whole about 3 
o'clock a. m., and, according to the testimony of défendant, was in- 
spected between that hour and 6 o'clock a. m. The évidence as to 
that inspection was before the jury, and I may hère say that, had that 
inspection been of the character of the subséquent inspection, I should 
hâve had no hésitation in directing a verdict for the défendant. Had 
the inspectors, or either of them, been able to assert that the brake 
on this car was then in normal position, clearly no liability could hâve 
attached to the company because of the accident some hour s later. 
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But the évidence as to the character of that inspection was before the 
jury, and the, jury found upon a spécial interrogatory that the inspec- 
tion thus and then given was not a proper or suiïicient one as a mat- 
ter of fact. This inspection was made by Messrs. D. D. Tynes and J. 
B. Carter, who inspected cars arriving from the east at night, and who 
testifîed that between the hours of 6 p. m. on October 5, 1905, and 
6 a. m. on October 6th, they inspected between 500 and 6O0 cars, and 
that the method of inspection was for one man to walk on each side 
of a train with a torch in his hand. The jury found, and I cannot 
say they were not justified in finding, that an inspection so made, at 
night and with such a number of cars to inspect, was not a proper 
and reasonable inspection. Had the jury answered this spécial in- 
terrogatory otherwise, it would hâve been as much my duty to direct 
a verdict for the défendant as it would had the inspectors been able 
to testify that, at the time of this inspection, the brake was in good 
condition and normal position. 

Of course, the évidence and the spécial fînding of the jury still 
leaves open one question, namely: Was the train moved, or the 
brake handled, after the inspection and before the accident? Was 
it the duty of the plaintifï to throw light upon this question, or is 
it the duty of the défendant? In the first place, is there any fair in- 
ference that the train was moved or touched? It arrived at 3 a. m. 
October 6, 1905. At 11 a. m. this crew was sent to detach three 
cars from it, and shift them to the east end of the yard to be unload- 
ed. Thèse cars were undoubtedly found with brakes set, attached to 
the train that came in at 3 a. m., and there is nothing by way of in- 
ference to show that they had been moved or handled, and, if they 
were so handled,' the knowledge of the fact (which would be by way 
of défense to the défendant) was much more likely to be within the 
knowledge of the défendant than of the plaintifï. Besides, if any 
burden rested on the plaintiff as to this question, it would hâve been 
to prove a négative, namely, that the car had not been touched, and I 
do not think the law properly lays that upon him. The main question, 
as it seems to me, to be determined in this case, is whether the facts 
attending the injury, as proved in the case, make a prima facie case 
of négligence against the défendant, and I am frank to say that, under 
the peculiar circumstances shown hère, I am strongly inclined to think 
they do. 

We can, I think, as I hâve before stated, eliminate from the case 
any possible question as to contributory négligence; and I also think 
we can eliminate any question as to the ordinary risks assumed by a 
railroad brakeman. This situation, as it presented itself at the time 
of the accident, presented what may be well styled a "trap" to the 
brakeman ; and, in the light of what occurred, and of what was disclos- 
ed by the subséquent inspection of the brake, it can fairly be said that 
the abnormal position of the brake was due to the négligence of some 
person other than the plaintifï, and that such . négligence was the 
proximate .cause of his injury. That such condition had existed since 
the last time of handling the brake was, I think, not only a fair, 
but an irrésistible inference; and, having thus established that this 
162 F.— 48 
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abnormal and dangerous condition existed ^preciably prior to the 
time of the accident, and that it could only hâve been caused by some 
Personal négligence, it seems to me that the burden shifted to the 
défendant tè.ishow that such condition was not attributable to any 
négligence with which it was properly chargeable. This it sought 
to meet by proving an inspection within a proper and reasonable time. 
I hâve already stated that had that inspection been as thorough as 
the one made immediately subséquent to the injury, or had the jury 
found that the inspection was a proper and sufficient — or, in other 
words, reasonable inspection — the burden thus shifted would hâve 
been successfully met, or had the défendant shown that the train had 
been moved, or the brake used, after the inspection, by the fellow 
servants of the plaintiff, no recovery could hâve been had. But it is 
surely and clearly the law that the duty of inspection is one of the 
unassignable duties of the master, and, no matter by whom it is per- 
formed, the inspection must be as reasonably thorough and carefuï 
as though performed by the master in person; and, to relieve from 
responsibility, it is not enough to show that an inspection was made 
within a reasonable time, but the character of the inspection must be 
such as to show that it was a reasonably thorough one under the cir- 
cumstances of the case. It was upon this view of the law that I 
declined to give the "second" spécial instruction asked for by the 
défendant, which reads as follows: 

"The court further Instructs the jury that, whlle It was the duty of the 
défendant to provide cars and brakes reasonably safe for the plalntîfC to 
work wlth and upon, stlU that if the brake complalned of was upon a forelgn 
car recently brought upon the Une of the défendant, and was improperly 
constructed, or out of rapalr, and, as a resuit of such Improper construction 
or lack of repalr, the plaintiff recelved the injury complained of, the plain- 
tiff cannot, notwlthstandlng thèse facts, recover, unless they further flnd 
that the défendant elther knew of the condition of the brake and falled to 
remedy the same, or notify the plaintiff thereof, or had an opportunlty to ^ 
inspect the same, and failed to do so." 

The vice of this instruction lies in the fact that it is misleading to 
the jury, so that they would necessarily hâve to find that, if an inspec- 
tion was made, the défendant was relieved from liability regardless 
of the view of the jury as to the character of the inspection as dis- 
closed by the évidence. I feel quite sure that so much of this instruc- 
tion as was proper was fairly embodied in my gênerai charge. In 
this case I hâve only held that I do not consider that the plaintifï, in 
view of the character of the night inspection of this car and the jury's 
iînding in regard thereto, was bound, as a part of his case, to prove 
that no one had tampered with the brake between the time of such 
inspection and the time of the injury. The car was constructively 
in the custody of the master, and not of this servant. The car when 
used by this servant was found with brakes set and attached to and 
still a part of the train that had corne into the yard at 3 o'clock a. 
m., and there was absolutely nothing in the case to indicate that it 
had been handled or moved since its inspection, and hence nothing to 
indicate that this brake stafï could hâve got into its' abnormal posi- 
tion by being handled after that inspection, and I must hold that it 
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was no part of plaintiff's duty to affirmatively show that this car, in 
the custody of défendant, had not been handled since said inspection, 
in order to make ont his prima facie case. 

Some courts hâve gone much further than this. In Crawford v. 
United Railwavs & Electric Company of Baltimore, 101 Md. 402, 
61 Atl. 387, 70 L. R. A. 489, it was held that: 

"A System for inspection of the Impleinents furnislied for tlie use of em- 
ployés cannot be regarded as adéquate wliieli does not provide for safe 
<-ustody of the thlng inspected durlug any substantial intei"val l)etween its 
inspection and its use." 

In this case the injury was occasioned by the giving way of a 
handhold on a summer car on its first trip in the morning, by reason 
of which a conductor was injured. This car had finished its last trip 
at 1 a. m. the previous night, and for lack of room in the car barn 
was allowed to stand in the street outside of the barn until it went 
out again in the morning. At 2 :30 a. m. it was inspected by an in- 
specter, who testifîed that he took hold of each handhold on this car 
with both hands, and swung his full weight thereon, and was pre- 
pared to say that there was no crack in that handle that night. The 
accident occurred on the first trip of the car which left the barn at 
6 o'clock a. m. There was no évidence as to how the defect to the 
handhold occurred. It is to be remembered, as pointed out in the 
opinion in this Maryland case, that it is decided with full knowledge 
and appréciation of the fact that it was and is the settled law of Mary- 
land that where injury was the conséquence of the incompetency or 
neglect of a fellow servant, even if he be an inspector, no recovery 
can be had, and in this respect the Maryland doctrine is more strin- 
gent than that obtaining generally. The court found, however, that 
no négligence could be attributed to the inspector, but that the Com- 
pany had been guilty of négligence in not providing for the safe cus- 
tody of the car between the time of inspection and its use by plain- 
tiff. In Southern Pacific Co. v. Lafferty, 57 Fed. 536, 6 C. C. A. 479, 
where the injury was occasioned by a collision between two "live" en- 
gines which had in some unexplained way run away from the rail- 
road yard where they had been left after the day's run, and the train 
on which plaintififs' intestate was a brakeman, it was said : 

"It is the duty of a railroad company to see that its locomotive englues, 
after their run, are left in a place of safety. If left where they are liable 
to be put in motion by the careless, négligent, or wUful act of outside parties, 
it is as much the duty of the railroad company to see that they are prop- 
erly guarded to prevent acci-ients from occurring as it is to see that a 
sufflcient number of employés are put on 'board the trains set in motion by 
its own orders." 

And, commenting upon this statement, the court, in the case of Craw- 
ford v. United R. & E. Co., supra, adds : 

"And, as a corollary from this, it follows that where^■er the safety of 
a servant dépends upon the inspection of some agency of the master which 
is negligently exposed in an unsafe place after inspection, and betore its 
use, the master will be liable for injury resulting from snch négligence." 

Again, in Smith v. New York, S. & W. R. Co., 46 N. J. Law, 7, 
where loàded cars set on a side track and chocked by a tie escaped 
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on the main track and caused a collision, the question of tbe compa- 
ny's négligence was held to be for the jury, though therc: was no 
proof as to how the cars escaped. Thèse cases hâve been referred 
to because of the strenuous contention of counsel for fhe défendant 
that it was the duty of plaintiff to prove as part of his prima facie case 
when this brake staff got out of repair, or out of position, and refers 
to the charge of the court as sustaining that view, and I think the 
oral charge does, in a measure, sustain the view, and therein I be- 
lieve the charge is, in a measure, wrong. I still think that, if the évi- 
dence disclosed a use of this car by the fellow servants of the de- 
fendants after the inspection of the train as it came into the yard, it 
would go to show that its condition was the resuit of such use, and 
so rebut the prima facie case made by plaintiff ; but I further believe 
and hold that, if such movement and use occurred, it was the duty 
of défendant to show it affirmatively as part of its case, and that it 
is neither to be presumed to hâve occurred, nor is it the affirmative 
duty of plaintiff to show that it did not occur. Why should it be? 
The car was -in the custody of the company, not of the plaintiff. If 
it was used and moved by the company's employés in the course of 
their duties, it was donc by the company's direction, and it should and 
would know it. If, on the contrary, it was tampered with by an out- 
sider, as suggested in defendant's supplemental brief, the cases just 
cited hold that a failure to use proper care to prevent or disco ver such 
act was négligence of the company. 

What, then, in the absence of a showing by défendant that the 
car was handled after its inspection by the fellow. employés of the 
plaintiff, should prevent a jury from reasonably inferring that the 
position of this brake staff, which was abnormal, and constituted a 
trap for the plaintiff, had existed since before the train inspection prov- 
ed by défendant? The abnormal position, being opposed to the law 
of gravity, was clearly pre-existing in its nature. It could not occur 
of itself or in the mère moving of the car. It was the resuit of some 
prior use of a brake by ahuman being, and was utterly dissimilar 
to those défects whiçh may occur at any time and from unknown caus- 
es. I do not think it iS asking too much of a défendant when it goès 
into its case by way of défense to show, if it can, that a car shown to 
be out of order when plaintiff was injured had been prior to such 
time, and after its inspection, moved or handled by it, through its 
servants; and, when it fails so to do, the jury has a right to infer 
that such movement or handling did not occur. 

Considérable time was given in the argument to the discussion of 
the maxim, "Res ipsa loquitur," and as to whether this maxim has 
any application to cases arising between master and servant. In the 
courts throughout the United States generally the apjilicability of this 
doctrine is involved in great doubt and uncertainty, a great part of 
which is no doubt due to the fact that many décisions are catalogued 
as coming under this maxim which, strictly speaking, bave no oc- 
casion to be referred to it, but may be decided with sole référence 
to the gênerai rule of circumstantial évidence. The United States 
courts hâve ruled with unanimity that the maxim, "Res ipsa loquitur," 
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has no application to cases between master and servant. Patton v. 
Texas & P. R. Co., 179 U. S. 658, 31 Sup. Ct. 375, 45 L. Ed. 361 ; 
Sliandrew v. Chicago, St. P., M. & O. R. Co., 142 Fed. 320, 73 C. 
C. A. 430. I hâve no wish to enunciate in this case a différent rule, 
and I feel bound by that so frequently enunciated, but I feel also cer- 
tain that in so holding the fédéral courts never gave expression, or 
intended so to do, to the view that the gênerai doctrine of circum- 
stantial évidence was to be ignored or limited because the case in 
which it was to be applied happened to be one between a master and 
a servant. For a valuable and master ly discussion of the subject of 
the applicability of the maxim, "Res ipsa loquitur," as between mas- 
ter and servant, and more particularly of the proppr distinction be- 
tween that rule and the rule as to circumstantial évidence, I refer to 
the editorial case note to Fitzgerald v. Southern Railway Co., as re- 
ported in 6 L. R. A. (N. S.) 337 et seq., and which note, but for its 
length, I would feel very much like quoting almost in toto, as it so 
fully and admirably discusses and illustrâtes this vexed question. Re- 
ferring to the gênerai confusion that exists as to the position of courts 
generally, upon the subject, the leamed author of the note says: 

"With respect to cases that liave held that the accident, in connection with 
the circumstances attending the same, was sufflclent to malie a prima facie 
case of négligence, the difîiculty arises mainly from the fact that the déci- 
sions turn largely upon the circumstances of the particular case ; and sorae 
of the cases of this liind are hardly to be distinguished from cases which 
merely apply the gênerai rule that a fact in issue may he established prima 
facie by circumstantial évidence without any direct évidence." 

Further on (page 343) the author says : 

"To restate in the llght of this distinction the distinctlve funetion of the 
rule res ipsa loquitur: It is by the assumption of the postulate that physical 
causes sucb as are shown to hâve produced the accident do not ordinarily 
exist in the absence of négligence to permit the jury to infer some antécédent 
fault of omission or commission on the part of the master from circumstances 
which merely point to the physical causes of the accident, and which, apart 
from that postulate, hâve no tendency, in and of themselves, to point to négli- 
gence as th-e responsible human cause of the accident, and which do not 
disclose conditions the existence of which may, without référence to any 
antécédent fanlt of omission or commission, be found by the jury to con- 
stitute négligence. The compara tively limited funetion of the distinctlve 
rules res Ipsa loquitur may be expressed In a différent way by the statement 
that cases which deny that the rule ever applies as between master and serv- 
ant do not prevent the jury from inferring négligence from circumstances, 
in addition to the mère physical causes of the ln.1ury, which indicate some 
antécédent fault of omission or commission on the part of the master as 
the responsible, human cause of the very accident in question, nor interfère 
with the snbmission to the jury of the question whether the existenc-e of 
certain conditions, in and of itself, constitutes négligence without référence 
to any antécédent omission or commission on the part of the master." 

This language clearly shows that a resort to the maxim, "Res ipsa 
loquitur," is not necessary when the circumstances of the case, as 
shown before the Jury by the évidence, do point to the responsible 
human cause of the accident, and tend to show an antécédent fault 
either of omission or commission, on the part of the master. As I 
hâve heretofore pointed out, in the case at bar the évidence, aside from 
showing the mère physical causes of the in jury, showed that the 
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existing condition of the brake stem in its abnormal position was the 
resuit of human agency and human négligence on the part of thé 
last user of the brake; that this condition indeed could not hâve oc- 
curred'.save by human intervention; and that it was, in its nature 
coritinuihg, at least in relation to the past, inasmuch as it could not 
hâve arisen of itself or by the mère movement of the car. In addition 
to fhis, the évidence was that this car came into the yard as a part of 
a train from Roànoke at 3 o'clock a. ni., was inspected as a part of 
that train, and the évidence as to the method of that inspection was 
before the jury; and that, when plaintifï came to it in the morning, 
it was still attached to that train. The jury found as a fact that the 
inspection made that night was not a reasonably careful inspection, 
and there was évidence from which a reasonable man might hâve so 
found. I arri of opinion from thèse facts that the jury, as reason- 
able men, were justified, in inferring, in the absence of évidence to the 
contrary by the party in whose charge this car was from the time of 
its arrivai until the time when plaintiff was called upon to use it, 
that the condition of the brake stafï thereon, as it was when he used it, 
had existed at the time the car wàs first inspected, and that the de- 
fendant was négligent in said inspection, and that such négligence 
was the proximate cause of the injury to the plaintiff. 

Wherefore the motion to set aside the verdict and award to the 
défendant a new trial will be overruled, and judgment will be entered 
on thé verdict of the jury herein. 



riRMENT v. BERWIND-WHITE COAL MINING CO. 
(Circuit Court, S. T». New York. June 27, 1908.) 

1. Master and Servant— Injuby to Servant— Aotion-^Instructions. 

In an action by a servant against tlie master to recover for a personal 
injury resulting from an explosion of steam pipes in a boiler room 
where plaintiff was working an Instruction wa3 not erroneous wliioh 
cUarged, In efCect, tliat It was tlie "absolute duty" of défendant to ex- 
ercise reasonable and due care to provide a reasonably safe place and 
reasonably safe and well-constructed appllances, and keep them in a 
safe and proper condition. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and 
Servant, §§ 1150-1154.] 

2. SaME— BUKDEN OF PBOOF. 

While the burden of provlng defendant's négligence In such case rested 
on tbe plaintiff, where he gave crédible évidence that certain dangerous 
defects In the machlnery and appllances existed on and prior to the 
day of the accident, and were known to défendant, the burden was 
thrown on défendant to show that they had been repaired or dld not 
exist. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §1 900-905.] 

3. Same— Instructions. 

instructions in an action by an employé against the master to recover 
for a - Personal Injury resulting from the burstlng of steam pipes in 
defendant's boiler house reviewed, and held not to contain any material 
or prejudicial errors which entitled défendant to a new trial. 

On Motion to Set Aside Verdict and for a New Trial, 
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Ira B. Wheeler, for plaintiff. 

Theall & Beam (Austen G. Fox, of counsel), for défendant 

RAY, District Judge. The plaintiflF, Joseph Firment, had been in 
the employ of the défendant about 18 years, and had every appearance 
of being an honest and reliable man. He was evidently not an educat- 
ed man and spoke broken English, and there was some difficulty, at 
times, in getting at his exact meaning. On the 3d day of December, 
1905, Sunday, the plaintiff, as he claims, was working in and about 
the boiler house at shaft or slope 7 of défendant at Horatio, Pa., 
concededly in the employ of défendant at the time, although it was 
denied he was working on the day in question, or that it was his duty 
to work, when he was severely and permanently injured by being 
struck on the limb below the knee by a part of the steam pipes, etc., 
connected with the boilers in the boiler room, which was thrown 
against or upon him by reason of a sudden explosion of such pipes 
or some part of them, whereby one or more sections were thrown out 
with great violence, and the room filled with steam. The plaintifif 
claimed, and gave évidence tending to show, that he had regular duties 
in and about this boiler house, and that on the day of the accident 
and in jury he was not only attending to them, but was called upon by 
one of his superiors, who was making repairs in this boiler room, to 
assist, and that he did and was on his way through the boiler room to 
perform other duties assigned him by défendant when the explosion 
occurred and the injury was received. The défendant, on the other 
hand, contended, and gave évidence tending to show, that this was not 
true ; that plaintifï was not at work or called upon to work on the day 
in question, and was an idler, interloper, spectator at the time, having 
no business to do or duty to perform at the boiler house. No point 
is made on this motion that there was error in admitting or rejecting 
évidence. The motion is based on alleged errors in the charge to the 
jury. The court instructed the jury pomtedly and explicitly that if 
the plaintiff had no duties to perform there that day, or that if he had 
been performing duties for défendant, and had reasonable time to 
get away, and had not left, but was hanging about as an idler or inter- 
loper when the accident occurred, he could not recover. 

The plaintiff claimed that certain sections or a certain section of 
this pipe with tees and nipples was badly out of repair some little 
time prior to the accident, and in a dangerous condition, so that an 
explosion was liable to occur, although he did not appreciate the dan- 
ger, and that it was temporarily fixed up and braced to prevent the 
part that did blow out from blowing out, and that he was told a new 
part would be put in, etc., and that he relied thereon. He also claimed 
it was not properly, efficiently repaired by compétent persons if re- 
paired at ail prior to the accident, and that he did not know such 
fact, and remained and worked there and received his injury when in 
the line of his duty to défendant as its employé ; also that the risk of 
thèse defective pipes was not one he assumed. A Mr. Cook was the 
superintendent of défendant in charge there, and Howard Deffen- 
baugh was a foreman under him, and it was conceded he had power 
to set the plaintiff at work in the boiler house, if he did, which alleged 
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fact défendant denied. On the 19th day o£ November, 1905, tlie 
plaintiff fclaims that the repairs were made and the bracing- done, but 
that one of the flanges was left cracked. Thomas WiUiams was the 
fire boss and Thomas Mendes was machine boss inside, and one Er- 
nest Johnson was also a machine boss. The plaintiff was injured 
December 3d, and did no work after that during that month. His 
time waS made out, and returned or turned in at fovir days. The plain- 
tiff claimed he did extra work, and that this month he did one 
day's extra work, and that the défendant itself counted Sunday as 
a full day's work and paid him therefore, and hence that his time and 
account for the month made out by défendant and given him was very 
material and quite conclusive that défendant recognized him at the 
time as in its ëmploy on Sunday when injured. 

In charging the jury as to the duty of the défendant to the plaintiff, 
assuming him tohave been at work by authority of the défendant and 
for it on Sunday, the court said : 

"Now, gentlemen, as mntter of law, it was the absolute duty of the dé- 
fendant Company to provide a reasonably safe place for tlie plahitiff to work, 
having due regard to the kind of work to be done and the conditions under 
which it was to be performed, and, of course, this boiler house would not bc 
a reasonably safe place in which to work if the machlnery, pipes, etc., was 
in such a condition that It would he liable to explode, go to pièces, fly about. 
It was also tlie duty of the défendant, as to maehinery and appliances, to 
furnish reasonably safe and well-constructed maehinery and appliances, 
Including thèse bollers and pipes, and by pipes that includes the pipes, 
flanges, and nippleë. Understand, I will not uame them each time as I go 
along. I am not going to mention each part, because when l speak of pipe, 
I meàn the whole unless I so specify. It was also the duty of the défend- 
ant as to pipes and appliances to furnish reasonably safe and well-construct- 
cd maehinery and appliances, Including the boilers and pipes, and to keep 
them in a safe and proper condition, exercising reasonable and due care so 
to do. It was also the duty of the défendant to use reasonable care to 
properly Inspeet the same from time to time, and see that they were in a 
reasonably safe and proper condition and free from serlous or daugerons 
defects. If any defeets or defect in thèse pipes were discovered by or known 
to the défendant or to its inspecter or superintendent, then it was its duty 
to properl,y repair, and, if unsafe, to discontinue the use thereof or properly 
warn or notify its employés working with and about such appliances and 
maehinery of the danger of so dolng. 

"If this pipe and flange or either of them or any of them that particular 
one or any of them, If they were out of repair and defective in the respects 
named or described so as to be unsafe, then it was the duty of the défendant 
Company to promptly repair and put them in a safe condition, provided it 
knew or ought to hâve known of such defects, and, as I hâve stated, if in 
the exercise of reasonable care by a proper inspection at proper tiines de- 
fects which existed, if any could hâve been discovered, why, then, they 
were charged with notice whether they knew it or not, because it would 
be négligence not to inspect and not to exercise reasonable care to discover 
such defect. 

"If there were any latent, hidden, concealed, or unusual danger connected 
with the use of this defective pipe and flange, or auy of them, of which the 
plaintiff was ignorant, after the repairs were made on the 19th, then it was 
the duty of the défendant company to inform the plaintiff as well as its 
other employés about there of such danger, provided, of course, that this 
plaintiff worked in or about there or had duties to perform there. Of course, 
it was not their duty to go out to the miners In the mine and inform them, 
or to go upon streets and inform passersby, but it would bave been their 
duty to point out latent, hidden, concealed, unknown, or unusual dangers 
arlsing from conditions of which they knew or ought to hâve known to 



FIRMENT V. JBEEWIND-WHITE COAL MINING CO. 761 

such of their employés as had occasion to be In or about this boiler house 
or in that vicinity where they wouid be liable to receive injury if tbere was 
any explosion. 

"If tbe défendant failed in its duty to plaintiff in eitber of the respects 
named, naniely, to furuish a reasonably safe place on account of uusafc 
pipes or appliances, flanges, etc., or (2) to furnisb safe appllances and ma- 
cbinery, (3) to keep such appliances and macbinery in a reasonably safe 
condition and in proper repalr, or (4) to inform him of such dangers f rom pipes, 
defective pipes, if any, they being ont of repalr, then in elther case the 
défendant was négligent. If sneh négligence, if you flnd négligence, if such 
négligence on the part of the défendant caused injury to the plaintiff. then 
this plalntiiï is entitled to recover damages for the In.jury which lie received 
by the reason of such négligence, and of which it, the négligence, was the 
proximate cause, vmless the plaintiff himself knew the danger and risks, or 
ought to hâve known them, and assumed the risks, or was himself guilty 
of eontributory négligence, that is, of such négligence on hls part contributing 
to the in.iury as wlll, within tbe rules which will be stated by me, defeat 
a recovery." 

This is challenged for the reasons, first, the court said "it was the 
absolute duty of the défendant company to provide a reasonably safe 
place"; and, second, the court said, "If there were any latent, hidden, 
concealed, or unusual danger connected with the use of this pipe and 
flange, or any of them, of which the plaintiff was ignorant, after the 
repairs were made on the 19th, then it was the duty of the défendant 
company to inform the plaintiff," etc., and did not qualify or limit 
the duty to such dangers as were known to défendant or in the ex- 
ercise of due and reasonable care ought to hâve been known by it in 
that very sentence. This duty as to latent defects was immediately and 
in the very next sentence qualified and explained by saying to the 
jury: 

"Of course, it was not their duty to go out to the miners in the mine and 
inform them, or go upon the streets and inform passersby, but it would bave 
been their duty to point out latent, hidden, concealed, unknown, or unusual 
dangers arising from conditions of whicli they knew or ought to bave known 
to such of their employés as had occasion to be in or about thia boiler 
house or in that vicinity where they would be liable to receive in.iury if 
there was any explosion." 

Other parts of the charge confined this duty to such as were there at 
work. On this subject the Suprême Court of the United States has 
aptlv said in Mather v. Rillston, 156 U. S. 398, 399, 15 Sup. Ct. 464, 
467,^ 39 L. Ed. 464 : 

"Ail occupations producing articles or works of necessity, utility, or con- 
venlence may undoubtedly be earried on, and compétent persons, famillar 
with the business and having sufflcient skill therein, may properly be employ- 
ed upon them, but in such cases where tlie occupation is attended with dan- 
ger to life, body, or llmb it is incumbent on tbe promoters thereof and the 
employers of others thereon to take ail reasonable and needed précautions 
to secure safety to the persons engaged in their prosecution, and for any 
négligence in this respect, from which injury follows to the persons engaged, 
the promoters or the employers may be held responsible and mulcted to tbe 
extent of the injury inflicted. * * * Indeed, we thînk it may be laid 
down as a légal prlnciple that in ail occupations which are attended with 
great and unusual danger there must be used ail appliances readily ob- 
tainable known to science for the prévention of accidents, and that the 
neglect to provide such readily attalnable appliances will be regarded as proof 
of eulpable négligence. If an occupation attended with danger can be prose- 
cuted by proper précautions witbout fatal results, such précautions must be 
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taken by the ptomoters of the pursult or employers of laborers thereon. 
Liablllty for injuries following a disregard of such précautions wlU other- 
wise be Incurred and tliis faet sliould not be lest sight of. So, too, if persons 
engaged in dangerous occupations are not iiitormed of tlie accompanying 
dangers by the promoters thereof, or by the employers of laborers thereon, 
and such laborers remain In Ignorance of the dangers and sufCer in consé- 
quence, the employers will also be chargeable for the injuries sustained. 
Both of thèse positions should be borne eonstantly in mind by those who en- 
gage laborers or agents in dangerous occupations, and by the laborers them- 
selves as remlnders of the duty owing to them. Thèse two conditions of lia- 
bility of parties employing laborers in hazardous occupations are of the 
Uighest importance, and should be in ail cases strlctly enforced." 

As charged by the court in this case, the duty of the défendant is 
discharged when it uses reasonable care, under the circumstances of 
a particular case, to inspect and discover def ects and informs its serv- 
ants of latent, hidden, concealed, or unusual dangers, whether arising 
from defeçts or from conditions inhérent in the business'or machinery 
and appliânces necessarily employéd; And the duty of giving warn- 
ing and instruction' is, of course, 'confined to the dangers and defects 
known to the employer, or which in the exercise of due care bught to 
be known to the employer, and which. are unknown to the servant. 
The jury was plainly instructed on this point. 

Returning to the use of the words "absolute duty," it is plain to my 
mind that the charge was correct under the leaditig and controlling 
cases. The charge was that it was the absolute duty of the défendant 
tb provide a reasonably safe place for the plaintiff to work, and to 
furnish reasonably safe and well-constructed machinery and appliânces, 
including boilers and pipes, and to keep them in safe and proper condi- 
tion, exercising reasonable and due care so to do, and having due re- 
gard to the kind of work to be done, and the conditions under which 
it was to be performed; that is, it v^^as the absolute duty of the défend- 
ant to exercise reasonable and due care to provide a reasonably safe 
place and reasonably safe and well-constructed appliânces, including 
pipes, etc., and to keep them in a safe atid proper condition, having 
due regard to thé kind of work and conditions under which done. As 
I understand the law, and as the Suprême Court of the United States 
déclares the law to be, the duty to exercise reasonable and due care in 
thèse respects is an absolute duty: The duty exists, and it cannot be 
delegated, and it is unqualified. An absolute duty to provide a reason- 
ably safe place, exercising reasonable and due C3.re so to do, is not 
différent from the duty to exercise reasonable care to provide a reason- 
ably safe place. The jury waS plainly told what the duty was, viz., 
to use reasonable care to provide a reasonably safe, place and also that 
this duty was absolute on its' part, having due regard to the kind of 
work and the conditions under which it was to be done. No jugglery 
with words can change the plain împort and meaning of the charge. 
Says Thompson in his Commentafiès oh the L,aw of Négligence (vol- 
ume 4, § 3874): , 

"As in other cases, the obligation of the master to see that the place where 
his servant is required to work is reasonably safe, is primary, absolute, and 
nonasslgnable, in the sensé that the master is responsible for the négligence 
of any servant or agent, of whatever grade, to whom he delegates the per- 
formance of It." 
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Said Morrow, C. J., in Bunker Hill, etc., v. Jones, 130 Fed. 818, 
65 C. C. A. 368 : 

"There is no rule of law more flrmly established than that it is the absolute 
cluty of the master to provide a reasonably safe place iii whicli the serv- 
ant shall work, having regard to the klnd of work and the conditions under 
which it must necessarily be performed. Union Pac. Ry. Co. v. .Tarvi, 69 
Fed. 65. 3 C. C. A. 438; Western Coal Min. Oo. v. Ingraliam, 70 Fed. 210, 
17 O. C. A. 71; Rallroad Oo. v. Baugh, 149 V. S. 368, 13 Sup. Ct. 914, 37 
L. Ed. 772; Jlather v. Rillston, 156 U. S. 391, 15 Sup. Ct. 464, 30 L. Ed. 464." 

Savs the Suprême Court of the United States in B. & O. Railroad 
V. Baugh, 149 U. S. 386, 13 Sup. Ct. 914, 37 L. Ed. 773: 

"Again, a master employing a servant implledly engages with hlm that 
the place in which he is to work and the tools or machinery with which he 
is to work, or by which he Is to be surrounded, shall be reasonably safe. 
It is the master who Is to provide the place and the tools and the machinery, 
and, when he employs one to enter Into his service, he implledly says to him 
that there Is no other danger in the place, the tools, and the machinery, 
than such as is obvions and necessary. Of course, some places of work and 
some kinds of machinery are more dangerous than others, but that is some- 
thlng which inheres in the thing Itself, which is a matter of neeessity, and 
cannot be obvlated. But wlthln such limlts the master who provides the place, 
the tools, and the machinery owes a positive duty to his employé in respect 
thereto." 

If, when the master employs a servant and sets him to work, he 
"impliedly engages" that the place and tools to be used "shall be rea- 
sonably safe," it seems to me that the duty to exercise reasonable care 
that thev shall be so is an absolute duty. In Kranz v. L. I. R. Co., 
1S3 N. Y. 1, 4, 35 N. E. 206, 20 Am. St. Rep. 716, the Court of 
Appeals held: 

"The défendant owed to its servant the duty of provlding a place rea- 
sonably safe for the work which he was directed to do." 

In Lilly V. N. Y. C. & H. R. R. Co., 107 N. Y. 574, 14 N. E. 503, 
the Court of Appeals, per Peckham, J., said : 

"The duty of an employer to provide safe and proper macliinery for his 
employés, and the extent of that duty, are too well settled in this court 
to need the citation of avitliorities." 

In Santa Fé Pac. R. R. v. Holmes, 202 U. S. 442, 26 Sup. Ct. 
677, 50 L. Ed. 1094, the court says: 

"It is the duty of a master to furnish safe places to work in and safe in- 
struments to work with, and of this there need be no discussion. The duty 
is a continuing one, and must be exerclsed; whenever circumstances demand 
it." 

In, Choctaw, etc., R. R. v. McDade, 191 U. S. 67, 24 Sup. Ct. 24, 
25, 48 L. Ed. 96, the court says : 

"It is the duty of a railroad company to use due care to provide a reason- 
ably safe place and safe appliances for the use of workmen in its employ. 
It is obliged to use ordinary care to provide properly constructed roadbetl, 
structures, and track to be used in the opération of the road. Union Pac. 
R. Oo. V. O'Brien, 161 U. S. 451, 16 Sup. Ct. 618, 40 L. Ed. 766." 

If the master is "obliged" to do this, it seems clear that the duty is 
an "absolute" one. 
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In Vogel V. American Bridge Co., 180 N. Y. 376, 73 N. E. 1, 2, "^0 
Iv. R. A. 725, the court said : 

"The doctrine of the responsibility of the master for the neglect, or de- 
fault of onè who, in tlie eye of the law, is his al ter ego, applies to the oliU- 
gation to furnlsli to lais employés a reasouably safe place to work in and 
safe appliances to worjj with." 

The expression "reasonably safe place" is quite generally and al- 
most universally used to express' the dût)^ of the master to exercise 
due or reasonable care to provide a safe place. It is contended that 
there was error in the charge as to the burden of proof. On that snb- 
ject the court charged: 

"Now, then, gentlemen, the burden of proof. Négligence is never presumed. 
The presumption, in tlie first instance is that the défendant did its duty. 
iSfegligence, as I said, is not presumed, but it must be proved by a fair pré- 
pondérance of évidence, and the burden of proving négligence is on the 
plaintiff. A flnding of négligence cannot be predieated or founded on a surmise 
or guess or spéculation. It must be predieated on the proof In the case, but 
it may be predieated and founded upon ail the proof in the case when it is 
ail in. Tlie défendant, as I said, is presumed in the first Instance to hâve 
done its duty. Before the plaintiff can recover, he must hâve established 
négligence. If the steam pipes and flanges were in a reasonably safe and 
proper condition and condition of repair and tlie accident happened from 
some cause not shown by évidence in the case, then the plaintiff cannot re- 
cover. You hâve heard the évidence as to defects and the conditions. It îs 
for you to say on this whole évidence what was the condition of that pipe 
line, what were thèse conditions of thèse pipes, and were they properly in- 
spected, were they properly repaircd, and after they had made their repaVi-s. 
as the défendant says down at boiler No. 1, and as .Toe says on the lOth ivp 
hère at Y — there they dlffer — but in either event were there defects?" 

Later in the charge to cover a certain issue raised by the évidence 
and requests to charge the court said: 

"Gentlemen, what was the cause of the explosion? If It vs-as some un- 
known thlng, if the cause was either from the mode of turning on the steam 
or from defects In the pipes or their connections whieh ordinary and due 
inspection couM not discover, why, then, of course, négligence, if they had 
made reasonable inspection and due inspection, négligence would not be made 
out. If, on the other hand, this explosion, accident, injury arose from 
defects which they saw or whlch, in the exercise of reasonable care they 
might hâve seen, or from existlng defects whieh they knew of and had not 
properly repalred, or from defects whlch the,y ougiit to hâve liuown of in the 
exercise of due care, and neglected to repair, and Joe, the plaintiff, was 
rightf ully there, had been to woric there that day under Johnson, and he 
was not guilty of contrlbutory négligence, then, of course, he would be 
entitled to recover. 

"Now, gentlemen, on the day In question, if the steam pipes and flanges 
were in a reasonably safe and proper condition and condition of repair 
and the accident happened from some cause not shown by évidence in the 
case, then tlie plaintiff cannot recover. If on the day in question, when it is 
coneeded repairs had been going on, thèse pipes and flanges were carefully 
and properly inspected and examîned by men reasonably compétent for 
the duty, and no defects were found or known to défendant or its inspectors 
in charge, then défendant had done its duty in this regard and plaintiff 
cannot recover, for in such a case of course negllsence would not be shown. 
Now, if on the Friday precedlng the accident the pipes, flanges, etc., were 
properly examîned and inspected, and ail defects were remedied whlch 
were dlscovered or known, or which in the exercise of reasonable care 
ought to hâve been diseovered and known, and none were dlscovered there- 
after, or there were none which in the exercise of reasonable care ought to 
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have been dlscovered, then no négligence bas been shown. Uiiless plaintiff 
bas glven évidence, talîing ail the évidence of ail the vvitnesses t»getlier, 
showing defects and négligence, no unfavorable inference ean be dravs^n 
against the défendant, for the reason it lias not shown or explained the cause 
of the accident, because the burden of showing négligence was on the plain- 
tiff, and because défendant was not called upon to show, to explain the cause 
of this accident until the plaintiff had shown existing defects in thèse pipes. 
When those were shown to exist, and they were shown to be dangerous, 
as one of the plaintiff's witnesses, its expert, testified, when that appeared, 
then the burden was thro\\'n on the défendant of showing that none of the de- 
fects exlsted, and of showing, of course, that projier inspection und reasonable 
care would not have discovered thein, did not discover the defects which 
caused the injurJ^ In short, it was not the duty of the défendant to explain 
the cause of the accident, or sbow it was au unknown cause, until the 
piaintiff had given évidence showing or tending to show it was caused by 
the defendant's négligence." 

One of plaintiff's witnesses testified that if certain defects in the 
pipes, which there was évidence tending to show existed, did exist, 
then they were dangerous, and that an explosion was likely to occur. 
It was not denied that on the 19th certain dangerous defects existed ; 
but by défendant it was claimed they were repaired, while the plain- 
tiff contended they were not. I take it that, when crédible évidence 
was given by the plaintiff that certain dangerous defects existed on 
the day of and prior to the accident and were known to the défend- 
ant, the burden was thrown on the défendant to show that they had 
been properly repaired, or that they did not exist. This had nothing 
to do with the burden of proving defendant's négligence. The jury 
later was told explicitly that on the vvhole évidence the burden of 
showing négligence on the part of the défendant was on the plaintiff, 
that défendant was not called upon to explain the accident or show its 
cause, or that it was not due to its négligence until the plaintiff had 
given évidence showing that dangerous defects existed and were 
known to the défendant. But, when such évidence was given, it was 
incumbent on the défendant to meet it and give évidence tending to 
show the contrary. This was the burden of giving évidence on a 
certain point in the case. Of course, the burden of showing defend- 
ant's négligence, and that it was the proximate cause of plaintiff's 
injury and conséquent damage, was on the plaintiff from first to last, 
and this burden did not shift. But the burden was on the défendant 
of meeting certain évidence in the case, and of giving évidence tend- 
ing to show that the explosion did not occur from dangerous defects 
in the pipes liable to cause just such an explosion as actually did oc- 
cur when the plaintiff had given crédible évidence that such defects 
existed and that they would cause such an explosion. 

The court later more f ully charged : 

"The défendant, gentlemen, was not bound to adopt any extraordiuary 
tests for discovering defects In its appliances or niachinery. It was only 
bound to exercise ordinary care in employing compétent nien for that pur- 
pose and in seeing to it that they did perform their duties. If that was done, 
If compétent and proper men were employed, and if they did their duty, 
why, then, of course, the duty of the défendant in that respect was performed. 
Of course, négligence, as I have already told you in substance, cannot be 
based, a flndiug of négligence cannot be based upon the mère fact that an 
accident occurred, that a brealc occurred. It must appear from évidence 
in the case that that break, that explosion, was caused by négligence, by 
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négligence elther In having defectlve pipes, etc., hère In the flrst Instance, 
or In neglectlng to dlscover defects or In neglectlng to repalr defects. Of 
course you must be satlsfled In order to flnd for tUe plalntlff In thls case, 
you must be satlsfled on the évidence In the case, that the accident, the break, 
arose frotn some defect whlch existed because of the négligence of the défend- 
ant, and I say, gentlemen, that négligence Is never presumed, négligence must 
be proved, and if, on the question of négligence, the évidence is evenly balanc- 
ed, then It is your duty to flnd for the défendant, because inasmuch as the 
plaintiff bas the burden, why, if he falls to establish négligence, sustain 
the burden, then he falls in his case. When you come to contributory nég- 
ligence, the burden is on the défendant to show that the plalntifC was guilty 
of négligence on his part whlch contributed to the In jury. There the burden 
shifts right around. So you could not flnd- contributory négligence on the 
part of this plaintiff, unless that has been established by a prépondérance of 
évidence. If there was a defect and it was unlaiown to the défendant, if 
there was any defect hère whlch caused this accident and injury, and the 
évidence is evenly balanced as to whether or not that could bave been dis- 
covered by proper insi^ection and examinatlon, discovered by the défendant, 
assuming it was unknown, why, then, of course, négligence would not be 
proved because on the évidence, If evenly balanced, the liurden would not be 
sustalned. The défendant was not bound to exercise extraordlnary or ut- 
most care, but only reasonable care, and on a question of négligence the ques- 
tion of care applies to everythlng, of course, of that kiud. I bave told you, 
gentlemen, that the burden of proof was on the plaintiff on the question of 
négligence, not only to prove that there was elther a defect whlch caused 
the accident and that it was known to the défendant, or a defect causlng 
the accident whlch in the exercise of ordlnary care it could bave discover- 
ed. I tfiink I hâve gone over it sufliciently to explain the necessity of 
knowledge of a defect or a fallure to know because of the want of proper 
inspection or proper examinatlon, and it must bave been négligence and a 
fallure to repair I bave told you already if this was a mère accident, and 
there was no négligence, then, of course, the plaintiff could not recover. I 
think I bave told you the défendant was not an iusurer. I know I did. I 
hâve covered that." 

With thèse instructions, qualifying, and explaining what had been 
said before, the jury could not hâve been misled. Explicitly they are 
instructed that défendant was not bound to exercise extraordlnary or 
utmost care, only ordinary care as to a safe place, machinery, repairs, 
etc., and that burden of proof was on the plaintifif not only to prove 
that there was a defect which caused the accident, and that it was 
known to the défendant, or that in the exercise of ordinary care it 
could hâve been discovered ; and then, again, the court repeated : 

"I think I hâve gone over it suflipiently to explain the necessity of know- 
ledge of a defect or a fallure to know because of the want of proper inspec- 
tion or proper examinatlon, and it must bave been négligence and a fallure 
to repair." 

And again the court later charged : 

"Now, the defendaiat company did not warrant or insure the safety of the 
plalntifC or the perfection of thèse bollers and pipes. Its duty was dis- 
charged when and only when its agents whose business it was to supply 
such instrumentalltles and keep them in repair and safe condition had 
exercised due or reasonable care to keep thém in such condition as to be 
veasonably and adéquate! y safe for the use of the employés." 

Exception is taken to what the court said in regard to the time and 
account given to the plaintifif by the défendant after the accident. 
Mr. Fox said at near the close of the trial ; 
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"We accept the ijaper as true and the paper was made up froin the slips 
aad the pay roU. Of course, it was true, no doubt about it." 

That paper credited the plaintiff four full days' work in December. 
It was important as bearing on the question whether plaintiff worked 
on Sunday the 3d day of December at the request of the défendant. 
Certain of defendant's witnesses claimed plaintiff did not work on that 
day. The court said, referring to that paper : 

"That 'may be' better évidence thau the mère meniory of a maii, better 
évidence than the mère recoUeetion of somebody, something that was made 
up at the tlme from the papers themselves. But, gentlemen, the court in- 
timâtes no opinion. That question of fact is for you, and you solely, to 
détermine, whether on this Sunday of this in.1ury and accident plaintiff 
was an idler and an interloper, or whether he actually did worlc there." 

I think that, with the concession that the paper, which credited the 
plaintiff four full days' work in December, this charge was absolute- 
ly correct, and the fact that there was no pretense he worked elsewhere 
than at the boiler house that day, it was correct to say that the paper 
"may be better évidence than the mère memory of a man," referring 
to the witnesses of défendant who had said on the stand that plain- 
tiff was not then at work at ail that day. It is a settled rule that the 
charge of the court must be taken as a whole, and read with the évi- 
dence in the case. I hâve goue over the charge made, and find no 
material errors prejudicial to the défendant. The requests were ail 
covered by the charge as made. After the charge was completed, no 
further requests were made and exceptions were taken after the jury 
had retired. There was no substantial doubt that the plaintiff worked 
in the boiler house the day of the accident by authority of the défend- 
ant; that the pipes or flanges were in a bad condition; that the de- 
fendant's employés had been at work at them ail that day; that they 
went to pièces and that plaintiff was injured by the explosion. It 
was for the jury to say whether or not the défendant had used rea- 
sonable care to inspect and discover defects and repair those known 
or which ought to hâve been known. The évidence disclosed that the 
men întrusted with the duty of inspecting and repairing those pipes 
were men of little knowledge and expérience in the business. The 
verdict was moderate in amount and amply sustained by the évidence. 

The motion for a new trial is denied. 



CONVERSE v. MEARS. 
(Circuit Court, TV. D. Wisconsin. July 16, 1908.) 

y.-' ■ ■ - ■ No. 2. 

1. Corporations — Insolvency— Rbceivers— Stockholders' Statutort Lia- 
bility— suits in fobeign jurisdiction. 

A chancery receiver of a domestlc corporation on wliom, as a quasi 
assignée for the beneiit of creditors, is conferred authority to maintain 
an action to euforce a statutory liabilit.y of stocliholders by Gen. Laws 
Minn. 1899, p. 315, c. 272, is entitled to sue in a foreign jurisdictlon in 
a court havlng jurisdictlon of the parties and subject-matter. 
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2. OouBTS— RiTi,ES OF Décision— FEDERAL Coiîrts— Comitt. 

The nature of the liablllty imposed on stockliolders of a corporation 
by the CSonstitution of Minnesota, declaring that each stockholder shall 
be liable to the amount of stock held or owned by him, as to whether 
such liabllity is wholly statutory or partlally contractual, and ttiere- 
fore transitory, is a matter of gênerai law as to whlch the fédéral courts 
sittlng in Wiseonsln are not bonnd to follow the décisions of the Wiscon- 
sin Suprême Court elther as a matter of comlty, or under Rev. St. § 721 
(U. S. Cojnp. St. 1901, p. 581), provldlng that the laws of the several 
States are to be regarded as rules of décision in trials at connuon law so 
far as applicable. 

[Ed. Note. — For cases in point, see Cent. Dig, vol. 1.3, Courts, § 979. 

Conclusiveness of judgnient between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Oo. v. Morgan, 21 C. C. A. 478 ; Union & 
Pianters' Bank v. City of Memphls, 49 C. C. A. 468.] 

3. Saaie. 

Under Rev. St. § 721 (U. S. Comp. St. 1901, p. 581), providing that the 
law^s of the several states are to be regarded as rules of décision in trials 
at cominon law so far as applicable, the fédéral courts will be governed 
by the laws of the state with référence to the construction placed on the 
constitutional or statutory provisions of the state by the hlghest state 
court, by décisions of the hlghest court of the state whlch hâve become 
rules of property, and by rules of law of local character involving do- 
mestic customs or usage. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 956, 
957.] 

At Law. 

This is an action brought by the plaîntifT, as receiver of a defunct Minne- 
sota corporation, to recover from the défendant, a résident of Wisconsin, the 
amount of a certain assessment made by a court of equity lu Minnesota upon 
shares of stock owned by the défendant in said corporation. 

There has been a long and spirited contest in the courts, both state and 
national, to settle tlie correct prlnciples and procédure for the enforcement 
of the liabiiity of stockholders of insolvent corporations, Imposed by the 
Constitution and statutes of Minnesota and other states. In 1899 (Laws 
1899, p. 315, c. 272), the Législature of Minnesota passed a statute to over- 
come the difiicuity met by a receiver In sUch cases in the courts of other 
states, and to.confer upon him the authority of a quasi assignée. This stat- 
ute was in force when the présent cause of action accrued. 

The complaint sets out in détail the proceedings whlch were taken In the 
state court pursuant to the Constitution and statutes of Minnesota to en- 
force the superadded liabiiity thereby Imposed upon stocliholders. A com- 
plète statement of the facts and détails so alleged in the complaint will be 
found set out in extenso in the case of Bernheimer v. Converse, 206 U. S. 
516, 27 8up. et. 755, 51 L. Ed. 1163, to which référence is hereby made, be- 
cause, mutatls mutandls, the allégations and facts are identical with the 
instant case, and we may thus avoid the lengthy recitations. 

The défendant interposed a demurrer to the complaint on the ground that 
It does not state facts sufflcient to constltute a cause of action, that the 
court has no jurisdictlon of the subject-matter, and that the plaintiff has not 
légal capacity to sue. 

Jones & Schubring (C. A. Severance, of counsel), for plaintiff. 
Sanborn & Blake, for défendant. 

QUARI^ES, District Judge. Every gênerai proposition of law rais- 
ed by this demurrer has been finally and conclusively settled by the 
Suprême Court in Bernheimer v. Converse, 206 U. S. 516, 37 Sup. 
et. 755, 51 L. Ed. 1163, in favor of the plaintiff's contention. But 
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it is insisted that this court, sitting within the territorial limits of 
Wisconsin, should follow the adverse ruling of the Suprême Court 
of Wisconsin, as laid down in Finney v. Guy, 106 Wis. 256, 82 N. W. 
595, 49 L. R. A. 486, Eau Claire National Bank v. Benson, 106 
Wis. 624, 82 N. W. 604, Hunt v. Whewell, 122 Wis. 33, 99 N. W. 
599, on grounds of comity. 

To prevent confusion it must, at the outset, be borne in mind that 
in Finnev v. Guv, supra, Eau Claire Bank v. Benson, supra, Haie v. 
Hardon,'95 Fed.'747, 37 C. C. A. 240, Haie v. Allinson, 188 U. S. 56, 
23 Sup. Ct. 244, 47 E. Ed. 380, and Finney v. Guy, 189 U. S. 335, 
23 Sup. Ct. 558, 47 E. Ed. 839, receivers were appointed under chap- 
ter 76 of the General Statutes of Minnesota for 1894, whereby the 
plaintifif became merely a chancery receiver, without title to the cause 
of action. In the instant case the receiver vk^as appointed pursuant 
to chapter 272, p. 315, of the General. Eaws of Minnesota for 1899, 
whereby the receiver is invested with title to the cause of action 
against delinquent stockholders, and stands in the position of quasi 
assignée, and is held to be the représentative of ail creditors and stock- 
holders of said corporation. 

The case of Hunt v. Whewell, supra, originated under the latter 
statute ; but the Suprême Court of Wisconsin adhères substantially to 
its former ruling, insisting that the suit brought in Wisconsin to en- 
force the liability of the stockholder is not strictly ancillary to the 
original suit in Minnesota, and that the Suprême Court of the United 
States had no occasion to pass upon, and did not pass upon, the doc- 
trine of comity as applied by the Wisconsin court. The order of as- 
sessment made by the district court of Washington county, Minn., in 
this case, was ratified and affirmed by the Suprême Court of Min- 
nesota on appeal. The Minnesota statute bas been considered and con- 
strued by the Suprême Court of Minnesota in Hanson v. Davison, 73 
Minn. 454, 76 N. W. 254. It is true that the opinion goes beyond 
the requirements of the case, but is at least suggestive of the opinion 
of the judges of that court as to the scope and functions of the 
receiver and the true construction of the statute. 

With thèse preliminary suggestions in mind, let us analyze thèse 
conflicting rulings of the state and fédéral courts, in order to ascertain 
the very jxDint upon which the conflict arises. 

The basic principle upon which the opinion in Hunt v. Whewell 
rests is, to use the language of the court : 

"The liahillty is statutory, the remedy to enforce It Is statutory, and the 
appellant's title Is a créature of the statute." 

The doctrine is more fuUy stated in Finney v. Guy, 106 Wis. 256, 
265, 82 N. W. 595, 598, 49 L. R. A. 486 : 

"(1) The statutory right, coupled with the statutory remedy for its enforce- 
ment, clearly intended to be pursued at the home of the corporation, is not 
transitory. (2) ïhe action In a Minnesota court is a bar to any other action 
to enforce the liability of stockholders." 

_ In Hunt V. Whewell, 122 Wis. 38, 99 N. W. 599, the court, in dis- 
tinguishing that case from Parker v. Stoughton M. Co., 91 Wis. 174, 
162 F.— 49 



770 162 FEDERAL EEPOETER. 

CA N. W. 751, 51 Am. St. Rep. 881, points ont that in the latter case 
the suit was brought upon an assessment note belonging to the receiv- 
er as the représentative of the corporation. It was a corporate as- 
set that the liability did not dépend upon any statute and was strict- 
ly transitory. Moved by thèse considérations, the Suprême Court of 
Wisconsin has held that it was not bound by the just requirements of 
comity to recognize or enforce such statutory remedy. 

We now turn to the fédéral décisions on this vital proposition: 
In Flash V. Conn, 109 U. S. 371, 3 Sup. Ct. 363, S7 L. Ed. 966, the 
court Say: 

"We think the llablUty imixised by section 10 is a liability arisiug upon 
contract. Tbe stoekholders of the company are by that section inade several- 
ly and liiaivldually liabie, withiu certain llmlts, to the eredl tors of the eom- 
pahj' îor its debts and cofitracts. Evety one who beeomes a member of the 
company by subscrlblng to its stoclc assumes this liability, vvhieh continues 
until the capital, stock Is ail paid up and a certiflcate of that fact is made, 
published, and recorded." , 

In Richmond v. Irons, 131 U. S. 37, 7 Sup. Ct. 788, 30 L. Ed. 864, 
the question was presented whether the individual liability of a stock- 
holder in a national bank survivéd as against his administrator, and on 
page 55:of 131 U. S., on page 801 of 7 Sup. Ct. (30 L,. Ed. 864), the 
court sày: 

"TJnder that act the indlyldual llablUty of the stoekholders is an essential 
élément, in the contract by which the stoekholders becbme members of the 
corporation. It is voluntarily entered hito by subscribing for and accepting 
sharès of stock. Its obligation beeomes part of every contract, debt, and en- 
gagement of the bank itself, as much as if they were made directly by the 
stoekholder instead of by the corporation.- There is nothing In the statute 
to indicate that the obligation arising upôn thèse undertakings and promises 
should not hâve the same force and efCect, and be as binding in ail respects, 
as any otlier conti'acts of the Individual stoekholder." 

Concord Bank v. Hawkins, 174 U. S. 364, 19 Sup. Ct. 739, 43 L. 
Ed. 1007: 

"In the présent case It Is songht to escape the force of thèse décisions by the 
contention that the liability of the stoekholder of a national bank to respond 
to an assessment in case of insolvency is not contractual, but statutory. Un- 
doubtedly, the obligation is declared by the statute to attach to the owuership 
of the s^ock, and in that sensé may be said to be statutory. But as the ow.ner- 
slilp of the stock, in most cases, arises fi'om the volùntary act of the stoek- 
holder, he must be regarded as having agrèed or contracted to be subject to 
the obligation." 

The right of the plaintiff to sue upon this liability in any court 
having jurisdiction of the subject-matter and the parties is therefore 
clear. Dennick v. Railroad, 103 U. S. 11, 26 L. Ed. 439. 

In Whitman v. Oxford Nat. Bank, 176 U. S. 559, 30 Sup. Ct. 477, 
44 L. Ed. 587, thèse cases are elaborately reviewed, and on page 563 
of 176 U. S., on page 478 of 20 Sup. Ct. (44 L. Ed. 587), Mr. Justice 
Brewer sums up the discussion as fbllows: 

"The liability which by the Constitution and statutes Is thus declared to rest 
upon the stQckholders, though statutory in its orlglu, is contractual in its 
nature." 
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In Bernheimer v. Converse, supra, we find the latest expression of 
the Suprême Court on the subject: 

"It may be regarded as settled tliat upon acqulring stock the stockholder iu- 
currecl an obligation arising from tlie constitutlonal provision, contractual in 
its nature, and as such capable of being enforced in the courts, not only of that 
State, but of another state, and of the United States, although the obligation 
is not entirely contractual, and sprlngs primarily from the law creating the 
obligation." 

Can there be any doubt that this unfortunate conflict centers about 
a single proposition involving the nature of the cause of action, \yheth- 
er as hère présentée! it is contractual in nature and therefore transi- 
tory? The tvfcfo tribunals are in harmony as to the légal results that 
flow from either position. If the cause of action be contractual, 
and therefore transitory, no court has more thoroughly recognized 
its obligation to entertain such a case than has the Suprême Court of 
Wisconsin in Parker v. Stoughton M. Co., 91 Wis. 174, 64 N. W. 751, 
51 Am. St. Rep. 881. On the other hand, the légal conclusions of the 
Suprême Court of Wisconsin, that a statutory remedy afïorded for the 
enforcement of a statutory right is exclusive, is concurred in by the 
Suprême Court. Pollard v. Bailey, 20 Wall. 520, 22 L. Ed. 376 ; Bank 
V. Francklyn, 120 U. S. 747, 7 Sup. Ct. 757, 30 L. Ed. 835. It there- 
fore conclusiyely appears that the crux of this controversy involves 
the nature of the cause of action, and is therefore a question of gên- 
erai law. 

The contention of the défendant is that, inasmuch as the Suprême 
Court of Wisconsin has been pleased to denominate this doctrine as 
a part of the public policy of the state, it is entitled to such respect and 
déférence from this court as has been frequently accorded to the 
domestic policy or peculiar usage or local law recognized by a sov- 
ereign state as part of its public policy. It is a postulate resulting 
from our dual system of government that comity between the states 
becomes a duty of the highest conséquence, and that within certain 
limits the fédéral court may deflect from the strict line of fédéral 
précèdent to give efïect to such domestic policy, to avoid unseemly con- 
flict of law within the state. In récognition of this principle, Congress 
enacted section 721, Rev. St. (U. S. Comp. St. 1901, p. 581), providing 
that the laws of the several states are to be regarded, as rules of dé- 
cision in trials at common law so far as applicable, etc. The courts 
hâve construed this statute to cover the foUowing subjects, among 
others: First. A construction put upon a constitutlonal or statutory 
provision of a state by the highest court of the state becomes a part of 
the statute. Leffingwell v. Warren, 2 Black. 599, 17 L. Ed. 261. Sec- 
ond. Décisions of the highest court of the state which hâve become 
rules of property. Third. Rules of law of local character involving 
domestic customs or usage. Bûcher v. Cheshire R. R., 125 U. S. 555. 
8 Sup. Ct. 974, 31 L. Ed. 795 ; Gardner v. Railway, 150 U. S. 357, 14 
Sup. Ct. 140, 37 L. Ed. 1107. 

In Burgess v. Seligman, 107 U. S. 20, 33, 2 Sup. Ct. 10, 21, 27 L. 
Ed. 359, the court say: 

"So when contracts and transactions hâve been entered into, and rights 
hâve aecrued thereon uuder a partlcular state of the décisions, or when there 
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lias been no décision, of the state tribunals, the fédéral courts properly clalm 
tlie right to adopt thelr own interprétation of tlie law applicable to tlie case, 
althougU a différent interprétation may be adopted by tlie state courts af ter sueh 
rights iiave accrued. But even in such cases, for the sake of harmony and to 
avold confusion, tlie fédéral courts wiTl lean toward an agreement of vlews 
with tbe state courts if the question seems to them balanced with doubt." 

In Gilbert v. Am. Surety Co., 131 Fed. 499, 503, 57 C. C. A. 619, 
61 L. R. A. 253, Seventh Circuit, Jenkins, J., -declined to follow the 
décision of the Suprême Court of Illinois, because the question upon 
whîch.it passed was one of gênerai law, and was not founded upon 
the construction of the statute of the state, following- and citing from 
Delmas v. Insurance Co., 14 Wall. 661, 668, 30 L. Ed. 757. 

The contention of the défendant seems to be fully met in Bovce v. 
Tabb, 18 Wall. 546, 31 L. Ed. 757. The suit was brought upon a note 
which had been given as the purehase price of certain slaves. After 
the thirteenth constitutional . arrtendment had been adopted, the Su- 
prême Court of Louisiana held that such a sale would not furnish a 
valid considération for a contract, and it was claimed that the déci- 
sion of the state court was binding upon the fédéral court. The 
Suprême Court say: 

"It is ùrged, on the part of the piaintlff in error, as the highest court of 
IJouisiana has, on the grounds of public policy, refused to enforce contracts 
like this since the abolition of slavery, that Judiciary Aet Sept. 24, 1789, c. 20, 
§ 34, 1 Stat. 92 (U. S. Comp. St. 1901, p. 581), obliges this court to follow that 
rule of décision. This is an errpueous yiew of the obligation imposed by that 
section on this. court, as our décisions abimdantly show. The provisions of 
thàt section do not apply, nor was it intended that they should apply, to ques- 
tions of a gênerai nature not based on a local statute or usage, nor on auy rule 
of law affectlDig tltles to land, nor upon any priuclple which has become a set- 
tled rule of property. The décisions of the state courts on ail questions uot 
thus affieeted are not conclusive authority, although they are entitled to and 
will recélve from us attention and respect." 

See, also, Stowe v. Belfast Saving Bank (C. C.) 92 Fed. 90, 100. 
_ From Booth v. Clark, 17 How. 323, 15 L. Ed. 164, to Haie v. Al- 
linson, supra, the principles of comity hâve been often discussed as ap- 
plied to the right of a chancery receiver to récognition in the courts 
of States other than those where appointed. The conclusions of the 
court hâve not always been harmonious. It would be unprofitable to 
refer to them in détail, because, as we shall see, this case must be ruled 
by statutory provisions not before the court when Finney v. Guy was 
considered by the Suprême Court of the United States. 

It requires only référence to sections 4 and 6 of chapter 372, p. 317, 
Gen. Laws Minn. 1899, and section 3197, Rev. Laws Minn. 1905, ail of 
which are fully set out in the complaint, to understand what plenary 
powers this receiver has, and how completely the statute has author- 
ized him to bring suit against stockholders in any court, state or féd- 
éral, wherever they may be found, and how completely he represents 
the insolvent corporation for ail purposes. So that, in the instant 
case, the receiver comes clothed with title to the cause of action. He 
cornes in his own right like any other litigaht, not as a suppliant in- 
voking the doctrine of comity. This distinction is enforced in Relfe 
v. Rundle, 103 U. S. 322, 36 L. Ed. 337. By the laws of Missouri : 
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"Upon the rendition of a final judgment dissolving a company, or dcdariiig 
it insolvcnt, ail the assets of such company sliall vest in fee simple and abso- 
lutely in the superintendent of the Insurance department of the state," etc. 

On page 226 of 103 U. S., 26 L. Ed. 337, the court held: 

"By the charter of this corporation, if a dissolution was decreed, its prop- 
crty passed by opération of law to the superintendeiit of the iusurance d(:'])art- 
nieut of the state. and he was charged with the duty of winding up its aft'airs. 
Kvery policy holrter and creditor in Louisiana is charged with notice of this 
charter riglit wiiich ail interested in the afîairs of the corporation eau iusist 
shall be regarded. 'l'he appellees, wlien they contracted with the Missouri cor- 
poration, impliedly agreed that, if the corporation was dissolved under the 
3Iissouri laM's, the superhitondent of the Insurance department of the state 
should represent the company in ail suits instituted by them in winding up its 
afîairs. Relfe therefore became by opération of law the successor of the 
corporation in tlie litigation," etc. 

In Burget v. Robinson, 123 Fed. 262, 268, 59 C. C. A. 260, referring 
to the suggestion of the Suprême Court in Haie v. AUinson, that the 
former statute of Minnesota did not confer upon the receiver the right 
to proceed to enforce the habihty of stockholders, it is suggested 
that the latter statute of 1899 is susceptible of a différent construction 
and may well bring the case within the doctrine of Relfe v. Rundle, 
supra. 

In Parsons v. Charter Oak Life Ins. Co. (C. C.) 31 Fed. 30-5, Judge 
Shiras, in a case of conflicting claims between two receivers as to 
property situated in lowa, where a defunct insurance company of 
Connecticut was being wound up in that state under a statute pro- 
viding for the appointment of a receiver to take possession of ail as- 
sets and property of the corporation, with power to sell and convey 
the same, and direct the application of the avails of such assets and 
property equitably, etc., held that the case was brought within the 
rule of Relfe v. Rundle, supra, and that every policy holder and cred- 
itor résident in lowa is charged with notice of such statute and of the 
powers of the receiver thereunder, and impliedly agrée that, in case of 
insolvency and dissolution under the laws of Connecticut, they would 
be bound by such laws, and that the rules of comity had no application 
to the case. 

Kirtley v. Holmes, 107 Fed. 1, 46 C. C. A. 102, 52 L. R. A. 738, 
is a most instructive case, covering ail substantial features of the prés- 
ent controversy. The case arose under constitutional provisions in 
Ohio quite similar to those in Minnesota. But the Ohio statute did not 
invest the receiver with the title to the cause of action, as is the case 
hère. He was a mère chancery receiver. Judge Day, speaking for 
the Court of Appeals for the Sixth Circuit, says on page 7 of 107 
Fed-, on page 109 of 46 C. C. A. (52 L. R. A. 738) : 

"Oan the contractual liability of a stockhoUler of an Ohio corporation, domi- 
ciled in a foreign jurisdictlon, be enforced, wlien the proofs sliow an assess- 
ment in the state of the création of the corporation upon doniestie stockholders 
to the fuU amomit of the stocklifllders' liability? * * * we think, in the 
light of prineiple and authority, tliis (question must be answered in the af- 
firmative. We flnd the obligation to be one arising upon contract, and its en- 
forcement upon principies of comity, at least, in cases like the one under con- 
sidération, to work no injustice upon citizens of a foreign jurisdiction. Can 
the receiver bring tlie action? We think the order is broad enougli, assumlug 
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the court had power to make it, to justify tlae prosecutlon of suits in another 
juTisdictIon. îlils seems to hâve been one of the purposes for which the re- 
ceiver was appointed, and it would be a very narrow constructiou to hold that 
he was appointed only to collect the judgments rendered In the Oliio court. 
* * * Such being the nature of the liability, It is well settled that such ob- 
ligation will be enforced wherever practicable In a fédéral court of compétent 
jurisdietlon." Denniclî; t. Railroad Co., 103 TJ. S. 11, 26 L. Ed. 439 ; Huntingtou 
v. Attrill, 146 TJ. S. 657, 13 Sup. Ct. 224, 36 D. Ed. 1123; Whitman v. Bank, 176 
U. S. 559, 20 Sup. Ct. 477, 44 L. Ed. 587. 

In Rhodes v. U. S. Bank, 66 Fed. 512, 13 C. C. A. 613, 34 L. R. A.- 
743, the Circuit Court of Appeals for the Seventh Circuit entertained 
a suit brought by a creditor against a stockholder of an insolvent Kan- 
sas corporation to enforce a statutory liabiHty, on the authority of 
Flash V. Conn., supra, giving effect to the ruling of the Kansas court 
as to the power of the receiver. 

In Haie v. Hardon, 95 Fed. 747, 37 C. C. A. 340, the Circuit Court 
of Appeals for, the First Circuit held, under the Minnesota law of 1894 
(Gen. St. 1894, c. 76), that the doctrine of Relfe v. Rundle, supra, ap- 
plied, and that it was a part of the implied contract with every stock- 
holder that in case of insolvency the corporation might be wound up" 
according to the Minnesota law, and that the statutory receiver might 
sue extraterritorially. 

The public policy of Minnesota and Wisconsin, as declared by their 
statutes concerning the method of winding up the affairs of insolvent 
corporations and gathering in the necessary contributions of stock- 
holders into a common fund to meet the liabilities of the corporation, 
seems to be harmonious. Under neither system is a creditor permitted 
to pursue stockholders in an individual suit, but, wherever there is su- 
peradded liability, ail creditors must be arrayed in a single suit against 
ail stockholders who are amenable to process. The object is to avoid 
confusion and injustice by working out the rights, liabilities, and 
equities of ail in a single proceeding, so that the burden may be justly 
ascertained and equitàbly distributed. 

It is matter of common kriowledge that in securing stock subscrip- 
tion little attention is paid in this commercial âge to state Unes. The 
stockholders of a Wisconsin corporation may be largely résident in 
Illinois or other adjoining states. If in case of insolvency there be no 
way to reach nonresident stockholders, there would seem to be a seri- 
ons impediment in efïectuating this public policy. Unless the Wisconsin 
receiver can resort to some proceeding that is in nature ancillary to 
the main suit in Wisconsin, then complète immunity will be enjoyed 
by ail nonresident stockholders who may in many instances hold a 
large fractipn of the stock, and this circumstance would defeat the 
very policy that this statute contemplçites. 

As Field. C. J., in Bank v. Ellis, 173 Mass. 39, 51 N. E. 307, 42 h. 
R. A. 396, 70 Am. St. Rep. 333, well says : 

"It certainly coneerns the due administration of justice that ail stockholders, 
wherever they réside, should be compelled by proceedings soniewhere to per- 
form the statutory obligation towards creditors of the cori)oration which they 
hâve assumed by becoming stockholders." 

But it is not for us to dictate how the domestic policy of Wisconsin 
shall be f ramed, or to what extent the Suprême Court of Wisconsin 
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shall yield to the dictâtes of comity in dealing vvith cases arising uiider 
the statutes of a sister state. We are only concerned with the ques- 
tion whether a just regard for the principles of comity will constrain 
us to départ from the ruling of the fédéral Suprême Court. We do 
not fail to appreciate the desirability of harmonious ruling by both 
tribunals sitting within the state; but it appears that the conflict of 
opinion does not fall within the lines where the duty to follow the state 
court bas been recognized. We hâve seen that the question upon 
which the courts hâve diflfered involves the nature of the obligation 
assumed by the corporate stockholders under the Constitution and laws 
of Minnesota. This question lies beyond the realm of comity, and 
must be settled by each court as it arises, by the application of gên- 
erai principles of law. 

No case has been cited, and T believe none can be found, where a 
fédéral court has surrendered the right of independent judgment 
when the question involved was one of gênerai law. Therefore wé 
conceive it to be our plain duty to adhère to the rule laid down in 
Bernheimer v. Converse, supra. 

From which it follows that the demurrer must be overruled, and 
it is so ordered. 



UNITED STATES v. CHICAGO GREAT WESTERN RY. CO. 
(District Court, N. D. lowa, E. D. May 6, 1008.) 

1. RaILROADS— SaFETY APPLIANCE ACT— CONSTBrOTION. 

Under Safety Appliance Act Marcli 2, 1893, c. 196, 27 Stiit. 531 (U. S. 
Comp. St. 1901, p. 3174), as amended by Act March 2, 1903, c. 967, 32 
Stat. Ô43 (U. S. Comp. St. Supp. 1907, p. 885), a railroad company receiv- 
ing cars to be hauled In movlng Interstate trafflc, or in connection witli 
other cars that are so used, Is required to Ivuow at its péril tliat each 
of sald cars is equipped with the safety appliances required by such act, 
and it Is liable for the penalty prescribed therein for each car so hauled 
or used In moving interstate trafflc, or in connection with other cars that 
are so used, which is not so equipped. 

2. Same— Action foe Violation— Measitbe of Phoof Requibed. 

Ail action by the United States to recover the penalty provided for a 
violation of Safety Appliance Act Blareh 2, 1893, c. 196, 27 Stat. 531 (U. 
S. Comp. St. 1901, p. 3174), as amendetl by Act March 2, 1903, c. 967, 32 
Stat. 943 (U. S. Comp. St. Supp. 1907, p. 885), is a suit of a civil nature, 
and a prépondérance of the évidence only is required to establish the 
cause of action. 

3. Same — Cars Becoming Defectivk While in Use— Duty to Discoveb and 

Repaie Defeots. 

If a railroad train used In moving interstate trafEc when started Is 
properly equipped with air brakes as required by Safetv Appliance Act 
March 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), as 
amended by Act March 2, 1903, c. 976, § 2, 32 Stat 943 (U. S. Comp. St. 
Supp. 1907, p. 886), or if cars so used are properly equipped with auto- 
matic couplers as therein required when started or when received by the 
Company for transportation over its Une, but from any cause either train 
or cars become defective so as not to comply with the law while being 
so moved, the company is required to imme<iiately repair such defects as 
soon as discovered, or as soon as they could hâve been discovered by the 
exercise of reasonable care, if the nieans of repair are at hand; but, If not, 
the company may haul the same to the nearest repàir point without be-! 
Ing subject to the penalty for violation of the act 
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4. Same — Tkains — Insufficiext Eqtjipment with Train Bbak.es— "Single 

ÏEAIN." 

A freight train scheduletl to rim regularly betweeu points iu différent 
States is a single traiti throughout Sucli run and at ail times subject to 
tlie provisions of Safety AppUaiice Act Mardi 2, 1893, c. 196, 27 Stat. 531 
(U. S. Comp. St. 1901, p. 3174), as amended by Aet March 2, 1903, c. 9C7, 
32 Stat. 943 (U. S. Comp. St. Supp. 1907, p. 885), although some of the 
cars composing it may bave been left and others taken on at différent 
• stations, and altbougb after entering the second state the englne, caboose, 
and train crew may hâve been changed. In such case, if at any one or 
niiore points in the run a sufficlent number of the cars composing the 
train are not equipped vs'ith air brakes to meet the requirement of the 
act, the railroad company Is liable to the penalty imposed for its viola- 
tion, but to one penalty only. , ,., 

Action to Recover Penalties for Alleged Violations of the Safety 
Appliance Law of Congress. 

Frederick F. Faville, U. S. Atty., James A. Rogers, Asst. U. S. 
Atty., and Luther M. Walter, Spécial Asst. U. S. Atty. 
Hurd, Lenehan & Kiesel, for défendant. 

REED, District Judge (charging jury). This suit is brought on 
behalf of the United States by the United States attorney for the 
Northern district of lowa, against the Chicago Great Western Rail- 
way Company, to recover from that company certain penalties which 
it is alleged hâve been incurred by it because of its violation of a law 
of the United States commonly known as the "Safety Appliance Law." 
The acts of Congress (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. 
Comp. St. 1901, p. 3174], as amended by Act March 2, 1903, c. 967, 
32 Stat. 943 [U. S. Comp. St. Supp. 1907*, p. 885.]) and the orders of 
the Interstate Commerce Commission made pursuant thereto and in 
force at the time of the several acts alleged to hâve been committed by 
the défendant provide substantially as follows: 

That from and after the Ist day of January, 1898, it shall be un- 
lawfulfor any common carrier engaged in Interstate commerce by rail- 
road to use upon its line of railroad any locomotive engine in mov- 
ing Interstate traffic not equipped with appliances for operating the 
train-brake System, or to run any train in such traffic that has not 75 
per cent, of the cars in such train equipped with power or train brakes 
that can be operated by the engineer on the locomotive hauling such 
train, so that he can control its speed without requiring brakeman 
to use the common hand brake for that purpose. Also, that it shall 
be unlawful for any such common carrier to haul, or permit to be 
hauled or used, on its line of railroad, any car used in moving Inter- 
state traffic not equipped with couplers coupling automatically by im- 
pact, and which can be uncoupled without the necessity of men going 
between the ends of the cars, and which is not also provided with se- 
cure grab irons or hand holds on its ends or sides, for the greater 
security of the men in coupling and uncoupling cars. The provisions 
and requirements of this law apply to ail trains, locomotives, tenders, 
cars, and similar vehicles used. on any railroad engaged in Interstate 
commerce, and to ail other locomotives, tenders, cars, and similar 
vehicles used in connection therewith; and if any such common car- 
rier shall run any train, or haul or permit to be hauled on its line 
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of railroad any car, in violation of any of such provisions, it shall 
be liable to a penalty of $100 for each and every such violation, to be 
recovered in a suit or suits to be brought on behalf of the United 
States by the United States attorney for the proper district, in the 
District Court of the United States having jurisdiction where such 
violation shall hâve been committed ; and it is the duty of such United 
States attorney to bring such suits upon duly verified information be- 
ing lodged with him of such violation having occurred ; and it _ is 
also the duty of the Interstate Commerce Commission to lodge with 
the proper United States attorney information of any such violation 
as may corne to its knowledge. 

Thèse provisions, gentlemen, and some others that it is not neces- 
sary to now call to your attention, are the laws of Congress, com- 
monly known as the "Safety Appliance Law," which it is alleged hâve 
been violated by the défendant, and this suit is brought to recover 
of it the penalty of $100 for each of 10 alleged violations thereof. 

The pétition is in 14 counts, each of which allèges that the de- 
fendant railway company was in March, 1907, a common carrier en- 
gaged in Interstate commerce by railroad among several of the states 
of the United States, and particularly between the states of Illinois, 
lowa, Nebraska, and Minnesota. Counts 11 and 12, however, bave 
been withdrawn, and they are not therefore to be considered by you. 
The remaining 13 counts charge the 10 violations relied upon by the 
plaintifïs for recovery, and it is important that you should carefully 
observe the nature of the several charges made in them. Thèse charg- 
es may be classified as follows: First, those which charge the haul- 
ing or using of cars by the défendant when not equipped with safety 
couplers, or grab irons, as required by the law; and, second, those 
which charge the hauling of a train or trains of cars when 75 per cent, 
of the cars in such train or trains were not equipped with power or 
train brakes, as required by the law. 

Counts 1, 2, 3, 4, 5, 6, and 13 and 14 are of the fîrst class, and 
each charges that the défendant, in March, 1907, hauled upon its line 
of railroad, within the jurisdiction of this court, a certain car, par- 
ticularly describing it, which car was thcn being used regularly in 
the movement of Interstate traffic, and that it was hauled by the de- 
fendant on its line of railroad when it was not equipped with couplers 
that would couple automatically by impact and which could be un- 
coupled without the necessity of a man or men going between the ends 
of the cars, or with grab irons, as required by this law. Counts 7 and 
8 belong to the second class. They both relate to one transaction, and 
allège that the défendant, in March, 1907, hauled on its line of rail- 
road from Dubuque, in the state of lowa, with one of its locomotive 
engines, a certain train, to wit, No. 73, composed of cars consigned 
from points in Illinois to points in Minnesota and lowa, when 75 per 
cent, of the cars in such train were not equipped with power or train 
brakes that could be operated by the engineer of the locomotive en- 
gine drawing said train, and that would enabje him to control its 
speed without requiring brakeman to use the common hand brake for 
that purpose. Counts 9 and 10 are also of the second class, and both 
relate to one transaction, and allège that in March, 1907, the défend- 
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ant hauled upon its line of railroad into Dubuque, in the state of lowa, 
with its own locomotive, a train, namely, No. 78, composed of cars 
consigned from a point in Illinois to points in the state of Minnesota, 
when 75 per cent, of the cars in that train were not equipped with 
povver or train brakes that could be used and operated by the engineer 
of the locomotive engine hauling said train, as before stated. 

Briefly, gentlemen, thèse are the acts charged by the United States 
to hâve been committed by the défendant, and which it is alleged con- 
stitute the several violations by it of this safety appliance law of 
Congress. The défendant admits that it is a railroad corporation en- 
gaged in Interstate commerce by railroad among the several states, 
and that its line of railroad is a through highvvay over. which Inter- 
state traffic was being continually hauled from one state to another 
iu the United States, as alleged in the pétition ; but it dénies each and 
every other allégation of the several counts of the pétition. And 
thus are presented the questions of fact that you are called upon to 
détermine by your verdict. 

You- will observe, gentlemen, that the only questions for you to 
consider and détermine are : 

First, did the défendant, at or about the time alleged, haul upon its 
line of railroad, within this district, one or more of the cars described 
in the pétition, when used in Interstate commerce or in connection with 
other cars thât were so used, without being equipped with couplers or 
grab irons, as required by this law of Congress ? 

Second, did it haul a train or trains of cars upon its said line of 
railroad, some of which cars were being used in Interstate traffic, with- 
out 75 per cent, of the cars in such train being equipped with power or 
train htakes, as required by said law? 

If it did either of thèse acts, then it is liable to the penalty of $100 
for each car so hauled, and for each train that it so run, and the plain- 
tiffs are entitled to your verdict for the penalties incurred for each 
such violation ; but, if it did not do either, then it is not liable and is 
entitled to your verdict. 

. This law, gentlemen, is a beneficent one, and is intended to protect 
the public generally, and persons and property that are being trans- 
ported by railroad, and particularly is it intended to protect the life 
and limbs of employés engaged in the dangerous and hazardous busi- 
ness of operating railroad trains, and railroad companies engaged in 
such commerce are required to strictly comply with its provisions and 
obey this law. It was therefore the duty of this défendant, when it 
received the various cars described in the pétition to be hauled and 
used upon its line of railroad in moving Interstate traffic, or in con- 
nection with other cars that were so used, to know at its péril that 
each of said cars was equipped with the safety appliances required by 
this law, and if it hauled or used any of said cars when not so equipped 
to move Interstate traffic, or in connection with other cars that were 
so used, then it is liable to the penalty of $100 for each and every 
car described in somé count of the peitition that it so hauled or used. 

The burden of proof is upon the plaintiiïs to prove clearly and sat- 
isfactorily to you, by the greater weight of the crédible évidence, 
that the défendant has committed some one or more of the several 
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acts charged against it as being a violation of this law of Congress. 
Tiiey are not required to prove the same beyond a reasonable doubt 
as in a criminal case, for this is not a criminal action, but is a suit of 
a civil nature to recover the penalties prescribed for a violation of; 
the law. You are the judges, and the sole judges, of the credibility 
of the several witnesses who hâve testiiîed before you, and of the 
weight that shall be given to the testimony of each. This is to be 
determined by you largely from the manner in which the witnesses 
hâve testified before you, their appearance when testifying, their in- 
terest, if any, or lack of interest, in the resuit of this controversy, 
their knowledge or lack of knowledge or means of knowing the facts 
about which they hâve testified, and ail other matters appearing in the 
évidence which may affect or bear upon the credibility of the witness- 
es or the weight that shall be given to his testimony. You should not 
discrédit the testimony of any witness solely because he is in the em- 
ploy of either the government as an inspecter of railroad trains or 
cars, or in the employ of the défendant railroad company; but you 
will détermine the credibility of such witness and the weight to be 
given to the testimony of each as I hâve already said to you, and, 
when you hâve determined that, then you will détermine where the 
greater weight of the testimony is upon thèse différent questions of 
fact about which they hâve testified before you. 

The inspectors of the government were not required to inform the 
employés of the railroad company, when they made the inspection of 
thèse cars, of the defects in the appliances, if any they discovered, 
and you should not discrédit their testimony solely because they did 
not so inform them. 

If from the évidence you find that the cars, or either of them, 
described in the pétition or in some count thereof, were equipped with 
the requisite couplers and grab irons, and that they were in the condi- 
tion required by the law when they were received by the défendant 
to be hauled upon its line of railroad, as stated, but during the time 
they were being so hauled the couplers or grab irons from. any cause 
became injured or out of repair upon any of the cars, so that they 
were not in an operative condition, then the défendant would be re- 
quired to immediately repair said defects and put the appliances in 
operative condition, if it could do so with the means and appHances 
at hand at the time and place when and where it discovered their de- 
fective and inoperative condition, or when such condition could hâve 
been discovered by the exercise of reasonable care on the part of its 
agents or servants charged with that duty. But if it did not at such 
time and place bave the requisite means or appliances at hand to rem- 
edy such defect and put the couplers and grab irons in operative con- 
dition, then it would hâve the right, without incurring the penalty 
of the law, to haul such car or cars to the nearest repair point on its 
line where such defects could be repaired and the appliances put in 
operative condition. But if such defective or inoperative condition 
of the couplers and grab irons existed at a repair point on defendant's 
line, or at a place where such defects could hâve been remedied, then, 
if it hauled said car or cars from such place in such condition, it 
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would do so at its péril and be liable for the statutory penalty for so 
hàuling or using such car described in any count of the pétition. 

In like manner, gentlemen, it was theduty of the défendant, when it 
started the train described in the pétition, to be hauled upon its line 
of railroad into or out of the city of Dubuque, lowa, to know at its 
péril that at least 75 per cent, of the cars in said train were equipped 
with air brakes, as required by the law, and, if that percentage of that 
train was not so equipped, then it is also hable for the penalty of $100 
for the train described in the pétition that it so hauled. But if you 
find from the évidence that 75 per cent, of the cars; composing said 
trairi were equipped with air brakes, in an operative .condition and so 
they could be operated by thé engineer of the train when it left 
Chicago, but from any cause any of said air brakes afterwards be- 
come inoperative during the run, so as to reduce the percentage below 
75 per cent., then it was the duty of the défendant to immediately 
repair such defect or defects and put the air brakes in operative condi- 
tion as soon as the defects were discovered, or could hâve been dis- 
covered, by the exercise of reasonable care on the part of the agents 
or servants of the défendant charged Vvith that duty, if such defects 
could hâve been so repaired by the means and appliances at hand for 
that purpose when the defect or defects were discovered. But if such 
means and appliances were not at hand to so remedy the said defects, 
the défendant would hâve the right, without incurring the penalty of 
the law, to haul the cars upon which said air brakes so became de- 
fective or inoperative to the nearest repair point on its line of rail- 
road where such defects could be repaired and the cars and air brakes 
put in an operative condition. But if such defects existed at a repair 
point or other place where they could be repaired, as before stated, 
then, if the défendant ran the train from such place when 75 per cent, 
of the cars therein were not so equipped with operative air brakes 
as required by law, it is liable for the penalty of $100 for so running 
such train. 

If you find from the évidence that train No. 73, mentioned in counts 
7 and 8 and incounjts 9 and 10 of the pétition, was scheduled to run 
regularly as one train between Chicago and Oelwein, and that it did 
so run be|\yeen said points, then I am of the opinion, and so charge 
you,. that within the meaning of this law it was but a single train, 
thoUgh icertain of the cars composing it when it started on the run 
may hâve been set out and others placed therein at différent stations 
along the line, and even though the train crew and the engine and 
caboose were changed and another engine and another crew hauled it 
from Dubuque to Oelwein. If there fore you find that- 75 per cent, of 
the cars in that train were not equipped with air brakes in an operative 
condition, and so they could be operated by the engineer of the loco- 
motive' hauling the train, at any point on the défendantes line of rail- 
road over which the train was run from Chicago to Oelwein, so that 
he covild cpntrolthe speed of the train at ail points on said run while 
hauling said train, without requiring the brakemen to use the common 
hand brakes for that purpose, then the défendant incurred and is li- 
able for the penalty of $100 for running the train when it was not so 
equipped. 
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It appears f rom the évidence that sotrie ôf the cars alleged to hâve 
been hauled or used by the défendant in violation of the law were not 
its own cars, but were the cars of some other company. This fact is 
wholly immaterial. If such cars were in defective condition, as con- 
tended on behalf of the plaintiffs, no matter to whom they belonged, 
the défendant would incur the same penalty in hauling such cars when 
in such defective condition that it would if they were its own cars. 
Each car hauled by the défendant must hâve been equipped with 
the required couplers and. hand holds so that it could be coupled to, 
and uncoupled from, other cars by its own couplers, irrespective of the 
couplers or hand holds of the other car to which it was coupled, or 
was to be coupled. 

By "interstate traffic" is meant, as you ail know, traffic that is mov- 
ed from one state or territory into or through some other state or 
territory. 

Now, gentlemen, with thèse gênerai rules in mind, I call your at- 
tention particularly to the several counts of this pétition. 

The first count allèges that the défendant, on or about March 26, 
1907, hauled on its Une of railroad one car, to wit, A. V. R. No. 
371589, said car being one regularly used in the movement of interstate 
traffic, but at the time of said violation being empty, and that défend- 
ant hauled said car over its line of railroad from Dubuque, lowa, in 
an easterly direction, when the coupling and uncoupling apparatus 
on the B end of said car was out of repair and inooerative, the bot- 
tom devis to the chain Connecting the lock pin or lock block to the un- 
coupling lever being missing on said end of said car, thus necessitating 
a man or men going between the ends of the cars to uncouple or couple 
them, and when said car was not equipped with couplers coupling 
automatically by impact as required by the laws of Congress. Now, 
gentlemen, you hâve heard the testimony of the witnesses on behalf 
of the plaintifïs and the défendant in regard to that car and the de- 
fect that it is claimed was in its coupling device, and it bas been ex- 
plained to you what is meant by the "A" and the "B" ends of a car ; 
and whether or not that coupler was in that condition is purely a ques- 
tion of fact that you must détermine from the évidence before you. 
What do you say, upon a careful and conscientious considération of 
ail the testimony upon that point, is the truth in regard to that car?' 
And as you find the truth to be, from the évidence before you, so let 
your verdict be in regard to that car. 

The second count of the pétition is in exactly the same form, and 
allèges in exactly the same language that the défendant, on or about 
the 27th day of March, 1907, hauled on its line of railroad one car, to 
wit, C. & O. No. 26109, over its line of railroad from Dubuque, in 
an easterly direction ; the top devis pin' to the chain Connecting the 
lock pin or lock block to the uncoupling lever being missing on one 
end of said car. In the same manner as I hâve before stated, you 
must détermine from the testimony what is the truth in regard to that 
car. 

The third count is in exactly the same language, and allèges that 
the défendant hauled upon its line of railroad a Michigan Central car 
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No. 5631 from Dubuque, in the state of lowa, in an easterly direction, 
the lock pin being broken on the B end of said car. 
' The fourth count is exactly the same as the three preceding count'^, 
and allèges that on or about the 27th day of March, 1907, the défend- 
ant haulèd C. & P. car No. 1455 on its line of railroad from Dubuque 
lowa, in an easterly direction, when the lower devis to the chain Con- 
necting the lock pin or lock block in the coupler on the B end of said 
car was out of repair and inoperative. 

The fifth count is the same as the others, and describes defendant's 
own car No. 10706, and allèges that the coupling at the A end of said 
car was out of repair ahd inoperative. 

The sixth count allèges in like manner that défendant hauled its 
own car No. 43103 over its line of railroad from Dubuque, in the 
state of lowa; but it does not allège in which direction that car was 
hauled. That is the car, as I remember the testimony, that was haul- 
ed from the brewery in Dubuque, loaded with béer, to some point 
beyond Oelwein. The fact that that car was hauled wholly within 
the state of lowa is not material, if in the same train that it was hauled 
there. were other cars loaded with traffic from a point without the 
state, or, from a point within the state consigned to a point without the 
state. . 

Count 14, the last in the pétition, is of the same nature, and it al- 
lèges that défendant hauled a car, described as "A. G. S. No. 3396," 
frorn Oelwein, in the state of lowa, in a westerly direction; the chain 
Connecting the lock pin or lock, block to the uncoupHng lever being, 
broken on the B end of said car. 

The-i thirteenth count is the onethat allèges that the car hauled 
was not equipped with a proper hand hold. 

Thèse, gentlemen, are the varions counts in regard to the hauling 
of the cars; and I hâve sufficiently referred to the hauling of train 
No. 73. The view I take of that matter is that there can be but one 
penalty of $100, at most, recovered for the haulins: of the train. Of 
course, if the company did not haul that train with the defective air 
brakes as alleged, if you find that the government has failed to prove 
that fact, there can be no recovery for that. But the utmost that can 
be recovered is $900 ; that is, .$100 for each of the eight cars that 
were hauled and $100 for the train. If you find the plaintiiïs entitled 
to recover, of course, you must return your verdict accordingly. I 
hâve prepared f orms of a verdict which I will send to you by the 
bailifiE, one of which you will use to express the verdict you agrée 
upon. 

When you retire, sélect one of your number as foreman, and, when 
you hâve agreed upon your verdict, hâve your foreman sign the ver- 
dict you agrée upon and return it into court. 

NOTE. — The verdict was for the government upon nlne couuta. 
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McFADDEN et al. t. LIVERPOOL & LONDON & GLOBE INS. 00. 

(Circuit Court, E. D. Penusylvanla. July 22, 1908.) 

No. 14. 

IxstjRANCE — Action— Value of Feoperty— Evidence. 

In an action on a policy insurlng certain cotton, évidence Tield to justif y 
a flnding that the loss occurred after 8:55 a. m. on June 8, 1905, and that 
the àctual cash Talue of the cotton lost or damaged was 8.55 cents per 
pound at the time the loss or damage occurred. 

[Ed. Note. — For cases In point, see C€nt. Dig. vol. 28, Insurance, § 1722.] 

John G. Johnson, for plaintifï. 

Frederick B. Campbell and Fraley & Paul, for défendant. 

J. B. McPHERSON, District Judge. This is an action brought to 
recover upon a policy of fire insurance issued by the défendant upon 
certain cotton stored in the city of New York. It was first triedin 
November, 1907, before a jury, but the verdict was afterwards set 
aside. At that trial the parties entered into the foUowing stipulation 
concerning nearly ail the f acts : 

"And now thls 12th day of November, 1907, ît Is agreed that no évidence 
need be ofCered by elther of the parties to thls cause In support of the facts 
herelnafter set forth, but that elther of the parties hereto may read thls 
stipulation or any part thereof as concluslve évidence of any of said facts 
at any trial of this cause. But nothlng herelu contained shall in any wlse 
preclude elther party from offerlng évidence as to ànd upon the several 
factors or éléments that should be considered In determining the actual 
cash value of the property descrlbed in the herelnafter specified policy of 
insurance. The facts thus agreed upon are as foUows: 

"On the l,3th day of January, 1902, the défendant Issued to plalntlffs Its 
policy No. 6208895, by whlch it undertook to insure plalntlffs 'for a term of 

from the eighth day of January, 1902, at noon to the day of 

— 19 — at noon, agalnst ail direct loss or damage by flre, except as 

herelnafter provided, to an amount not exceedlng dollars upon the fol- 

lowlng descrlbed property and contained as described hereln and not elsewhere, 
to wlt: On merchaiidise as specified the property of the assured named herein 
or held by sald assured In trust or on commission, or sold and uot delivered. 
In such place or places for such amounts and for such time and at such pre- 
niium as shall be Indorsed in writing on a mémorandum book attached hereto 
and approved by this company.' 

"By sald policy it was provided that 'thls company shall not be llable 
beyond the actual cash value of the property at the time any loss or damage 
occurs. and the loss or damage shall be ascertained or estimated according 
to such actual cash value wlth proper déduction for dépréciation however 
caused, and shall In no event exceed what it would then cost the insured to 
repalr or replace the same wlth materlal of llke klnd and quality.' 

"By writing indorsed upon sald policy It was further provided as follows: 

" 'Thls company shall not be llable for a greater proportion of any loss 
or damage to the property described hereln than the sum hereby insured 
bears to eighty per centum (80%) of the actual cash value of said property 
at the time such loss shall happeu. * * * If the Insurance under thls 
poiley be dlvlded Into tvFo or more items thèse clauses shall apply to each 
item separately.' 

"A copy of sald policy is hereto attached marked 'Exhiblt A,' and made a 
part hereof. 

"ïhe mémorandum book therein referred to vras flUed, and ail the in- 
surance thereby granted has explred before the happening of the flre herein- 
îifter referred to. No copy of said mémorandum lîook Is therel'ore attached 
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hereto. Àfter said mémorandum book had been so fllled, défendant granted 
further Insurance to plaintlffs under said policy upon separate slip certlfl- 
cates, ail of which were in tlie form of whicà a copy is hereto annexed, 
marked 'Bxhlblt B' and made a part hereof, differing therefrom in the prop- 
erty insured, in the term of the Insurance, and in the premium therefor. 

"Ail of the Insurance thus granted by the défendant to the plaintiflls was 
upon cotton In baies owned or held by the plaintift's under the terms of said 
policy. A large part of such Insurance was, as hereinafter set forth, upon 
sueh eotton stored at Brooklyn, N. Y., in stores known as Red Hook Stores 
339, 344, and 345. 

"On the 8th day of June, 1905, plaintlffs had Insurance in force on cotton 
stored in Red Hook Store No. 344, Brooklyn, ÎS'. Y., under said policy and 
certificates, aggregating the sum of ,?102,227, and Insurance on said cotton there 
stored, Issued by other Insurance companles, aggregating $25,155, making a 
total of §127,382. 

"On said date plaintlffs also had Insurance In force on cotton stored In 
Red Hook Store No. 345, Brooklyn, N. Y., under said policy and certifleates, 
aggregating the sum of $162,942, and Insurance thereon issued by another 
Company In the sum of $507, making a total of $163,449. 

"On said date plaintlffs also had Insurance In force on cotton stored at 
Red Hook Store No. 339, Brooklyn, N. Y., under said policy and certificates, 
aggregating the sum of $27,363. 

"Whéther the cash value of said cotton on said date was the amount claimed 
by the plaintlffs or that claimed by the défendant the Insurance thereon was 
In elther case In excess of eighty per centum (80%) of the value thereof ; 
and défendant under said policy was liable pro rata with the other Insurance 
companles on said cotton to reimburse the plaintifiCs the full amount of their 
loss from any lire whIch might occur in said cotton not exceeding the amount 
covered by its policy and certifleates. 

"On the 8th day of June, 1905, at 8:55 a. m. a flre occurred in said cotton, 
whereby the same was damaged in a large amount. The amount of damage 
not being known, the défendant and the other Insurance companles concerned 
in said loss, wIth plaintlffs' consent, took possession of ail of said cottim and 
sold the same for the beneflt of ail the parties concerned, including the plain- 
tlffs. 

"The défendant has pald the plaintlffs on account of the loss and of the 
proceeds of the sale of said cotton the following amounts: 
As to cotton stored in Red Hook Store No. 344 sums aggregating. .$102,,581.47 

As to cotton stored In Red Hook Store No. 345 sums aggregating 46,828.29 

As to cotton stored in Red Hook Store No. 339 sums aggregating. . . . 5,611.16 



Making a total of $155,020.92 

Deducting the amount realized by défendant froni the sale of said cotton, 
the amounts so paid by défendant are mnch less than the total amount of 
defendant's Insurance upon said cotton. It was therefore the duty of dé- 
fendant to reimburse plaintlffs for its proportion of the entire value of ail 
the insured cotton damaged by fîre as aforesaid. 

"Tli.e cash value of eotton in New York Is determined by the priées realized 
on sales between mercharits, which is known as 'spot cotton.' Such sales are 
sometlmes made on the floor of the Exchange, but usually are not so made ; 
'spot cotton' being sold usually between members. Sales of cotton for future 
dellvery, commonly known as 'cotton futures,' are made on the exehange, 
and constitute the largest portion of the dally sales on the exchange. Said 
exchange is open daiiy at 10 a. m. and closes at 3 p. m., except on Saturday 
when It closes at 12 o'clock nôon. 
"The by-laws of the New York Cotton Exchange provide that: 
" 'The board of managers shall appoint a commlttee on spot quotatious 
composed of seven members of the exchange, more or less actlvely engaged lu 
the spot cotton business, two of whom shall retire at the end of each month. 
It shall be the duty of thls commlttee to meet at the exchange on each business 
day at 2 p. m., except Saturdays, when it shall meet at 11:30 a. m. to confer 
upon, and, by vote of thô majority of the members présent, establish the mar- 
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ket quotatlon fc- the tlme béing of middllng upîand eottoû. ïhe relative dif- 
férences in valuation betveen the grades shall be those dptermined by the 
commlttee on revision of quotatlons of spot eotton.' 

"The actual sales of 'spot eotton' quoted by the New York Cotton Es change 
for the period beginning Jime Ist and ending June 14th, 1900, and the inarket 
quotations therefore as established by the committee on spot quotations are 
as follows: 



Kumber of Baies. 

2642 
1550 



Price Per Pound. 

8.75 
8.50 
8.50 
8.40 
8.40 
8.40 
8.55 



Date. 
Jnne Ist 

2d 

3d 

5th 

6th 

7th 

8th 

9th 100 8.70 

lOth 25 8.70 

12th 8.70 

13th 215 8.90 

14th — 8.95 

"The value of 'spot eotton' as fixed by 'spot committee' of the New York 
Exehange at 2 p. m. on June 7, 1905, was 8.40 cents per pound. The value of 
such cotton as fixed by said committee at 2 p. m. on June 3, 1905, was 8.55 
cents per pound. 

"The price of 'cotton futures' is fixed on the New York Cotton Exchange 
by a séries of three calls, made, respectively, at the opening of the market 
at 10 o'clock a. m., at 11 :45 a. m., and at 2 p. m. The quotations of the active 
'cotton futures' for the period beginning ,Tune 5th, whet» spot cotton reached 
8.40, until June 8th, the day of the fire, are as follows: 

Dates. Active Puturea Cioslng Price. 

June 5th July 7.92 

August 7.94 

September 7.99 

October 8.05 

June 6th July 7.90 

August 7.92 

September 7.99 

October 8.04 

June 7th July 7.92 

August 7.95 

September 8.02 

October 8.07 







First call, 


Second call, 


Third call, 


Closin 






10 a. m. 


11:45 a. m. 


2 p. m. 




June Sth 


July 
August 
September 
October 


7.92 
7.95 
8. 
8.07 


8. 

8.02 
8.08 
8.14 


8,09 
8.11 

8.23 


8.07 
8.10 
8.14 
8.21 



"Due proofs of the occurrence of said fire and of the loss sufCered by the 
plaintiffs thereunder were duly furnished to the défendant on or about June 
iO, 1905. 

"It is further agreed that the question at issue to be determined by the 
jury under the instructions of the court upon the foregoing facts and upon 
such other évidence as may be offered on behalf of either of the parties hereto 
is whether the actual value of the cotton injured or destroyed by fire as 
aforesald is to be taken as 8.40 cents per pound or 8.55 cents per pound or 
some other value per pound. 

"If the jury shall find that the actual value of said cotton was 8.40 cents 
per pound, then a verdict shall be entered for the défendant in the sum of $1.11. 

"If the jury shall find that the actual value of said cotton was 8.55 cents 
162 F.— 50 
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per pound, then a Teydict shall be entered for the plaintiffs In the sum of 
$2,851.81, wlth Intereat from September 8, 1905. 

"If the jury shall flnd the actual value of said cotton was some value per 
pound other than 8.40 cents or 8.55 cents, then the amount of the verdict shall 
be subsequently calculatèd and adjusted by counsel accordlngly wlth Interest 
from September 8, 19Q5," 

In addition to this stipulation, the testimony of several witnesses 
was then heard, bearing upon the duration of the fire and the actual 
cash value of the cotton at the time when its injury or destruction took 
place. 

After the verdict was set aside a second trial was had in May, 1908, 
before the court without a jury, and for the purposes of this trial a 
second and additional stipulation was entered into as foUows: 

"And now, this Ist day of May, 1908, it Is stlpulated and agreed by and 
between the parties plalntlff and défendant in the above entitled cause that 
the same shall be heard and deelded by the court without a jury In accordance 
wlth the statute in siich case made and provlded. 

"And It is further stlpulated and agreed that said cause shall be heard 
before the court upon the stipulation as to facts heretofore agreed upon In 
this cause and upon the évidence offered at the trial of this cause had on the 
16th day of November, 1907; and that the défendant withdraws exceptions 
to the évidence then offered; savlng its exception to the admlsslbility of such 
évidence on the ground that the value of the property covered by the pollcles 
of Insurance in force in this cause is to be determined as of the moment when 
the fire flrst broke out, and not as of any later time." 

From thèse stipulations it will be observed that the court is simply 
asked to find a particular fact, namely, what was the actual value of 
the property insured at the time when the loss happened. In accord- 
ance with this request, therefore, I find from ail the évidence that the 
loss happened at a later time than 8 :55 a. m. on June 8th — the fire 
began at that hour, but the damage to the insured property was done 
afterwards — and that the actual cash value of the cotton lost or dam- 
aged was 8.55 cents per pound at the time when the loss or damage 
occurred. 

In accordance with the foregoing stipulations, the clerk is directed 
to enter a finding in favor of the plaintiffs for $2,851.81, with interest 
from September 8, 1905, upon which a judgment may be entered in 
due course. 



In re CONSUMER S' COFFEB CO. (Xo. 2.) 

(District Court, E. D. Pennsylvanla. July 6, 1908.) 

No. 2,252. 

1. Bankbuptcy — BECKivBas — CoNTiNtriNQ Business at Loss — Receivèb's 

LiABILITV. 

Where a receiver in bankruptcy persisted in carrying on the bauk- 
rupt's business, under a former order of the court, when he knew the 
business to be unprofltable from the beginnîng and capable of being con- 
dncted only at a loss, he should be surcharged with a portion of the 
loss sustained. 

2. Same— SrHCHARGiKG Accoi/nt. 

Where a receiver in bankruptcy did not account for the proceeds of 
the sale of certain flxtures belonging to the bankrupt. hls account should 
be surcharged for that amount, but not wlth the value of supplies which 
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the banknipt had on hand at tlie time the recelver was appointed, and 
which vvere used up in continuing tlie business, in the absence of proof 
that the money derived from the use thereof did not appeur In the re- 
ceipts wlth which the receiver was charged ; nor should he be charged 
with the différence between the appraised and sale value of fixtiires, 
funiiture, etc., of auother place of business, operated by the bankrupt. 

In Bankruptcy. 

The following- is a copy of the referee's report, referred to in the 
opinion : 

A ijetition in banltruptcy was flled against the Consumers' CoECee Company 
on May 38, lf)05, and on May 19, 1905, a pétition was flled asklng for the 
appointaient of a receiver. At the time of the filing of the said pétition, the 
bankrupt was conducting two restaurants, one at 519 Market street, and 
iinother at 236 Chestnut street, and the pétition ijraying for the appointment 
of a receiver asked for an order for leave to continue the restaurants as 
going concerns. At the hearing, the court appoiuted Claude P. Chew receiver 
and authorized him to "continue the business of the said Consumers' Coffee 
Company as a going concern uutil further order of this court." Acting un- 
der said order, the receiver continued the business at both restaurants, and 
in Jnly, 1905, he presented his pétition to the .ludges of the District Court 
reciting the fact that the business at 519 Market street was belng conducted 
at a loss, that there was no prospect of securing a purchaser for it as a going 
concern, and praying for leave to sell it at public sale. An order of sale was 
thereupon entered, and on July 24, 1905, the court conflrmed the sale of the 
business at 519 Market street for $635. Although the receiver was unable 
to secare a purchaser for the business at 236 Chestnut street as a going con- 
cern, and the business at that place had lost money during the first six 
weebs that it was conducted by him at the rate of about $150 a week, and 
although expérience seems to hâve taught the receiver that It was inexpedlent 
to continue the business at 519 Market street any longer, he made no effort 
to dispose of the business at 236 Chestnut street by obtaining a simllar order 
of sale. Nor did he in any way présent the facts of the situation to the 
court or to the creditors for the purpose of obtaining instruction and reliev- 
ing hlmself of the responsibility of continuing a business which had up to 
that time lost almost as much money as the entire appraised value of Its 
assets. The receiver continued to conduct the business at 236 Chestnut 
street for nearly nine months longer, to wlt, until March .30, 1906, loslng 
money miinterruptedly during every week of that period ; the lossec aver- 
aglng over $100 per week and amountlng to not less than $60 in any one 
week. 

On April 9, 1906, an adjudication In bankruptcy was entered against the 
Consumera' Coffee Company, and the niatter referred to me as référée. On 
May Ist the flrst meeting of creditors was held, and John S. Hershey appolnt- 
ed trustée. On the same date the recelver presented a pétition praying for 
an order to sell the business at 236 Chestnut street at private sale for the 
sum of $700. The recelver alleged in his said pétition that, "owing to his 
belng nnable to carry on the business wlthout entailing further loss, he was 
compelled to abandon the business of reaiting (runnlng) a restaurant and was 
unable to obtaln a purchaser for the same as a going concern." A spécial 
meeting of creditors was held on May 15, 1906, for the purpose of consider- 
ing the said pétition, and, there belng no objection thereto, the pétition was 
approved, and an order made accordingly. On July 26, 1906, one of the cred- 
itors presented a pétition for an order on the recelver to file his account, 
upon which pétition an order was entered on the same date that "Claude 
P. Chew do wlthiu ten days of the service of a copy of this order upon him 
file an account and report as recelver of the above estate." To this order 
no attention was paid. Thereafter, to wlt, on October 3, 1906, a second péti- 
tion was presented praying for an order on said receiver to show cause he 
should not file his account fort-hwlth, and thereafter on October 12, 190t>. 
the account was filed. It thus appears from the record that the recelver 
allowed more than six months to elapse from the time that the last moneys 
of the estate came into his hands before he illed his account. 
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At the time o( hls appointment as receiver, the sald Claude P. Chew was 
employed In the crédit department ot N. Shellenburg & Oo., and by reason 
of the- duties of hls said employment he was; unable to glve hls fuU time and 
attention to the business of conducting restaurants. He vislted tlie restau- 
rant at 236 Chestnut street from day to day, sometlmes giving it a mère per- 
f unctory «examlnation, and at other tlmes staying there for several bours. 
The former manager of the bankrupt corporation was contlnued by the re- 
ceiver as manager of the business and practically left In uneontroUed charge 
of the money of the business. The mansiger was the only one who compared 
the waiters' eheelss and the cash in the register from day to day. No written 
record was kept of the business, except a so-ealled cash book in whieh 
the receiver noted the daily receipts from the cash register. The waiters' 
checks hâve disappeared, and, as comparison of thèse checks with the cash 
In thé register was left entirely to the manager of the business, the receiver 
appointed made no eiïort to assure himself of the correctness of thls com- 
parison, or the honesty of the manager. The nioneys which the receiver took 
from the business from day to day were used in part to make cash pay- 
ments on accouht of merchandise iised In the business, and the balance was 
deposited by the receiver in his own private bank accounts, one of which 
was kept in hls own name, and another In his nanie as attorney for his wife: 
■ITiere was no sépara te account kept by hlm as receiver either in one of 
the depositories deslgnated' by the court, or In any other bank. The cash 
book of the receiver was crudely kept, without any of the care which should, 
above ail, be exercised by one who handles other people's money. The re- 
ceiver knèw that the business was loslng money from the very flrst week 
during which he took charge, and that It was losing money conttnuously. He 
allegëd that he kept up the business dvirlng the summer of 1905, notwithstand- 
ing the fact that he was losirig money. In the hope of meeting with better 
success In the fall. When he found there was no improvement In the fall, he 
determined to inabe an application for a liquor llcense by using one of the 
employés of his business, one John Smith, as the appllcant, after having a 
verbal undèrstanding with hlm that, If the llcense were grantêd, it should 
be sold, and the proceeds used for the beneflt of the bankrupt estate, and the 
appllcant or léssee to be engaged as an employé of the business. How he ex- 
pected to carry ont his agreement does uot appear. An application for a 
license was actually made, and Ih March. 1SK)6, heard and refused. In the 
meantime the receiver permitted the expenses of the business to run on un- 
checked. He dld not reduce the force of émploj'és or thelr salaries, and hls 
management, or lack of management, contlnued imchanged. He had Ivuown 
from the very bégirinlng of his receivershlp that the business was an un- 
profltable one and an undeslrable one. He had the opinion of experlenced 
restaurateurs In Philadelphia, to sorae one of whom he had hoped to sell 
the business. Nohe of them, bowever, would take it Ijëcause, as the receiver 
testlfled: "They did not thinb that It Was a good thing." There were other 
restaurants in bankruptcy in Philadelphia in 1905. Yet with ail this in- 
formation at hand, and with the kaowiedgè that lie Was steadlly losing the 
money of the'credîtors and with the persons who were deallng with him on 
the faith of hls officiai position as; reeelter, he continued to carry on the 
Irasiness upon hls own resjwnsibllTty ih the loosest manner, without books, 
and without proper supervision of hlS' moneys, and he now aeeks refuge be- 
liind the original order of the court which authorized him to "continue the 
business as a going concern until a further order of this court." Can it be 
possible that the Judges of the District Court meant to authorlze this nian 
to continue a business from May, 1905, to March, 1!X1<B, at a known àverage 
weekly loss of $100.' without proper account boôks or records, with au of- 
ficer of the bankrupt corporation In cohtrol of the moheys, without a proper 
bank account or séparation of his private funds from the moneys of the re- 
ceivershlp? To ask the question Is to statë the ans\yer.' It was the dutr 
of this receiver to présent a i'eport to the court promptly as soon as he saw 
the drlft of affairs, ospeciàlly as, in thls case, there had been no ad.1udlcatlori, 
and no référée was in charge of the matter. The référée as a rule makes It 
his duty to watch the progress of the estate, and where there is a business 
being conducted he is, by virtue of hls position, brought in personal contact 
ivlth the receiver or trustée and is ablè to keep himself advised of the prog- 
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ress of the business and to judge of the desirabillty of continulng It. But 
the reeeiver appointed by the judges of the District Court stands in no such 
relation to the court. The Judge, by vlrtue of his office, is not thus brought 
Into Personal contact with the reeeiver and can reçoive no information exeept 
that which cornes to him from the records of his court. The reeeiver is free 
to act as he pleases, bound only by his sensé of duty and honesty and the 
fear of punishment for mlsfeasance. It is then that he is called on to ex- 
ercise certain qualifies — good judgment, ordinary prudence, reasonable com- 
mon sensé. This reeeiver did not only use ordinary good Judgment, prudence, 
and caution in the administration of his trust, but showed almost entire ab- 
sence of thèse qualifies. He can-ied on the business at the expense of people 
who were dealing wlth him and who relied upon his oflacial position as re- 
eeiver of the court as suflScient assurance that they would be paid the 
money due them. He incurred obligations amountlng, according to his own 
statement, to upwards of $5,000. He failed to do thlngs that an honest and 
efficient reeeiver should hâve done. He mlngled the funds of the estate with 
his own, he kept no proper booUs and records, he allowed Irresponsible peo- 
ple to handle his cash practically uncheclsed, and altogether managed the es- 
tate, not with the care expected of an offlcer of the court, but with the reckless- 
ness of a speculator. It Is dlfficult to understand the conduct of the reeeiver 
In thls case, exeept upon the theory that he was enjoying some secret beneflt 
ont of the estate, or that he hoped In some way to profit by It. It Is true 
that he states that he dld not recelve one cent for his services, and that he 
ficcounted for every dollar of the moneys that came Into his hands. There 
is no way of testing the accuracy of his statements, because he made no 
proper records of his transactions at the time. The cash book presented by 
him to-day is of no higher value as évidence than his own oral testlmony. 
I am not prepared to say that this reeeiver has Improperly taken any of 
the moneys of the estate, but I do not hesltate to say that he has put hlm- 
self In a position in whlch such a presumption must Inevitably arlse. How- 
ever, it Is not because of misappropriation he Is asked to be surcharged, but 
because of mismanagement, and of this there can be no doubt. The faets of 
this case are of such a nature that I flnd It unnecessary to consider the gên- 
erai légal propositions submitted to me concerning the duties of a reeeiver. 
It is easlly possible to reach the conclusions in thls case per saltum that the 
reeeiver has grlevously failed In the i)erformance of his plain duty. 

It has been suggested by counsel for the credltors that the reeeiver be 
surcharged wlth the losses at 236 Chestnut street from July 7, 1905 ; that be- 
Ing the date on whlch he presented his pétition for an order of sale of 519 
Market street. At that tlme he had been conducting both restaurants for 
six weeks. He knew that the restaurant at 2.36 Chestnut street was loslng 
money at the rate of upwards of $150 a week, he had made ample Inqulry to 
satisfy himself that the place was an undeslrable one, and It was his duty 
at that tlme to présent the matter to the court and ask for an order of sale. 
That he reeognized thls to be his duty In the case of the restaurant 519 Mar- 
ket street Is In Itself a sufflclent indication of his ablllty to Judge the situa- 
tion In a reasonable and prudent vray. The fact that he failed to exercise 
this Judgment makea him liable for the resuit. I am of the opinion there- 
fore that the reeeiver should be surcharged as foUows: 

(1) With the losses Incurred In the business (according to the 

expert accountant's réport) from July 7, 1905, to March 

30, 1906 $3,919 51 

(2) With the value of the supplies on hand at the tlme of his 

appolntiçent as reeeiver (as per appraisement) 213 63 

(3) With the amount realized by him from the sale of flxtures 

at 519 Market street 635 00 

(4) With the dépréciation In the value of the fixtures, furniture, 

dishes, etc., at 236 Chestnut street, being the différence 
between the amount of thelr appraised value, to wlt, 
$1,244.34, and the amount for whlch they were sold by 
the reeeiver, to wlt, $700.00 544 34 

Total $5,312 48 
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See 151 Fed. 933. 

Henry N. Wessel, for creditors. 
James S. Akorn^ for receiver. 

J. B; McPHERSON, District Judge. After an attentive examina- 
tion of the évidence offered. before the référée (D. W. Amram, Esq.), 
I can see no reason for disagreeing with his findings of fact, and thèse 
findings afford a satisfactory basis for the conclusion that the receiv- 
er failed in his duty, and should be surcharged with some of the loss 
sustaiued by his improper persistence in carrying on a business which 
he knew to be unprofitable from the beginning. The referee's report, 
which is made part of this opinion, states the facts in détail, and I 
need not repeat them. My principal doubt has been whether the 
receiver shoyld be charged with the loss from July 7, 1905, the date 
fixed by the référée, or from a later date in the faïl after he had had 
an opportunity to learn from expérience that the change of season 
would riiake no important différence jri the business of the restaurant. 
After a good deal of reflection, I hâve corne to the conclusion that 
perhaps it would be too harsh to charge him with the loss from July 
7th, and I shall therefore modify this item so as to include the loss 
only from October 7th. The surcharge of $635, the amount realized 
from the sale of the fixtures at 519 Market street, is obviously proper, 
but I am utiàble to agrée with the surchargé ôf the remaining two items. 
The suppHes on hand at the tinle of the rèceiver's appointment, $213.- 
63, were presumably used up in conducting the business, and there 
is nothing to show that the money thus derived does not appear in 
the receipts with which he is chargêd. And I find no sufficient évi- 
dence to sustaîn the surcharge of $544.34, the différence between the 
appraisement of the fixtures, furniture, etc., at 336 Chestnut street, 
and the amount for which they were sold. 

Thus modified, the report of the référée is confirmed. 



UNITED STAÏES v. SHRYOCK et al. 

(Circuit Court, S. D. Ohlo, E. D. June 25. 1908.) 

No. 62. 

Watebs and Wateb Courses— Leasb op Wateb Power— Consteuotion. 

Pursuant to Act Aug. 11, 1888, c. 860, 25 Stat. 417, authorizing the 
same, the Secretary of War executed a lease granting to défendant the 
rlght for 20 years to use the surplus water not requlred for navigation at 
dam No. 9 on the Muskitigum river for the purpose of operatlng an electrlc 
power plant, not exceedtng 0,000 feet per minute, to be taken from the 
overflow canal and returned thereto. The lease and spécifications attached 
provlded that the quantlty used should be determined from the tables pre- 
pared by the manufacturer of the wheels used or in the absence of such 
tables by the englneer in charge, the lessee to pay rent for the quantity 
asked for until the wheels were In place; also, that the water in the 
pool should not be lowered below a certain stage, but; In case of shortage, 
the leases flrst granted should hâve the préférence and a rebate allowed 
for water requlred and not furnlshed. Helcl, that the lease contemplated 
the use of the water for operatlng a power plant only, and the govern- 
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ment was not obligea to fumish it for any other purpose ; that, until a 
plant was installed, It might properly refuse to furnish water demanded 
for any otlier purpose or to go to waste, to the possible détriment of subsé- 
quent lessees; and that such refusai did not relieve défendant from tlic 
obligation to pay rent for the 6,000 feet named in the lease, which, and 
not the quantity so demanded, was the quantity "asked for" within the 
meaning of the lease. 

At Law. 

This action was brought on a bond given by Shryoclï as principal and hls 
eodefendants as surettes to seeure the payment of rents accruing on a lease 
for the light to use water from the water power of the Muskingum river. A 
verdict having been returned against the défendants, a motion is mude to set 
it aside and for a new trial. The point of insistence is that the court, in charg- 
ing the jurj' and in its rulings on the admissibility of évidence, erred in its 
<'onstruction of the lease. 

On Angust 11. 1888. Congress enacted a law (25 Stat. 417, c. 800) which pro- 
Tides: "The Seeretary of War is hereby authorized and empowered to grant 
leases or licenses for the use of the water powers on the Muskingum river at 
such rate and on such conditions and for such periods of time as niay seem to 
hlm just. équitable, and expédient: Provided, that the leases or licenses shall 
be limited to the use of the surplus water not requlred for navigation." In 
pursuance of the authority vested in him by such act, the Seeretary of War 
on August 1, 1903, invited sealed proposais for leasing, for power purposes, 
the surplus water not requlred for navigation at dam 9 in the Muskingum 
river. To the printed forms of proposai suppiied to eàch bidder were attached 
spécifications for his guidance. The spécifications, amoug other thiugs, recite 
that their purpose is to provide for leasing for power purposes the water not 
requlred for navigation, and that, wliere there are available lands belonging to 
the United States, leases will Include sultable sites for the purpose of power 
plants, but no lands leased shall be oecupied for other purposes than power 
plants and appurtenances. The United States reserved to Itself the right to 
grant leases at différent locallties separately to différent bidders, or ail to the 
same bidder, as might be most advantageous to it, and stipulated that every 
lease shall be granted subject to any existing leases theretofore granted at the 
same locality, and that no right would be granted under any lease, subséquent 
to existing leases, to the use of water when the depth on the established 
erest of the dam is less than .2 of a foot. The quantifies of water given on the 
blanks fumished bidders are approximated only, and bidders were told that 
they were expected to examine the maps and drawiugs in the oflice of the gov- 
ernment's engineer, to visit the locality of the dam, and make their own esti- 
mâtes of the facilities and dlfHculties attending the use of water power created 
by It and ail other contingencies, and it was specified that, in case the lessee 
should be deprlved of the use of water by reason of its falling below a stage 
of .2 of a foot above the established crest of tlie dam. lie shall be entitled to a 
rebate from his annual rental in a certain prescribed ratio, and tliat. If the 
water supply be insufficient to furnish the authorized allowance to ail con- 
simiers, préférence shall be given in the order of date of the original lease. 
The surplus water available at dam 9 was estimated at 11.,"? feet, but the varia- 
tion from time to time in the heighth of water in the pool formed by the dam 
is considérable. The spécifications further provide as follows: 

"(27) The lessee wlU be required to construct. maintain, and operate. on 
plans approved by the department. ail inlet and outlet canais and other struc- 
tures needed for diversion of water leased, and no structures shall be buiit 
and no opérations be conducted \^'hicli shall in any manner injure navigation, 
interfère with the opérations of the governnient, or impair the usefulness of any 
improvement made by the government for the beneflt of navigation. * * '* 

"(29) Tlie consumption of water granted under a lease shall be deterrained 
from the tables prei)ared by the manufacturers of the wheels in use by the 
lessee, the head being assuraed to be that at low water. Until the wheefs are 
in place, and the exact amount of water consunied can be deterniined, payment 
.shall be made on the quantity of water asked for. Should wheels whose stand- 
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ard consumption has not been determined by tbe luanufacturers be used tlio 
coij.suroptioii shall be determined by the eugineer offlcer in chargé." 

The leàse is for a ténu of 20 years, conimencing on May 1, 1004. The rent 
is made payable semlannnally on the Ist days of May and November, respec- 
tively, of eaeh year durlng said term. The lessee was wlthiu 60 days from 
the expiration of liis lease to remove ail buildings and niachinery erected and 
installed by hini. The speciflcations recite that they are to be attached, and 
they were in fact attached to and made a part of the lense, a cop,y of wliich 
was submitted for the bidder's inspection. William II. Frazier, havlug bid, on 
a blank proposai furnished him, for water power for the piu'pose of nniuing 
an electric power plant, a lease exeouted, as it recites, in pursuance of the pro- 
visions of the act of August 11, 1888, and making the spécifications a part of 
itself, was awarded him for the right to use for sueh purpose 6,000 cubic feet 
of water per minute from the water power of sueh river. Frazier, with the 
consent of the United States, assigned hls lease to Shryock, who gave bond 
with hls codefendants as bdndsmen. 

When the lease was offered in évidence, only portions of It were read, and 
its true Import was not fully comprehended. In conséquence, no objection hav- 
ing been Interposed thereto, the évidence was permitted to take a needlessly 
wide range. The surplus water from the pool formed by the dam escaped 
through gâtes into the canal, which runs substantially parallel to the river, 
and empties into it at a lower point. Shryock paid four semiannual Install- 
meats of rent on his lease, and then refused further payment, because, so he 
elaims, nb water had been furnished him, although he had frequently de- 
manded it. There is some éonflict in the évidence on this point, but the mak- 
ing of sueh demand is fairly established. He offered évidence to show that 
the canal, through freshets, especially that of March, 1907, had become ont of 
repalr, and that in some places mud and débris had become so deposited and in 
others the banks had been so washed away that the canal would not and 
could not carry the quantity of water called for by his lease, or sufficient for 
sueh a plant as he contemplated erectlng, and that tbe United States had not 
furnished him any water vvhatev«r, nor had it at any time been able or will- 
ing to porform Its part oï the contract. The governmeut's witnesses testified 
that the mud and débris lodged dld not afCect that portion of the canal which 
conveyed water to the site of his proposed plant, and that, in any event. at 
any time. on from 13 to 14 hours' notice, the United States could hâve fur- 
nished ail the water called for by his lease, and that It could and would al- 
ways hâve been ready, willing, and able to perform its contract. It was con- 
ceded that Shryock did not eonstruet or attempt to construct a power plant. 
or inlets to or outlets from it. He testified, however. that he acquired a 
franchise from a neighboring town, had a "tentative" contract with a rail- 
road Company to furnish Ita engtnes with water, leased from tlie government 
a site on the canal for a power plant, for which he paid the rent, engaged 
one engineer whom he paid $100, and a subséquent engineer who advised him 
not to build until the water was furnished. The reason assigned by Shryock 
for not building was that chère vs-as not sufficient water in the pool to suj^ply 
hls demand, but there is no évidence that he so notified the United States or 
sougiit a cancellation of his lease. The insufflciency of water supply was con- 
troverted by the government's engineer in charge, who made four measure- 
ments per day as to the stage of water Ih the pool. 

Sherman T. McPherson and Edward Moulinier, for the United 
States. 
Kennedy & Mackey, for défendants. 

SATER, District Judge (after stating the facts as above). By the 
ternis of Act Cong. Aug. 11, 1888, c. 860, 35 Stat. 417, under which 
the lease was executed, the surplus water not required for navigation 
could be leased for power purposes only. The purpose of the act is 
the création of revenue for the government and the encouragement 
of enterprises calHng for the use of water as a means of power. The 
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bidder was notified by the spécifications, which he in his proposai 
States he understood, that the leasing was to be for power purposes 
only, and the lease expressly states that the water was to be used for 
running an electric power plant. It contemplâtes the construction, 
maintenance, and opération by the lessee of a power plant, with in- 
lets to conduct to it water from the canal, and outlets for the flow of 
water to the river after it had performed its office in generating pow- 
er. After the wheels were installed in his plant, the quantity of water 
used was to be determined from the tables prepared by the manufac- 
turers of the wheels, or, in the absence of such wheels, by the engineer 
officer in charge, and, until the wheels were so installed so that the 
amount of water consumed could be determined, payment was to be 
made on the quantity of water asked for. The quantity of water ask- 
ed for is the quantity named in the lease — 6,000 cubic feet per min- 
ute. Were this not so, the lessee by making no request for water 
would be wholly relieved from the payment of rent, and not only 
would the purpose of the law be thus defeated, but the express pro- 
vision of the lease that rent should be paid on the Ist day of May and 
the Ist day of November of each year of the 20-year term would be 
nullified. He could rightfuUy demand water for one purpose only, 
and that was the production of power. Inasmuch as he did not equip 
himself to so use it, whatever demand he may hâve made for water 
the United States could safely ignore. He did not put it in default in 
the performance of its contract, because he did not perform the condi- 
tion précèdent to his right to make a law fui demand. 

Shryock claims that he had the right to demand water, if he chose, 
nierely for the purpose of letting it flow continuously through the 
canal, producing no power and serving no useful purpose, and that, 
if his demand so made was not granted, he was wholly relieved from 
the payment of rent. If his contention be correct, one person, by pro- 
curing ail the leases for the surplus water available at any given pool 
formed by a dam, merely by remaining inactive, constructing no pow- 
er plant and demanding no water, would obtain a monopoly of ail the 
water stored, and, notwithstanding the absolute requirement as to 
semiannual payments of rent during each year of the term, would es- 
cape payment of ail rental called for by his leases, and not only would 
the government thus secure no revenue, but the lessee, without cost 
to himself and at the expansé of the government, could easily throttle 
compétition with any plant operated by him at some other point along 
the river, or in the vicinity ; or, by paying for the water turned into the 
canal at his request, without vttilizing any part of it for power pur- 
poses, he could, in an inexpensive way, debar compétition, and thus 
defeat the purpose of the government to encourage manufacturing. 
If a lessee should procure one or more of the earlier leases of water 
from a given pool, and if the government is required on his demand 
to supply the water called for by his lease, regardless of its use for 
power purposes, he might, by paying therefor, permit the water to 
waste by flowing down the channel of the canal to the stoppage or im- 
pairment of the business of subséquent lessees, whenever the water so 
wasted reduces the depth on the established crest of dam to less than 
.2 of a foot, and thus partially at least defeat the purpose of the 
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act. Shryock acquired by his lease no right to the flow of water 
through the canal for any other than power purposes. If he failed to 
equip himself to use it for such purposes, he nevertheless was obligated 
to pay the rent named in the lease. By the acceptance of his lease he 
represénted himself to be about to erect and equip a power plant. 
For the privilège of a water right for power purposes he agreed to 
pay a fixed sum semiannually until his plant was installed, and there- 
after such a sum as represénted the value of the water furnished to 
him tmder his lease for the opération of his plant. 

The représentation by the United States of the depth and quantity 
of water stored was but an approximation, and of this he had notice. 
It did not guarantee him a fixed supply. If he did not construct and 
equip a power plant, because he believed the United States could not 
supply thé wàter called for by his lease, he rested on an opinion given 
by an unnamed engineér of unshown expérience, which he did not 
verify by'flctual test or cortimunicate to the lessor. He did not ask 
for a cancellation or modification of his lease, nor did he state when 
his belief in the insufficiéncy of the watèr supply arose, vvhether with- 
in the period-for which the recovery of rent is sought, or some prior 
period for which he had paid, nor did he attempt to reconcile his 
repeated demanda for water with his stated belief that the supply of 
water would not meet the requirements of his lease. He asked for 
water a^ter the flood of 19G7, near the close of the period for which 
a recovery of rental is soUght, and at a time when the government 
was giving him a rebate — was making no charge — on account of the 
injury to the Canal banks occasioned by the flood. He paid without dis- 
sent, so fai" as the record discloses, the rents that accrued for his fac- 
tory site, and yet his leases for it would hâve been as valueless as 
that for virater, if the water supply was insufficient to operate his plant. 
The construction put upon the lease in the charge to the jury is the 
sanie as that above expressed. A view more libéral to the défense 
characterized the rulings in the introduction of évidence. 

Motion overruled, and judgment for plaintiff on the verdict. 



ROBINSON V. MUTUAL RESERVE LIFE INS. 00. 

SCOVILL, V. SAME. 

(Circuit Court, S. D. New York. June 0, 1908.) 

1. OouBTS— Pbiobity of Jubisdiction— Possession of Peopkrty. 

It Is the law of the fecleral courts that the court which flrst takes pos- 
session of property cannot be dlsturbed or Interfered wtth lu such pos- 
session b.y any other court. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, § 1386. 
Jurlsdletion as affected by possession of the subject-matter, see note to 
Adams v. Mercantile Trust Co., 15 C. C. A. 6.] 

2. Same. 

A fédéral court of equlty, which has acquired iurisdictlon to aduilnlster 
the property of an insolveïit corporation by taklng possession of the same 
by Its receivers In an appropriate suit, is not deprlved of such jurisdic- 
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tion by a subséquent dissolution of the corporation by tlie judgmeut ci" 
a State court. 

[Ed. Note. — For cases In point, see Ont. Dig. vol. 13, Courts, | 1407.] 

3. Corporations— INSOLVENCY — Ckeditors' Suit. 

A court of equity bas jurisdiction to sequestrate tbe property of an iu- 
solvent corporation in a creditors' suit, wbere tlie blll charges fraud as 
well as insolvency. 

4. Courts— Phiority or Jurisdictiotï— Possession of Peoperty. 

Code Civ. Proc. N. Y. §§ 1784, 1785, 1788, 1793, provide for two pro- 
ceedlngs to sequestrate and distribute the property of Insolvent corpora- 
tions: One, applicable to ail corporations, at suit o£ a judgmeut creditor 
whose exécution has been returned unsatisfied, and the otber, applicable 
to certain corporations Including Insurance companles, by a suit for dissolu- 
tion brought by the Attorney General. In either case the assets are ad- 
minlstered by a receiver appointed by the court. Helcl, that the creditors' 
suit so provided for may be maintained In a fédéral, as well as a state, 
court, and that, vi'here a fédéral court in such a suit had talien possession 
of tlie assets of an insolvent Insurance company by its receivers, the suit 
was net abated nor the court's jurisdiction ousted by the subséquent in- 
stitution of a suit for dissolution by the Attorney General in which re- 
ceivers were also appointed. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, f 1407.] 

5. Insurance — Life Insurance Company — Insolvency — Rights of Policy 

HOLDEBS. 

Upon the insolvency of a life insurance company, Its policy holders be- 
come creditors, wlth the same right as other creditors, to maiutain a suit 
for the liquidation of its afCairs under a state statute giving such right to 
judgmeut creditors, and the objection tliat they had not reduced their 
claims to judgmeut and issued exécutions thereon may be waived by the 
corporation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 51.] 

In Equity. On motion to vacate appointment of receivers and sur- 
render the property of défendant to state receivers. 

Robert L. Luce, for petitioners. 

Byrne & Cutcheon and Wm. Beverly Winslow (James Byrne, of 
counsel), for respondents. 

WARD, Circuit Judge. To two bills in equity fîled by policy hold- 
ers citizens of states other than the state of New York, charging the 
Mutual Reserve Life Insurance Company, a domestic corporation, 
with fraud and insolvency, and asking that certain fraudulent assess- 
ments be set aside, and that receivers be appointed to collect and dis- 
tribute the assets of the défendant, the défendant company filed an- 
swers admitting insolvency and joining in the prayers of the bills. 

February 17, 1908, this court appointed receivers and directed that 
ail the company's property be conveyed and assigned to them, which 
was done. February 19th, the Attorney General of the state of New 
York began a proceeding in the state court to dissolve the défendant, 
in which temporary receivers were appointed, who were subsequent- 
ly made permanent. April 10, 1908, judgment dissolving the défend- 
ant was entered by default in the action pending in the state court. 
The state receivers now move that this court direct that the property 
in the hands of its receivers be turned over to the state receivers for 
dJstribiîtion. and the appointment of the fédéral receivers be vacated. 
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It is the law of the fédéral courts, and, I believe, of ail otliers, that 
the court which first takes possession of property cannot be disturbed 
or interfered with by any other court. Freeman v. Howe, 24 How. 
450, 16 ly. Ed. 749 ; Buck v. Colbath, 3 Wall. 334, 18 L. Ed. 257. 

The State receivers, while admitting that the fédéral court has ju- 
risdiction in equity to distribute the property of insolvent corporations, 
make several objections to the further exercise of the jurisdiction 
by ithis court in this cause. Before considering thèse objections, it 
may be pointed out that many objections which hâve been or might 
hâve been successfuUy made in the reported cases by a défendant 
corporation resisting the appointaient of a receiver are waived when 
the corporation, as in this case, submits itself and joins in the prayer 
of the bill. Authorities cited are to be read with this considération 
in mind. 

It is said that by the decree of the state court dissolving the de- 
fendant causes pending in this court are abated, and that nothing fur- 
ther can be donc in them. Thèse actions, however, are in equity, and 
may be revived, and, indeed, without revivor, I think receivers are 
erititled to administer the trust fund in the hands of the court, be- 
cause the court can operate upon the company's property even if it 
cannot operate upon the company itself. General Electric Co. v. 
West Asheville Improvement Co. (C. C.) 73 Fed. 386; Rio Grande 
Railroad Co. v. Gomila, 132 U. S. 478, 10 Sup. Ct. 155, 33 L. Ed. 
400 ; Lake Superior Iron Co. v. Brown, Bonnell & Co. (C. C.) 44 
Fed. 539; Leadville Coal Co. v. McCreery, 141 U. S. 475, 12 Sup. 
Ct. 28, 35 E. Ed. 824. 

It is further said that there is no jurisdiction in equity to seques- 
trate the property of a corporation on the ground of insolvency merely ; 
but the bills in this court allège not merely insolvency, but fraud, 
which is a recognized head of équitable jurisdiction. 

It is further objected that a court of equity dérives its power to 
sequestrate the property of a corporation entirely from the law of the 
State of incorporation. Jones v. Mutual Fidelity Co. (C. C.) 123 Fed. 
606. Admitting for the purposes of argument that this is so, I pro- 
ceed to inquire what the law of the state of New York upon the sub- 
ject is: 

Sections 1784, 1788, and 1793 of the Code of Civil Procédure 
authorize a jûdgment creditor whose exécution has been returned whol- 
ly or partly unsatisfied to maintain an action to procure a jûdgment 
sequestrating the property of a corporation and providing for a dis- 
tribution thereof among its fair and honest creditors, as in the case 
of a voluntary dissolution, and authorizes the court to appoint a re- 
ceiver for that purpose. 

Sections 1785, 1788, and 1793 of the same Code authorize the At- 
torney General to maintain an action to procure a jûdgment dissolv- 
ing a corporation having power to make insurances and authorize the 
court to appoint a receiver to distribute its property among its fair 
and honest creditors, as in case of a voluntary dissolution. 

Section 80 of the Insurance law (Laws 1892, p. 1967, c. 690) sub- 
jects Insurance companies which hâve taken advantage of the provi- 
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sions of article 2, c. 15, tit. 2, as the corporation in this case has done, 
to the provisions of tliat article in relation to the distribution of its 
assets. Thèse provisions are that, if the Superintendent of Insurance 
shall be of the opinion that the Company is insolvent, he shall so re- 
port to the Attorney General, who shall bring such action as niay 
be authorized by law to be taken against an insolvent insurance Com- 
pany, viz., the above-mentioned provisions of sections 1785, etc., of 
the Code of Civil Procédure, and, if the court is satisfied of the in- 
solvency, it shall appoint a receiver, who shall proceed in accordance 
with the provisions of sections 77 and 78 of the insurance law. There 
is nothing contained in thèse sections which a receiver appointed by 
this court cannot do as well as the receiver appointed by the state 
court. 

It will, accordingly, be seen that the law of the state of New York 
authorizes two proceedings, one to sequestrate and distribute the prop- 
erty of an insolvent corporation at the suit of a judgment créditer, 
and the other to dissolve certain insolvent corporations, including in- 
surance companies, and distribute their property, in an action by the 
Attorney General. If an action had been begun in the state court un- 
der section 1784, and a receiver had been appointed, it can hardly be 
supposed that the receiver could hâve been displaced if the Attorney 
General subsequently began an action to dissolve the corporation un- 
der section 1785. I think there would be no more reason for displacing 
the receivers appointed by this court because subséquent to their ap- 
pointment the Attorney General began a proceeding in the state courts, 
under section 1785 of the Code of Civil Procédure, to dissolve the cor- 
poration. 

Thèse complainants, upon the insolvency of the company, became 
creditors. As Mr. Justice Bradley said, in the case of Carr v. Ham- 
ilton, 129 U. S. 252, at page 256, 9 Sup. Ct. 295, at page 296, 32 h. 
Ed. 669: 

"It Is difficult to see why this principle of justice should not apply to per- 
sons holding policles of life Insurance In a company whlch becomes bankrupt 
and goef? Into liquidation. Ey tUat act the company becomes civiliter 
mortuus, Its business is brought to an absolute end, and the policy holders 
become creditors to an amount equal to the équitable value of their respective 
policles and entitled to partlclpate pro rata in those assets." 

The fact that the complainants hâve not recovered judgment or is- 
sued exécutions which were returned wholly or partly unsatisfied is 
a défense that may be, and has been, waived by the défendant. Hol- 
lins V. Briarfield Coal Co., 150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 
1113. Accordingly, if the jurisdiction of this court dépends upon stat- 
utory authority, the law of the state of New York supplies it. 

■It is further objected that section 56 of the insurance law restricts 
the right to maintain an action for the appointment of a receiver of 
an insurance company to the Attorney General, except in an action 
by a. judgment créditer. This section was repealed by section 15, c. 
326, p. 773, Laws 1906. If, however, this law of the state of New 
York were to be regarded as part of the contract of insurance, and as 
such binding upon the court as well as upon the parties (Relfe v. 
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Rundle, 103 U. S. 223, 26 L. Ed. 337), the answer is that the action 
in this court is by complainants having the same standing as judgment 
creditors. Further, the décision in the Relfe Case, and in those fol- 
lowing it (Taylor v. Life Association [G. C] 13 Fed. 493, and Fry 
V. Life Association [C. C] 31 Fed. 197), proceeded upon the ground 
that title to the defendant's property was by the law of the state of 
incorporation vested in an officiai of the state, as distinguished from 
a reçeiver appointed by the court. The law of New York makes no 
such provision, and, on the contrary, directs that the distribution of 
the property shall be made by receivers to be appointed by the courts. 

The state court and its receivers hâve moved in this matter in the 
most courteous spirit, and this court, in a similar spirit, while feel- 
ing obliged to exercise its jurisdiction lawfuUy invoked (Hyde v. 
Stone, 20 How. 170, 175, 15 L. Ed. 874), will in the administration of 
the trust conform as far as possible to the requirements of the state 
statutes (Mercantile Trust Co. v. M., K. & T. Railwây Co. [C. C] 
48 Fed. 351). 

The motion is denied. 



KOBINSON V. MUTUAL RESERVE LIFE INS. CO. 

SCOVILL T. SAMB. 

(Circuit Court, S. D. New York. June 6, 1908.) 

Insurance— iNSOLVENcy and Dissolution of Mutual Life AsaooiAxioN— 
Distribution of Fund in Hands oy Teustee. 

A Ufe Insurance association deposited a portion of Its reserve fund 
wlth a trust company under an agreement requlring the Company to hold 
and Inyest and pay over the income of the fund to the association, and 
f urther provldlng that "in case of a dissolution of the party of the first 
part (the association) the entlre reserve fund shall be dlvided among the 
then members of the association or shall be dlstrlbuted In such other 
équitable manner as the courts shall direct." HeU, that such agreement 
Imposed no duty of distribution on the trustée, but that, on a dissolution 
of the association, in an action by the state, a fédéral court having charge 
of the administration of its asséts had power to order the trustée to turn 
over the securlties and funds In Its hands to the court's receivers for dis- 
tribution wlth the other assets. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 28, Insurance, § 1847.] 

Byrne & Cutcheon and Wm. Beverly Winslow (James Byrne, of 
counsel), for petitioners. ' 

Joline, Larkin & Rathbone (Adrian H. Larkin, of counsel), for re- 
spondent. 

WARD, Circuit Judge. This is a motion by receivers appointed by 
this court of the Mutual Reserve Life Insurance Company, a reincor- 
poration, under chapter 690, p. 1930, Laws 1893, of the Mutual Re- 
serve Fund Life Association, for an order requiring the Central Trust 
Comjiany of New York to pay over to them certain mortgages and 
moneys held under an agreement dated October 18, 1883, which is as 
follows : 

"This agreement. made the 18th diiy of October, 1882, between the Mutual 
Reserve Fund Life Association, a corporation duly organized under the 
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laws of the state of New York and located in the olty of New York, 
party of the flrst part, and the Central Trust Company of Xew York, 
a corporation duly chartered by said state and located in said city of 
New York, as trustée, party of the second part, witnesseth: That, the said 
party of the first part, deslrlng to set aside a reserve fund for the exclnslve 
beneflt of its members, the said party of the second part hereby agrées to re- 
çoive the same and any future additions thereto, as trustée, upon the follow- 
ing conditions: 

"First. SueU rate of interest shall be payable semlannually by said party 
of the second part on the current deposits, to the crédit of said reserve fund, 
as shall be, from tlme to tlme, mutually agreed upon. 

"Second. Said trust company shall, from tlme to time, upon the written 
order of the président of said association, invest said fund, or any portion of 
It, in such United States bonds, state, county or city securities, or on such 
bond and mortgage as shall be deslgnated by the board of direetors of said 
association and approved by the président of said trust company. Said 
securities shall be taken only in the name of said : association, but shall be 
held by said trust company subject to the conditions of this contract, and vs'lth 
power of attorney from said association to collect the interest on the same. 
Any of such securities shall be sold by said trust company upon the writ- 
ten order of the président of said association aecompanled by à certifled copy 
of the vote of the board of direetors of said association authorizlng such 
sale, and the proceeds shall be deposited to the crédit of the reserve fund 
account with the said party of the second part. 

"Third. The semiannual interest on the current deposits and the interests 
on investments shall, as it matures, be transferred to the crédit of the death 
fund account of the association In such bank or trust Company in New York 
Olty as shall be deslgnated by the board of direetors of said association, pro- 
vided that at the time of the maturing of any such interest the constitution of 
the association does not provide otherwise for its appropriation. 

"Fourth. Upon receipt of a certifled copy of a vote of the board of direetors 
of said association, authorizing the transfer of any portion of said reserve 
fund to the death fund account above mentloned, such transfer shall be made 
by said trust company. But in every ca^e the resolution of the board of di- 
reetors authorizing such transfer shall state that such transfer Is authorlzed by 
sections 3 and 4 of article 11 of the constitution of the association. 

"Flfth. If the board of direetors of said association shall for any reason 
d«em it to be expédient to order a transfer of the whole or any portion of 
said reserve fund including the investments, to any state Insurance department 
or to any other trust company organized under the laws of the state of New 
York, such transfer shall be made by said party of the second part, provided 
that no such transfer shall be made to any trust company until the dellvery 
to said party of the second part of a certifled copy of the order of the board of 
direetors of said association, authorizing the transfer, and a certifled copy of 
the contract under which the deslgnated trust company shall aceept the 
transfer ; said contract to be indorsed as approved by one of the justices of 
the Suprême Court of the district in whlch the principal office of said associa- 
tion Shall be located. 

"Sixth. Said party of the second part shall be allowed a reasonable com- 
pensation for making Investments of the reserve fund and collecting Interest 
on the same, and for realizing on any of the securities of said fund and for 
any authorlzed expenses of any litigation arising out of this contract, wlthout 
fault of the party of the second part. 

"Seventh. Ip Case of a dissolution of the party of the flrst part, the entlre 
reserve fund shall be dlvlded among the then members of the association, pro- 
portionally to the gross amount of assessments paid by said memJ)ers respec- 
tively to said association, or shall be distributed in such other équitable man- 
ner as the courts shall direct. 

"Eighth. The party of the second part Is to be answerable only for Its own 
default, malfeasance or négligence in carrying out this agreement. 

"In witness whereof the party of the first part and the party of the second 
part, as trustée, hâve hereunto caused to be afflxed their respective corporate 
seals, and their respective présidents and seeretaries hâve hereunto set thèir 
hands this 18th day of October, 1882." 
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The insurance Company is insolvent, and since the appointment of 
the receivers has been dissolved by a judgment of the Suprême Court 
of the State of New York in an action brought by the Attorney Gen- 
eral of the State for that purpose undèr section 1785 of the Code of 
Civil Procédure. 

If the agreement imposes on the trustée the duty of distribution, 
the fund cannot be disturbed in its hands, but must be left for dis- 
tribution by it in accordance with the orders of the court. Matter of 
Home Provident Safety Fund Association of New York, 129 N. Y. 
288, 29. N. E. 323. 

Examination of the agreement satisfies me that the duty of the trus- 
tée is to hold and invest and pay over the income of the fund in its 
hands without any duty of distribution. Farmers' Loan & Trust 
Company V. Aberle, 19 App. Div. 79, 46 N. Y. Supp. 10. 

The contingency upon which distribution is to take place provided 
for in the seventh article having arisen, the motion is granted; the 
amount payable to the trust company for its services and disburse- 
mehts to be fixed in the order. 



BOBINSON V. MUTUAL RESERVE LIFE INS. ÇO. 

SCOVILL V. SAME. 

(Circuit Ctourt, S. D. New York. June 6, 1908.) 

Insueance — Insolvenct and Dissolution dp Motual Lhk Association — 
Distribution of Fund Dfposited with State. 

Laws N. Y. 1884, p. 429, c. 353, § 2, which authorizes any Insurance 
Company doing business on the coopérative or assessment plan, in its 
discrétion to deposit securities with the Superintendent of the Insur- 
ance Department of the state, to he held for the sole beneflt of the 
members of the company and subject to the provisions of such a deed of 
trust as shall be approved by the superintendent, does not Impose upon 
him any duty to make distribution of the fund deposited on the insol- 
vency of the company, and, in the absence of any such requirement In the 
deed of trust, he holds such securities or fund in such case subject to 
the orders of the court which Is adminlstering the estate of the insolvent 
corporation. 

[Ed. Note.— For cases in point, See Cent. Dig. vol. 28, Insurance, § 1847.] 

Byrne & Cutcheon and Wm. Beverly Winslow (James Byrne, of 
counsel), for petitioners. 

William S. Jackson, Atty. Gen. of New York (William E. Kissel- 
burgh, Sp. Deputy, of counsel), for respondent. 

WARD, Circuit Judge. This is a motion by the receivers appointed 
by this court of the Mutual Reserve Life Insufance Company, f or- 
merly the Mutual Reserve Fund Life Association, for an order upon 
the Superintendent of Insurance of the State of New York to turn 
over to them two funds deposited with the Superintendent of the In- 
surance Department, as follows: 

June 13, 1884, the Mutual Reserve Fund Life Association deposited 
with the Superintendent of the Insurance Department $100,000 of 3 
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per cent. United States bonds,' under the provisions of section 2, 
c. 353, p. 429, Laws N. Y. 1884, reading as follows : 

"Any corporation, association or society legally engagea in tiie business of 
insurance, upon tlie co-op©rative or assessment plan, and doing business in 
this State, may, in the discrétion of such association tlirough its offlcers or 
trustée, deposit witli the Superintendent of the Insurance Department sucli 
securities and for such amounts as may be approved by him. The said deposits 
shall be received and held by the said superintendent for the sole beneflt of 
the members of said corporation and subject to the provisions of such a 
deed of trust as shall be approved by the said superintendent and accepted by 
him from the offlcers or trustée of the said corporation. Provided, however, 
that the deposits with the insurance department and ail other investments 
of reserve funds shall be made in the same class of securities that are now 
required under the gênerai laws for deposit with the Superintendent of Insur- 
ance and for the investments of funds by life insurance companies." 

The bonds were registered in the name of "Superintendent of the 
Insurance Department of the State of New York in trust for the mem- 
bers of the Mutual Reserve Fund Life Association pursuant to trust 
deed of Central Trust Company of New York dated October 18, 1882, 
and chapter 353 [p. 429], Laws of 1884 of the state of New York." 

In an opinion handed down herewith, I hâve considered the efïect 
of this deed therein set forth at length in connection with a motioii 
of the receivers for an order requiring the trustée, the Central Trust 
Company of New York, to pay over to them the funds deposited with 
it. Following the case of Farmers' Loan & Trust Company v. Aberle, 
19 App. Div. 79, 46 N. Y. Supp. 10, the motion was granted. The 
same considérations apply in my opinion to the Superintendent of 
Insurance as apply to the Central Trust Company, and I will therefore 
grant the motion in respect to this deposit. 

January 39, 1886, the association deposited with the Superintend- 
ent of the Insurance Department, under the same law, a second fund 
of $100,000 in bonds of the United States under a trust deed of the 
following terms: 

"This agreement made this 29th day of January, one thousand eight hun- 
dred and eighty-six, between the Mutual Réserve Fund Life Association, a 
corporation duly created, organlzed and existing under and by vlrtue of the 
laws of the state of New York, party of the flrst part, and Robert A. Max- 
well, as Superintendent of the Insurance Department of the State of New 
York, and hls successors in office, as trustée, party of the second part, wlt- 
nesseth: That whereas the said party of the first part desires to deposit with 
the said party of the second part a fund for the exclusive beneflt and se- 
curity of the members of the said party of the first part, pursuant to the laws 
of the state of New York, now thèse présents witness that the party of the 
flrst part bas this day deposited with the party of the second part the sum 
of one hundred thousand dollars ($300,000) in interest bearlng bonds of the 
United States of America in trust as security for the pollcy holders or mem- 
bers of the party of the flrst part for tbe sole use, beneflt and protection of 
said policy holders or members and as such security for and during the time 
the party of the flrst part shall continue In business, and until each and 
every liability to ail its said policy holders or members shall be adjusted 
and fully paid. The party of the second part shall hold said bonds as se- 
curity and for the use as above stated, but, so long as the party of the flrst 
part shall continue suivent, the party of the second part shall permit the party 
of the flrst part to collect the Interest or dividends on said bonds so deposited, 
and from time to time to withdraw any of such bonds on depositlng with the 
party of the second part such other securities of like value as those withdrawn 
and of the character allowed by the laws of the state of New York for de- 

162 F.— 51 
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posits by life Insurance companles with the Superintendent of the Insurance 
Department, and such substituted securltles shall be received and held upon 
Uke terms and the Uke trust. In witness whereof the party of the flrst 
part has caused thèse présents to be sealed wlth Its corporate seal, and the 
same to be signed toy Its président and secretary, and the party of the sec- 
ond part as trustée aforesald has hereunto set hls hand and the seal of the 
Insurance department of the state of New York in dupUcate thls twenty-ninth 
day of January, one thousand elght hundred and elghty-slx." 

The Superintendent of the Insurance Department executed a cer- 
tificate of deposit in the following form: 

"I, Robert A. Maxwell, do hereby certlfy that I am Superintendent of the 
Insurance Department of the State of New York, and that the Mutual Ré- 
serve Fund Life Association, a corporation chartered by the said state, un- 
der chapter 175 of the Laws of 1883, and located at New York City, has 
heretofore deposited in thls department stocks of the United States, of the 
seyeral dénominations and descriptions particularly set forth and described 
in the sqhedule signed by me and hereunto' annexed amounting, at par value, 
to the sum of not less tiiani one hundred thousand dollars; tbe said deposit 
hàvihg been made In compUance wlth thé provisions of chapter 353 of 
the Laws of thls State of thé year 1884. And I do hereby further certlfy 
that sa^d securltles are now held by me, in thls department, as such super- 
intendent, as aforesald. In my olficlal capacity, on deposit and In trust as se- 
curlty for ail the policy holders or members of the said corporation, for the 
sole use, beneflt and protection of said policy holders or members and as such 
securlty for and during the time the said corporation shall continue in busi- 
ness, and until each and every liability to ail Its said policy holders or mem- 
bers shall be adjusted and fully paid. I further certlfy that I am satlsfied that 
the stocks and securltles are worth one hundred thousand dollars. Said 
deposit was made in thls office on the 29th day of January, A. D. 1886, and 
has ever since that peiiodbeen malntained intact, at ail times, for the full 
amount of one hundred thousand dollars, in the stocks and securltles above 
speclfied. In witness whereof, I hâve hereunto set my hand and caused my 
ofiBcial seal to be afflxed, at the city of Albany, the day and year tfirst above 
written." 

I discover no duty of distribution imposed upon the Superintendent 
of the Insurance Department in the deed of trust, and think the same 
considérations apply to it as apply to the first deed above mentioned. 

Neither of thèse deposits was required by law. Chapter 353, p. 439, 
Laws 1884, permitted them to be made, and required the Superintend- 
ent of the Insurance Department to hold thera subject to the provi- 
sions of the deed of trust accepted by him. If the deposits had been 
made, as the argument of the learned Attorney General assumes, 
under the positive réquirements of section 71 of the insurance law 
(chapter 609, p. 1960, Laws 1892), quite a différent situation would 
be presented. The Court of Appeals of the state of New York has 
decided that in such cases the superintendent is a statutory trustée 
under the duty of distribution, and that no court of equity can dis- 
place his possession. Ruggles V. Chapman, 59 N. Y. 163; Id., 64 N. 
Y. 557. Théprinciple upon which thèse cases were decided does not 
apply to a voluntary deposit to be held subject to the provisions of a 
deed of trust.! Even in the case of a deposit under a statutory trust, 
the Circuit Court of Appeals for the Eighth Circuit has held that féd- 
éral courts proceeding in equity can compel a state officer to surrender 
the deposit to receivers appointed by them. Morrill v. American Re- 
serve Bond Company (C. C.) 151 Fed. 305. The character of the 
deposits under considération does not require me to go so far. 

Motion granted. 
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UNITED STATES v. FOUR HUNDRBD AND TWBNTT DOLLARS. 

(District Court, S. D. Alabama. June 1.3, Î908.) 

No. 1,188. 

ÂLiENS — Construction of Immigration Act — Penalty fok Violation bt 
Mastee of Vessel. 

The provision of Immigration Act Feb. 20, 1907, § 15, c. 1134, 34 Stat. 
908 (U. S. Comp. St. Siipp. 1907, p. 398), tliat tlie master of any vessel 
brinsing aliens into the United States wlio shall fail to deliver to tlie 
Immigration offlcers at the port of arrivai lista or manifesta of ail aliens 
on board as required by sections 12 and 13, and containlng the information 
therein specified, "sh.all pay to the eollector of customs at the port of ar- 
rivai the sum of ten dollars for each alien concerning whom the above in- 
formation Is not contained in any list as aforesaid," is pénal in its nature, 
and must be strictly construed, and so construed it 'does not Impose such 
penalty for the giving of Incorrect or false information in such list, 
where it includes ail the aliens on board, and purports to give the re- 
quired information as to each. 

Wm. H. Armbrecht, U. S. Atty. 
Pillans, Hanaw & Pillans, for claimant. 

TOULMIN, District Judge. This is a libel of information against 
$420 as penalties claimed for an alleged violation, by the master of the 
Spanish bark Carvajal, of Act Feb. 30, 1907, to regulate the immi- 
gration of aliens into the United States. 34 Stat. 898, c. 1134 (U. S. 
Comp. St. Supp. 1907, p. 389). The libel, in substance, allèges that 
upon the arrivai of said bark Carvajal in the port of Mobile the master 
thereof delivered to the acting immigrant inspector at said port a paper 
purporting tô be a list or manifest of the aliens brought in on said bark, 
which containedthe names of said aliens and contained what purported 
to be the information required by the provisions of said act, and that 
said manifest was verified by the affidavit of the said master, as re- 
quired by said act. The libel further allèges that the said manifest 
was not correct, in that the said master, in answer to the question ask- 
ed in said manifest concerning each of said aliens, "By whom was 
passage paid?" said, "By himself" (the alien), which answer was not 
true ; that in truth and in fact the passage of said aliens, and each of 
them, was paid by some other person ; and that at the time said mas- 
ter furnished said manifest to the immigration officer he well knew, or 
had reason to believe, that said answer was untrue, and the information 
thereby given was incorrect. The libel charges that the furnishing of 
said incorrect manifest was not a bona fide compliance with said im- 
migration act, "and was équivalent to furnishing no manifest what- 
ever." There were 42 aliens reported on the manifest. A penalty of 
$10 being demanded for each of said 42 aliens, the aggregate sum of 
$420 has been deposited to stand in lieu of said vessel, to be disposed of 
and paid as, upon the hearing of the cause, the court may then adjudge. 
The prayer of the libel is that the said sum of $420 rnay, for the causes 
shown, be condemned to the use of and to be paid over to the United 
States. The master of the vessel intervenes, and claims said sum of 
$420, and excepts to the bill of information as insufficient in law, and 
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shows no right în the Uniteji States to said money or any part thereof 
becàuse the libel affirmativély shows that said master did not neglect 
or omit to deliver the list or manifest required by the immigration act, 
but did deUver the same containing the information required by said 
act; and said master further excepts to said Hbel and says that the 
fact, as alleged in the libel, that the manifest fumished was not cor- 
rect, gives no right to the United States to collect the penalty sought 
to be enforced in this action. Wherefore he says he is not Sound to 
further answer said libel, ■ and prays that the same be dismissed and 
that the said sum of money be returned to him. 

The immigration act provides that it shall be thé duty of the mas- 
ter of a vessel having aliens on board to deliver to the immigration 
officers at the port of arrivai lists or manifests made at the time and 
place of embarkation of such aliens on board such vessel, which shall, 
in answer to questions at the top of said lists, state certain things re- 
quired as information. Among other questions contained in the lists 
is this: 

"Whether the alien bas pald hls own passage, or whether it has been paid 
by any other person, • » • and. If so, by whom." 

The lists or manifests are required by the act to be signed and sworn 
to by the master tha,t, "according to the best of his knowledge and be- 
lief, the information in said lists or manifests ooncerning each of said 
aliens named therein is correct and true in every respect." Immi- 
gration Act, c. 1134, §§12, 13, 34 Stat. 901, 902 (U. S. Comp. St. 
Supp. 1907, p. 397, 398). It is further provided in section 15 of said 
act that, in case of the failure of the master of any vessel to deliver 
to the said immigration officers lists or manifests of ail aliens on board 
thereof as required in sections 12 and 13 of the act, he shall pay to 
the collector of customs at the port of arrivai the sum of $10 for 
each alien concerning whom the above information is not contained in 
any list as aforesaid. It will be observed that the payment of the pen- 
alty of $10 is exacted for the neglect or omission to include in the lists 
Or manifest delivered to the immigration officers each and every alien 
on board of the vessel, concerning whom the information is required. 
If the master, in the list delivered, omits any one of such aliens, or 
omits the information reqtiired as to any one of them, he incurs the 
penalty of $10 for such omission. No penalty is prescribed by the 
act for furnishing incorrect information. It is imposed for the failure 
to deliver lists or manifests with the information required, but not 
for delivering lists which might contain incorrect information. The 
act is, in its nature, pénal, and, in order to render the master liable 
to the penalty imposed by the act, it must appear that he has neg- 
lected or omitted to do some act which the law made it his duty to 
perform. Steam Engine Co. v. Howard, 101 U. S. 188, 25 L. Ed. 
786. "A statute pénal in character must be construed with strictness 
against those sought to be subjected to its liabilities." Chase v. Curtis, 
113 U. S. 452, 5 Sup. Ct. 554, 28 L,. Ed. 1038. "A pénal statute 
should be strictly construed, ànd with a view of carrying out the ob- 
ject aimed at by such a statute, or on grounds of public policy, a court 
has no right to interpolate words into it." In re McDonough (D. C.) 
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49 Fed. 360; In re Coy (C. C.) 31 Fed. 800; U. S. v. Morris, 14 Pet. 
464, 10 ly. Ed. 543. Pénal statutes are not to be enlarged by implica- 
tion or extended to cases not obviously vvithin their words. A court 
cannot create a penalty by construction. It cannot add to or take from 
a statute. In Wiltberger's Case, 6 Wheat. 76, 5 L. Ed. 37, Chief 
Justice Marshall said: 

"The intention of the Législature is to be collected froni tlie words tliey 
employ. Wliere there is no ambignity in the words, there is uo room l'or 
construction." 

In Hamilton v. Rathbone, 175 U. S. 421, 20 Sup. Ct. 158 (44 L. Ed. 
219), the court said: "The province of construction lies wholly with- 
in the domain of ambiguity." A pénal law is one which prohibits an 
act and imposes a penalty for the commission of it ; or one which re- 
quires an act to be donc and imposes a penalty for the neglect or omis- 
sion to do it. The term "penalty" dénotes money recoverable by 
virtue of a statute imposing a payment by way of punishment. Black's 
Law Dictionary. 

The law under considération requires the master of a vessel bring- 
ing aliens into the United States to deliver to the immigration officers 
at the port of arrivai lists or manifests of such aliens, said lists to con- 
tain certain information specified in the law, and it imposes a pen- 
alty for any neglect or omission to comply with the requirements of 
this law. If Congress had intended to impose a like penalty for any 
mcorrect or false information furnished in said lists or manifests, it 
seems it would hâve said so in the law. But it may be said that it is 
material, and was the intention of Congress to hâve correct informa- 
tien concerning the aliens in question; and it may be asked what as- 
surance is there that the information contained in said lists will be 
correct and true in the absence of a penalty for giving incorrect or 
false information. While it may be true that it is material, and was 
the intent of the law to obtain correct information on the subjects 
inquired about, and we do not know the motive of Congress in omitting 
to prescribe a penalty for furnishing incorrect information, we may 
well infer that it was because it was considered that the vérification 
of the lists by the signature and oath of the master would be a suffi- 
cient assurance that said lists would speak the truth. The oath re- 
quired to the lists is that, "according to the best of his knowledge and 
belle f, the information in said lists or manifests concerning each of 
said aliens named therein is correct and true in every respect." The 
violation of this oath by the master in stating matters of information 
in the lists which he knew to be incorrect and untrue, or which he did 
not believe to be true, might subject him to severer punishment than 
the imposition of the penalty provided by the act under considération, 
and it seems to me would be a greater assurance, if assurance were 
necessary, that the information furnished was correct and true in every 
respect, or believed to be so. \ 

My opinion is that the exceptions to the libel of information are well 
taken, and the same are sustained. 

The libel is therefore dismissed, with costs ; and it is ordered that 
the said $430 be returned to Bernardo Jardon, the claimant in the 
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, In re CONLEY. 

(District Court, D. Nebraska. July 6, 190T.) 

Bankruptcy— Exemptions— Tools and Instruments of Business. 

Under Code Civ. Proc. Neb. § 530, wliieli exempts from sale on exécu- 
tion "the tools and instruments of any mecliaiilc, miner, or other person, 
used and liept for the purpose of carrymg ou his trade or business," a 
bankrupt, wlio is a dealer in eggs and poultry, which he buys at fanners' 
bouses, and talœs to liis places of business, and there prépares for ship- 
ment, is entltled to hold as exempt a àorse, hamess, and wagon sultable 
for use in brlnging In sucli produce, and also hls ofUce furnlture, scales, 
coops, egg-candling booths, etc., necessary to be used by blm in conductlng 
his business. 

In Bankruptcy. On pétition for revision of referee's order relatingf 
to banknipt's claira of exemption. 

John J. Ledwith and William M. Morning, for bankrupt. 

T. C. MUNGER, District Judge. This cause comes before the 
court on a pétition for a revision of the order of Fred W. Vaughan, 
référée in bankruptcy. The bankrupt herein filed a pétition praying 
that certain articles named in his schedule should be set aside to him 
as exempt, and at the hearing the référée refused to allow the exemp- 
tions. The bankrupt's business has been that of a dealer in poultry, 
eggs, and farm produce, and in transacting this business it has been 
necessary to drive to the farms and villages in the territory adjacent 
to the town of the bankrupt's résidence, and to bring to the bankrupt's 
place of business the produce so purchased, where the eggs were can- 
dled and cleaned, and the poultry and produce prepared for market, 
and then sold to commission merchants and other purchasers. In 
order to conduct such business it has been necessary for the bankrupt 
to hâve means of conveyance and carriage for the produce. The bank- 
rupt asks to be allowed as exempt three horses, two dray wagons, 
three sets of harness, and certain other articles. 

Section 530 of the Code of Civil Procédure of Nebraska, the clause 
which is involved in this controversy, allows exemptions as followsî 

"Eiglith. The tools and instruments of any mechanic, miner, or other per- 
son, used and kept l'or the purpose of carrylng on hls trade or business." 

It is generally the rule that .such exemption statutes are liberally con- 
strued, in order that the heads of fariiilies may not be stripped of ail 
means of making a livelihood. The words in the statute, "or other 
person" should be given some force and effect. It is to be noted that 
the statute refers to tools and instruments "used and kept for the pur- 
pose of carrying on his trade or business." Statutes of other states are 
found where similar language is used, except that the word "profes- 
sion" is substituted in place of the word "business." The évident pro- 
vision of this section of the statute was to afford protection, not only 
to mechanics and miners, but also to other heads of familles engaged in 
business, as distinguished from those who follow a trade as an occupa- 
tion, by exempting the tools and instruments reasonably necessary to 
carry on such business. This view is in harmony with décisions un- 
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der similar statutes elsewhere. Cunningham v. Brictson, 101 Wis. 
378, 77 N. W. 740 ; Watson v. Lederer, 11 Colo. 577, 19 Pac. 603, 1 
L. R. A. 854, 7 Am. St. Rep. 263 ; Wilhite v. Williams, 41 Kan. 288, 
21 Pac. 256, 13 Am. St. Rep. 281. 

It is next contended that a horse, wagon, and set of harness, an 
office desk, chair, scales, poultry coops, poultry troughs, candling 
booths, lamps, cooling barrels, and certain other articles cannot be re- 
garded as tools and instruments within the meaning of the Nebraska 
statute above quoted. The claim is made on behalf of the objecting 
creditors that tools and instruments should be construed to mean 
mechanical tools, such as would be used by an artificer or handicrafts- 
man. While such meaning is undoubtedly included in the language of 
this statute, it is by no means clear that the statute was intended to 
be so limited in its scope. The useof the vvords "or other person," 
and the description of the using and keeping of such tools and in- 
struments for the purpose of carrying on such "trade or business," 
indicates that the Législature did net intend to protect only those 
making use of tools. The statute in question makes provision in the 
same section for certain spécifie exemptions to those engaged in farm- 
ing and also to professional men. But, unless this clause of the statute 
afifords protection, there is no exemption extended to a large number 
of those who are equally deserving of the protection of the statute. 
Laborers and small tradesmen and many others engaged in useful 
occupations are evidently embraced within the meaning of this section 
of the statute. The Législature could not, in the few words of a stat- 
ute, properly define and state ail classes of occupations, and the gên- 
erai language of the clause in question indicates that it was intended 
to cover, not only those engaged in other occupations, but also what- 
ever tools and instruments are properly kept and used in the carrying 
on of such trade or business. 

In Watson v. Lederer, 11 Colo. 577, 19 Pac. 602, 1 L. R. A. 854, 
7 Am. St. Rep. 263, the court held that the horse and buggy and 
harness of an assayer, used in going from mine to mine and procuring 
ore for assaying purposes, was exempt as a tool or implement of the 
assayer's business. Under the Kansas statute it was held that the 
buggy and harness belonging to an insurance agent used by him in 
driving about, soliciting the business o£ writing insurance, was a tool 
or implement of his business. Wilhite v. Williams, 41 Kan. 288, 21 
Pac. 256, 13 Am. St. Rep. 281. So the omnibus used by a hôtel keeper 
in driving passengers to and from the trains was likewise held exempt. 
White V. Gemeny, 47 Kan. 741, 28 Pac. 1011, 27 Am. St. Rep. 320. 
The buggy used by a physician in his business has been held exempt 
under similar statutes in New Hampshire and New York. Richards 
V. Hubbard, 59 N. H. 158, 47 Am. Rep. 188; Van Buren v. Loper, 
29 Barb. 388. 

It would not seem unreasonable that the bankrupt should be allowed 
one horse and buggy and harness as exempt to him under this statute 
as part of the tools and instruments of his trade or business. As to 
the other articles mentioned above, it would seem that they were also 
necessary and proper tools and instruments of the bankrupt's business. 
The office desk and chair, scales, poultry coops, candling booths, etc.. 
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are a part of the necessary equipment of the bankrupt's business as a 
produce marchant dealing in poultry and eggs. They are the means 
by which the business is carried on and the instruments necessary 
to effect it. He is, therefore, entitled to them as exempt to him un- 
der the above section of tlie Code. In re McManus' Estate, 87 Cal. 
292, 25 Pac. 413, 10 L. R. A. 567, 33 Am. St. Rep. 250; Cunningham 
V. Brictson, 101 Wis. 378, 77 N. W. 740; Woods v. Keves, 96 Mass. 
236, 92 Am. Dec. 765 ; Wilkinson v. Alley, 45 N. H. 551 ; Steiner v. 
Marshall, 15 Am. Bankr. Rep. 486, 140 Fed. 710, 72 C. C. A. 103; 
Davidson v. Sechrist. 38 Kan. 334; Amend v. Murphy, 69 111. 337. 
While the bankrupt is entitled to what tools and instruments are nec- 
essary to carry on his trade or business, he is not entitled to ail that 
might add convenience. In re Collier, 7 Am. Bankr. Rep. 131, 111 
Fed. 503. 

The order of the référée will be reversed as to the following named 
articles: One horse, one dray wagon, one set of single dray harness,! 
one horse blanket, one fly net, one desk, five chairs, two stoves, oncj 
letter file, one pair of scales, ten poultry coops, two candling booths.j 
two lamps, one table, one bench, ten cooling barrels, ten galvanizedi 
feed troughs, one saw, one ax, and four cooling boards — with instruc-j 
tions to allow the bankrupt, Ellsworth Conley, to sélect from the arti-i 
clés claimed as exempt one of such articles, where two or more arti-j 
clés of the same kind were set aside as exempt by the trustée, and in, 
ail other respects the order of the référée is affirmed. 



THE CAPTAIN JACK, 

(District Court, D. Connecticut. July 1, 1008.) 

No. 1,560. 

1. giLIPPING— PBOOEEDING FOB LIMITATION OP I/IABILITT— APPEAISAL OF VES- 

SEL. 

In a proceedlng for limitation of llabllity arising eut of an accident i 
whicli occurred more than two years before tlie proceedlng, in appraising . 
the value of the vessel at the time of the accident, déductions from her 
présent value on account of additions made since the accident should 
also be made at their présent value, and not at their cost. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 44, Shipping, § 656.] 

2. Same— "Fbeight Pending"~Eaknings in Wbecking Sebvioe. 

Where, at the time of an iiijury which gave rlse to proceedings for 
limitation of llabllity, the vessel surrendered was eaiployed in raislng a 
sunken vessel under a contract by which the petltioner recelved a stated 
siim for the service, such sum may properly be cousidered as "freight 
pending" within the meaning of the statute, which must also be sur- 
rendered, and no déduction eau be made therefrom on account of other 
vessels or appliances also used In the service, but which the petltioner 
did not surrender. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 4, pp. 
2&76-2977.] 

In Admiralty. On exceptions to commissioner's report. 

Garpenter, Park & Symmers, for petltioner. 

C. À. Morse and E. H. Rogers, for damage claimant. 
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PLATT, District Judge. By its pétition filed October 38, 1907, the 
T. A. Scott Company sought the protection of the limited liabihty 
law, and ofifered up its intçrest in the Capt. Jack in the condition in 
which she was after an accident which occurred upon her on Feb- 
ruary 7, 1905, including in such interç,st "freight pending at the time 
of the accident, if any." It was sent' to a commissioner to make-due 
appraisement thereof, and his report is before me. He finds that, at 
the time of the appraisement of the derrick scow or Hghter Capt. 
Jack, she was shown to hâve been worth $3,000 at the time of the 
accident, but that in reaching this estimate the witnesses had in- 
cluded an engine, drums, and addition to the house, which hâve been 
put on the Hghter since the accident and amount to $700 in value, 
which ought to be deducted so as to find her worth at the time of the 
accident. The damage claimant excepts to this déduction, because 
she says that the commissioner had nothing to base it upon, except 
testimony that the amount deducted was what the additions- cost. 

The method adopted by the commissioner was wrong in principle. 
Starting with a market value in 1907 of the Capt. Jack plus addi- 
tions since the accident, he ought to hâve deducted the 1907 value 
of those additions in order to reach the estimated value in 1905. An 
examination of the testimony teaches me that the damage claimant has 
strong reason for urging that the commissioner's information was 
too meagre to support any conclusion on thèse points, but I am hopeful 
that the way in which I shall treat the matter will tend to promote ab- 
solute justice in the end. To send the matter back now because of 
the error would entail more expense than the situation warrants, and 
my notion is that by cutting the déduction in half a fair resuit will 
be reached. The position which I take is based upon the assumption 
that the experts who enlightened the commissioner would, if they had 
been put to it, bave reckoned the market value of the little engine, 
drums, and addition to the house at $350, instead of $700. With the 
report thus modified, the resuit is an addition of $350 to the total 
value, making it $3,625. 

The commissioner added, "Amount received for raising the Zouave, 
$800," and says that this amount should be included as "freight pend- 
ing" within the reasonable meaning of the limited liability law. To 
this the petitioner excepts, and in doing so takes a somewhat peculiar 
position. An examination of the report of the commissioner and of 
the évidence which was offered before him develops the following 
situation: The petitioner made a "no cure, no pay," contract to raise 
the sunken Zouave in New Haven Harbor. To carry out the con- 
tract the petitioner needed : (1) The derrick Hghter Capt. Jack, which 
is incapable of self-propulsion. (2) A complète diving equipment. (3)' 
Some vessel (of which the Harriet is a type) which moving by power 
within itself could bring the Capt. Jack and the diving apparatus 
from New London to New Haven. The three distinctively separable 
parts of the gênerai equipment were necessary in their totality to the 
success of the adventure. The petitioner admitted before the commis- 
sioner that part 2 should be added to its interest in the Capt. Jack. 
The claimant urged the addition of the Harriet, but to this the peti- 
tioner strenuously and successfuUy objected, because it was "not with- 
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in the issue." The commissioner, therefore, with no évidence before 
him about the Harriet, finds the value of parts 1 and S of the gên- 
erai necessary equipment, and adds the contract price for raising the 
Zouave. 

The petitioner's exceptions are urged upon two théories. The first 
theory is that the contract wa's^ a salvage contract, and that salvage 
is an incident to the voyage of a ship, and the gains therefrom can- 
not be construed as coming within the meaning of Congress when it 
used the words "freight pending." My impression about that is this : 
The raising of the Zouave was the essential and only purpose for 
which the enterprise was undertaken. If the petitioner had contract- 
ed to carry paving stones f roni New London to New Haven for a 
certain price, it could bave used the Capt. Jack minus the diving equip- 
ment. There is no other différence between the imaginary case and 
the one at issue. The second theory, and the one most strenuously 
urged, is that since the enterprise required the Capt. Jack and the 
Harriet, and the gain must come from their joint efforts, it cannot 
be attached in its entirety to the efiforts of the Capt. Jack. I can- 
not understand how the petitioner can expect, as it has up to this time, 
to exchide the Harriet from the value surrendered, and in the next 
breath to include her as one of the necessary factors in carrying out 
the contract. It is an open question, reserved for the final hearing, 
whether the petitioner ought not, in order to limit its liability, to hâve 
given up the entire plant necessarily engaged in the adventure. If the 
law is so that it can surrender a part of that plant, it ought not to 
quarrel as to how the price for the service should be distributed. The 
derrick lighter and the diving eqiiiprnent together furnished ail that 
was needed, except that the ability to move about from place to place 
did not inhere within the lighter itself. The commissioner excluded 
the Harriet as not within the issue, and, as I am with him on the first 
theory advanced to sustain the exception, and as the second theory 
seems unfounded, because it is based upon facts which were excluded 
by the commissioner, I am bound to accept his report in respect to the 
addition of the $800. 

Let the value of the petitioner's interest in the propertv surrendered 
be entered at $3,625. 



MAJESTIC COAL& COKE 00. V. ILLINOIS CENT. R. CO. 
(Circuit Court, N. D. Illinois, E. D. Juue 25, 1908.) 

No. 28,784. 

CAap.iTîRS — Interstate Commerce— Distribution of Caes Among Coal, Mines. 
A railroad compaiiy engaged in Interstate commerce in makiug dis- 
tribution of cars between coal minlng companles engaged in such com- 
merce where there Is a shortage has no légal right under Interstate Com- 
merce Act Feb. 4, 1887, c. 104, § 3, 24 Stat. 380 (D. S. Comp. St. 1901, p. 
3155). to leave out of considération private or foreign cars used by such a 
Company, although only in intrastate commerce, and make the allotment 
with référence tp Its own cars alone by which such compauy is given 
a préférence or advaiitage over its competitors in Interstate commerce. 
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In Equity. On demurrer to bill and motion to dissolve temporary 
injunction. 

Goodrich, Vincent & Bradley (Ralph R. Bradley, of coimsel), for 
complainant. 

J. G. Drennan and W. S. Kenyon, for défendant. 
H. B. Arnold, for Interstate Commerce Commission. 

KOHLSAAT, Circuit Judge. This cause is now before the court 
on demurrer and motion to dissolve temporary injunction. Com- 
plainant filed its bill to restrain défendant from including certain pri- 
vate cars and certain so-called "foreign fuel cars" in estimating the 
distributive share or quota of complainant in and to defendant's "Sys- 
tem cars," so called. From the bill it appears that heretofore com- 
plainant has been awarded its pro rata number of "system cars" with- 
out référence, and in addition to the private and foreign fuel cars em- 
ployed in connection with its business. It is alleged in the bill that in 
this way it has been able to work its mine at its full capacity, where- 
by it could produce coal at reduced rates. This rate manifestly would 
be available for interstate shipments, although the bill allèges, and 
the demurrer admits, that the private and foreign fuel cars were en- 
gaged solely in intrastate trade. It further appears from the bill that 
complainant has entered into contracts on the basis of the old allot- 
ment of cars, which it cannot afford to carry out on the new basis 
of distribution of System cars. 

It is claimed for complainant that, inasmuch as the private and for- 
eign fuel cars deal only with intrastate transactions, the transactions 
in question do not come within the terms or spirit of the interstate 
commerce act. It is the plain intent of the act that railroad com- 
panies shall not extend any advantage to any shipper. It follows, 
therefore, that any act of a railroad company which directly or in- 
directly results in the extension of advantage to any one or more 
shippers over other shippers dealing with that road in interstate com- 
merce is forbidden by the statute. It appears from the bill that 
the défendant is engaged in such comm.erce. There exists, there- 
fore, this situation, viz. : The railroad is giving to the coal com- 
pany facilities, in intrastate commerce, it may be, which enable the 
latter to place its coal upon the market for interstate shipment at 
a less price than that at which other coal mines can afford to sell 
coal. Of course, such a situation might arise from other causes, 
as, for instance, more accessible strata or greater quantities of coal 
or better mining facilities or lower wages. Thèse advantages might 
be lawful in them.selves, and not at ail within the statute, and would 
be proper data to be considered in fixing the quota of cars. The law, 
however, deals with the interstate carrier. It may not in any way 
become a party to complainant's unfair advantage over other ship- 
pers in affording greater facilities pro rata to one shipper than to 
another. It is a créature of the law, and amenable to the varying 
provisions thereof. It was quite within the power of Congress to en- 
act that a railroad shall not lend its great advantages to any enterprise 
which in any way seems to discriminate in favor of or against any 



812 162 FEDERAL REPORTER. 

person dealing with it. That it is doing so in thîs case îs beyond 
question. 

The fact that the new rule would work hardship upon complainant 
or place it at disadvantage is one which the court may not consider. 
Complainant's claim in the premises, as appears from the bill, cornes 
within, and is répugnant to, the statute, and cannot be sustained. This 
finding is in accordance with the décisions in U. S. ex rel. Pitcairn 
CoaJ Company v. B. & O. R. R. Co. (C. C.) 154 Fed. 108, and Logan 
Coal Co. V. Penn, R. R. Co. (C. C.) 154 Fed. 497, and by the décision 
of the Interstate Conimerce Commission July 11, 1907, in the cases 
of Railroad Commission of Ohio v. Hocking Valley Ry. Co. and 
Wheeling & Lake Erie R. R._Co., 13 Interst. Com. R.. 398. _ 

Considérable space is given in the briefs to the question of jurisdic- 
tion. In view of what has been said above, it becomes unnecessary 
to pass upon that question further thàn to say that the demurrer is 
sustained, the bill dismîssed for want of equity, and the temporary 
injùnction dissolved. Mr. H. B. Arnold, counsel for the interstate 
commission, was allowed to, and did, file a brief hereîn. 



niXTHT r. TOUGHIOGHBNY & LEHIGH CîOAIi CO. et aL 

(Circuit Court, N. D. Illinois, E. D. June 25, 1908.) 

No. 28,536. 

COUETS— JURISDIOTION OF FEDERAL COUETS— ANCILLAET SuITS— PAETIES. 

Where an action is brought In a fédéral court on an arbitra tor's award, 
a suit by the défendant therein to set aside the award for fraud Is an- 
clllary, but such fact does not glve the court jurisdlction to bring in 
another party who is a citizen of the sanie state as the complainant to 
Impeach an award In'lts favor made at the same arbitra tion, but which 
is separate and distinct from that between the other parties. 

[Ed. Note. — Supplementary and anclllary proceedings, and relief In 
fédéral courts, see note to Toledo, St. L. & K. C. R. Co. y. Continental 
Trust Co., 36 O. C. A. 195.] 

In Equity. On demurrer to bill. 

Mayer, Rîeyer & Austrian, for complainant. 

Cassoday & Butler, for défendant Youghiogheny & Lehîgh Coal Co. 

Knapp, Haynie & Campbell, for défendant Illinois Steel Co. 

KOHIvSAAT, Circuit Judge. This cause is now before the court 
on demurrer filed by défendant steel company to the bill, from the 
allégations of which it appears: (1) That complainant and défend- 
ant Steel company are citizens of Illinois, and that the défendant coal 
company isa citizen of Wisconsin. (2) That complainant and one 
Charles Kaestner, as copartners, under the name and style of Charles 
Kaestner & Co., entered into a contract with défendant coal com- 
pany on March 20, 1899, for the construction of certain coal rigs. 
(3) That on April SI, 1899, said KaestiLer & Ce, entered into a con- 
tract with the Universal Construction Company for three portable 
towers and several bridges, to be used in constructing said rigs. 
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and were so used. (4) That afterwards complainant succeeded to 
the rights of said firm of Kaestner & Co. and défendant steel com- 
pany succeeded to the rights of said construction company. (5) That 
such dealings were had that the three parties, being unable to agrée, 
submitted their several rights under said contracts to arbitration. 
(6) That the arbitrator rendered an award on February 1, 1906, 
wherein he found the complainant indebted to the défendant coal com- 
pany in the sum of $5,633.03, and to the défendant steel company in 
the sum of $8,000. (7) That afterwards défendant coal company 
brought suit at law in this court to recover the amount so awarded 
it, which suit is now pending, and that défendant steel company is 
threatening to bring suit at law in the state court of Illinois upon its 
said award. The bill further charges that the persons signing the 
agreement of submission for complainant and défendant steel com- 
pany, respectively, did so without authority so to do; that he, in the 
absence and without the knowledge of complainant, inspected said rigs 
and secretly conferred with défendant coal company's représentatives 
with référence thereto, and took from it other statements, without 
giving complainant any opportunity to rebut or explain ; that the 
whole award — that is, each and both allowances — were a fraud upon 
complainant, and should be vacated and set aside. The prayer is to 
that end and for gênerai relief. 

The demurrer is gênerai, but the briefs are addressed to the ques- 
tion of jurisdiction. The coal company has filed its answer. It is 
sought by complainant to make the steel company défendant herein 
upon the ground that the bill is ancillary to the said suit of the coal 
company. As a gênerai rule, it may be said that a suit is ancillary 
when it is in a sensé a continuation of the former suit. No question 
is made as to the right to file this bill against the coal company. It 
is a continuation, in a way, of the matters there involved. As to the 
steel company, it is an original suit. The submission and award are 
in no sensé in a différent situation from what would exist, had they 
been more separate and distinct and upon différent instruments. The 
only ground for treating them as in any way interdependent is that 
the award is in each case alleged to be fraudulent. An adjudication 
to that effect with référence to the company's award would not be 
binding or even persuasive in a suit in a state court upon the award 
to the steel company. It would, no doubt, simplify proceedings if 
the question of fraud could be disposed of in a hearing as to both. 
That might be ground for consolidation were both cases now pending 
hère. Certainly the situation présents no ground for taking jurisdic- 
tion in order to avoid a multiplicity of suits. It cannot be the law. 
that complainant by bringing its bill to set aside the whole award as 
ancillary to a suit which involves only the rights of the coal com- 
pany can drag into this court one who is, in légal effect, a stranger to 
the award to the coal company. If there were some interdependent 
relations between the coal company and the steel company, as there 
were in the Insurance cases, and as exist in will cases, it might be oth- 
erwise; or, if there was some common property subject to the direc- 
tion of the court, or something to be apportioned, a différent rule 
would apply, and the authorities presented would be in point. 
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Défendant steel company is not an indispensable or even necessary 
party in adjusting tlie coal company's claim. Its daim may be en- 
for ced or set aside iyithout in any manner affecting that 6î the coal 
Company. It seems well settled that a bill will lie to set aside an 
award for fraud or mistake, while at the same time those rnatters may 
be set up in an action at law. The former, however, being more com- 
plète and effectuai, is deemed the more satisfactory method. But this 
rule does not invest the fédéral court with jurisdiction to bring in a 
Etranger lacking diversity of citizenship on any of the grounds urged 
upon this hearing. 

The demurrer is sustained. 



TUSKA V. UNITED STATES. 

(Circuit Court, S. D. New York. May 22, 1908.) 

No. 5,030. 

CcsTOMS Ddties— Classification— Flags— "Toys." 

The provision for "toys" in Tariff Act July 24, 1897, e. 11, § 1. Sehed- 
ule N, par. 418, 30 Stat. 191 (U. S. Comp. St. 1901, p. 1674), does not In- 
chide sniall silk flags mounted on slender wooden staffs about 4^4 inches 
long. 

[Ed. Note. — ^For other définitions, see Words and Phrases, vol. 8, pp. 
7036, 7818.] 

On Application for Review of a Décision by the Board of United 
States General Appraisèrs. 

The décision below, which is reported as G. A. 6,654 (T. D. 28,373), 
affirmed the assessment of duty by the collecter of customs at the port 
of New York on merchandise imported by A. L,. Tuska. 

The Board's opinion reads as f ollows : 

HOWELL, Greneral Appralser. The merchandise in question conslsts of 
small flags of varions nations, Including that of the United States. The flags 
are made of sllk, and each one Is mounted on a slender wooden staff about 
4% Inches In length. They were returned by the appraiser as manufactures 
in chief value of silk, and were assessed vsfith'duty by the collecter at the 
rate of 50 per cent, ad valorem under the provisions of Tariff Act July 24, 
1897, c. 11, i 1, par. 391, Schedule L, 30 Stat. 187 (U. S. Comp. St. 1901, p. 
1670). They are clalmed to be properly dutlable as "toys" at 35 per cent, ad 
valorem under paràgràph 418 of sald act (Schedule N, 80 Stat. 191 [U. S. 
Comp. St. 1901, p. 1674]). 

The importers hâve endeavored to prove that thèse flags are eommercially 
known as toys-, but we thlnk the testlmony falls far sljort of showing that 
they are unlformly and generally recognized and dealt- In as toys. It Is true 
that some of the wltnesses hâve testlfled that they sell them to toy dealers, 
but this is not suflldent to establish the commercial désignation of the ar- 
ticles as toys. In re Borgfeldt, G. A. 5,467 (T. D. 24,768). As was said in 
that case: "Toy dealers handle many articles whlçh are clearly not toys. 
Among such articles may be mentioned playing cards, chess sets, and golf 
sticks." The vvitaesses who hâve testlfled that they sell thèse flags to toy 
dealers state that they are used in prize packages and also as a "penny toy" ; 
but other equally compétent wltnesses testlfy that th'ey sell thèm to caterers 
and confeetioners, and that they are used at social functions for favors, for 
pairihg off couples at çotillions, and for table décorations. A trade catalogue 
of Messrs. Annln & Co., of New York, who are "manufacturers of flags, ba» 
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ners, décorations, and patriotic novelties of every description," was admitted 
in évidence (illusttative Exhl'bit A), and it appears therefrom (page 16) tliat 
flags precisely similar to tlie goods hère in question are descrlbed thereln as 
"Japanese silk flags • ♦ * appropriate for Cliristmas tree décorations." 
Tliere is some testimony to the effect that ttie articles are used to decorate 
doU tiouses, toy camps, etc. ; but this only indicates that the articles may be- 
come parts of toys, aad does not prove that they are toys In the condition as 
imported. There is no provision In the tariff for "parts of toys," and it has 
unlformly b«en held toy the courts and this Board that part of a toy is not 
classifiable as a toy. G. A. 4,999 (T. D. 23,303). 

In our opinion thèse flags are not toys. The évidence satisfies us that they 
are not so known commerclally, and they are certalnly not designed as play- 
things for ehildren. The mère fact that they might be played with by children 
does not constitute them toys. As was said in Wananiaker v. Cooper (C. C.) 
69 Fed. 465: "A 'toy' Is a thlng to amuse children, but It does not follow that 
everything which amuses them or "whlch enters into a devlce for their amuse- 
ment is In Itself a toy." The flags in question are undoubtedly articles of 
utility which are used for décorative and other similar purposes. 

We hold that they are properly dutiable as ;issessed, and. accordingly, 
overrule the protests and afflnn the décision of the collecter in each case. 

Kammerlohr & Duffy (John G. Duffy, of counsel), for importer. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. Décision aiiiîrmed. 



OL.EMMENS v. WASHINGTON PARK STEAMBOAT CO. 
(Circuit Court, E. D. Pennsylvania. July 7, 1908.) 

No. 89. 

1. CABEIEBS— CONSECTING CABRTERS— TICKETS— PEESUMPTIONS. 

Wliere plaintitï purchased a ticket froni défendant steamboat Company 
entitllng lier to ride by steamboat to a pler or landing at a park, and by 
trolley trom the pler to the center of the park, there being no coupon or 
other statement ou the ticket to indicate that any part of the contract 
was to be performed by auy other carrier than the défendant, It would 
be presumed that plaintiflf was to be under defendant's care durlng the 
whole trip, and the burdeu was on défendant to show that such was not 
tlie fact, and that the trolley car was mauaged by auother carrier, for 
whose négligence défendant was not responsible. 

2. Same— Question for Jury. 

Where plalntiff purcliased a ticket which on its face iudlcated that de- 
fendant steamboat compauy controlled the transportation by steamboat 
and trolley to plahitifC's destination, and défendant, in an action for in- 
Injuries to phiintift' on the trolley road, introduced certain testimony 
showing that the trolley was operated by another company, whether such 
was tlie fact was for the jury. 

Motions by Défendant for New Trial and for Judginent Notwith- 
standing the Verdict. 

Goodman & Mitchell, for plaintifï. 
Charles H. Downing, for défendant. 

J. B. McPHERSON, District Judge. In my opinion judgment not- 
withstanding the verdict cannot be entered in favor of the défendant 
company. The verdict has established its négligence, and also its lia- 
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bility as master for the conduct of the motorman, and the sole ques- 
tion, therefore, upon this motion for judgment, is whether there was 
sufficient évidence concerning' its liability for the motorman's con- 
duct to require the point to be submitted to the jury. As I think, 
such évidence was présent, and could not be disregarded as trivial. 
The plaintiff's ticket was a single contract, both in form and substance, 
entered into with the défendant alone, which entitled her to a ride by 
steamboat to the pier or landing at Washington Park, and also to a 
ride by trolley from the pier to the center pf the park. There was no 
separate coupon upon which her right to be transported by the car 
depended, and ihere was nothing else upon the face of the ticket to 
suggest that any part of the contract was to be performed by any oth- 
er carrier than the défendant. The presumption, therefore, arose that 
she was to be (in légal contemplation) under the dèfendant's care and 
oversight during the whole trip between Philadelphia and the park. 
It is true that the défendant, in the effort to shift liability from its 
own shoulders to the shoulders of another, offered évidence tending 
to rebut this presumption, and' to prove that the trolley car was man- 
aged and controlled by the Washington Park Amusement Company. 
But, while the évidence thus offered^unsatisfactory as it was, and 
especially when one considers that more and better évidence must 
hâve been at the dèfendant's command — might hâve had the desired 
efïect, if it had been conceded to be true or had been accepted by the 
jury, it must not be forgotten that the credibility of the principal wit- 
ness was denied in argument, and was a matter exclusively for the 
jury, and also that the presumption of the dèfendant's liability, aris- 
ing upon the face of the ticket, was équivalent to testimony in the 
plaintiff's favor, and thus presented a controversy concerning the vital 
fact of the steamboat company's relation to the motorman, which no 
other tribunal than a jury could properly solve. 

The dèfendant's motion for judgment notwithstanding the verdict 
is overruled, and to this action by the court an exception is sealed. 

The motion for a new trial is also overruled. 
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GOODRUM et al. v. BUPFALO. 

(Circuit Court of Appeals, Eigbth Circuit. July 23, 1!)08.) 

No. 2,746. 

1. INDIANS— AXIBNABILITT OF ALLOTTED LANDS OF THE QXTAPAW INDIANS. 

Under Act Oong. Mareh 2, 1895, c. 188 (28 Stat. 007), and patents is- 
sued tliereunder, declaring the land inaliénable for 2.=i years thereatter, 
held, that the dlsability to convey rmis with the land, and disqualifies the 
heir, as well as the immédiate allottee, to convey witbin tbe prescribed 
period. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indlans, § 37.] 

2. SaME— RULES OF THE COMMON LAW INAPPLICABLE. 

The gênerai govemment, exercising a tutelary super^'ision over such 
Indians, as wards of the nation, it is held, has the right to attach any 
condition or qualification it sees fit to grants ot the réservation lands of 
the tribe in severalty. So, notwithstanding such grantees may be citlzens 
of the United States, and' notwithstanding the patent may run to the 
allottee and bis heirs, the common-law rules respecting a limitation upon 
aliénation, belng inconsistent with the prior estate In fee granted, would 
not extend beyond the natural life of the immédiate allottee, as also the 
doctrines of estoppel, hâve no application to the instance of said patent. 

3. Submission of Controveesy— .Judgment— Res Abjudicata. 

Notwithstanding the gênerai rule that a Judgment between parties 
sui juris, where the court has juri.sdiction over tlie subject-matter and 
tlie parties, Is conclusive of every question of f act and law in contestation, 
and cannot be attaeked in a collatéral proceeding, a judgment render- 
ed by the United States Court in the Indian Terrltory, under a stipulation 
between a Quapaw Indian and a white man, submitting, under the pro- 
visions of local law, for décision the question of the power of such Indian 
allottee, or his heir, to convey his or her allotment within the 25-year 
period of limitation under Act Cong. March 2, 1895, c. 188, 28 Stat. 907, 
adjudging the validity of such conveyance, helâ to be invalid, when in- 
terposed to defeat the action of ejectment by the ludian heir agalnst the 
prevailing party in such proceeding, for the following reasons: (1) Be- 
cause the stipulation of subniission, in the afiidavit thereto, omitted a ma- 
terial fact, which is jurisdictional in character ; (2) because the stipula- 
tion and the judgraent do not describe the land in suit; (3) because, as 
to the power of aliénation of such land, the Indian allottee and his or her 
heir, within the limitation period of 25 years, was not a person sui juris, 
capable of assenting to such submission ; and (4) because the United States 
Court in the Indian Terrltory, belng itself a créature of Congress, with 
limited jurisdictîon, was not invested with jurisdietion to extend by 
mère décrétai order a power of aliénation over such lands denied by an- 
other act of Congress to such Indian. 
(Syllabus by the Court.) 

In Error to the United States Court of Appeals in the Indian 
Territory. 

For opinion of the court below, see 104 S. W. 942. See, also, 
104 S. W. 944. 

This is an action of ejectment, instituted by the défendant in error, Arthur 
Buffalo, a minor, by J. F. Robinson, his guardian, agalnst the plaintifïs in 
error, for the recovery of certain lands in the Quapaw réservation in the 
Indian Territory. The title of the défendant in error was derived as follows: 
On September 26, 1896, a patent was issued by the United States to John 
Medicine, a Quapaw, as an allottee of the réservation lands of said tribe of 
Indians. Said John Medicine died in 1896, leaving as his sole surviving heirs 
a daughter by the name of 0111e and a son named James Medicine. There- 

162 F.— 52 
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after the said OlUe Mediclne dled intestate In 1901, leaving as her sole helr 
the défendant in error, Arthur Buffalo. In April, 1903, said James Medlcine 
dled, leaving the défendant in error as his sole helr. The answer of the de- 
fendants, while In effect admitting that Arthur Buffalo was such survlvlng 
helr at law, set up a deed of conveyance from said OUie, made subséquent to 
the deatt of said patentée, John Mediclne, to the plalntlfC In error, C. D. 
Goodrum, under whlch he claims. The answer f urtlier pleaded that in Oetober, 
1899, there was submltted an agreed statement of facts, entered into between 
said OUie and the plaintiflC in error, O. D. Goodrum, to the United States 
Court at Vinità, Ind. T., whlch recited that said OUie had sold to said Good- 
rum ail her rlght, title, and interest to the land in question ; that there was 
then a balance of $52.25 of the purcliase money due and unpaid, and that be- 
cause of the fact that by the patent to said John Mediclne and the act of 
Congress under whlch it was issued the said lands were Inaliénable by the 
patentée for a period of 25 years there was a question of law as to whether 
the said OUie was compétent to sell or dispose of said property so Inherited. 
ànd therefore It was submitted to said court to détermine the valldity of said 
sale to said Goodrum, and whether or not he should pay to said OUie the 
balance of the purchase money ; that under said submission said United States 
Court at Vinlta adjudged that the sale so made by said OUie to the plalntlfC 
In error was valid, and directed that upon payment of the balance of said 
purchase money she should exécute to the said Goodrum a deed to said land, 
whlch had aceordlngly been donë. The answer then set up title to the Interest 
of said James Mediclne in said lands, acquired in the same manner and under 
a like judgment of the said United States Court at Wagoner, Ind. T., under 
a like submission on stipulation, and under à deed made by him In pursuance 
of the judgment thereln. The judgment below was for the défendant in error, 
whlch was afflrmed by the Court of Appeals in the Indlan Terrltory, to re- 
verse whlch this wrlt of error Is prosecuted. 

Dennis H. Wilson, Preston S. Davis, Luman F. Parker, Jr., and 
Orion L. Rider, for plaintiffs in error. 

W. H. Kornegay and Cooter, Thompson & Thompson, for défend- 
ant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge (after stating the facts as above). The 
questions presented for décision are of great public importance, and 
are such as to demand definite détermination. TKe history of the re- 
lation of the United States gôVerhment toward the réservation lands 
of the Indians, both as to their tribal ând individual status and rights, 
shows that because of the limited qualification of the Indians to exer- 
ercise the functions of self-government and to appreciate and préserve 
their individual property interests, so as to become self-supporting and 
cease to be a charge and burden to the national government, the Indi- 
ans hâve ever been regarded and treated as the "wards of the nation." 
Throughout the deahngs, with them, both by treaties and législative 
enactments, the gênerai government has, from a sensé of justice to 
the Indians, as well as from a ponception of sound public policy, found 
it to be wise and obligatory tb safeguard thèse dépendent subjects in 
their property rights against the mastery and craft of the white man. 
So long as their réservations remained communistic, the pfoperty of 
the tribe, as such, was not jeopardized by attempted acquisition by 
outsiders; but when, their tribal relations were disrupted, at the solici- 
tation of the government commissioners, and it was proposed to allot 
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the lands in severalty among those entitled thereto, Congress was 
confrontée! with a grave responsibility and duty it could not in honor 
shirk. The problem was expérimental. The underlying poUcy in this 
rearrangement of treaty stipulations with the Indians was to stimulate 
in them a spirit of self-assertion and reliance, by inculcating the habit 
of industry and self-support. Feeling a strong misgiving as to their 
capacity and inclination to hold their allotments, to establish and main- 
tain the family home, to soon conquer their inhérent indolence and 
wastefulness, and apprehénsive of their lack of virtue and moral 
courage to withstand temptation to part with their inheritance for "a 
mess of pottage," the whole législation of Congress touching the allot- 
ment of Indian lands expresses on its face this feeling of distrust and 
a determined policy to put the allottees on probation during this ex- 
périmental period. Accordingly, while authorizing the allotments 
in severalty, Congress conceded the lands, with a firm cable attached 
to hold them to the exclusive use and possession of the Indians, with- 
out qualification restricting the power to divest themselves of the use 
and title until after the fixed period. 

The usual pertinent provision found in the acts of Congress was 
to retain the title in the government in trust for the allottees for a 
period of 25 years, after which the Secretary of the Interior was au- 
thorized to issue to them or their heirs a patent in fee to the lands. 
See Act Feb. 8, 1887, c. 119, 24 Stat. 388. In the case of the Quapaw 
Indians, who mànifestéd reluctance to disrupt their tribal relations 
and to relinquish their réservation to the government, with a view to 
allotment in severalty, the National Council assented to the proposai 
March 83, 1893, which was ratified and approved by Act Cong. March 
2, 1895, c. 188, 28 Stat. 907, which provides that : 

"The Secretary of the Interior Is hereby authorized to issue patents to said 
allottees lu accortlance therewith: provided, that said allotments shall be 
Inaliénable for a period of tvventy-flve years from and after the date of said 
patents." 

This was in accordance with the settled policy of the government of 
continuing thèse wards of the nation in a state of comparative tutelage 
for the further period of 25 years after such allotment as essential 
to their éducation and qualification to intelligently and safely exercise 
the jus disponendi over their lands, with the exception that under 
the supervision and approval of the Secretary of the Interior short- 
term leases might be made. As évidence of the fact of the continued 
wardship of the Quapaw Indians and their dependence upon the na- 
tional government for guardianship and tutelage, Congress each year 
makes appropriations out of the public treasury for their éducation, 
blacksmith and assistants, and tools, iron, and steel for blacksmith 
shops. 

The form of the patent granted in the case under considération re- 
cited that the United States— 

"does give and grant unto the said [patentée], and to [his or her] helrs, the 
said tract above described, but with the stipulation and limitation, contained 
In the aforesaid act, that the land embraced in this patent shall be inalién- 
able for the period of twenty-five years from and after the date hereof, to 
hâve and to hold the same, together with ail the rights, privilèges, and Im- 
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munlties and appurtenances of whatsoever nature thereunto belonglng, unto 
the sald [patentée], and to [his or her] heirs, forever, provided as aforesaid 
that sàid tract shall be inaliénable for the said period of twenty-flve years." ' 

The language of the act and the patent could not hâve been more 
exact and clear to express the purpose and pohcy of the government 
to deny the power and right of thèse allottees to dispose of the lands 
in any manner until af ter the stated period of 25 years. As the 
greater includes the lesser, no contract, agreement, or obhgation in 
forrn. entered into by the allottee or his heirs vvithin the Hmitation per- 
iod could possibly lîave tlie effect to operate as, or resuit in, a trans- 
fer of.the title to thèse lands to a third party. There is but one opin- 
ion among the courts, with the single exception of the ruling in said 
United States Court of the Indian Territory, as to the construction of 
such acts of Congress and patents made thereunder, and that is that 
any a,nd ail schemes and devices resorted to for the purpose of ac- 
quiring title to the Indian allotments during the period of such lim- 
itation are abortive ; and this for the palpable reason that it is a period 
of absolute disability on the part of the Indian to alienate his lands. 

In Laughton v. Nadeau (G. C.) 75 Fed. 789, there was an attempt 
to obtain title to Indian land through an administration proceeding in 
the proba,te j:ourt. It was held that when the lands are allotted to 
members of the tribe, under the supervision and çare of the govern- 
ment, the allottee could not be deprived of said land by any such pro- 
ceeding; that the parties dealing with the Indians must take notice 
of the public treaties and acts of .Congress, and may not obtain such 
lands as bona fîde purchasers, against the restriction on aliénation, 
even where such restriction is not expressed on the face of the patent. 

In Taylor v. Brown, 5 Dak. 335, 40 N. W. 525, the Suprême Court 
of Dakota held that where a patent was issued to Indians under Act 
March 3, 1875, c. 132, 18 Stat. 420, providing that the land so ac- 
quired shall not be subject to aliénation or incumbrance for fîve years 
after the patent, a deed executed by the patentée within the period, 
though the patent on its face was an absolute conveyance and did not 
show that the patentée was an Indian, was absolutely void, and that 
no adverse possession could be predicated of a deed executed by the 
patentée within the period, so as to avoid a deed made by the patentée 
to another after the five years had elapsed. 

In Sheldon v. Donohoe, 40 Kan. 346, 19 Pac. 901, the Suprême Court 
of Kansa:s held that a white man, who had been adopted as a mem- 
ber of ail Indian tribe, who made a deed purporting to convey to 
another white man a tract of land, which under the treaty could not 
be alienated except to the United States or some member of the 
tribe, could not convey title to the grantee; so that, although the 
vendee had thus come into possession, he could be evîcted, because the 
deed was absolutely void, the purchaser could not claim any right in 
the land in violation of the treaty, nor could he indirectly build Up an 
adverse possession, estoppel, or limitation, as the transaction 'was 
void ab initio. 

/In Beck v. Roumoy Live Stock & Real Estate Company, G5 Fed. 
30, 12 C. C. A. 497, this court made no uncertain pronouncement upon 
this question. The real estate company undertook to acquire posses- 
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sion by lease of large tracts of land belonging to the Winnebago In- 
dians in the state of Nebraska. When the government ordered the 
agent to put the cattle companies ofï the lands the latter brought a 
bill of injunction to restrain him. It was ruled that in view of the 
treaties and acts of Congress thèse leases were void. The patents is- 
sued to the allottees referred to the act of Congress under which they 
were issued, and the granting clause, which contained the limitation, 
"without right of aliénation as stipnlated in the act of Congress afore- 
said." After discussing the varions provisions of the statute, Judge 
Thayer expressed the view that it was manifest from an inspection of 
the varions acts of Congress it did not intend to authorize the Indians 
to whom the allotments had been made in severalty to lease or other- 
wise dispose of the allotted lands ; that the limitation upon the power 
of aliénation was made to protect the Indians from the greed and su- 
perior intelligence of the white man. He then said : 

"Congress well knew that if thèse wards of the nation were placed iu posses- 
sion of real estate, and were given capacity to sell or lease the same, or to 
inake contraets with whlte meii with référence thereto, they would soon be 
deprived of their several holdings, and that, instead of adopting the customs 
and habits of civillzed life and becoming self-supporting. they would speedily 
waste their substance and very lilœly become paupers. ïhe motive that 
actuated the lawinaker in depriving the Indians of the power of aliénation Is 
so obvious, and the language of the statute in that behalf is so plain, as to 
Jeave no room for doubt that Congress intended to put it beyond the power 
of white men to secure any interest whatsoever in lands situated within Indian 
réservations that mlght be allotted to Indians." 

In Wiggan v. ConoUy, 163 U. S. 56, 63, 16 Sup. Ct. 914, 916, 
41 ly. Ed. 69, Mr. Justice Brewer, speaking to a case growing out of 
the allotment to the Ottawa Indians in Kansas, said: 

"Thls treaty of 1867 introdnced a new limitation upon the inalienability of 
lands patented to a niinor allottee ; that is, the limit of minority. And such 
limit must be applied to sales voluntary and involuntary, and eut off the 
right of a giiardian to dispose of the estate. The fact that the patent to this 
allottee had already been issued did not abridge the right of the United 
States to add, with the consent of the tribe, a new limitation to the power of 
the individual Indian in respect to aliénation. The land and the allottee were 
both still under the charge and care of the nation and the tribe, and they 
could agrée for still further protection, a protection which no individual was 
at liberty to challenge." 

Counsel for plaintifïs in error undertake to tneet the force of thèse 
authorities with the contention that the limitation upon aliénation is 
inconsistent with the estate in fee conveyed by the grant, and that on 
principles of the common law it should be limited in its opération to 
the life of the immédiate patentée, and therefore upon his death his 
heirs had the right of disposai without restraint. We make no con- 
tention that at common law it was against the policy of the law to 
allow restraints to be imposed upon the aliénation of an estate in fee. 
In our judgment, this and kindred rules of the common law respecting 
the title and the alienability of lands hâve no applicability to this case. 
In Beck v. Flournoy Live Stock & Real Estate Co., supra, the con- 
tention was made that, because the act of Congress had conferred the 
right of citizenship upon the Indian allottees, power to dispose of the 
allotted lands went as an incident of citizenship; that Congress could 



822 162 FEDERAL REPORTER. 

not transform the Indians into citizens without, by intendment, con- 
ferring upon them the power to sell and dispose of their property as 
persons sui juris. But the court said : 

"We know of no reason, nor has any been snggested, why It was not com- 
pétent for Congress to déclare that thèse Indians should be deemed citizens 
of the United States, and entltled to the rights. privilèges, and Immunltles of 
citizens, whlle it retalned for the tlme belng, the title to certain lands in 
trust for their beneflt, and withheld from them for a certain period the power 
to sell, lease, or otherwise dispose of their interest in such lands. It is com- 
pétent for a private donor, by deed or other eonveyance, to create an estate 
of that character ; that is to say, it is compétent for a private person to make 
a eonveyance of real estate, and to wlthhold from the donee for a season 
the power to sell or otherwise dispose of It. And we can conceive of no 
sufflelent reason why the Ûnlted States, in the exercise of its sovereign power, 
should be denied the right to impose similar limitations, especially when it 
Is dealing wlth a dépendent race like the Indians, who hâve always been re- 
garded as the wards of the government. Citizenship does not earry wlth it 
the right on the part of the citizen to dispose of land which he may own in 
any way that he sees fit, witliout référence to the character of the title by 
which it is held. The right to sell property is not derlved from, and is not 
dépendent upon, citizenship; neither does it detract la the slightest degree 
from the dignity or value of citizenship that a person Is not possessed of an 
estate, or, if possessed of an estate, that he is deprived for the time belng of 
the right to alienate it." 

In Jaçiçson v. Thompson, 38 Wash. 28S, 80 Pac. 454, it was held by 
the Suprême Court of Washington that a deed from the United States 
to an Indian, forbidding aliénation, deprived the grantee of the power 
to dispose of the property by will. The patent conveyed the land to 
the grantee and his heirs, with the stipulation, containéd in the sixth 
article of the treaty, that said tract shall not be alienated or leased for 
a longer term than two years, and shall be exempt from levy, sale or 
forfeiture, to continue in force until certain conditions. The patent 
containéd the usual habendum clause. The contention was there made 
that the language of the patent was conclusive, and that the limitation 
upon aliénation continued in force only during the life of the patentée. 
It was argued there, as hère, that the limitation was purely personal 
and did not run with the land ; that the granting clause, standing alone, 
conveyed a fee-simple estate, which was strengthened by the habendum 
clause, "to hâve and to hold the said tract of land unto the said John 
Puya,llup, and to his heirs, forever." It was further contended, as 
hère, that the restriction in the patent was void, because it was ré- 
pugnant to the grant of an absolute fee. The court said : 

"Thé Indians are wards of the government. Thèse arrangements and pro- 
visions are in their interest and by their consent, as indicated in the solemn 
tr'çatles executed. The government, from the necessltles of the case, in con- 
sidération of the inexpérience of tlie Indians, was compelled to Insert thèse 
provisions in deeds issued to them to prevent them from becoming the prey 
of sharpers and spéeulators, who would for an Insufflcient considération ob- 
tain their lands ; the ultimate resuit being that the Indians would become 
pensloners of the government, and the mutual interests of the Indians and the 
government demanded some such régulation." 

The specious argument was there made, against continued re- 
striction, that as the heirs of the Indians increased the restrictions 
would become burdensome and impracticable. Of this the court said : 
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"Thls Is a condition whlch Is wlthin the power of the gênerai government 
to relleve whenever the necesslty arises. There can be no question that under 
authorlty the word 'allenate' means, among other thlngs, the power of disposi- 
tion." 

The discussion of this question by Judge Dick, in Smythe v. Henry 
(C. C.) 41 Fed. 705, is instructive as well as pertinent. The Législature 
of North CaroHna passed an act for the benefit of the Cherokee Chief 
Juneluska, the first section of which conferred upon him the rights and 
privilèges of a citizen of the state. The second section authorized the 
Secretary of State to convey to him in fee simple the tract of land in 
question, with a limitation against aliénation, except for the term of 
two years from time to time, with the right, however, to dispose of 
it by devise. This was held to be a donation act, and the limitation 
was intended to guard his inexpérience in business matters against 
the craft of the white man and to protect him from temptation which 
might induce him to make an improvident disposition of his property. 
It was there insisted that the restriction imposed by the second section 
upon the right of aliénation was inconsistent with the first section, con- 
ferring upon him the rights, privilèges, and immunities of citizenship. 
The court held that, when the state conveyed the land for the purpose 
in question, it had the right to impose any restrictions it deemed proper 
upon the grant; that the statutory power of the Législature was su- 
perior to the rules and usages of the common law ; that the presump- 
tions and rules of law which usually apply to grants, such as forfeiture, 
reverter, estoppel, and the like, were sû'spended. The court said : 

"The power of aliénation regulated by statute must be strlctly complled with, 
so that the policy and object of the statute may not be defeated." 

So that, although this Indian attempted to convey the land by 
deed and then accepted a lease baek from his grantee, it was held 
that his possession was not that of the lessor, so as to put in opération 
the statute of limitations in favor of his grantee; that, the deed from 
him being void, his acceptance of the lease of the land did not pre- 
vent his descendants from disputing the title of his grantee. 

The language of the statute under which the patent was issued to 
John Medicine is "that said allotments shall be inaliénable for a 
period of twenty-five years from and after the date of said patents." 
It is a limitation attached to and running with the land, in no wise dé- 
pendent upon the life or death of the patentée. It was as much within 
the policy and purpose of the government to see that the heirs of the 
allottee, in case of his death, were protected against aliénation of the 
land, as the allottee himself ; otherwise, they might become a charge 
upon the public, and the beneficent policy of the government in bring- 
ing about the allotment of lands in severalty would be thwarted. 

Not having full confidence in his ability to hold this land under his 
purchase from the heir of the allottee, Goodrum and his adviser evi- 
dently conceived the idea of resorting to a submission by stipulation 
to the United States Court in the Indian Territory, whereby the 
judgment or decree might be had in his favor, so that, if the Indian 
or his minor child might thereafter undertake to eject him or hâve his 
deed nullified, he could plead that judgment as an estoppel. The su1> 
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mission by stipulation to the United States Court in the Indian Ter- 
ritory was under the following provision of the statute of Arkansas, 
at the time in force in the territory : 

"Parties to a question wliicli mlgtit be tho subject of a civil action may, 
vvitliout action, agrée upon a case containlng the tacts upon whicli tlie contro- 
versy dépends, and présent a submission of tbie same to any court vvliieh would 
liave junsdiction if an action liad beeu brouglit. But it must appear by afll- 
davlt tliat tlie controversy is real, and tlie proceediugs in good faitli, to dé- 
termine tlie riglits of ttie parties. Tlie court shall thereupon hear and dé- 
termine the case, and render-judgment as if an action were pending." 

As such proceeding, without suit, summons, or voluntary appearance 
of the défendant, without issue made by pleadings, was unknown to 
the common law, it must be conceded that its validity dépends upon a 
strict compliance with tlie spécial statute conferring jurisdiction upon 
the court. The statute expressly provides that "it must appear by af- 
fidavit that the controversy is real, and the proceedings in good faith, 
to détermine the rights of the parties." Therefore this affidavit is 
an essential, indispensable part of the submission, without which the 
jurisdiction of the court was not put into opération. 

The statute of the state of Wisconsin contains the identical provi- 
sion. In Town of Plainfield v. Village of Plainfield, 67 Wis. 525, 
30 N. W. 674, Lyons, J., said : 

"The required affldavit is essential to the jurisdiction of the court to render 
a valid judgment on the matter submltted. Without it the décision of the 
court is not a judgment, which can be enforced as a judgment in au action, or 
which may be appealed. At mdst it is a mère award, as in a eommou-law arbi- 
tratlon. This record contains no such aifidavit, and it Is conceded that none 
was made." 

The court held that no appeal would lie f rom such décision, be- 
cause the judgment was coram non judice. Therefore the suit was 
dismissed. 

California has a like statute. In White v. Clark, 111 Cal. 164, 44 
Pac. 164, both stipulators made affidavit : 

"That the above and foregoing statement of the case, containlng the facts 
above stated, is a real controversy, and the contention is in good faith to 
détermine the rights of the parties." 

The court held that the judgment was not the whole record, as it 
was not a part of the original submission, but relates to dates sub- 
séquent to that of the affidavit. It said : 

"The affldavit annexed to the agreed case is insufflcient to authorize the 
court to entertaln the proceedings. Instead of showiug that the controversy is 
real, its language is that the statement of the case is a real controversy; 
and, instead of stating that the prpceedings are in good faith, it states that 
the contention is in good faith." 

It waS, therefore, held to be bad. 

In Ellis V. Pacific Railroad, 51 Mo. 200, the court discussed the 
effect of a judgment condemning lands for the use of the railroad, 
where the validity of the judgment was brought in question in a 
collatéral proceeding in the action of ejectment. Under the statute 
the party seeking to condemn was authorized to go into court when 
no agreement as to the taking of the land could be had with the owner. 
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The pétition in the condemnation proceeding did not disclose on its 
face that the parties were unable to agrée. Sherwood, J., said : 

"In this statutory and summary proceeding, this légal coup de main, in 
dérogation of common law and common right, tlie utmost strictness is required 
in order to glvo validity; and unless, upon the face of the proceeding had, 
It affirmatively appear tliat every essential prerequisite of the statute confer- 
ring the authority has been fuUy eomplied with, every step, from ineeptlon to 
termlnation, will be coram non judice. Under the statute above mentioned 
the refusai of the owner to relinquish is a jurisdictional fact, in the absence 
of which even a court of gênerai jurlsdiction would be powerless by judgment 
of condemnation to wrest property from its owner. And authorlties are not 
wanting, either in point of numbers or respectability, which hold that quoad 
thèse summary proeeedings, courts of gênerai jurisdiction stand upon the same 
footing as those trlbimals whose jurisdiction is spécial and limited. It foUows 
as an inévitable séquence from thèse premises that the judgment of condemna- 
tion was utterly worthless and could be of no avait as a matter of défense" — 
citing Lind v. Clemens, 44 Mo. 540; Murtaugh v. City of St. Louis, Id. 479; 
Keitenbaugh v. Chester Val. B. R. Oo., 21 Pa. St. 100. 

Goodrum was the only party who made affidavit to the submission 
in question to the court, wliich was as follows : 

"C. D. Goodrum, of lawful âge, being duly sworn, on his oath says that he Is 
one of the above-named parties, and that the proceeding is in good faith to 
détermine the rights of the parties thereto." 

It will be observed that there is an entire omission of the require- 
ment of the statute that "it must appear by affidavit that the contro- 
versy is real." Waiving any discussion of the question as to whether 
or not under the language of the statute, "The parties to a question 
* * * may agrée," etc., requires that both parties should make 
oath, the affidavit made by only one of the parties omits entirely one 
essential requirement — that the controversy is real. The very purpose 
of this requirement was to prevent feigned issues or moot questions 
from being submitted to the détermination of the court, necessitating 
an appeal to the court to settle the controversy between real litigants. 
As the jurisdiction of the United States Court was whoUy dépendent 
upon the stipulated case submitted, counsel for plaintiffs in error rec- 
ognized the fact that it was not sufficient merely to put in évidence the 
judgment of the court. They therefore presented the agreed stipula- 
tion and affidavit as essential to confer jurisdiction on the court. The 
absence of the required affidavit, as shown by the record, did not 
authorize the court to proceed to judgment at ail. 

There is another objection to the stipulation of submission to the 
United States Court upon which the judgment was predicated, and 
also to the judgment. The stipulation describes the land as located in 
township 24, range 29, and the judgment follows the same description ; 
whereas the land sued for in this action is located in township 29, 
range 24. This variance, in so far as the plea of res adjudicata is con- 
cerned, justified the judgment of the United States Court appealed 
from in this case, notwithstanding this defect was overlooked by the 
respective counsel. 

Aside from thèse criticisms, the proceeding was not effectuai to 
create an estoppel by judgment, notwithstanding the well-recognized 
rule, contended for by counsel for plaintiffs in error, that judgments 
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of courts of record having jurisdiction over the subject-matter and 
the parties are bindîng on the parties and their privies in estate, and 
cannot be attacked in a collatéral proceeding. The Indian who con- 
sented to the stipulation for submission to the judgment of the court 
for such purpose was not a person sui juris. The submission required, 
as the very basis of its récognition, the acquiescence and consent of 
the Indian thereto. The effect of the act of Congress, under which the 
patent was granted, was to deny to the Indian the exercise of any con- 
sent whereby the restriction upon the power of aliénation could be re- 
moved. If the Indian could create no estoppel against himself or 
herself by deed of conveyance, how could he or she create an estoppel, 
by consenting to a judgment as the basis of an estoppel, effectuai to 
alienate the land, in direct contravention of the act of Congress ? The 
allottees of thèse lands, during the probationary period of 25 years, 
were under as much disability to alienate them by contract, or deed, or 
voluntary submission to a court, as if they had been under the disability 
of coverture or minority. The disability of the minor to do thèse things 
is imposed by the common law. The disability of thèse Indians is 
imposed by statute. It must, therefore, logically and necessarily fol- 
low that the record and judgment of a court, disclosing on their face 
that the disqualified Indian was entering into an agreement for sub- 
mission of the question of his right to dispose of thèse lands, was in 
no wise différent from such a proceeding participated in by a minor 
infant. It is a wholesome rule of law that a party may not accomplish 
by indirection that which he could not do directly. That which Good- 
rum undertook to do by stipulation with this Indian could not become 
the subject of a controversy to be submitted to the jurisdiction of the 
United States Court, so as to build a foundation to support the plea of 
res adjudicata. In White v. Clark, 111 Cal. 164, 44 Pac. 164, under 
a statute like that of Arkansas, providing for submission to the court, 
without pleading, of a matter in controversy between the parties, it 
was held that a mère statement that the party claimed said land as a 
homestead fell short of conferring upon him any interest in the land 
or right to question the title ; that whether the party would hâve a 
right to enter the land as a homestead under the United States statutes 
or that the patent under which the défendant claimed title was void 
could not be the subject of a civil action in the courts of the state. 
This evidently was for the reason that as the homestead act confers the 
right upon the homesteader of occupancy, upon which no other party 
can be entitled to enter, and which cannot be conveyed by the home- 
steader during the period of improvement, it could not be the sub- 
ject of a real controversy, in contemplation of the statute, and there- 
fore any judgment predicated upon such a controversy could be of 
no value. . , 

It is transparent on the face of the proceedings in the United States 
Court, resulting in the judgment relied upon by Goodrum as an estop- 
pel, that it was not an honest proceeding. If Goodrum earnestly de- 
sire4 a judicial détermination of the power of the Indian to convey 
the land in question, why did the parties content themselves with the 
conclusion of the United States Court? Naturally enough, they would 
hâve at least sought the judgment of the Appellate Court in the In- 
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dian Territory. Relying, as Goodrum's answer does, upon the deed 
executed to him by Ollie Medicine, made pursuant to said decree of 
the territorial court, the situation présents an anachronism, and an 
anomaly in law. The Congress, representing the sovereignty of the 
nation, created the estate, affixing to it the quality of inalienability for 
the period of 25 years. Without the creator's consent the grantee was 
without the power to convey. Where and how did the territorial court 
acquire such jurisdictional power? The court itself was but the 
créature of Congress. It was not invested with the power to confer 
upon this Indian authority to convey away her allotted lands which the 
sovereign government, creating the estate and the court, déclares shall 
not be donc for 25 years after allotment. 

This conclusion is sustained, on principle, by the ruling in Bigelow v. 
Forrest, 9 Wall. 339, 19 L. Ed. 696. Under the confiscation act cer- 
tain lands of French Forrest were condemned and sold; Bigelow be- 
coming the purchaser in that proceeding. Upon the death of Forrest 
his son and heir brought suit to recover the lands, and made the con- 
tention that under the joint resolution of Congress, which declared 
that condémnation under the act should not work a forfeiture of the 
title of the ofïender beyond his natural life, the title of Bigelow ter- 
minated with the death of Forrest. It was contended there, as hère, 
that the decree of the court confiscating the property in effect ordered 
ail the estate of Forrest to be sold, including the fee, and that, al- 
though the decree was voidable, it was not void. That was a pro- 
ceeding in rem, where the property was within the jurisdiction of the 
court, and where there was even authority to oonfiscate and sell; but 
it was held that the extent of the court's power was limited by statute. 
The court said : 

"It Is arsued, however, on behalf of the plaintilï in errer, that the decree of 
confiscation in the District Court of the United States is conclusive that the 
entire right, title, interest, and estate of French Forrest was condemned and 
ordered to be sold, and that, as his interest was a fee simple, that entire fec 
was eoufiscated and sold. Doubtless a decree of a court having jurisdiction to 
maliC the decree cannot be impeached collaterally ; but under the act of 
Congress the District Court had no power to order a sale which should confer 
upon the purchaser rights outlasting the life of French Forrest. Had It doue 
so, it would hâve transcended its jurisdiction." 

The principle of this ruling was aiîfirmed in Day v. Micou, 18 
Wall. 156, 21 L. Ed. 860, and Ex parte Lange, 18 Wall. 163, 21 L. Ed. 
872. 

It should be understood, once for ail, that no scheme or device, how- 
ever ingénions or plausible, concocted by any person, can avail to 
divest the Indians of the title to their allotted lands within the period 
of limitation prescribed by Congress. 

The judgment of the United States Court of Appeals in the In- 
dian Territory is therefore affirmed. 
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EWERS et al. v. BUFFALO. 
(arcult Court of Appeals, Eightli Circuit July 23, 1908.) 

No. 2,747, 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

See 104 S. W. 944. 

Dennis H. Wilson, Preston S. Davis, and L,. F. Parker, Jr., for 
plaintiffs in error. 

W. H. Kornegay and Cooter, Thompson & Thompson, for défend- 
ant in error. 

Before SANBÔRN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. This case is the counterpart of that of C. 
D. Goodrum et al. v. Arthur Bufifalo, a Minor, etc. (No. 3,746, just 
decided by this court) 163 Fed. 817. The only différence of note in 
the facts is that the lands hère in question were allotted to Mary 
Joseph, a Quapaw Indian, who was the wife of John Medicine, nam- 
ed in said case No. 3,746, through whom the lands in question de- 
scended to Arthur Buffalo, défendant in error. 

For the reaSons stated in the opinion in case No. 3,746, the judgment 
of the United States Court of Appeals in the Indian Territory is af- 
firmed. 



SCOTT et al. v. QUEEN ANNE'S R. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1908.) 

No. 730. 

1. RAILEOADS— FOEECLOSTJRE Sale— Claims Entitmd TO Pbiority over Mort- 
GAQE. 

A railroad mortgage provided that in case of default the trustée, at 
the request of 50 per cent, of the bondholders, should take possession of 
the road and ail of the mortgaged property and operate or sell the same, 
as the bondholders might direct. The company became insolvent and was 
eaming insuiHcient income to pay expenses, when a conimittee was ap- 
pointed representing praetically ail of the bondholders and stockliolders, 
and they deposited their bonds and stock. ïhe committee took full 
charge and management of the property and operated the same untll a 
sale was negotiated, having full authority to vote the stock deposited 
and to pledge the bonds or stock to secure nioney for operatiug expenses, 
and in f act exercised ail of tlie powers which the trustée was glven by the 
mortgage in case of default, whieh default occurred shortly after its 
appointment. A sale was negotiated by the committee for the beneflt 
of the bondholders and stockholders who transferred their bonds and 
stock to the purchasers to be used in payment, receiving bonds and stock 
of the new company therefor. Such sale was consummated through a 
friendly foreclosure suit, and the decree conflrming the same re(inired the 
purchasers, they having knowledge of ail the facts, to pay any claima 
which should be adjudged prior in equity to the mortgage. Held, that 
the management of the road by such committee was virtually that of the 
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bondholders, and that Indebtedness incurred by it for expenses and sup- 
plies in operatlng the road ar'ter tlie bondholders might hâve taken pos- 
session by the trustée was superior in equity to tbe mortgage debt and en- 
titled to priority of payment from the corpus of the property, and there- 
fore to be pald by the purchasers. 

2. Same— Operatikg Expenses— Adveetising. 

Bills for advertlsing the road, Its trains, etc., contracted by the com- 
mlttee while in the management, were for legitimate operating expenses 
and entitled to priority as such equally as though they had been con- 
tracted by the trustée in possession. 

Cross-Appeals from the Circuit Court of the United States for the 
District of Maryland, at Baltimore. 
For opinion below, see 148 Fed. 41. 

N. P. Bond, Edward Duffy, B. H. Hartogensis, and J. Kemp Bart- 
lett, Jr. (Ralph Robinson and L. B. Keene Claggett, on the briefs), 
for appellants. 

George Forbes, John G. Rose, Charles McH. Howard, and W. H. 
DeC. Wright (E. P. Keech, Jr., T. Wallis Blakistone, George White- 
lock, David Fowler, Marbury & Gosnell, Roger W. Cull, John F. 
Williams, Foster & Foster, George R. Willis, J. Maulsby Smith, 
Charles P. Coady, Léon E. Greenbaum, Morris A. Soper, and Ritchie 
& Janney, on the briefs), for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

PRITCHARD, Circuit Judge. We bave carefully considered the 
varions assignments of error herein and the contention of appellants 
with respect to the same, and, after mature délibération, are of opin- 
ion that the same are without merit. We hâve also considered the 
very able and exhaustive opinion of the learned judge who tried the 
cause below and fuUy concur in the views therein expressed, and are 
therefore of opinion that the decrees rendered are eminently proper 
ones in view of the law and the facts as found by the master. 

It was evidently the intention of the bondholders that the securities 
committee should hâve full and complète control of the opération and 
management of the road in order that the same might be placed in 
a condition where it could be disposed of to the best advantage, and 
under thèse circumstances it would be inéquitable and unfair to de- 
prive the creditors whose claims are involved in this controversy, of 
their rights. 

The opinion of the lower court, as we hâve said, is clear and com- 
prehensive, and feeling as we do that the findings of fact are amply 
justified by the évidence, and that it is in harmony with the law of 
the case, we adopt the same as the opinion of this court. It reads as 
foUows : 

"The blll in this case was a gênerai creditors' bill against the Queen Anne's 
Railroad Company, filed February 20, 1904. The bill allèges that the railroad 
Company was largely indebted to tbe complainant for arreara of rental for 
three steamboats owned by the complainant, and leased to and used by the 
railroad company in the opération of its road, and allèges that the défendant 
Company was also largely indebted to many other creditors for supplies and 
materlals furnished for the opération and maintenance of its Unes of rail- 
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roads and ferries, and that if tlie numerous creditors wlio were pressing for 
payment were allowed to enforce tlieir clalms by suits tlie resuit would be to 
deprlye the railroad eompany of tlie nieans of operating its System of railroad 
and ferries and to destroy its power to earn revenue and to meet its obliga- 
tions. The bill alleged that tliere was secured by a mortgage of the railroad 
three séries of bonds: Plrst, a séries of flrst préférence 5 per cent, bonds ag- 
gregating $330,000 ; second, a séries of cohsolldated mortgage bonds, of whieh 
$805,000 were outstandiug, and also a séries of income mortgage bonds aggre- 
gating $600,000. 

"The bill alleged that the corporation was insolvent, and that in order to 
protect the holders of the bonds as well as ail the other creditors, it was ab- 
solutely essential that the railroad propertj' should be kept and maintained 
and disposed of as an entirety and that any other course would resuit in the 
utter dissipation and waste of the corporate assets and property. The bill 
prays for the appoiiitment of a receiver with power to operate the railroad 
and the ferries and steamboats, leased; controUed, and operated in eonjunctiou 
with the railroad, with ail the usual powers giyen to receivers in like cases 
to continue the business and maiutain thé integrity of the System of railroads 
and ferries. 

"On the same day the défendant railroad company answered admitting the 
allégations of the bill and consented to the appointment of a receiver as 
prayed. On the same day the receiver was appointed as prayed. He was 
authorized to pay the interést oit the $330,000 lirst préférence bonds, ail the 
rentàls, taxes, and flxed charges necessary to prevent such defaults as would 
imperii thè integrity of the system of railroads, and the debts for wages, 
services, materials, and supplies growlng out of the opération of the railroad 
within a period not exceeding six months anterior to the date of the decree. 
The receiver proceeded to exécute tlie powers given to him and operated the 
railroad and Connecting ferries for about 12 months, when he delivered posses- 
sion to the purehàser under the foreelosure sale. 

"Ou November 26, 1904, thp International !ï';;ust Company, t^ie trustée nam- 
ed in the mortgage, filed à pétition praying léave to file a bill of complaint 
for the foreelosure of its mortgage of the railroad property. Lèave was grant- 
ed, and on the same day the bill was flled asking for a decree for sale subject 
to the $330,000 flrst mortgage préférence bonds. Upon the consent of the 
Queen Anne's Éailroad Company a decree was entered as prayed. The re- 
ceivership case and the foreelosure case were Consolidated, and a sale was 
made and ratifled for the sum of $480,000. Tlie purchasers reported were 
Henry P. Scott and Nlcholas P. Bond. Of the purchase priée $30,000 was paid 
in cash aiid the purchasers also delivered tp the trustée $865,000 of the flrst 
mortgage Consolidated bonds, belng the total ainount issued, also $000,000 of 
the income bonds, and stock of the railroad company of the par value of $883,- 
oOO, and the receiver was by order of court directed to dellyer possession to 
the purchasers. 

"The decree for sale prbvided that, in addition to the $30,000 to be paid in 
casJi at the time of the sale, the purchasers should also pay, as the court mlght 
direct, such additional sums In cash as might be reqnired to pay ail liens or 
daims prior^ in equity to said mortgage (except the flrst mortgage préférence 
gold bonds) to be deterinined by the court ; the balance of the purchase money 
to be satisfied by the surrender of flrst Consolidated mortgage bonds. 

"The foreelosure sale and purchase were really the carrying into efCect of 
an agreement which had been already made between the purchasers and the 
holders of the flrst consoli<îated bonds, and the holders of the income bonds 
and the ovs^ners of the stock by which they were ail to recel ve froiu the 
purchasers securlties in a new transportation company which was to con- 
solidate under one management this railroad and other Unes of transporta- 
tion. The purchasers were fully cognizant of the préviens history and manage- 
ment of the road and Its securlties and are to Ije treated as affected by any 
circumstances wlilch would affect the bondholders themselves. There was no 
surplus income at any time, and no diversion, as the revenue was never in any 
one year sufBcIent to pay the runnlng expenses, and if the clalms now in 
controversy are paid they can only be paid out of tbe corpus ofr the mortgaged 
property. 
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"The solution of the question raised by tlie exceptions to tlie master's re- 
port dépend upon whether or not tliere are présent in tliis case spécial circum- 
stances whieli give rise to a peculiar equity in favor of the claimants. It is 
quite clear from tlie tacts appearing in the case that the purehasers at the fore- 
ciosure sale obtained the bonds with which they propose to pay for the prop- 
erty under such clrcumstances that whatever equities affiected them in the 
hands of those from whom they were obtained now affeet them at the hands 
of the purehasers. 

"Since the case of Gregg v. Metropolitan Ttust Cîompany, 197 U. S. 183, 25 
Sup. et. 415, 49 L. Ed. 717, deeided by the Suprême Court in March, 1905, 
it is to be regarded as settled that supplies furnished to a railroad are not 
under any gênerai nile, where there bas been no diversion of ineome, entltled 
to precedence over a mortgage lien, recorded before tbe supplies were furnish- 
ed, where there are no spécial circumstancës affeeting the mortgage bondhold- 
ers' claini to priority. There having been no diversion in this case, the Inquiry 
will be addressed to the question whether there were any spécial clrcumstances 
which ought to create an exception to the gênerai rule. 

"The mortgage foreclosed is dated March 1, 1901. It provides that, if the 
railroad shall fail to pay any semiannual installment of interest or fail to 
keep the proiierty free from ail taxes and other liens, then the trustée may 
take possession of ail the mortgaged property, and, if requested in writing 
by 20 per cent, of any séries of bonds and indemnifled against liabillty, shall 
be bound to take possession subject to the right of a majority in amount of 
the outstanding bonds to countermand such action. AIso, It Is provided that 
in case of such default on the written request of 50 per cent, of ail the bonds 
outstanding the trustée shall take possession of the railroad and property and 
ail books, records, papers, accounts, and money of the railroad and ail manage- 
ment and control thereof and manage and operate the same and recelve the 
ineome thereof, and apply the same flrst to the management of the railroad and 
to maklng such repairs thereon as may be needed to kéep the same in good 
working order, next to the payment of thè interest and principal of the bonds, 
or, on written request of 50 per cent, of the bonds in default, to sell ail the 
property. It is also provided that in every case of default the duty of the trus- 
tée shduld be subject to the right and power of the majority in amount of the 
bonds to direct and control the trustee's action, or to order more effectuai 
remédies, and also that 50 per cent, or more of the bonds outstanding mlght at 
any tlme remove the trustée and appoint a new oue. 

"It was the summer excursion bvisiness of the railroad and its steamers 
which was depended upon for revenue. It was found, however, after the 
summer of 1902 that there had accumulated a large floating debt, and that the 
flnancial condition of the railroad was altogether bad. The holdersof the flrst 
Consolidated mortgage bonds and the ineome bonds were drlven to act in order 
to keep the railroad a going concern vmtil they could get a purehaser for it. 
The owners of the bonds were very largely also the owners of the stock, and 
practically they were the owners of the road subject to the $.330,000 of préfér- 
ence bonds. The semiannual interest coupons on the bonds due September 1, 
1902, were paid, but it was certain that default would be made in the pay- 
ment of the coupons falling due March 1, 1903, and sômethiug had to be done 
to préserve the crédit of the railroad and keep it going. To attaln this end 
the holders of the flrst Consolidated mortgage bonds, the bolders of the ineome 
bonds, and the holders of the stock united together and on November 29, 1902, 
appointed a committee which became known as the 'Seeurities. Committee.' 
This committee from the flrst represented 75 per cent, of the lx>ndholders and 
stockholders, and during its active existence ail the bondholders and substan- 
tially ail the stockholders made themselves parties to the agreement by which 
the committee was appointed. 

"This committee of five entered upon the diity of preservlng and maintaln- 
Ing the railroad as a going concern. . They held their first meeting on Beceni- 
ber 6, 1902, and, as appears from their minute book, between that date and 
February 21, 1904, when the receiver was appointed by this court, they held 
42 meetings. During that time the directors of the company held but one 
meeting, and the stockholders one meeting. It is to be se<ju from their min- 
utes, and from what they actually dld, that the committee In exercising the 
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powers given It by the agreement under which it was appointed exorcised su- 
prême ooutrol over the railroacl and Its property and directed everything tliat 
concerned it and give to it tlie crédit which kept it going. By the ternis o( the 
appointment the depositots of the securlties gave to the committee ^wvver to 
represent the depositors in any measure or action of any kind necessary or 
proper, to accomplish the purposes of tlielr appolnt.iient, to superintend the 
opération of the railroajî by its oiflcers and dlrectors, and to conter wlth them 
as to the manageinent and opération of the road with the same powers as the 
depositors might hâve, to vote ail shares of the capital stock in order to en- 
force officiai action on the part of the dlrectors, and to sélect and elect dlrect- 
ors in accordance with the opinion of the committee, and to negotiate a sale 
of the securities and property and franchise of the company ; a sale, however, 
before consummated to be submitted to a meeting of the security holders. 
Tlie committee, for the purpose of raising money to operate the road most 
effectually and to provide new equipment and additions, were authorized to 
pledge the securities deposited, and, if unable to sell the property, were au- 
thorized to form a new Company to take It over, also to institute proceedings to 
foreelose the mortgage or to postpone such proceedings. 

"As the committee had ail thé jtowers that the bondholders had and ail the 
powers of the stockholders, with the power to change the trustée designated 
by the bondholders" mortgage, and to change the dlrectors, and as the purpose 
oie their appointment was to keep the road running until a reorganization or 
sale could be efCected, it i8_ quite clear that they could, in. substance, do 
whatever any or ail of the interest they represented could do. When we ex- 
amine the minutes of the meetings of the committee and the testimony to 
see what they really dld âô, I think it becomes apparent that they in fact 
managed the railroad as persons having absolute control and possession would 
manage It. The committee authorized the purchase of additlonal passenger 
coaobes aud a locomotive. They negotiated with and employed a new gênerai 
manager, and when bis management proved disappointing to them they dis- 
charged him. They took in charge matters connected wlth the terminais at 
Queenstown and liOve Point and authorized contracts with regard to them. 
They authorized the purchase of new railroad tles. They investigated the 
causes of an accident to the steamer Queen Anne and directed the painting of 
the steamer Caroline. They authorized the compromise of disputed bills of 
the Dry Dock Company. They authorized contracts to be made for the sup- 
plies of coal. They authorized the purchase of a barge and additional en- 
gines, the building of a new station. They gave orders for a plan for light- 
ing certain plers and for the érection of a derrick. Finally, after the commit- 
tee had been thus in control of the property from January, 1903, for over a 
year, they negotiated with the présent purchasers for a sale to them upon an 
agreed pian, and instructed their counsel in connection with the counsel of 
the purchasers to Institute a suit for a friendly receiver to the end that the 
plan of sale which had been agreed upon should be falthfully carried into 
efCect. The suit was instituted, and a receiver recommended, and, after a 
conférence between the securities committee and the intending purchasers of 
the road, was appointed. 

"It appeara that the gênerai manager selected by the securities committee 
reported directly to the committee, and that after the committee took hold 
and were furnishing the money to keep the road running and had authority 
to détermine, subject to the ratification of the bondholders the terms of the 
sale, the board of directors as such practlcally abdicated; indeed, they were 
helpless to do anything. The chairman of the securities committee, Sir. 01èr, 
testifled that the committee practlcally took over the management of the road, 
and, as it had never been able to meet its expenses, the committee arranged 
to raise money to carry it along and keep up its crédit with the people who 
sold it its current supplies, and that the expenditures were reported to the 
committee and controlled by it. 

"By the terms of sale finally agreed upon for each Consolidated mortgage 
bond, the holder was to receive $1,200 In stock of the Maryland, Delaware & 
Virginia Railroad Company, and for each Income bond $50 of the said stock, 
and the bolder of each share of the old stock was to receive $1 of the said 
new stock. It thus appears that what the securities committee dld was just 
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what the trustée under the mortgage by direction of the bondliolders would 
hâve had the right to do, viz., to talje possession of the road and run it, mak- 
ing repairs and keeping it in running order and flnaily to sell It. Wlien tlie 
trustée takes such possession, the debts incurred by tlie trustée In running the 
road are to be paid in préférence to the lien of the bondholders whose agent 
the trustée is. 

"In this case the situation was complex. There was an Impending posslbility 
that, its crédit being exliausted, its business not paying its running expansés, 
the whole System of railroad and ferries might eollapse, and the Consolidated 
bondholders might lose everything. It was thought best that a committee 
composed of persons who held the bonds should endeavor to meet the difflcul- 
ties, so the committee took charge, Instead of the trustée under the mortgage. 
They worked faithfully and sedulously. ïhey held meetings and kept careful 
minutes of their proceedings showing what things they ordered to be done and 
what contracts they directed should be made, what persons should be em- 
ployed or discharged, and they borrowed money and put it Into the treasury. 
Many and difficult questions of iwlicy and détail were discussed and decided 
by them. They did sustaln the crédit of the company and did keep the road 
running and did elïect a sale in the results of which thebondholders and stock- 
holders participated, and they carried the transaction through by means of a 
nominal sale made by the court's decree, but in reality upon the terms pre- 
viously arranged by the committee with the purchasers. It should be stated 
In justice to the gentlemen composing the securities committee, themselves 
large bondholders, and wiiose names undoubtedly gave financial standing to 
the railroad, that there is nothing in the case to iudlcate that they did not 
Intend that the creditors who furnished the supplies and materials whlle they 
were managing the road should be paid ont of the proceeds of the property. 
They represented the bondholders and were themselves bondholders, and 
they represented stockholders, but the bondholders alone had any substantial 
interest, as the company was insolvent and eamlng no Income. With no adé- 
quate income out of which to pay the running expenses, what was there to 
meet the déficit except the proceeds of the property? To suppose that the 
committee were for over a year lending themselves to a scheme by which per- 
sons furnishing operating supplies to a gênerai manager appointed by them 
and acting for them were to be left unpaid is to do them an injustice. In 
making the contract for sale of the property the purchasers were told that 
there was existlng a floating debt of the railroad company for operating ex- 
penses. The existence of such a floating debt was mentioned in the agreement 
of sale, dated February 15, 1904, and an itemized statement was agreed to 
be furnished, although it does not appear that it was ever insisted upon. 

"The contract of sale of February 15, 1904, beglns by reciting the amount 
and nature of the outstanding securities of the Queen Anne's Railroad Com- 
pany, including this récital: 'And whereas the said railroad company is in- 
debted to various persons [including its indebtedness to said committee] as 
shown by the statement marked "A" herewlth attached.' Then, after reciting 
that it is the wish of ail the parties to the agreement that a new corporation 
shall be formed which shall acquire the said railroad property and other 
property and shall be bonded and capitalized as therein stated, it is further 
recited: 'And whereas it is the désire of the parties of the flrst part [that is, 
the securities committee and ail the holders of securities of the Queen Anne's 
Railroad who joined in the contract of sale with the committee] to faeilitate 
In every vsray the formation of such new corporation or the reorganization of 
the présent Queen Anne's Railroad corporation, to the end that when the 
same is formed or reorganized and securities now owned by them shall be 
exchanged for the new securities in the name and on the terms hereinafter set 
forth.' » 'And whereas the said parties of the second part [the purchasers] 
hâve agreed that they will endeavor within a reasonable time as hereinafter 
mentioned to carry the above purpose into effect ; provided that the said par- 
ties of the flrst part will contract and agrée to take the new securities of the 
character and to the amount hereinafter designated in exchange and full pay- 
ment for the various bonds and stocks of the Queen Anne's Railroad now 
held by them, if and when the said parties of the second part shall be able to 
162 F.— 53 
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dellver said new seeuritles whlch sald parties of the flrst part hâve agreed to 
do. Wherefore thèse présents are executed.' 

"I think It clearly appears: That this whole reorganlzation arrangement for 
the beneflt of the bondholders and stockholders of the Queen Anne's Railroad 
Company was oue whieh could not be lawfully carried out to the exclusion of 
and destruction of the rlghts of the eredltors of the road for operatlng ex- 
pénses incurred by the seeuritles committee In effectlng the arrangement. 
That the agreement appolnting the seeuritles committee, and by whieh they 
acqulred control of the bonds whieh they sold to the purehasers of the road, 
contenQplated that the deflclt in operatlng expenses should be borne by the 
bondholders, as Is shown by a provision in respect to a plan of reorganlzation 
afterwards modlfled, in whlch It was provlded that $135,000 of new bonds 
should be applicable to 'the repayment of the advanees, loans, and Indebtedness 
whichi may be made and Incurred by said committee in carrylng out the terms 
and pùrposes of this agreement, whether such indebtedness be incurred for the 
purpose of operatlng sald railroad company in the most effective manner as 
hereinbeïore set out, or pro:ldlng new equipment and additions to the présent 
property, or in provlding expenses for the proper and effective carrying out of 
the objects and pùrposes of this agreement.' The scheme contemplated when 
the $135,000 of new bonds were speeifically appropriated to debts and expenses 
could flot be consummated, and In conséquence the property remalned in the 
hands of the committee and the receiver much longer than was anticipa ted, 
and the déficit grew làrger. But, none the less, the efCect was necessarlly to 
pledge the deposited bop'ds for the debts incurred by the seeuritles committee 
in' operatlng the road as theiy proceeded to do af ter they accepted the appolnt- 
meut; AU thèse matters were perfectly well known to the purehasers of the 
bonds ând of the railroad. The sécurlties committee wa,s in faet and in effect 
the agent of the bondholders, and the debts they contracted in doing what they 
were àppolnted to do were in effect the debts of the bondholders. 

"The default In the payment of interest on the Consolidated bonds foreseen 
at the tlme of the appointment of the seeuritles committee on November 29, 
1902, tô be inévitable, took place Marchl, 1903. Upon that default happen- 
ing, the trustée under the mprtgage whieh secured the bonds was by it au- 
thorlzèd to take possession upon requést of 25 per cent, of the holders of the 
Consolidated bonds. As the' seeuritles committee did In faet in the exécution 
of theii* dutles proceed to take over afid operate the road, the responslbility of 
the bondholders for thelr action should fairiy date from that point of time 
when the bondholders themselves through thelr trustée mlght hâve taken pos- 
session, Vlz., the first of Mareh, 1903, and I think it follows that the bonds and 
the property on whiCh they were sëcured are Chargeable wlth the operatlng 
expenses of the road incurred from and after Mareh 1, 1903. 

"It follows that the exceptions to the mastèr's report based upon the disait 
lowahce of priority to the operatlng expenses incurred after Mareh 1, 1903, 
are sustaltted. 

"BtllS for advertlslng: I caii see no reason for excludlng them. The road, 
although hopelessly insolvent, was kept running by the bondholders for tsvo 
pùrposes: Flrst, to attract a purehaser; ànd, second,, to obtaln as much in- 
come as It could be made to produce; To do this public notice by advertise- 
ment Of the running of trains was e^sentlal, and it seems to me lu such a 
casé as this the eost of the advertisements is a proper expènse legitimately in- 
curred to keep the road running. 

"The flndings of the mastér wlth tegard to the validity of the several claims 
of çrëditors of the company, apart from their iiuestion of priority over the 
mortgage debt, appear to me to be correct, and they air appear to me to be 
for expenses for whieh the trustée under the mortgage would bave been liable 
if the trù'stee by direction of the bondholders had formally taken over tne road 
and ïùa'lt, and therefore thèy are suçh as the bondholders are liable to pay ; 
they having, in substance, done indirçctly the same thing through the se- 
euritles committee." 

For the reasons hereinbefore stated, the decrees of the Circuit Court 
appealed from are affirmed. 
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CHICAGO, ST. P., M. & O. RT. CO. et al. v. UNITED STATES.* 

(Circuit Court of Appeals, Eighth Circuit May 25, 1908.) 

No. 2,701. 

1. Oareiebs— Interstate Commerce— Indictment for Gbanting Rebates. 

An indictment against a railroad company for granting rebates in vio- 
lation of Elkins Act Feb. 19, ltH)3, c. 708, § 1, 32 Stat. S17 (D. S. Comp. St. 
Supp. 1907, p. 880), need not set out a particular description of the device 
resorted to, but is sufficient where it avers the kind of property shipped, 
the time and place when and where shipped, the consignée, the existing 
légal tariff for such shipment, the payment thereof by the shipper, the 
subséquent payment of the rebate by the carrier to the shipper, and the 
time and amount of such payment 

2. Same— Eléments of Offense— Refunding of Elevatob Charges. 

A railroad company whose published schedule rate for the carriage of 
oats In Interstate shipment frora Minneapolis to Duluth or Superior was 
flve cents per 100 pounds, and whlch recelved payment from a shipper 
Et such rate, but, on shipments intended for through transportation over 
the lakes, later refunded to the shipper the elevator charges for trans- 
ferrlng the grain from its cars to vessels after the termination of Its own 
carriage aniountlng to one-half cent per bushel, was guilty of granting a 
rebate or concession from the published schedule rate, In violation of 
Elkins Act Feb. 19, 1903, c. 708, | 1, 32 Stat 847 (U. S. Comp. St Supp. 
1907, p. 880), and It was no défense to a prosecution therefor that com- 
peting roads granted a llke concession, and that It was compelled to do 
the same in order to secure Its fair share of the bushiess, or that it treat- 
ed ail shlppers alike, or that the concession was made by its olflcers In 
good falth and in the honest belief that It was lawful. 

8. Same— CoNSTEUCTiON of Statute— "WiLi.ruL" Gbantiko of Rebates. 

The use of the word "wlllful" in Elkins Act Feb. 19, 1903, c. 708, i 1, 
32 Stat 847 (U. S. Comp. St Supp. 1907, p. 880), to characterlze offenses 
thereunder, conceding it to apply to the granting of rebates from the 
published schedule rates, does not require that there should hâve been 
an evil Intent to constitute the offense, but it Is sufficient if the act was 
done knowingly and purposely. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, pp. 
7468-7481, 7835-7836.] 

In Error to the District Court of the United States for the District 
of Minnesota. 

For opinion below, see 151 Fed. 84. 

Thomas Wilson, for plaintifïs in error. 

Charles C. Houpt (Paul A. Ewert, on the brief), for the United 
States. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

ADAMS, Circuit Judge. The Chicago, St. Paul, Minneapolis & 
Omaha Railway Company, a common carrier of interstate commerce, 
and H. M. Pearce, its gênerai freight agent, were found guilty in the 
court below of granting rebates to the Spencer Grain Company, a 
corporation doing business in Minneapolis, Minn., in violation of Act 
Feb. 19, 1903, c. 708, § 1, 33 Stat. 847 (U. S. Comp. St. Supp. 1907, 
p. 880), known as the "Elkins Act." They were indicted in 50 sep- 
arate counts for granting that number of rebates from the rate named 

•Rehearing denied Sept. 14, 1908. 
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in the tariffs and schedules of rates then published and filed by the 
carrier with the Interstate Commerce Commission for carrying oats 
from Minneapolis to Duluth, Minn., over a route which passed through 
some portion of the state of Wisconsin. They were found guilty on 
ail counts, and one fine of $20,000 and $2,000 was imposed upon the 
two named défendants, respectively, for punishment. This writ of er- 
ror is prosecuted to secure a reversai of that judgment. 

Only one out of 50 counts of the indictment appears in the record, 
and, as this is conceded to be fairly i-epresentative of them ail, we hère 
reproduce it. After alleging that the défendant railway company was 
a corporation and common carrier of interstate commerce between 
Minneapolis through the city of Superior, in the state of Wisconsin, 
to the city of Duluth, in the state of Minnesota, and that défendant 
Pearce was the gênerai freight agent of the railway company, it pro- 
ceeds as follows : 

"That on the 26th day of D^ember, 1905, the sald Spencer Grain Company 
did deliver certain property, to wit, one (1) carload of oats * * * con- 
signed to Cargill Commission Company, Duluth, Minu., to the saiil common 
carrier aforesaid, at the said city of Minneapolis, for transportation by the 
said common carrier, the Chicago, St Paul, Jlinneapolis & Omaha Railway 
Company, by interstate commerce to the said city of I)ulutli before mentloned, 
and the said common carrier did immediately, upon and in pursuance of siich 
delivery of said property, so transport the same by interstate commerce over 
Its said route or line of railway hereinbefore mentloned, ruiming from the 
said city of Minneapolis to the said city of Duluth, * * * upon which said 
property and for the transportation thereof, as aforesaid, the said Spencer 
Grain Company did thereupon pay to the said common carrier, and the said 
common carrier did receive from said Spencer Grain Company, the freight 
rates and char^s for the transportation of said property set forth in the 
tariffs and schedules then showing tlie légal rates and charges established by 
said common . carrier for such services, then in force and efCect upon its said 
route, to wlt, flve, cents (5c) for each one hundred pounds (100 Ib) thereof, copies 
of which tarifes and schedules * * * had theretofore been, by said common 
carrier aToresaid, published as required by law, and by it flled with the Inter- 
state Commerce Commission of the United States, as required by law. * * * 
That the said [défendants] did on the 15th day of February, A. D. 1906, at 
the said city of Minneapolis * * • 'wlllfully and unlawfully grant and pay 
to the said Spencer Grain Company' * • * certain rebates of the said 
freight rates and charges so paid as aforesaid, and certain concessions in re- 
spect to the said transportation of said property, whereby the said property 
was by the said corporation and common carrier transported in said Interstate 
commerce from the said city of Minneapolis to the said city of Duluth, by the 
route and in the manner aforesaid, at a less compensation and rate than that 
named therefor in the said tariffs and schedules; that is to say, a rebate, 
refund, and concession of one-half cent (%c) per bushel on each bushel of 
said oats * * * so as last aforesaid mentloned, delivered and trans- 
ported. * * ♦ " 

Before entering upon a considération of the assignment of errors, 
we will briefly state certain uncontradicted facts. Before 1903 the 
railway company had undertaken to transport grain from Minneapolis 
to Buffalo on through bills of lading issued by it. In such cases it had 
carried it from Minneapolis to Superior or Duluth over its own road, 
and there delivered it to vessels to be carried by them over the lakes 
to Buffalo, making its own contracts with the navigation companies 
and paying them for their service. Finding this arrangement unsat- 
isfactory, shipments oi grain for over the lakes were made by the 
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railway company over its own line only, to specified consignées at 
Duluth or Superior, with a mémorandum in the shipping bill that 
they were for over the lakes to Buffalo. It was found by the railway 
company to be impossible to get any of this business for carriage over 
its line to the incipiency of the lake transportation without absorbing 
the charge for elevator service in removing the grain from the cars 
after their arrivai at the end of its road to the vesecls, because of the 
fact that other lines in natural compétition with it for that business 
were so absorbing that charge. Accordingly the gênerai freight agent 
gave directions for the solicitatioii of freight destined for Bufïalo on 
the terms that the élévation charges at Duluth or Superior, as the case 
might be, would be assumed and paid by the railway company. Pur- 
suant to such directions, and for the purpose of getting its share of 
the over the lakes business, the railway company accepted the grain 
specified in the indictment and ail other grain oiïered to it at Min- 
iieapolis destined for Buffalo from Spencer Grain Company, or any 
other shipper at Minneapolis for carriage over its own line to the 
consignée thereof at Duluth or Superior, with an understanding and 
agreement that it would pay the élévation charge at the end of its 
route. Before the dates of the respective shipments mentioned in the 
several counts of the indictment, the railway company had published 
and filed with the Interstate Commerce Commission, as required by 
law, schedules showing the rates and charges for the transportation 
of grain like that mentioned in the indictment over its line from Min- 
neapolis to Duluth or Superior to be ftve cents for each 100 pounds, 
and had never published or filed any schedule showing that it absorbed 
the élévation charges on over the lakes business. This schedule rate 
and charge remained unchanged until after the transactions involved 
in this indictment. The légal rate of five cents per 100 pounds was in 
each of the instances specified in the indictment first paid by or for 
the Spencer Grain Company, the shipper, to the railway company, 
and afterwards the shipper made a claim against the railway company 
for the élévation charge, which amounted to one-half of a cent per 
bushel, which it had paid, and this was repaid to it by the railway com- 
pany. The évidence discloses that ail shippers of grain from Minne- 
apolis over the railway company's line destined for Buffalo over the 
lakes were treated alike; that no discrimination between shippers in 
that line of business was intended or practiced; and that any officer 
or agent of the railway company representing or acting for it in the 
matter of making or executing this agreement with the Spencer Grain 
Company did so in good faith, believing it to be légal and proper. 

There are a large number of errors assigned, but most of them fall 
within two main propositions advanced in brief and argument: (1) 
That the indictment is insuffîcient in law; and (2) that the proof is 
insufiîcient to establish guilt. 

Is the indictment good? It is first challenged by gênerai demur- 
rer and afterwards by objection to évidence on the grovmd that it 
failed to state an offense. This last-mentioned method of question- 
ing the sufficiency of an indictment has heretofore met with our dis- 
approval (Morris v. United States [C. C. A.] 161 Fed. 672, recently 
decided by us); but this is unimportant, inasmuch as the demurrer 
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seasonably and effectually questioned it. The test of a good indict- 
ment, as frequently declared by this court and by the Suprême Court, 
is whether ail the essential éléments of the offense are stated with 
stifficient clearness and certamty to inform the court of the facts charg- 
ed, so that it may décide as to their sufficiency in làw to support a con- 
viction, to enable the accused to understand the nature of the accusa- 
tion against him, to intelligently prépare to meet it, and to plead the 
judgment rendered thereon, whether of conviction or acquittai, as his 
protection against another prosecution for the same offense. The 
indictment sought to charge the offense denounced by the first section 
of the Elkins act (32 Stat. 847), which, when read in connection with 
Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat. 379 (U. S. 
Comp. St. 1901, p. 3154), and its amendments, enacts in effect that 
every person or corporation engaged in the business of Interstate 
transportation who shall offer, grant, or give any rebate or concession 
in respect to the transportation of any property in interstate com- 
merce whereby such property shall by any device be transported at a 
less rate than that named in the tariffs, published and filed by such 
carrier with the Interstate Commerce Commission, shall be deemed 
guilty of a misdemeanor. The substantial éléments of the offense 
are few. There must be (1) the granting or giving of a rebate (2) 
from the published and filed rates (3) for the transportation of prop- 
erty (4) by a carrier engaged in interstate commerce. The indictment 
in our opinion contains ail thèse éléments, and they are specified with 
ail the détail and certàinty requiï^d by the rule just referred to. There 
is no particular description of the device resorted to by the défendants 
to accomplish the unlawful transportation, but this is not necessary. 
Armour Packing Co. v. United States, 153 Fed. 1, 82 C. C. A. 135. 
There are found in the indictment clear and definite allégations show- 
ing the kind of property shipped, the time and place when shipped, the 
consignée to whom shipped, the existing légal tariff or rate for such 
shipment, the payment thereof by the shipper to the carrier, the sub- 
séquent payment of the rebate or concession by the carrier to the 
shipper, the time when it was paid, and the amount thereof. Thèse 
détails afforded ail the required certàinty and the indictment was clear- 
ly sufficient. Thomas v. United States, 156 Fed. 897, 84 C. C. A. 
477. 

The indictment before us and before the Suprême Court in the 
Armour Packing Company Case, which was for the offense of receiv- 
ing a rebate, in violation of the same statute we are now considering, 
disclosed no greater certàinty or particularity of statement than this 
one, and it was held sufficient by both courts. We see no reason to de- 
part from that holding. 

As défendant Pearce, according to stipulation of the parties and 
the undisputed évidence, was the active agent of the défendant rail- 
way Company in ail the acts and transactions involved in this case, 
and as the légal conséquences of such acts and transactions involve 
him in like manner as they do thé railway company, we shall not, 
as we proceed with this opinion, attempt to distinguish between them. 
;Was the proof sufficient to sustain the charge? The main features 
of the case which in the opinion of learned counsel for défendants 
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require a négative answer to this question will, we think, not sus- 
tain them in their contention. There is évidence tending to show that 
the sole purpose and object of absorbing the cost of élévation by the 
railvvay company was to enable it to get its fair share of the initial 
transportation of grain destined for Lake Erie ports; that it was no 
part of the railway company 's duty under its contract with the ship- 
per to pay the cost of élévation, and that its duty was done and its 
transportation ended when the cars containing the grain were delivered 
at the elevator where it could be safely and conveniently reloaded into 
vessels ; that other lines competing with the railway company for the 
same business absorbed the élévation charge just as the railway com- 
pany did and that it treated ail alike. Let thèse f acts be conceded and 
the important fact remains incontrovertible that the railway company 
actually received as a net resuit less than 5 cents per 100 pounds for 
ail the service it could or did render the shipper, namely, for the 
transportation of the grain in question from Minneapolis to the end 
of its road at Duluth, at a time when the légal tarifï and rate was fîve 
cents per 100 pounds. By so doing did it not, in some way, make a 
concession to the shipper "whereby the property was transported at a 
less rate than that named in the tarifïs scheduled," etc. ? In our opin- 
ion the fact that other railroads competing for the over the lakes busi- 
ness absorbed the élévation charge, and that it was necessary for the 
défendant company to do so to secure participation in that business, 
cannot alter the légal effect of what was done. We suppose the main 
reason which in times past moved railroad companies to makes rebates 
or concessions in individual cases was to secure business for their 
Unes, and that the spirit of compétition in the race for business brought 
about the practice of so granting rebates and concessions. This prac- 
tice, we understand, was the vice aimed at in récent législation which 
has for its main object the equalization of rates between given points 
for the same service. We are unable to see how the fact that no duty 
was imposed upon the railway company under its contract with the 
shipper to pay élévation charges incident to transf erring the grain 
from its car to the vessels on the lake can be of any avail to the de- 
fendants in this case. The contrary seems true to us. The fact that 
no such duty rested on the railway company seems to us to make 
against rather than in favor of défendants' contentions. If the rail- 
way company had no duty in that particular, inasmuch as the élévation 
service was a necessary part of the through transportation, the act 
done by it was a voluntary contribution of something of value to the 
shipper which in fact reduced his outlay for transportation over the 
défendants' line and thereby facilitated the défendants in the accom- 
plishment of their avowed object to secure a reasonable share of that 
trade. The fact that défendant railway company treated ail shippers 
of the same class of property for the same destination alike might be 
important and conclusive on a charge of discrimination ; but, when the 
charge involved is granting a rebate or concession from a fixed tariff 
or rate in violation of a statute in clear terms making that particular 
act an ofiEense, we are unable to appreciate the pertinency of évidence 
(lisclosing no violation of another and différent provision of the in- 
terstate commerce law. 
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Witnesses produced by défendants testified that the payment of the 
élévation charge by the raiiway Company had nothing to do with the 
established tariffs and rates between Minneapolis and Duluth, and 
was not intended by the parties to constitute a rebate or concession 
frôm the légal rates of freight. We think this évidence was incom- 
pétent and immaterial. It amountèd to nothing more than the opin- 
ion of witnesses concerning the law of the case or the légal efïect of 
the facts proved. Every one is prestimed to intend the natural con- 
séquences of his acts, and, if their légal efïect amounts to the grant 
of a rebate or concession from the fixed rate, it makes little différence 
what the opinions of witnesses concerning it may be. 

The learned trial judge advised the jury that "the law requires the 
carrier to adhère to the published rate as an absolute standard of uni- 
formity"; that the provision requiring publication of the schedule of 
rates was made "in order that the man having freight to ship may 
ascertain by an inspection of the schedules * * * exactly what will 
be the cost to him of the transportation of his property between the 
points named in the schedule." He also told them that the law gave 
the shipper the right to know, by an inspection Of the schedules, ex- 
actly what the cost to his competitor was for the transportation of his 
property between tbe sailie points. Thls was a correct interprétation 
of the statute. Chicago & A. Ry. Co. v. United States, 156 Fed. 558, 
84 C. C. A. 324. Private arrangements between a carrier and one or 
more shippers, not disclosed by the published and filed schedules. 
which hâve the effect to reduce rates from those so scheduled, disturb 
the essential standard of uniformity, and, whatever be the understand- 
ing or intent of the parties, thwart the législative intent, and cannot be 
permitted. There was also much évidence tending to show, and in our 
opinion satisfactorily showing, that the officers of the raiiway com- 
pany intended no wrong, but acted in the best faith, honestly believ- 
ing that the absorption by them of the élévation charge in question, 
in order thereby to secure a share in the over the lakes business, did 
not constitute a rebate or prohibited concession within the meaning 
of the Elkins act. 

This last-mentioned évidence is strongly relied upon by défendants' 
able counsel as a complète défense in this case. They call attention 
to the rulings of the Interstate Commerce Commission in the Mat- 
ter of Allowances to Elevators by the Union Pacific Railroad Com- 
pany, 10 Interst. Corn. R. 309, and Id., 12 Interst. Com. R. 85, and to 
the cases of Détroit, etc., Ry. Co. v. Int. Com. Comm., 74 Fed. 803, 
21 C. C. A. 103, Int. Com. Comm. v. Détroit, etc., Ry. Co., 167 U. 
S. 633, 644, 645, 17 Sup. Ct. 986, 42 L. Ed. 306, Wight v. Uniteé 
States, 167 U. S. 512, 17 Sup. Ct. 822, 42 L. Ed. 258, and Int. Com. 
Comm. V. Alabama Midland Ry. Co., 168 U. S. 144, 18 Sup. Ct. 45, 
42 E. Ed. 414, as a justification for their honest belief that their act 
in absorbing the élévation charges in question constituted no offense. 
Thèse cases hâve ail been critically examined, and they are found to 
relate generally to the "unjust discrimination," the "long and short 
haul." and "schedule" clauses of sections 2, 4, and 6, respectively, of 
the interstate commerce act of February 4, 1887 (24 Stat. 379), and, 
while expressions are found in them which might well hâve afiforded 



CHICAGO, ST. P. , M. & O. RY. CO. V. UNITED STATES. 841 

ground for bélief by défendants that their act in absorbing the élé- 
vation charge in question was justifiable and lawful, they do not pur- 
port to décide the question involved in this case. Indeed, they are 
not reliéd upon as authority for granting a rebate or concession with- 
in the contemplation of the Elkins act. 

Knowledge of the rulings in thèse cases by défendants, together 
with the évidence of the witnesses on the subject of their good faith, 
are clairaed to constitute a démonstration that no willful or evil in- 
tent, no bad faith, actuated défendants in doing what they did, but 
that they did what they did in the honest belief that it was lawful 
and permissible. It is argued that the adjective "willful" found in 
that part of section 1 of the Elkins act qualifying the failure "to file 
and publish the tariffs or rates and charges as required by said acts 
or strictly observe such tariffs until changed," etc., is by necessary im- 
plication and connection carried forward and made to qualify the mis- 
demeanor afterwards denounced in the granting or giving of rebates 
or concessions. Assuming that such is the true meaning of the act, 
it is argued that no offense is made out by the proof because the es- 
sential élément of willfulness^that is, the evil mind, the criminal and 
willful intent to do wrong — is absent. Support is found for this 
argument in the f ollowing authorities : 

Bishop on Criminal Law, §§ 387, 288, in which it is said : 

"There can be no crime, large or small, without an evil mind. In other 
words, punishment is a séquence of wicliediiess, without wtiicli it cannot be. 
* * * 'Actus non facit reum nisi mens sit rea.' " 

Felton V. United States, 96 U. S. 699, 24 L. Ed. 875, treating of 
the violation of the law governing the distillation of spirits (Act July 
20, 1868, c. 186, § 16, 15 Stat. 131), which required an act to be donc 
or omitted "knowingly and willfully" to constitute an offense, in which 
it is said that "doing or omïtting to do a thing knowingly or willfully 
implies not only a knowledge of the thing but a détermination with 
a bad intent to do it or to omit doing it." 

Evans V. United States, 153 U. S. 584, 594, 14 Sup. Ct. 934, 38 L. 
Ed. 830, where it is held that the words "willfully misapplies," found 
in section 5209, Rev. St. (U. S. Comp. St. 1901, p. 3497), in relation 
to offenses against the national banking laws, contemplâtes and pré- 
supposes an "evil design." 

Potter v. United States, 155 U. S. 438, 446, 15 Sup. Ct. 144, 39 E. 
Ed. 214, construing the meaning of section 5208 of the Revised Stat- 
utes and the subséquent act of July 12, 1882 (22 Stat. 166, c. 290, § 
13 [U. S. Comp. St. 1901, p. 3497]), which imposes a penalty upon 
any one who should willfully certify a check unless the drawer had on 
deposit at the time an equal amount of money, where it is held that the 
word "willful" as there employed implies not only a knowledge of the 
thing "but a détermination with a bad intent to do it or to omit doing 
it." Spurr V. United States, 174 U. S. 728, 19 Sup. Ct. 812, 43 E. Ed. 
1150, where the Chief Justice reiterated the doctrine of the Felton, 
Evans, and Potter Cases touching the meaning of the words "willful 
violation" when employed in a statute, and observed that; "The 
MTongful intent is the essence of the crime." 
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This argument, when niade, impressed us strongly. It seemed con- 
trary to naturaî justice and in conflict with the fundamental principle 
underlying the administration of criminal law as recognized by the 
Suprême Court in the foregoing cases to punish parties who had rea- 
son to believe and did honestly beiieve that what they did was law fui 
and right. This, however, seemed doubtful and dangerous doctrine, 
and commanded our most serious considération. In most cases the 
evil mind or bad intent accompanies the doing of a wrongful act, and 
no difficulty arises in the disposition of a case involving an offense 
malum in se. It is only when an offense malum prohibitum is charged 
that the application of the gênerai doctrine becomes doubtful. To 
hold that the belief of an individual concerning the legality of his 
action should constitute a standard of innocence or guilt would es- 
tablish an uncertain and dangerous criterion. It would in many cases 
justify a violation of statutes e.Kpressive of public policy concerning 
which-there may obviously bè and frequently are as many différent 
opinions as there are différent individuals affected by them. In view 
of considérations like thèse the gênerai doctrine alluded to has been 
modified in its application to statutory offenses. In the Spurr Case, 
174 U. S. 738, 19 Sup. Ct. 812, 43 h. Ed. 1150, the Chief Justice clear- 
ly perceived the difficulties just suggested, and, after reviewing the 
prior cases and restraining the gênerai doctrine that the word "will- 
ful" when employed to express the quality of an act denounced by a 
statute involves an evil intent or bad purpose, said: 

"If an oflîcer eertlfles a eheek wlth thé intent that the dravver shall obtaiu 
so mueh money out of the bank when he has none tliere, such oïfieer not only 
certifies iinlawfully, but the spécifie intent to violate the statute may be im- 
puted. And so evil desljm may be présumed If the offleer purposely keeps him- 
self In ignorance of whetlier the drawer has money in the bank or not, or is 
grossly Indiffèrent to his duty in respect to the ascertainment of that fact." 

In the Armour Packing Company Case, supra, this court, answering 
the contention there made that the évidence disclosed no criminal in- 
tent on the part of the shipper who was there charged with receiving 
a rebate in violation of the provisions of section 1 of the Elkins act, 
said : • 

"A corrnpt purpose, a wicked intent to do evil, is indispensable to a convic- 
tion of a crime which is morally wrong. But no evil intent is essential to an 
offense whlch is mère mnlum prohibitum. A simple purpose to do the act for- 
î)idden. in violation of the statute, is the only criminal intent requisite to a 
conviction of a statutory offense, which Is not malum in se." 

''■ The Suprême Court, answering the same coiitention in the same 
case, when there for review, said: 

"It is contended by the petitlouer that there is nothing lu the facts found 
in this case to show' any intentional violation of the law; that, on the oon- 
trary, the petltioner believed itself to be withiu its légal rlghts in Insisting 
upon the performance of its contract, and maintained in good falth that the 
iuterstate commerce act did not and could not interfère with It, and that the 
statute had no application to a shipment of goods for exportation in the man- 
iier shown in this case. Whlle intent is In a certain sensé essential to the 
commission of a crime, and In some classes of cases it is necessary to show 
moral turpitude lu order to malie out a crime, there Is a class of cases, within 
which we think the one under considération falls, where purposely doing a 
tUing prohiblted by statute may amouut to an offense, although the act does 
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not involve turpitude or moral wrong. In this case tlie statntes provide it 
shall be pénal to receive transpoi-tation of goods at less than tlie publlslied rate. 
* * * The stipulated facts show that the shippers had knovvledge of the 
rates publlshed, and shipped the goods under a conteutlon of their légal right 
so to do. This was ail the knowledge or guilty intent that the act required." 

The défendants in this case published and filed the tarifFs and sched- 
ules fixing- the légal rate of freight from Minneapolis to the end of 
their line at Duluth at five cents per 100 pounds for the transporta- 
tion of grain. Thèse tariflfs and schedules remained unchanged and 
in force at the time they received the grain in question for transporta- 
tion. They thereafter received from the shipper the full rate of five 
cents per 100 pounds carried, and afterwards paid back to the ship- 
per one-half of one cent for each bushel of grain carried ; the same be- 
ing the amount which the shipper had been required to pay for the élé- 
vation charge at Duluth in order to continue the transportation beyond 
the terminus of défendants' line to its destination. This was donc pur- 
suant to an arrangement before then made between the défendants and 
the Spencer Grain Company and ail other shippers of grain from 
Minneapolis destined to ports on Lake Erie, in order to secure their 
share of the initial transportation of such grain. Of thèse facts, we 
understand, there is no contradiction or doubt. They disclose acts 
intelligently performed, by the défendants, for an avowed purpose. 

The only remaining question is whether the return by the défend- 
ants to the shipper of-the élévation charge required to be paid and 
actually paid by the shipper or his consignée for their own purposes 
and in no sensé for account of the railway company constituted a pro- 
hibited rebate or concession within the meaning of the Elkins act. The 
statement of this question, in view of conclusions already reached on 
debated questions of law, seems to us to admit of but one rational an- 
swer. This, however, was a criminal case, and the verdict of a jury 
on a fair submission of the facts to them was essential to a valid judg- 
ment against the défendants. 

Was the case fairly submitted to the jury? The learned trial judge, 
after treating exhaustively the varions questions debated by counsel 
which hâve already been disposed of by us, told the jury that they 
must, in order to find the défendants guilty, find the facts to be true 
as charged in the indictment, and also advised them that they must, 
in order to convict, believe that the effect of what was donc was to 
hâve the grain in question "transported at a less rate than that named 
in the tarifïs and filed by the défendant company, the carrier" ; that 
the défendants did the acts complained of "knowingly and intention- 
ally," and knew "that they were departing from the rate, and that 
the eflfect of what they were doing was to diminish the cost of the 
transportation of the property by the amount of that concession, and 
that they intended to do so." The charge as shown in the foregoing 
excerpts and elsewisé submitted for the détermination of the jurj' 
the vital questions whether the transaction as actually conducted be- 
tween the défendants and the grain company had the effect of reducing 
the cost of transporting the grain in question below the schedule 
rates, and whether the défendants intended that such effect should fol- 
low as a resuit of what they did. Thèse questions presented the very 
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nub of the case, and their answer, in view of the other încontrovertible 
facts of the case, determined the guilt or innocence of the défendants. 
We hâve carefully examined the charge as a whole, and find that it 
submitted the important issues in the case with clearness and eminent 
fairness to the jury for their considération. The verdict as rendered 
responded intelligently to the questions submitted was supported by 
substantial évidence and ought not to be disturbed. 

In view of the foregoing, we find no occasion to pass categorically 
upon the various assignments of error as they appear in the record. 
Their disposition is necessarily involved in the conclusions already 
reached. 

The judgment must be affirmed. 



GEIGBR T. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit May 5, 1908.)] ^ 
No. 768. 

1. WoRDS AND Phrases— "Grand Inqtjest" — "Inquest." 

The term "grand Inquest" has no other meaning than "grand jury"; the 
term "inquest" being used to indicate a body of men appointed by law to 
Inquire concernlng certain matters submitted to tliem. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 4, p. 
3634.] 

2. INDICTMENT AND INÏORMATION—FOEM— INTRODUCTION. 

An Indictment returned Into a fédéral court, recitlng that the "grand 
Inquest" of the United States of America, inquirtng for the body of the 
district of Marylaud, do on their oath présent, etc., was not objectionable 
for failure to show that it was returned by a grand jury. 

S. Banks AND Banking — National Banks — Officers — Défenses— Indict- 
ment. 

Rev. St. U. S. § 5208 (U. S. Comp. St. 1901, p. 340T), déclares that it 
shall be unlawful f or any offlcer, clerk, or agent of any national banking 
association to certify any check drawn on the association, unless, etc. ; 
and section 5209 déclares that every président, director, cashler, teller, 
clerk, or agent of "any association, who embezzles," etc. Held, that an 
Indictment, charglng that défendant, being then and there the cashler 
of a certain "national banking association," to wlt, etc., was not fatally 
defectlve for failure to allège that the national banking association specifled 
was a national banking association organlzed under the laws of the United 
States. 

4. Samb— DoiNG Business. 

An indictment agalnst a national bank cashler for an offense against 
the national banking law was not defectlve for failure to allège that the 
bank was doing business àt the time the alleged offenses were committed. 

5. Same. 

Where an indictment against a national bank cashler for willf ul mls- 
applleatlon of the bank's funds and willful abstraction thereof alleged 
that a customer of the bank, prior to the maturlty of a note held by the 
bank against it, dellvered a check to the bank to pay the note when due, 
which check came into defendaut's possession as cashler, and that de- 
fendant cashed the check and converted the proceeds, the indictment was 
not fatally détective for failure to allège In words as to who was the 
payée of the check, nor to charge that the bank was BtUl the owner of 
the note. 
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6. Same— Nature of Offense. 

Where a customer of a national banlîing association, whose note to the 
bank was about to matnre, delivered a checlv to the bank to pay tlie note 
wheu due, and, tlie check conilng into the hauds of défendant as cashler 
of the bank, he cashed It and converted the proeeeds, the loss was that 
of the bank, and defendant's offense a wUlful misapplieation and abstrac- 
tion of the bank's funds and crédits, and not a mère breach of trust. 

In Error to the District Court oi the United States for the District 
of Maryland, at Baltimore. 

George A. Solter and Albert S. J. Owens, for plaintiff in error. 
John C. Rose, Dist. Atty., and Morris A. Soper, Asst. Dist. Atty. 

Before PRITCHARD, Circuit Judge, and McDOWELL and DAY- 
TON, District Judges. 

McDOWELL, District Judge. The défendant below was îndicted 
and convicted under section 5209, Rev. St. U. S. (U. S. Comp. St. 
1901, p. 3497). The indictment commences as follows : 

"In the District Court of the United States for the District of Maryland. 
"United States of America, District of Maryland — ss.: 

"The grand inquest of the United States of America, Inqulring for the body 
of the district of Maryland, do upon their oaths présent that," etc. 

The first objection to be considered is that the trial court overruled 
a motion to quash and a demurrer to the indictment, and refused to 
grant a motion in arrest of judgment, ail of which were based on 
the îact that in the indictment the grand jury is deseribed as. the 
"grand inquest." If it be conceded that the body in question should 
in strictly technical language be deseribed as the "grand jury," yet we 
are of opinion that the error, if such it can be called, is merely in a 
matter of form. The record preceding the indictment, reads: 

"That heretofore, to wit, at a District Court of the United States for the 
District of Maryland, * * * William R. Hammond [and 22 others], good 
and lawful men of the district aforesaid, who, belng impaneled, svvprn, and 
charged to Inquire for the United States of America, for the body of the dis- 
trict aforesaid, * * * présent. • * * " 

It is undeniable, as appears from this record, that the indictment 
was retumed by the grand jury for the district of Maryland. The 
term "grand inquest" is not unknown, and has, so far as we are advis- 
ed, no other meaning than "grand jury." In 1 Bouv. Dict. we find: 

"Inquest. A body of men appointed by law to inquire into certain matters. 
* * * The grand jury is sometimes called the 'grand inquest.' " 

In 1 Chitty's Crim. Law (5th Ed.) p. 306 (308), it is said: 

"At common law it is perfectly clear tliat ail persons serving upon the grand 
Inquest must be good and lawful men. * * * " 

In 3 Reeves Hist. Eng. Law, p. 461, and in Lesser's History of 
the Jury System, p. 97, will be found other illustrations of this use 
of the term "inquests." In the brief for the government in thé case 
at bar it is said that the form hère used has been in use in the district 
of Maryland for nearly or quite a century. From State v. Nixon, 
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18 Vt. 70, 46 Am. Dec. 135, 137, it appears that formerly the form used 
in the fédéral court in Virginia was : 
"Xhe grand Inquest of the United States for tlie district of Virginia." 

The défendant was found guilty as charged in counts 60, 62, 64, 
65, 78, and 81, and was sentenced to five years' imprisonment under 
each count, the several terms to run concurrently. 

The next objection we hâve to consider is based on the fact that in 
each of the counts in question the allégation is that; 

"Said John W. H. Geiger, ♦ • * being then and there the cashier of a 
certain national banliing association, to wit, the Canton National Bank in 
Canton, Baltimore county, Maryland, unlawfully," etc. 

It is argued that the language should hâve been "a national banking 
association organized under the laws of the United States." Section 
5208, Rev. St., reads in. part : 

"It shall be unlawful for any oflicer, clerk, or agent of any national baukiug 
association to eertify any check drawn upon the association unless," etc. 

In section 5209, under which the indictment was drawn, we find the 
language : 

"Every président, dlrector, cashier, teller, clerk, or agent of any association, 
who enibezzles," etc. 

Clearly it is the officer or agent of a national banking association 
alone who can violate this section, and the indictment consequently 
in effect uses thé «anguage of the statute. It seems to us hypercritical 
to contend that the language used in this indictment is wantiïig in 
certainty. As it is found in an indictment returned by the grand jury 
of a fédéral court in the United States of America, the words "na- 
tional banking association" can reasonably mean nothing other than 
an association organized under the acts of Congress. If the language 
used in the indictment is objectionable, the form insisted upon by 
the learned counsel for the défendant would seem also open to the 
same objection. "Organized under the laws of the United States" 
would by the same process of reasoning leave it doubtful if the United 
States of America was intended. 

It is further objected that there is no allégation that the bank was 
doing business at the time of the alleged offenses. We find no merit 
in this objection. Jewett v. U. S., 100 Fed. 833, 838, 41 C. C. A. 88, 
53 L. R. A. 568. 

The sixtieth count in the indictment reads as foUows : 

"And the grand inquest aforesaid, upon their oath aforesaid, do further 
présent that the said John W. H. Geiger on the 12th day of July, in the year 
of our Lord; 1906. in the statc of Maryland and district aforesaid, belng then 
and there the cashier of a certain national banking association, to wit, tlie 
Canton National Bank, in Canton, Baltimore county, Maryland, unlawfully 
and with intent then and there to injure and defraud the said association, and 
wlthont the knowledge or consent of the said association, its board of dlrectors, 
committees, or any of them, did willfully inlsapply certain of the moneys, 
funds, and crédits of the said association for the use, beneflt, and advantage 
of him, the said John W. H. Geiger, and for the use, benefit, and advantage of 
a person and persons other than the said association, whose names are to the 
grand Inquest aforesaid unknown, to wit, moneys. funds, and crédits to the 
amount -of three thousand five hundred dollars, in the manuer and by the 
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means foUowing, that is to say: He, the said John W. II. Geiger, by vlrtue of 
hls position as casliier of the said association, was then and there in possession 
of a checlt drawn upon thé said association for the sum of three tUousand 
flve hundred dollars, dated July 9, 1906, and signed by the Taylor & McCoy 
Ooal & Colce Company, a body corporate, which said checli had theretofore 
corne into bis possession as such cashier, to be used in the payment, wben due, 
of a promissory note for the sum of three thousand flve hundred dollars, whlcli 
had theretofore been discounted by the said association for the use and beneflt 
of the said Taylor & McCoy Coal & Coke Company, and the said John W. H. 
Geiger dld then and there dellver said cheek to the said association before the 
payment of said note was due, and by vlrtue of the power of control, direction, 
and management whlch as such cashier he then and there possessed over the 
moneys, funds, and crédits of said association, did then and there pay and cause 
to be pald and dellvored, In exchange for the said check, to himself and said 
other person and persons, moneys, funds, and crédits of the said association 
in the sum of three thousand flve hundred dollars, a more partlcular descrip- 
tion of whlch moneys, funds, and crédits is to the grand inquest aforesald un- 
known, without the knowledge or consent of the said association, its board of 
direetors, or commlttees. or any of them, and with the Intent then and there to 
injure and defraud the said association, and that the repayment of the same 
to the said association was not then and there in any manner secured, ail of 
whlch the said John W. H. Geiger then and there well knew, and that the 
said money, funds, and crédits to the said amount were then and there will- 
fully and unlawfuUy appropriated and converted to the use, beneflt, and ad- 
vantage of the said John W. H. Geiger and to said other person and per- 
sons — contrary to the form of the statute in such case made and provlded, 
and against the peace, govermnent, and dignity of the United States." 

Count 62 is in the same language, except that it charges willful ab- 
straction. ' ■ 

Counsel for the défendant urges the following as defects in thèse two 
counts : 

"The counts are defective because: (a) It is not alleged, in the description 
of the means and metliod of the offense, that the check was the property of 
the banking association, or that the bank was the owner or holder of the 
promissory note which the check was to pay, or that the cheek was to be pald 
to the association, (b) That if the check was dellvered to Geiger 'as cashier" 
to pay a note which would subsequently fall due, such a duty was not one 
which would come within the soope of the duties of the cashier, and the cash- 
ier, therefore, was the agent of the person who had dellvered the check to him. 
(c) That if the check was the property of the bank, and dellvered to Geiger 
as the cashier thereof. the cashlug of the same and conversion by him of the 
proceeds of the checli was embezzlement, and not abstraction or misappli- 
catlon." 

We cannot perceive that it was necessary to allège that the bank was 
still the owner of the note. If it had been rediscounted, the cashing 
of the check and the misapplication and abstraction of the proceeds 
of the check would constitiite the offenses charged in the two counts 
in question, if the loss fell on the bank, and not on the drawer of the 
check. It also was unnecessary to make allégation in words as to the 
payée of the check. It is alleged that the check — and, by necessary 
intendment, the power to cash it with apparent regularity — came into 
Geiger's possession "by virtue of his position as cashier, to be used in 
the payment, when due, of a promissory note. * * * " Under such 
allégation, although the check may hâve been payable to bearer or to 
Geiger, it seems to us necessary to consider that Geiger obtained the 
check as agent of the bank, that the check was in possession of the 
bank, and that the loss growing out of his misapplication of the pro- 
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ceeds was the loss of the bank. It was oonsequently the money of 
the bank that the défendant illegally abstracted and misapplied. The 
facts alleged cannot constitute a mère breach of trust by Geiger as 
agent of the maker of the check, because it is alleged that "as cashier" 
he obtained possession of the check. If, instead of giving the cashier 
a check, the Taylor & McCoy Company had on the day in question 
taken to the bank $3,500 in currency and had handed it to Geiger "as 
cashier," to be specially deposited for the payment of the note in 
question when due, it is clear that the loss resulting from an abstraction 
and misapplication of such fund by Geiger would fall on the bank; 
and such transaction does not seem to us to differ in légal effect and 
conséquence from the transaction alleged. Whether or not the illégal 
taking of the money constituted embezzlement is immaterial. Under 
the aIlega,tions Geiger illegally abstracted and misapplied the money. 

The rémaining assignments of error are based on demurrers to the 
remaining counts upon which the défendant was found guiltv. We 
tljink it unnecessary to consider the remaining assignments. The de- 
fendant was sentenced to only five years in jail, which is the minimum 
punishment under section 5309, Rev. St 

The judgment below will be affirmed. 



STERLING COAL CO. v. SILVER SPRINO BLEACHING & DYEING CO. 
(Circuit Court of Apiteals, First Circuit. July 2, 1908.) 
No. 763. 

1. Sales— CoNTRACT— Construction— Option. 

Wliere an instrument purported to embody an agreemenv that plaintiff ' 
was to furnish défendant witli its entire consumption of coal, and aiso 
contalned an absolute requirement that plaintiff should hâve 1,000 
tons constantly in defendant's yard, and 3,000 tons on dock, and In transit 
to insure a continuons supply, the instrument fairly imported an agree- 
ment on defendant's part to accept the coal, as well as an obligation of 
plaintiff to deliver the same, and was therefore an enforceable bilatéral 
contract. 

2. Same— Action for Price— Recoupment. 

Where plaintiff contraeted to furnish défendant with Ita entire con- 
sumption of coal from May 1, 1902, to April 1, 1903, at certain specifled 
priées, and neither party ever repudiated the contract because défendant 
was not bound to consume coal, such fact, if true, was no bar to defend- 
ant's right to recoup from the price of coal furnished any damages that it 
sufCered in conséquence of plaintifiC's fallure to furnish a sufflcient supply. 

3. Same— CoNiBACT—CkjNSTRUCTiON— Place of Delivery— "F. O. B. Phila- 

DELPHIA." 

A contract required plaintiff to furnish défendant with its entire 
consumption of coal between specifled dates at $2.40 per long ton f. o. b. 
Philadelphia ; the Eastem Coal Company, or any other mutually satis- 
factory concorn, to freight, insure, unload, and haul to defendant's 
Works for $1.35 per long ton, defendant's total payment to both parties 
being $3.75 per long ton delivered In defendant's yard at such tlmes aud 
in such quantifies as défendant might direct, and plaintiff to hâve at 
least 1,000 tons constantly in defendant's yard and 3,000 tons on dock 
at Providence and in transit. Held, that the contract required delivery 
of tlie coal at defendant's yard ; the words "f. o. b. Philadelphia" beiji;^ 
used merely to flx the price up to that point. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 43, Sales, § 21 '.] 
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<L SaME— GUAKANTT OF DeUVKRT— WAIVEE. 

ïhat défendant oontracted with the Eastem Coal Company to freight, 
Insure, unload, store, and haul the coal did not operate as a walver by 
défendant of plaintlfC's guaranty to keep a sufflcient supply of coal 
on hand in defendant's yard. 
6, Same— Waiver of Default— Subséquent Acceptance. 

Where plaintifC contracted to furnish défendant wlth Its supply of coal 
durlng a certain perlod, defendant's acceptance of coal under the con- 
tract at a later tlme, after it had been damaged by plaintiff's failure to 
furnish coal as agreed, did not waive or extinguish defendant's cause 
of action already acerued. 

[Ed. Kote.— For cases In point, see Cent. Dig. vol. 43, Sales, § 458.] 

In Error to the Circuit Court of the United States for the District 
of Rhode Island. 

Harry J. Jaquith and Walter H. Barney (Barney & Lee, on the 
brief), for plaintifï in error. 

Seeber Edwards (Frank H. Swan and Edwards & Angell, on the 
brief), for défendant in error. 

Before HOLMES, Circuit Justice, and COLT and PUTNAM, 
Circuit Judges. 

HOLMES, Circuit Justice. This is an action of assumpsit brought 
by the plaintifï in error) hereafter called the plaintifï, for the price 
of coal sold and delivered to the défendant. The défendant does not 
dispute the debt, but sets up a claim in recoupment based upon an in- 
strument which it says was the contract under which the coal was 
delivered. That instrument was as f oUows : 

April 14, 1902. 
Messrs. Sterling Coal Co., 

John O. Bradley, Vlce-Presldent, 
Philadelphia, Pa. 
Gentlemen: In accordance wlth agreement made last week between your 
Viee-President, Mr. John G. Bradley, and our Agent, Mr. James L. Crowell, 
you are to furnish us with our entlre consumption of coal from May Ist, 
1902, to AprU Ist, 1903, quallty to be the same as bas been furnlshed previ- 
ously by you, price to be two dollars and forty cents ($2.40) per ton of 2,240 
Ibs., f. o. b. Philadelphia. The Eastem Coal Co., or any other mutually satis- 
factory concern, Is to freight, Insure, unload, store, and haul to our Works 
for the sum of one dollar and thlrty-flve cents ($1.35) per ton of 2.240 Ibs. 
Our total payments to both parties to be $3.75 per ton of 2,240 Ibs. delivered 
In our yard, said coal to be delivered at such finies and in such quantifies 
as we may direct. Payment for coal to be as heretofore. You agrée to hâve 
at least one thousand tons of coal constant! y iiï our yard, which amount is 
not to be stored during continuance of contract without being dravni from, 
but we are to be using from one part of the surplus as you are delivering in 
some other part. It is, however, at your risk and is not to be paid for until 
expiration of contract. You to hâve on dock at Providence, and in transit 
thereto, at least three thousand tons more, to make sure that we shall hâve 
sufficient supply of coal In case anything unusual should happen. In other 
words, you are to become responsible -to us to the estent of four thousand tons 
of coal as a reserve supply to draw from. 

Yours very truly, Silver Spring B. & D. Co., 

Charles "Warren Lippitt, Treasurer. 
P, S. The above statement of our contract with the Silver Spring B. & D. 
Co. is correct, and is approved and accepted of by us. 

Sterling Coal Company, 

By John C. Bradley, V. P. 
162 F.— 54 
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The case was tried by a judge without a jury, and he found that 
the foregoing instrument was the contract, and that the plaintiff did 
not deliver the "coal to the défendant at defendant's yard, or other- 
wise, at such times and in such quantities as the défendant directed, or 
in such manner as to hâve at least one thousand tons of coal constant- 
ly in said yard; and did not dehver coal in such quantifies and at 
such times as to supply the défendant with coal necessary for its con- 
sumption when it was needed by the défendant for consumption." He 
also found that, in conséquence of the plaintiff's failure to keep the 
défendant supplied according to contract, and in order to procure 
coal actually necessary for its consumption, the défendant bought 
3138 tons of coal from the Eastern Coal Company and other parties, 
and was obliged to pay $10,281.20 in excess of the agreed priée as a 
conséquence. He found that the défendant bought only upon ne- 
cessity, at the best rates obtainable, and acted in ail respects in good 
faith, and was entitled to the above sum. The main question turns on 
the efifect and construction of the document which we hâve recited, 
but it is proper to explain that the Eastern Coal Company was also a 
purchaser or received coal for other purchasers, that the coal was ship- 
ped to it in bulk, and that the trouble arose at the time of the great 
coal striké in 1903, because the Eastern Coal Company did not allot, 
or turn over when allotted, enough of the coàl sent by the plaintiff to 
answer the defendant's needs. According to its view, it did not re- 
ceive enough to satisfy what it regarded as demands of equal rank ; 
but our opinion concerning the instrument makes it unnecessary to con- 
sider what were the spécial causes of the failure to deliver, or to ap- 
portion the blâme. 

It is said in the first place that the instrument was not a contract, 
but merely an ofîer — a unilatéral undertaking by the plaintifï, the 
Sterling Coal Company, without considération. The ground of the 
argument is that the défendant did not undertake to buy its consump- 
tion of coal from the plaintifï, but that the plaintiff simply promised to 
sell at the rates mentioned, if required. We do not so construe the 
paper. It purports to embody an "agreement" that the plaintiff is to 
"furnish" the défendant with its entire consumption of coal. This 
fairly imports that the défendant agrées to accept, as well as the plain- 
tiff to deliver, and that meaning is confirmed by the absolute require- 
ment that the plaintiff should hâve 1000 tons constantly in the defend- 
ant's yard, and the further provision as to the 3000 tons. The con- 
tract actually was signed about May 15, and at that time was in opéra- 
tion by its terms. 

The only argument on the foregoing point that seems to us to bave 
any weight is not that the défendant did not promise to buy its con- 
sumption from the plaintiff, but that it did not promise to consume, 
that theoretically it might stop opérations, that therefore the incurring 
of any debt rested in its choice, and that an agreement cannot amount 
to a contract enforceable by law when one party retains the power to 
sav whether he will be bound or not. Dennis v. Slyfield, 117 Fed. 
474, 54 C. C. A. 520. 

Whether such a purely theoretical freedom existed, and whether, if 
it existed, it could hâve been set against the practical necessity of 
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going on, if the plaintiff had seen fit to repudiate the agreement at 
the outset, we need not décide. The plaintiff did not repudiate it, 
the défendant went on consuming coal and caUing on the plaintiff 
to furnish it, and whatever may hâve been the original weakness of 
the paper, if any, there can be no doubt that it attached to the consump- 
tion that took place, and the deniands that were made. As the coal 
that was furnished was furnished under this contract, nothing more 
needs be said to show that the défendant is entitled to recoup f rom the 
price due any .damages that it may hâve suffered in conséquence of 
the plaintiff's breach, if that is made ont. American Cotton Oil Co. 
V. Kirk, 68 Fed. 791, 794, 15 C. C. A. 540; Crâne v. Crâne, 105 
Fed. 869, 871, 45 C. C. A. 96; Cold Blast Transportation Co. v. 
Kansas City Boit & Nut Co., 114 Fed. 77, 81, 52 C. C. A. 25, 57 
L. R. A. 696; L/Oudenback Fertilizer Co. v. Tennessee Phosphate Co.. 
121 Fed. 298, 300, 58 C. C. A. 220, 61 L. R. A. 402 ; Wells v. Alex- 
andre, 130 N. Y. 642, 29 N. E. 142, 15 L. R. A. 218; Hickey v. 
O'Brien, 123 Mich. 611, 82 N. W. 241, 49 L. R. A. 594, 81 Am. St. 
Rep. 227; Minnesota Lumber Co. v. Whitebreast Coal Co., 160 111. 
85, 43 N. E. 774, 31 L. R. A. 529. 

But it is said that if there was a contract, it only bound the plain- 
tiff to deliver in Philadelphia. On that construction it is contended 
that the plaintiff performed its undertaking, or, if it failed, failed only 
through the default of the Eastern Coal Company, for which the 
plaintiff contends that it was not responsible. In aid of this construc- 
tion the plaintiff showed, indeed the défendant in its notice of re- 
coupment admitted, that the Eastern Coal Company contracted with 
the défendant, not with the plaintiff, to freight, insure, discharge, 
store, weigh and haul the coal to be delivered by the plaintiff to the 
défendant, with further détails. We agrée with the Circuit Judge, 
that thèse facts cannot affect the construction of the contract before 
us, especially as we think it perfectly clear on its face. It seems to 
hâve been signed after the contract with the Eastern Coal Company 
was made, and the latter seems to hâve been suggested and shaped 
for the défendant by the plaintiff, so that the plaintiff knew that it was 
reasonably safe in signing. But, safe or not, the plaintiff must stand 
to the guaranty it gave. The reason- for the défendant rather than 
the plaintiff being the party to the agreement of the Eastern Coal 
Company may hâve been, in part, as the plaintiff suggests, that, the 
Eastern Coal Company being also a purchaser, the arrangement en- 
abled the défendant to buy at carload prices and yet to take the coal 
in less quantities, as wanted. At ail events it was a mutually satis- 
factory way of securing the transportation at the contract rate, a 
rate which, directly or indirectly, the défendant would hâve to pay. 

The plaintiff relies on the words "f. o. b; Philadelphia." But those 
words are used merely to fix the price up to that point, as the contract 
goes on to establish the further sum to be paid to get the coal to the 
defcndant's works. Nothing can make it plainer than it is made by 
the language used, that the words "Our total payments to both par- 
ties to be $3.75 per ton of 2240 Ibs. delivered in our yard" are a stip- 
ulation by the défendant in its own favor, to which the plaintiff agrées, 
like the rest of the phrase, "said coal to be delivered at such times and 
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in such quantities as \ve may direct." In short, plaintiff guarantees 
delivery at the defendant's yard, at a price made up of two éléments 
but both of them fixed at the plaintiff 's risk. The rest of the docu- 
ment confirms what already is free from doubt. "You agrée to hâve 
at least one thousand tons of coal oonstantly in our yard" explicitly 
makes the plaintifï responsible for delivery there. And again, "You 
to hâve on dock at Providence," etc. We deem further discussion un- 
necessary and with our décision upon this point a great part of the 
plaintiiï's argument falls. It is immaterial whether the Eastern Coal 
Company was the agent of the plaintifï, as found by the Circuit Judge, 
or what contract the défendant had made with it. The plaintiff con- 
tracted to deliver at the defendant's yard, and as it failed to do so 
it must pay. 

Some subordinate questions were argued, but they need little men- 
tion. It is said that making a contract with the Eastern Coal Company 
was a waiver by the défendant of the plaintiff's guaranty on that point. 
What we hâve said as to the time and the shaping of the contract, its 
effect, and the reasons for making it with the défendant rather than 
with the plaintiff, ail are opposed to the notion that. the défendant 
waived any of its rights. As is remarked by the Circuit Judge the 
parties continued to act on the assumption that the duty to deliver in 
Providence continued, and it is apparent from the testimony of the 
plaintiff's président that the plaintiff considered itself bound to de- 
liver at the defendant's works. We find nothing in this point. We 
may add that the acceptance of coal under this contract at a later time, 
after the damage had been done, does not waive or extinguish the 
cause of action already accrued. See St. Louis Hay & Grain Co. v. 
United States, 191 U. S. 159, 164, 34 Sup. Ct. 47, 48 L. Ed. 130. 

Again, the good faith of the défendant is impugned, it being es- 
pecially insisted that the défendant, by buying of the Eastern Coal 
Company at a higher price, gave it a direct inducement to refuse, as 
it did, to let the défendant hâve ail the coal it needed under its con- 
tract with the plaintiff; since it could then turn round and sell to the 
défendant the. same coal at a krge advance. An examination of the 
évidence satisfies ùs that there is no sufficient reason for reversing the 
décision of the! Circuit Judge, or even to doubt that the défendant 
acted in good fàith^ 

There is a discussion of the amount of damages, going into dé- 
tails. We think it unnecesSary to say more upon this and other lesser 
matters than that after hearing lengthy oral argument we hâve 
read the évidence and the printed brief and that we see no reason 
why the judgment of the: Circuit Court should not be àffirmed. 

The judgment of the Circuit Court is afifirmed, and the défendant 
in error recovers costs in this court. 
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KLUMPP et al. v. THOMAS. 

(Circuit Court of Appeals, Third Circuit. May 14, 1908.) 

No. 30. 

1. CrsTOMS Dûmes — REmQuiD.vrioN — Statutory Limitation — Pendenct or 

Protf SX 

Uuder Act June 22, 1874, c. 391, § 2], 18 Stat. 190 (U. S. Comp. St. 1901, 
p. 1986), provicliiiK tliat in tlie absence of protest tlie settlement of duties 
sliall becoine final one year after entry, the flling of a protest suspends 
tlie running of the statute until the protest is declded. 

2. Statutes— Statdtes of Limitation— Suspension or Opération. 

Statutes of limitation are statutes of repose, based on the likelihood 
that inaction for a protracted period would not occur unless a settlement 
had been made; and while litigation is going on, and the parties are using 
légal proceeding to effect a settlement, it would be at variance with the 
principles underlying limitations to hold that such statutes were then 
running. 

3. Customs Dutie.s — Oukbency Fluctuations— Finality of Décision bt Sec- 

eetary of Treasuey and by Board of General Appraisees. 

It is provided in Customs Administrative Act June 10, 1890, c. 407, § 
14, 26 Stat. 137 (U. S. Comp. St. 1901, p. 1933), that décisions by the 
Board of General Appraisers shall be final and conclusive upon ail par- 
ties unless appealed from, and in TarifE Act Aug. 27, 1894, c. 349, § 25, 
28 Stat. 5.32 (U. S. Comp. St. 1901, p. 2375), that the Secretary of the 
Treasury may in certain cases of fluctuation in currency values order a 
reliquidation of the duty on the basis of the actual value of the curi'ency. 
After said board, acting under said section 14, had declded that merchan- 
dise was dutiable on the basis of the métal value of the currency of the 
invoice, and the entry had been reliquidated accordingly by the collecter, 
no appeal having been taken in the time prescribed by lavv, the Secretary 
of the Treasury ordered a further reliquidation at a higher value, under 
the authority of said section 25. Held, that the action of the Secretary, 
rather thon the unappealed décision of the board, was conclusive. 

4. Same— Courts— JuBisDicTioN— Action for Refunds. 

ïhis décision afflrms the Circuit Court in holding that, under section 
629, Rev. St. (U. S. Comp. St. 1901, p. 503), giving Circuit Courts juris- 
diction ovef suits "arising under any act providing reveuue from imports," 
an importer may maintain an action at law against a collector of customs 
vvho wlthholds refunds accrulng under a décision by the Board of General 
Appraisers. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

The case involves construction of the following statutory provi- 
sions : 

"Sec. 25. That the value of forelgn coin as expressed In the money of ac- 
count of the United States shall be that of the pure métal of such coin of 
standard value; and the values of the standard coius in circulation of the 
^arious nations of the world shall be estimated quarterly by the Director of 
the Mint, and be proclaimed by the Secretary of the Treasury. « * * 
And the values so proclaimed shall be followed In estimating the value of ail 
foreign merchandise exported to the United States during the quarter for 
\^hich the value is proclaimed: * * * provided, that the Secretary of the 
Treasury may order the reliquidation of any entry at a différent value when- 
ever satisfactory évidence shall be produced to him showlng that the value in 
United States currency of the foreign money specifled in the invoice was, at 
the date of certification, at least ten per centum more or less than the value 
proclaimed during the quarter in which the consular certification occurred." 
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Tarlff Act Aug. 27, 1804, c. 349, § 25, 28 Stat. 532 (U. g. Coiup. St. 1901, p. 
2375). 

"Sec. 21. * * * Whenever duties iipon auy Imported goods, wares and 
merchaudise shall hâve been liquldated and pald, * • * sueh settlement 
of duties isliall, after the expiration of one year from the time ot entry, in the 
absence of fraiid, and In the ab.sence of protest by the owner, Importer, agent 
or consignée, be final and conclnslve upon ail parties." Act June 22, 1874, c. 
391, § 21, 18 Stat. 190 (U. S. Comp. St. 1901, p. 1986). 

"Sec. 14. * * * [ïhe] board shall examine and décide the case thus sub- 
niitted, and their décision, or that of a majority of them, shall be final and 
conclnslve upon ail persons interested therein, aud the record shall be trans- 
mltted to the proper coUector or person acting as such, who shall llquidate the 
entry accordingly, except in cases where an application shall be flled in the 
Circuit Court within the time and In the manner provided for In section 15 of 
thls act." Customs Administrative Act June 10, 1890, c. 407, i 14, 26 Stat. 
137 (U. S. Comp. St. 1901, p. 1933). 

"The Circuit Courts shall hâve original jurisdlctlon * * * of ail suits 
lit law or in equity, arlsing under aiiy act provlding revenue from Imports." 
Extract from section 629, Rev. St (U. S. Comp. St. 1901, p. 503). 

Walden & Webster and Joseph M. Dohan, for plaintiffs in error. 
J. Whitaker Thompson and Walter C. Douglas, Jr., for défendant 
in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Klumpp and 
others, on April 21, 1906, brought suit against Thomas, collector of 
the port at Philadelphia, to recover $3,148.35, being duties alleged to 
hâve been wrongfully coUected and retained on merchandise imported 
by them from India. At the' trial the court directed a verdict for the 
défendant. On entry of judgment, Klumpp sued out this writ. 

The goods in question were imported in 1897 and 1898. At this 
time the métal value of the Indian rupee ranged from 19 to 22 cents, 
while its exchange value was about 32 cents, as stated in the con- 
sular certificates of the invoices. The collector liquidated at exchange 
value. The importer paid that amount and filed a protest, which on 
August 11, 1905, the Board of Appraisers sustained. The entries were 
then reliquidated by the collector at métal value basis. On November 
15, 1905, no refund having been made, the Secretary of the Treas- 
ury notified the collector that satisfactory évidence had been produced 
to him showing that the true value of the rupee in India in United 
States money at the respective dates of importation of thèse shipments 
was more than 10 per cent, in excess of the valuations estimated by 
the Director of the Mint and proclaimed by the Secretary of the Treas- 
ury for the quarters covering the importations. He instructed the col- 
lector to reliquidate the, entries, and therein to reduce the money of 
the invoices to Unités States currency at the rate shown in the consular 
certificates. On December 15, 1905, the collectar did so and adopted 
the original standard of liquidation, 

It is contended by the importer that the collector was debarred from 
such action by the limitation statute (Act June 22, 1874, c. 391, § 
21, 18 Stat. 190 [U. S. Comp. St. 1901, p. 1986]). Assuming, for ar- 
giiment's sake, that such stâtute applies where protests are filed, though 
the contrary has been held in Kendall v. Lyman, 161 Fed. 652, it is 
clear to us that no limitation would run while a protest was pending- 
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and undecided. Statutes of limitation are statutes of repose, and are 
based on the likelihood that inaction for a protracted period would not 
occur unless a settlement had been made. But where litigation is 
going on, where the parties are using légal proceedings to effect a 
settlement, it would be at variance with the principles underlying 
limitations to hold that such statutes were then running. Hence the 
doctrine that the bringing of a suit suspends the running of a stat- 
ute. "Fraud, or the pendency of a protest which tends to retard the 
proceeding, extends the time." United States v. Fox (D. C.) 53 Fed. 
536. It would therefore seem that until the protest in this case was 
finally determined on August 11, 190/5, the running of the statute was 
suspended. This view renders it unnecessary to discuss the question 
whether the act of 1874, quoted, applies to the power delegated to 
the Secretary of the Treasury under the act of 1894 referred to here- 
after. 

The reliquidation being in time, we are clear the Secretary of the 
Treasury had, under the facts which hère existed, the right, under 
Act August 37, 1894, c. 349, §■ 35, 38 Stat. 553 (U. S. Comp. St. 1901, 
p. 3375) to order a reliquidation at a différent value. In United 
States V. Whitridge, 197 U. S. 146, 25 Sup. Ct. 406, 49 L. Ed. 696, 
it was said : 

"We are of opinion that. wheii the Secretary has satisfactory évidence of 
that State of faets, under the provlso he is authorized to order a reliciuidation, 
In order to make the value in TJnited States curreucy correspond with the 
iictuai value of the goods." 

The action of the Secretary under the proviso was conclusive (Cra- 
mer V. Arthur, 103 U. S. 613, 36 L. Ed. 359 ; Hadden v. Merritt, 115 
U. S. 35, 5 Sup. Ct. 1169, 39 L. Ed. 333; United States v. Klingen- 
berg, 153 U. S. 93, 14 Sup. Ct. 790, 38 L. Ed. 647), and warranted the 
reliquidation by the collecter. 

The importer had, therefore, no right to a refund, the case below 
was rightly decided, and its judgment is affirmed. 

NOTE. — The following is the opinion of Hollaud, District Judge, in the Dis- 
trict Court: 

HOLLAXD, District Judge. This is a motion for judgnient against the 
United States for want of a suffloient affidavit of défense. Tlie merchaiulise 
in question was imported in 1807 and 1898. The dutics were assessed and 
colleeted upon a valuation expressed in tlie invoices In rupees, takeu at the 
exchange value of the coin and not at the proclaimed value of the métal tixed 
by the Director of the Mint for the period in which this merchandlse was im- 
ported. The importer protested, and was sustained by the Board of General 
Appraisers August 11, 190.5, and immedlately thereafter the coilector liqui- 
dated the importations at the proclaimed value. On December 15th the Sec- 
retary of the Treasury. in accordance with the proviso in Act Aug. 27, 1804. 
c. 349, § 25, 28 Stat. 552 (U. S. Comp. St. 1901, p. 2375), dlrected the coilector 
to reliquidate the diities on thèse Importations upon a basis of the exchange 
value of the rupees~the money of the country from which the merchandiso 
was imported. This reliqiiidation is set up as the only niatter of défense ; and, 
if lawful, it follows that the plaintiffis cannot recover. 

The défendant, at the argument, however! urged in addition that the plain- 
tiff could not maintain this suit, as no right of action against the coilector 
cxists for the adjustuient of such a clalm as is involved in Ihis case, but that 
the statutory remedy alone can be pursued. Whlle both reasons were urged 
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at the argument agaînst the rule, the pleadîngs ralse only the flrst. The Su- 
prême Court has ruled that the Secretary has a rlght to order a reliquidation 
ou the basls ot ex change value of the Involce currency. TJ. S. v. Whltridge, 
]&7 U. S. 135, 25 Sup. Ot. 406, 49 L. Ed. 696. It Is true that he Is not au- 
thorlzed to do so after the expiration of a year, except in case of fraud, and 
in cases where there has been a protest by the owner or Importer. In this 
case there was a protest by the Importer, sustained by tlie board, and the col- 
lector llquldated in accordance with the décision. The Secretary of the 
Treasury then, for the first tlme, was aware that in order to collect the prop- 
er amount of duties It was neeessary to order a reliquidation, as the exchange 
value of the Invoice currency was more than 10 per cent greater than the 
bullion value; and ^ithin four months after the décision of the General Ap- 
praisers this final liquidation, In accordance wlth the order of the Secretary 
of the Treasury, was made as authorized by the proviso of the act of 1894. 
I am now of the opinion if thèse facts be establlshed at the trial of the case, 
the plaintiff cannot recover; however this may be, the matter can best be 
dlsposed of at the trial when ail the facts are establlshed, and both questions 
raised on the record. 

The rule for judgment for want of a sufflclent afiidavit of défense Is dis- 
charged. 

On Rehearing. 

Upon a re-es:amInatlon of the law and the facts in this case, we conclude 
(1) that the plaintiff is entitled to malntain this suit undet section 629, Rev. 
St (U. S. Corop. St. 1901, p. 503), as construed by the Suprême Court In Dow- 
nes V. Bidwell, 182 U. S. 244, 21 Sup. Ct. 770, 45 Ij. Ed. 1088 ; (2) but as the 
Secretary of the Treasury had a rlght nnder the act of 1894 to order the re- 
liquidation of the entry, in accordance wlth the exchange value of the invoice 
currency, the plalntifC sufifered no In jury, and is not entitled to recover any 
money in the hands of the collector. The facts set up by the aflidavlt of dé- 
fense were establlshed at the trial; and for the reasons given on this last 
question in Klumpp v. Thomas (C. C.) T. D. 28,453, when the case was be- 
fore us on the sufficlency of the affldavit, judgment is entered for the dé- 
fendant. 



McANDREWS v. CHICAGO, t.. S. & E. RT. CO. 

(Circuit Court of Appeals, Seventh Circuit Aprll 14^ 1908.) 

No. 1,439. 

1. Action— "Cause or Action"— Eléments. 

The phrase "cause of action" comprises every fact neeessary to the 
rlght to tlie relief prayed for. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 1, Action, I 1. 

For other définitions, see Words and Phrases, vol. 2, pp. ] 015-1019; 
vol. 8, p. 7598.] 

2. Same— "Subjextt-Mattee of the Action." 

The "subject-matter of the action," in personal injury suits, is the 
clrcumstances and the facts out of which the cause of action arises. 

3. Same— "AcrriON" Defined. 

An "action" is the means that the law has provided to put a cause of 
action Into effect. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 1, Action, § 83. 
For other définitions, see Words and Phrases, vol. 1, pp. 128-140.] 

4. Judgment— Res Judicata— Question Detbbmined. 

A décision of the highest state court res judicata bctween the parties 
that plaintiff could not, by amendment after the expiration of limitations, 
file additional counts curlng fatal omissions In the original déclaration, 
was not conclusive agalnst plalntifC's rlght to commence a new suit ou 
the same cause of action under Starr & O. Ann, St III. 3896, c. 83, par. 25, 
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giving the right to commence a new suit withln a year after Judgment, 
reversed or given against plaintiff, In a case in whlch limitations hâve 
tun pendente lite. 
6, Limitations of Action— PLEADiNGS—AMENDMENr— New Action. 

Plaintiff sued for injuries in a state court for defendant's alleged négli- 
gence In movlng a certain car whlch plaintiff was unloading. After 
limitations had explred, plaintiff filed addltional counts, discloslng the 
same cause of action, but adding certain necessary allégations concerning 
the relationshlp of the parties to each other and the dutles arising there- 
from. It was held on appeal that thèse amended counts constituted a 
new cause of action, barred by limitations, and that, as the original déc- 
laration was Insufflcient because of such omissions. plaintifC's judgment 
could not be sustalned. Held, that plaintiff was thereafter entitled to 
commence a new suit, based on the same f acts, within a year after the 
final détermination of the former one, under Starr & C. Ann. St. 111. 1896, c. 
83, par. 25, declaring that If judgment for plaintiff shall be reversed, 
and the tlme llmited for bringing the action shall hâve explred pending 
the suit, plaintiff may commence a new action withln a year after such 
judgment reversed or given against him. 

[Ed. Note. — ^For cases in point, see Cent. Dlg. vol. 33, Limitation of 
Actions, § 565.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

James C. McShane, for plaintiff in error. 
Kemper K. Knapp, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. This writ of error is prosecuted to 
reverse a judgment of the court below sustairting a demurrer to plain- 
tiff in error's replication to.a plea of the statute of limitations, to which 
order sustaining the demurrer exception was duly taken — the plain- 
tiff electing to stand by his replication. 

The action was to recover for personal injuries received by the 
plaintiff on the 16th of July, 1901, while upon the tracks of défendant 
in error, in performance of his duty to the Illinois Steel Company of 
which he was an employé — the car on which he was then engaged in 
unloading having been placed on the tracks by défendant in error 
for the purpose of such unloading — the déclaration averring that such 
car was struck, while plaintiff was engaged thereon, by a train of the 
défendant in error negligently backed upon the same, the défendant 
in error knowing, or by the exercise of ordinary care having reason 
to know, that the plaintiff in error was upon such car, and exposed 
to such danger. The action was commenced on the 9th day of No- 
vember, 1906. 

The statute of limitations having been pleaded, replication was 
filed, setting forth that on the 26th of November, 1901, and within 
two years after the date of the injuries, suit was commenced in the 
Superior Court of Cook County to recover damages for such injuries ; 
that a déclaration was filed in said suit — the déclaration being in the 
terms of the déclaration filed hère, except its omission of the averment 
that the plaintiff in error, at the time of the accident, was in discharge 
of his duty as an employé of the Steel Company, and of the averment 
also, that the car had been placed by the défendant in error to be un- 
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loaded by the employés of the Steel Company, and of the further avcr- 
ment that the défendant in error knew, or by the exercise of ordinary 
care ought tO hâve known, that the plaintiff in error was in a place 
of danger; that to such déclaration a plea of not guilty was entered; 
that on the 17th of November, 1903, (more than two years after the 
injuries) by leave of court, additional counts were filed — the addition- 
al counts in effect correcting the omissions of the original déclaration 
as indicated; that to said additional counts the plea of the statute of 
limitations was filed, it being alleged therein that the supposed cause 
of action was "another and différent cause of action" from the one 
set forth in the original déclaration; that a demurrer was filed to 
said pleas of the statute of limitations, and sustained; that upon trial, 
the jury rëturned a verdict in favor of the plaintiff in error for the 
sum of twelve thousand dollars ; that motion for new trial and mo- 
tion in arrest of judgment were overruled, and judgment entered on 
the verdict; that in the Appellate Court, to which the case was ap- 
pealed, it was held that the original déclaration in the cause did not 
State a cause of action, and was wholly insufficient to support a judg- 
ment for the plaintiff in error upon the verdict rëturned; and that 
the additional counts were filed more than two years after the injuries, 
and State another and différent cause of action, barred by the statute 
of limitations; whereupon the judgment was reversed; and that such 
judgment of the Appellate Court, reversing the judgment of the Su- 
perior Court was, on the 14th of June, 1906, affirmed by the Suprême 
Court. 

The statutes of Illinois provide that : 

"In any of the actions speclfled In any of the sections of said Aet, If Judg- 
ment shall be given for the plaintiff, and the same be reversed by writ of 
error, or upon appeal ; or if a verdict pass for the plaintiff, and, upon mat- 
ter alleged in arrest of judgment, the judgment be given against the plaintiff; 
or, if the plaintiff be nonsuited, then, if the time limited for bringing sucli 
action shall hâve expired during the pendenej' of such suit, the said pliiintiff, 
■ his or her heirs, executors or administrators, as the case shall re<iuire, may 
commence a new action within one year after such judgment reversed or 
given against the plaintiff, and not after" — an action for personal injuries 
being within the act therein named. Starr & 0. Ann. St. 1896, c. 83, § 23. 

If the section of the lUinois statutes abOve quoted applies, under ail 
the circumstances stated, :to, the action now under review, the Cir- 
cuit Court erred in sustaining the demurrer to the plaintiff in error's 
replication. If, on the other hand, the section quoted does not apply, 
the demurrer was rightly sustained. .The whole question thus raised 
is one of interprétation. 

The phrase "cause of action" comprises every fact necessary to the 
right to the relief prayed for. The "subject matter of the action," in 
Personal injury suits, are the circumstances and facts out of which 
the cause of action arises. And "action" is the means that the law bas 
provided to put the cause of action into effect. 

Unquestionably the Suprême Court of Illinois has held that whère, 
in a Personal injury suit, the déclaration fails to state facts constitut- 
ing a cause of action, an attempted amendment to such déclaration, 
supplying the facts that do make out a cause of action, but filed after 
the lapse of the statute of limitations, is a new and différent cause of 
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action, Mackey v. Northern Milling Co., 210 111. 115, 71 N. E. 448 ; 
Eylenfeldt v. h. S. Co., 165 III. 185, 46 N. E. 266. From which it 
foUows that in the state court between thèse parties, respecting this 
cause of action, it has been adjudicated that the plaintiiï in error may 
net, by amendment after the lapse of two years, file counts that cure 
the omissions of the original déclaration — this adjudication being res 
adjudicata as between the parties thereto, not upon any issue of fact 
raised, for no issue of fact was raised, but upon what, under the law 
of Illinois, can be done by amendment or additional counts, before trial. 

Giving to that adjudication then, its full force, as constituting the 
law of this case between thèse parties, relating to the rights of amend- 
ment or -the filing of additional counts, the question recurs, what is 
the plaintiiï in error's right, if any, under section 25 quoted ; for there 
has been no adjudication between thèse parties as to the application 
of that section to the right of plaintiiï in error to bring a suit within 
the year named. 

Were there any interprétation of that section by the Suprême Court 
of Illinois, governing the case now before us, we would probably feel 
ourselves obliged to follow it. But there is no such interprétation. 
True, as in Gibbs v. Crâne Elevator Co., 180 111. 191, 54 N. E. 300, 
where the former suit had been determined by an involuntary non- 
suit for failure to file a déclaration within the time required by the 
statute, the court held that a new suit would not lie within section 25 ; 
but for this reason, that no déclaration having been filed, the identity 
of the cause of action intended to be enforced by the suit could only 
be determined by parole testimony. And the other cases cited are de- 
termined by substantially the same considération. 

The action brought in the court below grows out of the fact that 
the plaintiflf in error, an employé of the Illinois Steel Company, in 
discharge of his duty as such employé, while on a car being unloaded 
on the tracks of the défendant in error, and placed there by défend- 
ant in error to be so unloaded by such employé, was struck by a train 
of cars operated by the défendant in error at a time when défendant 
in error knew, or ought to hâve known, of the présence of the plain- 
tifï in error, and under circumstances alleged to show négligence sued 
upon, and the facts, thus fully stated, constitute the cause of action. 
An inspection of the original déclaration in the state court, unaided by 
paroi évidence, shows beyond question, that that action grew out 
of the same facts so far as they were stated — disclosing precisely the 
same cause of action except for the omission of certain circumstances 
bearing upon the relationship of the parties to each other, and the 
duties arising thereon. 

To supply the omissions does not, in our judgment, make the one 
"action" difl^erent from the other within the purpose of section 25. 
"A broad view of this section," to quote the opinion of the court in 
Wetmore v. Crouch, 188 Mo. 647, 87 S. W. 954— "a view that takes 
in as well, the remedy to be advanced as the mischief to be retarded, 
and that does not deal in 'mint and anise and cummin,' but goes to 
the weightier matter of the law — shows that it was in the législative 
mind that a litigant should hâve a day in court — a trial on the merits 
of his cause." The merit of his cause is not what the pleader either 
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puts or inadvertently omits to put into the déclaration — the merits of 
his cause are the existent facts that make the one liable to the other 
when properly stated in the déclaration. And those facts, and the 
cause of action that was intended to be predicated upon them being the 
same in the action that was reversed, and in the action that is now 
brought, a case is made out, it seems to us, within the intent of the 
saving section. Lamson v. Hutchings, 118 Fed. 331, 55 C. C. A. 
248. Indeed, insufficiency of the déclaration is the most common cause 
for arresting judgments. And if it was the intention of the législature 
to exclude such cause, and make the statute relate only to the inf re- 
quent and incidental matters which can be urged in arrest of judg- 
ment, it is fair to présume that the législature would hâve used ex- 
pressions calculated to convey that meaning. 

The judgment of the Circuit Court will be reversed and the case re- 
manded with instructions to overrule the demurrer to the replication; 
and to proceed further in accordance with this opinion. 



BASTERN DREDGING CO. v. WINNISIMMETT CO. et al. 

(Circuit Court of Appeals, First Circuit. June 19, 1908.) 

No. 759. 

1. Collision— Steam Vessel and Scow Obifiinq at Night— Négligent 

MCOKINQ. 

The going adrlft of a mud scow, without lights, lying at a wharf in the 
night with no one on board, In calm weather, was prima facle due to her 
being negligently moored, and Is suffieient to charge her with fault for a 
collision with a ferryboat whlle so adrift. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 85%.] 

2. Same— Ferryboat— Failube to Keep Propke Lookout. 

A ferryboat, navigating Boston Harbor on a elear night, but when the 
water was dark, with the only lookout in the pilot house, was chargeable 
with fault, helil to bave contrlbuted to a collision with a mud scow, low 
In the water and adrift. 

[Ed. Note.^For cases In point, see Cent. Dig. vol. 10, Collision, § 211.] 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

See 138 Fed. 942, 159 Fed. 541. 

Edward E. Blodgett (Blodgett, Jones & Burnham, on the brief), 
for appellant. 

John O. Teele (Arthur P. Teele, on the brief), for appellee Winnis- 
immet Company. 

William M. Blatt, for appellee Vanderbilt. 

Before COET, PUTNAM, and EOWELE, Circuit Judges. 

PUTNAM, Circuit Judge. In this case a collision occurred in 
the inner harbor of Boston between a mud scow, about 110 feet long, 
and the ferryboat City of Boston, which was plying regularly be- 
tween Chelsea and Boston. The collision was of such violence as to 
sink the ferryboat. It occurred about 10 o'clock in the evening. The 
weather was clear and starlight, and yet it was dark on the water. 
There was said to be just wind enough to ruffle the surface of the 
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harbor, and this prevented the reflection of the lights on the shores, 
and, of course, somewhat darkened it. The scow was adrift, without 
any one aboard of her, which, of course, threw on her the burden of 
showing why she was adrift, and made out a prima facie case of nég- 
ligence. It appearsshe had been left with her lines run out to the 
wharf, with no one aboard. There were no Hghts; but, as she was 
moored to the wharf, this did not charge her with fault. Some one 
in the neighborhood was employed to watch her, but was ignorant 
of her going adrift until about 9 o'clock in the evening. We hâve 
no occasion to trouble ourselves with référence to the négligence 
of the watch, either in not properly observing the scow or in not pur- 
suing her, because, as the night was not a boisterous night, and, as 
we bave said, with only sufficient wind to ruffle the water, the scow 
would not hâve been adrift if she had been properly moored. This 
was sufficient to charge her owmers with négligence ; and the District 
Court found her guilty, as to which the learned judge of that court 
was undoubtedly correct. 

On the other hand, the District Court relieved the ferryboat from 
any liability. The facts as to her were that she had no lookout for- 
ward, although, of course, the main deck of an ordinary ferryboat 
affords an excellent opportunity for a lookout well forward and so 
near to the water that bis eye can easily follow its surface. The only 
lookout was in the pilothouse, about 50 feet aft of the bow and some 
20 feet above the water. The scow was not seen until the collision 
occurred, or at least not until so short a time before it occurred that 
it was impossible to avoid it. It was the opinion of the learned judge 
of the District Court that the lack of lookout forward might bave 
been a fault, but he did not regard it as an efificient contributing fault. 
On the other hand, we think that this lack of a proper lookout was a 
very grave fault, and that the fault did contribute to the collision. The 
Suprême Court bas been constantly rigid in holding vessels to main- 
taining lookouts as far forward and as near the water as possible. 
Especially where the water is dark, with otherwise a fairly clear night, 
it is important that the lookout should be as near it as possible, in 
order that his eye may follow the surface, and thus be in position 
to detect anything low down which may be approaching. While 
it may be true that there was no occasion to anticipate that a mud scow 
would be adrift in the harbor, without lights and without being manned, 
at that time of the night, varions very small crafts, including even 
rowboats, were to be guarded against as a matter of reasonable and 
ordinary précaution. Whatever may be the custom with référence 
to ordinary ferryboats plying across a harbor like that of Boston, the 
law is even more strict with them than with ordinary seagoing vessels. 
Marsden on Collisions (5th Ed.) p. 383, refers to the fact that, while 
public convenience requires ferryboats to be running when other ves- 
sels may not be permitted to run, "more than ordinary care, vigi- 
lance, and caution are required" on their part; and again, at page 
468, the learned author observes: 

"The duty of ferryboats, and of vessels crossing the track of ferryboats, 
to keep a specially good lookout, has been insisted upon in many cases." 
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Beginning as early as The Genesee Chief, 12 How. 443, 463, 13 L,. 
Ed. 1058, which was followed by a continuous Une of décisions to 
the sairie efFect, the Suprême Court observed as f oUows : 

"Whenever a collision liappens witli a sailiug vessel, and it appears tliat 
there was no other lookout on board the steamboat but the helmsman, or 
that such looljout was net statloned in a proper place, or not actually and 
vigUantly employed in hls duty, it nmst be regarded as prima faeie évidence 
that it was oceasioned by her fault." 

This, of course, means the fault of the steamer. Applying this rule 
to this case, it does not seem to be necessary to go further ; but, again, 
in The Ariadne, 13 Wall. 475, 478, 20 h. Ed. 542, the opinion of the 
court, referring to the waters near the city of New York, spoke of 
them as being at ail times crowded with shipping, and added : 

"The greatest care and caution are necessary. The duty of the lookout is 
of the highest Importance. Upon nothing else does the safety of those con- 
cerned so much dépend." 

Again, referring to the attitude of the lookout, the opinion says, 
on page 479 of 13 Wall. (30 L. Ed. 542) : 

"Every doubt as to the performance of the duty, and the efCect of nonper- 
formance, should be resolved against the vessel sought to be ineulpated, 
untU she vlndleates herself by testlmony concluslve to the contrary." 

Thèse expressions of the Suprême Court, which under the circum- 
stances render the ferryboat prima facie guilty of contributory fault 
in this case, are in harmony with the views which ail of us enter- 
tain, namely, that the lack of a lookout on the main deck was a grave 
fault, and that, with such a lookout, the scow would probably hâve 
been seen in season to hâve avoided her, so that it was a contribu- 
tory fault in a positive and efficient manner. Therefore we are of 
the opinion that the damages and costs in the District Court should 
be divided. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court for proceedings in accordance with our opinion pass- 
ed down the 19th day of June^ 1908, and the appellant recovers its 
costs of appeal. 



DAVENPORT et al. V; WINNISIMMET CO. 

(Circuit Court of Appeals, First Circuit. ,Tune 19, 1908. Rehearing Denied 

July 20, 1908.) 

No. 762. 

Courts— CoNFLiCTiNQ Jurisdiotion of State Courts and Courts of Ad- 
miraltT— Peoobbdings for Limitation of Liability. i , 

An action at law was hrought in a state court by a passenger against 
the owner pf a vessel to recover damages resulting from a collision. Aft- 
er trial, a verdict in favor of the plaintifC, alid more than two years after 
the collisioB, the défendant Instltuted proceedings for liiliitation of lia- 
bility in a court of adrplralty. Seld, that the admiralty court had power, 
by analogy with the powers exerciseil by courts of equity and bankruptcy, 
to permit the plaintiff In the state court to prosecute her action to judg- 
ment for the purpose of completing the liquidation of her claim for future 
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considération in the iimited liability proceedings, and tliut uuder the cir- 
cumstances hère sueli leave should be granted. 

[Ed. Note.— Conflict of jurisdlction wltli state courts, see note to 
liOuisville Trust Co. v. City of Cincinnati, 22 O. C. A. 356.] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 
See 159 Fed. 257, 549. 

William A. Davenport, for appellants. 

John O. Teele (Arthur P. Teele, on the brief), for appellee. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This case refers to the same collision 
between a scow and a ferryboat which was under considération in 
Eastern Dredging Company v. Winnisimmet Company, 1(52 Fed. 860. 
Mary L. Davenport was a passenger on the ferryboat, and claimed 
to hâve been injured by the collision. Inasmuch as we hâve held 
both vessels at fault, it appears, so far as we are concerned, that she 
was entitled to libel either the ferryboat or pursue the owners of the 
scow. She brought suit against the Winnisimmet Company, the owner 
of the ferryboat, in the superior court of the state of Massachusetts, 
alleging that the ferryboat was in fault. The action was brought on 
August 26, 1904, and a verdict for $2,600 was rendered on December 
4, 1905. The défendant thereupon moved for a new trial, which mo- 
tion was denied. Subsequently, on January 8, 1906, the défendant, 
the Winnisimmet Company, filed exceptions, as to which no action 
seems to hâve been taken. On April 25, 1906, it filed a supplemental 
answer, setting out proceedings for a limitation of liability in the 
district court, and praying that no further steps be taken in the 
superior court ; and since that time the litigation in the superior court 
seems to hâve been suspended. 

The owners of each vessel involved in the collision ultimately pro- 
ceeded in the United States District Court for the District of Massa- 
chusetts for a limitation of liability; but the pétition for that purpose 
by the Winnisimmet Company was not filed until April 2, 1906, which, 
as we hâve seen, was after the verdict in the state court. In the usual 
course, following the pétition for limitation of liability, an order was 
entered in the District Court on April 16, 1906, restraining ail persons 
from prosecuting suits against the Winnisimmet Company and against 
the ferryboat, and especially ordering that Mary L. Davenport be en- 
joined, which order was served on her on April 18, 1906. On July 
il, 1906, she applied to the District Court, by a pétition which sets 
out the substance of the facts which we hâve stated, and prayed that 
the injunction be modified to such an extent as to permit her to prose- 
cute her action in the state court to final judgment, in order that the 
damages sustained by her might be liquidated without further trial. 
This application was refused by a decree entered on October 6, 1907, 
whereupon Mary L,. Davenport seasonably appealed to us. 

The assignment of errors complains that she should not be en- 
joinéd from prosecuting her action and taking out exécution there- 
on, in the latter respect departing from her pétition, which asks only 
that she might prosecute her action to judgment, so that the damages 
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might be liquidated. There is, however, sufficient in the assignment 
of errors to render this departure harmless. The husband of Mary 
L. Davenport joined in the appeal, and his name appears throughout 
the proceedings in such a manner as to show that he had brought a 
suit for expenses, etc., arising out of the injury to his wife; but we 
find hère no record of the proceedings in that suit, so that we dis- 
regard him. 

The opinion of the learned judge of the District Court does not 
apparently deny his power to permit Mrs. Davenport to complète in 
the superior court the liquidation of her claim ; but it holds that, as 
the ferryboat was not at fault, Mrs. Davenport is not entitled to any 
relief whatever. So far as it dénies her anv relief, the conclusion we 
hâve reached as to the fault of the ferryboat requires that the decree 
should be reversed, and the District Court should be directed to allow 
the claim of Mrs. Davenport to share in accordance with the provisions 
of the statute for limited liability. Therefore the onlv question is 
whether the amount of damages to which she is entitled should be 
liquidated anew by the District Court, or whether that court may 
permit the proceedings in the superior court to so to judgment. 

It is to borne in mind that this is not an ordinary appeal from an 
injunction, provided for by the act establishing thé Circuit Court Of 
Appeals and acts amendatory thereof. It is only a step in the pro- 
ceedings of determining what claims shall be allowed to share in the 
proceeds; limited liability having been decreed. There is no sugges- 
tion that the damages awarded in the superior court are excessive, and 
therefore there is no fundamental reason why the EHstrict Court 
might not, and should not, permit the suit in the superior court to go 
to judgment. To do so would be strictly in analogy with ail proceed- 
ings akin hereto. It is an admitted rule that, while courts of admiralty 
hâve no gênerai equity jurisdiction, they proceed ordinarily on équi- 
table principlés. United States v. Cornell Steamboat Company, 303 
U. S. 184, 194, 36 Sup. Ct. 648, 50 L. Ed. 987. It would be grossly 
inéquitable, in the absence of anything showing that injustice would 
be donc by allowing the completion of the proceedings in the superior 
court, to deprive Mrs. Davenport of a verdict obtained under the cir- 
cumstances of this case, in conséquence of a pétition for limited li- 
ability filed after the verdict was obtained, and more than two years 
after the occurrence of the collision hère involved, with the conséquent 
loss of the labor and expênse involved in the suit. Under such cir- 
cumstances it cannot be questioned that, if a receivership was involved 
hère, instead of a matter of limited liability, the equity court constitut- 
ing the receivership would permit proceedings on the common-law 
side to run to their legitimate conclusion, nor that a court in bank- 
ruptcy would do the same. Indeed, paragraph "b" of section 3 of the 
bankruptcy àct of 1898 contemplâtes ail this, and the same may be 
said more positively as to paragraph "b" of section 11 of the same 
statute. Act July 1, 1898, c. 541, 30 Stat. 546, 549 (U. S. Comp. St. 
1901, pp. 3433, 3426). It is the constant practice of courts in equity 
to permit liquidation of claims in suits already pending when the 
proceedings in equity were commenced, or, after the proceedings in 
equity are commenced, to direct new suits on the common-law side 
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for the same purpose. It is true that in ail such cases the chancellor, or 
the court sitting in bankruptcy, in accordance with the broad rules of 
équitable practice, may regard the resuit of such litigation as purely 
advisory, if circumstances should seem to require that an investiga- 
tion in référence thereto should be made. In the présent case, as we 
hâve said, no circumstances of that character appear, and we do not 
find it necessary that the District Court should undertake to détermine 
whether the entire amount of damages that may be awarded in the 
superior court should be allowed as a claim against the fund under 
it3 control. 

It is true that section 4285 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 2944), provides that, from and after the transfer of a ves- 
sel to a trustée according to the statutes of limited liability, "ail claims 
and proceedings against the owner shall cease." It is also true that 
the closing sentence of admiralty rule 54 relating to this topic directs 
an order restraining the further prosecution of ail suits against the 
owner. Literally interpreted, and regardless of the équitable practice 
to which we hâve referred, this phraseology might require that the 
proceedings in the superior court should be absolutely enjoined; and 
inasmuch as the statute has always been held to be remédiai in the 
broadest sensé, intended to protect the owners of vessels from being 
harassed by numerous suits in various jurisdictions, circumstances 
might arise where the letter of the statute and of the rule should be 
strictly enforced. Yet in applying any statute the common practice 
to which we hâve referred must be recognized, and in accordance with 
the usual rules of interprétation it must be accepted as qualifying it 
to the extent we hâve stated. This was done by the Suprême Court 
in connection with section 711 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 577), giving the courts of the United States exclusive 
jurisdiction "of ail matters and proceedings in bankruptcy," in Grant 
V. Buckner, 172 U. S. 232, 338, 19 Sup. Ct. 163, 43 L. Ed. 430. 
There it was held that even thèse unqualified terms did not prevent a 
court in bankruptcy from confirming the action of an assignée in 
taking up litigation in the state court, though the resuit was adverse. 
Such statutory phraseology is always subject to those well-settled 
équitable rules which are of gênerai application. Therefore, notwith- 
standing the expressions which we hâve cited, and proceeding on 
the gênerai rules of equity practice, we see no difficulty in the way of 
the District Court permitting the suit in the superior court to go to 
judgment for the purpose of establishing the amount to be proved in 
accordance with the statutes relating to limited liability. 

The statutes of limited liability and the Suprême Court rules in 
référence thereto hâve received fuU discussion in The Benefactor, ' 
103 U. S. 239, 26 L. Ed. 466, and in Providence & New York Steam- 
ship Company v. Hill Company, 109 U. S. 578, 3 Sup. Ct. 379, 617, 
27 L. Ed. 1038. The latter case was pressed by many important points, 
and the court had no occasion to consider the précise circumstances 
before us. A common-law action against the owners of the vessel 
charged at fault was brought in the Suprême Judicial Court of Massa- 
chusetts. Subsequently proceedings for limitation of liability were 
162 F.— 55 
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coramenced, and those proceedings were pleaded in the common-law 
suit. Nevertheless, the Suprême Judicial Court disregarded them. 
No application was made to the District Court for leave to proceed 
in the common-law suit for the purpose only of liquidating the dam- 
ages, nor was the consent of the District Court to the proceeding 
in the common-law suit sought in any f orm. Fundamental questions 
of the efïect of the statutes were involved and passed on, so that, so 
far as wé are hère concerned, the court only reiterated in a gênerai 
way the spécial phraseology found in them and in admiralty rule 54. 
On the other hand, the earlier case (The Benefactor) looks more 
largely at ail questio,ns "which may arise under the statute, and at ail 
its various phases. At page 243 of 103 U. S. (26 L. Ed. 466) the opin- 
ion déclares as follows: ; 

''But this rule of procédure was net Inteuded to abrogate, and, indeed, 
could not abrogate, the rule of law that res judlcata, or a matter once regu- 
larly décided between parties in a compétent tribunal, cannot be again opened 
by them, except in an àppellate proceeding. Of course, therefore, the rule 
of procédure allowing a contestation of ail liability is subordlnate to this 
rule of law, and cannot apply where the question of gênerai liability has 
already been adjudicated," 

Again, at tlie f oot of the same page, referririg to original libels 
claiming damages against the vessel alleged in f ault, the opinion ob- 
serves: 

"The pétition for relief in the présent case was justly liable to exception, 
so far as it sought to retry the question of f ault and gênerai liability as be- 
tween the petitioners and the parties in the libel suits. That question is 
(letermined by the deoree made upon the libels which had been flled, which 
decree could only be reviewed on appeal." 

Then the opinion statés, of course, what was clear,,that the pétition 
for limitation was free frorti objection, and should be sustained, not- 
withstanding the question of liability and the amounts of damages 
had already been determined on the original libels, so that there might 
be a pro rata distribution of the entire fund between ail claimants. 
Of course, the fact that the proceedings there were by admiralty libels, 
"while heré they are by suits at cOmmon law, is not essential, because 
either is as subject to restraint by the limitation proceedings as the 
other. 

The observations in Butler v. Boston Steamship Company, 130 U. 
S. 529, 532, 533, 552, 9 Sup. Ct. 612, 32 L. Ed. 1017, were only dicta, 
as there the limited liability proceedings were first commenced; but 
they are also ineflfectual, as they observe only that, if it had been oth- 
erwise, the collatéral proceedings would hâve been "suspended," with- 
out indicating any ultimate results inconsistent with what is observ- 
ed herein. 

We may.add to thèse observations in The Benefactor that they may 
be subject to the qualifications which we hâve Spoken of with référ- 
ence to the ordinary power of the District Court to review collatéral 
proceedings as the chancellor might do, and also, further, that the 
doctrine of lâches, while it has some application under the circum- 
stances before us, must nevertheless in some respects hâve especial 
limitations, growing out of the fact that, not only the interests of the 
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owner of the vessel wlio seeks the benefit of limited liability after 
permitting proceedings in a common-law court are involved, but also 
the interests of other claimants who may not thus be charged with 
any delay whatever with regard to any stage of the proceedings. It 
is sufficient for us to say that under the présent circumstances Mary 
Iv. Davenport should hâve the rehef for which she prayed, to the ex- 
tent of permitting her to bring the proceedings in the superior court 
to the ordinary conclusion, subject to the directions subsequently to 
be given by the District Court with référence to her sharing with 
other claimants as to any judgment which she may obtain. 

A question was made in the District Court with référence to an 
alleged supervening négligence on the part of the ferryboat, by which 
Mrs. Davenport sought to hold it and its owner responsible, even if 
there had been no contributing fault which aided in bringing about 
the collision. The Winnisimmet Company on this appeal rests en- 
tirely on the finding of the District Court before us in Eastern Dredg- 
ing Company v. Winnisimmet Company, 163 Fed. 860, to the eflfect 
that the ferryboat was not guilty of fault so far as the collision itself 
was concemed, except that it argued this question of an alleged super- 
vening fault. In other words, it discussed only the question of liabili- 
ty, and as to that it rested on the décision of the District Court, which 
we hâve reversed. Consequently we hâve been compelled to meet 
the other questions covered by this opinion, which were not present- 
ed to us by it. 

The opinion of the Suprême Court in La Bourgogne, 28 Sup. Ct. 

664, 52 L. Ed. , passed down on May 18, 1908, reminds us that 

it may be proper to refer to the topic of the time within which this 
appeal was taken, as in La Bourgogne there were two decrees, one 
which was entered immediately on the filing of the pétition for limi- 
tation of liability, which enjoined ail suits, including that of Mrs. 
Davenport, and which was entered on April 16, 1906, and the other 
the ultimate decree, to which we hâve referred, entered on October 
26, 1907. The opinion in La Bourgogne renders it clear that the 
decree of October 26, 1907, may properly be regarded as the final 
decree, and the appeal was taken from this. In fact, in accordance 
with the common practice in cases of limited liability, the early order 
of April 16, 1906, was merely ex parte and entirely interlocutory, 
as is made clear in the case of the litigation between the owners of 
the steamer H. F. Dimock and the steam yacht Alva. Morrison, Pe- 
titioner, 147 U. S. 14, 15, 33, 34, 13 Sup. Ct. 246, 37 L- Ed. 60. 

The decree of the District Court is reversed, and the case is re- 
manded to that court, with directions to proceed according to our 
opinion passed down the 19th day of June, 1908, and Mary L. Daven- 
port recovers her costs of appeal. 
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RUSSEL V. HUNTINGTON NAT. BANK. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1908.) 

No. 748. 

1. Limitation of Actions— Fbaud — Tbtists— Discoveby of Fraud. 

Where intestate was trustée of a secret trust, so far as coinplainant was 
concerned, limitations did not begin to run against his administratrix to 
recover for alleged breaclies of trust until the right of action aecrued on 
discovery of the fraud. 

[Ed. Note.^ — For cases in point, see Cent. Dig. vol. 33, Limitation of Ac- 
tions, § 486.] 

2. Teusts— Action to Enfokce— Lâches. 

Where complahiaut had no knowledge of an asslgnment for its beneflt, 
under wliich intestate, Its président, held and adminlstered certain prop- 
erty as trustée, until the paper was found In hls safety deposlt box after 
his death, when it was flrst dlscovered that intestate had committed vari- 
ons breaches of trust as against complainant, after whlch suit was prompt- 
ly brought against lutestate's administratrix, complainant's right to re- 
cover was not barred by lâches. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, § 571.] 

3. Appeal and Eeeob— Assignments of Eekor. 

Errors not asslgned will not be consldered on appeal. 
[Ed. Note.— For cases Ln point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 2968-2982.] 

Appeal from the Circuit Court of the United States for the Southern 
District of West Virginia, at Huntington. 

James P. Bush and Z. T. Vinson (Vinson & Thompson, J. W. Caper- 
ton; Frank E. Jennings, and Stoll & Bush, on the briefs), for appel- 
lîmt. 

F. B. Enslow (Simms & Enslow, on the brief), for appellee. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and PUR- 
NELL, District Judges. 

PURNELL, District Judge. Suit was instituted in 1905 in the cir- 
cuit court of Cabell county, W. Va., to compel Minerva P. Russel, 
administratrix of John Hooe Russel, to account for the proceeds of 
the property of the Huntington Distilling Company, which is alleged 
to hâve come into the hands of said John Hooe Russel under an as- 
signment made by said distilling company to the Huntington National 
Bank to secure $9,000, or about that sum, due from assignor to said 
bank, and, in case thèse proceeds were insufficient to pay said debt 
in full, then to require certain stockholders, of which said Russel 
was one, in said distilling company, to pay the balance of said debt out 
of alleged unpaid stock subscriptions. The administratrix aforesaid, 
a résident of Kentucky, though appointed in West Virginia, removed 
the cause to the Circuit Court of the United States. When a motion 
to remarid was overruled, the cause was referred to a master, and 
upon the report of the master a final decree entered. From this 
final decree défendant, plaintiflf in error hère, appealed, and assigned 
the following as error : 

"(1) Because the évidence showed that the plaintiff was gullty of lâches, 
and for that reason was not entitled to the relief asked for ln its blU and glven 
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It by the Circuit Court. (2) Because the évidence showed that the piaiutiffi's 
dlaim was barred by the statute of limitation. (3) Because the court erred in 
holding that the évidence of the offlcers and stockholders of the plaintiff vs'as 
admissible as agalnst the représentatives of the estate of the defendant's dé- 
cèdent, John Hooe lîussel, pertalning to Personal communications and trans- 
actions had with the said Russel in his lifetlme. (4) ïhe Circuit Court erred 
in holding that the relatlonship which the said Russel bore to the property 
turned over to the plaintiff bank as security for the payment of the debt held 
by It against the distilling corapany created such a trust relatlonship that the 
plea of limitations was not available as a défense against plaintiff 's demand. 
^ô) The court erred in holding that the défendant, Minerva Phelps Kussel, ad- 
ministratrix, etc., could not invoke the doctrine of lâches to defeat the plain- 
tiff's claim. (6) And for other errors apparent upon the face of the record." 

The first and second assignments, the two yelied on in the argument 
hère, are kindred in their nature and import — one in equity and the 
other statutory. Some doubt the justice and propriety of pleading 
the statute of Hmitation ; but the Législatures of many states hâve 
passed acts requiring executors, administrators, and others acting in 
a fîduciary capacity to do so, thus showing a wide différence of opin- 
ion on the subject. At ail events it is a statutory plea, and proper to 
be made in a case v^rhere it arises and can be maintained. Appellant's 
intestate, Russel, was président of the bank, and both managing officer 
and assignée of the distilling company, acting in two fîduciary ca- 
pacities, not necessarily conflicting, but capable of being made an- 
tagonistic. Says the Suprême Court in Prévost v. Gratz, 6 Wheat. 
481, 6 L. Ed. 311 : 

"Length of time is no bar to a trust clearly established, and in a case 
where fraud is imputed and proven length of time ought not, upon the prln- 
ciple of eternal justice, to be admitted to repel relief. On the contrary, it 
would seem that length of time during which the fraud bas been successfully 
concealed and practiced is rather an aggravation of the offense, and calls more 
loudly upon a court of equity to grant ample relief." 

The syllabus of this case is : 

"To establish a trust the onus probandi is on the party who allèges it. The 
trust seems to hâve been fully proven. In gênerai, length of time is no bar to 
a trust clearly established to bave once existed, and, where fraud is imputéd 
and proved, length of time ought not to exclude relief." 

The situation was unfortunate. Russel was président of the bank, 
and possibly exercised a controlling influence in the board of directors, 
who had implicit confidence in his integrity. At least no investigation 
of his acts as trustée seems to hâve been made during his life. After 
his death a condition was disclosed which pointed strongly to the fact 
that he had not faithfully discharged his trust, had made applications 
of funds belonging thereto which should not hâve been made, and now 
his administratrix sets up lâches and the statute of limitations as a 
défense to a suit for the enforcement of the trust, to recover funds 
which rightfully did and should belong to the cestui que trust. Such 
défense is not tenable, certainly nof in a court of equity, which is a 
court of conscience. The trust was kept a secret by Russel. No man 
ever may or will be permitted to take advantage of his own or his in- 
testate's wrong in a court of equity. Patterson v. Hewitt, 195 U. S. 
309, 25 Sup. Ct. 35, 49 L. Ed. 214, cited by appellee's counsel, dis- 
cusses the question of lâches as follows : 
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"Some degree of diligence in brlnglng suit Is required under ail Systems 
of Jurisprudence. In actions at law, the question of diligence Is determlned 
by the words of the statute. If an action be brought the day before the stat- 
utory time expires, It will be siistained ; If a day after, It wlU be defeated. 
In sults in equlty the question is determlned by the circumstances of each 
particular case. The statute of limitations consorts with the rlgld prlnclples 
of common law, but Is 111 adapted to the flexible remédies of a court of equlty. 
The statutes frequently work great practlcal injustice; the doctrine of lâches, 
never. True, lapse of time is one of the chief ingrédients ; but there are others 
of alniost equal Importance. Change in the value of the property between the 
time the cause of action arose and the time the bill vvas flled, complalnant's 
knowledge or Ignorance of the facts eonstitutlng the cause of action, as well 
as his diligence in availlng hlmself of the means of knowledge withln his con- 
tre!, are ail material to be considered upon the question whether the suit was 
brought wlthout unreasonablo delay." 

In this case the facts were well known to complainant and the 
delay in bringing suit was eight years. In the case at bar the breach 
of trust, on account of the pecuHar circumstances, was not known 
until after the death of the trustée. On account of the circumstances. 
and the fiduciary relation which he occupied in both corporations, 
no one supposed he was acting in any way but bona fide to each, and 
nothing was known to the contrary until after his death, January 9, 
1903, little over three years before suit was entered. The statute of 
limitations began from this discovery, when the right of action ac- 
crued, and under no circumstances can be a vaHd défense in a suit 
in equity. The défense must be équitable, not légal. Quoting from 
the opinion of the acting circuit judge, which learned opinion we 
adopt : 

"The défense of lâches must necessarlly be liberally upheld and applled by 
courts of equlty, because its basic principle Is to prevent oppression and injus- 
tice, so éasy of perpétration where loss of wrltten évidence, removal of wit- 
nesses, death of parties, and the nnmerous other llke causes incident to llfe, 
may wholly change conditions and render It impossible to know the right and 
truth of the matter. He who unreasonably delays his action until thèse con- 
ditions arlse must lose his. cause. In determining whether such delay is rea- 
sonable, the statute of limitation does not control ; for a less period than the 
one provlded by the statutory bar may, under glven circumstances, be suf- 
flclent for this défense. Whlle thèse prlnclples are true, equity will allow no 
man, by his own fraudulent acts, by concealing a paper contract or évidence 
necessary upon whleh to base an ac-tion against hlmself, to take advantage of 
delay occasloned by such couduct on his part. He who appeals to equity must 
corne with pure heart and clean hands. It Is true to-day, as it was when Lord 
Loughborough declded Beaumont v. Boultbee, 5 Ves. 485, that no possible 
case can rlghtly stand under the beneflcient administration of equity wherein 
'a confldentlal agent and steward can Impute neglect to his employer; for it 
is his duty to render an account, and a fair account, to his principal, and dis- 
tinctly apprise hlm of the whole right he has. It is not for him to say that 
a peiîson has been guilty of négligence whose négligence It was his duty to 
guard against with regard to his transactions with ail persons, and partlcular- 
ly with hlmself.' " 

Appellee, it seems, did not even know of the assignment to it of 
the déed or other paper writing under which Russel, its président, held 
and administered the property as trustée, until it was found in his 
safety deposit box after his death. He was the trustée of a secret 
trust as far as they were concerned. Under such circumstances, it 
would be inéquitable to apply the équitable doctrine of lâches, and 
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tne statute of limitation did not begin to run until the right of action 
accrued on the discovery, much less time than that prescribed in the 
statute as a bar. 

What bas been said above is equally applicable to the third, fourth, 
and fifth assignments of error. 

Errors not assigned according to the rule will be disregarded. Un- 
der rule No. 11 (150 Fed. xxvii, 79 C. C. A. xxvii), therefore, the 
sixth assignment is not considered. We hâve èxamined the record, 
and find no error in the décision qf the Circuit Court; hence the sarae 
is in ail respects affirmed. 

Affirmed. 
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(Cîircult Court of Appeals, Thlrd Circuit May 14, 190aj 

No. 35 (1,951). 

OuBTOMS Dimisg— Classipicatior— Gbanitb "Dbessed"— Monuments m Sec- 

TIONS. 

Tarlff Act July 24, 1897, c. 11, ! 1, Schedule B, pars. 117, 118, 30 Stat. 
159 (U. S. Comp. St. 1901, p. 1636), relatlng to granité, etc., "and other 
building or monumental stone," "hewn, dressed or polished," and "un- 
ifianufactured or undressed," was intended to cover the gênerai subject 
of building and monumental stone; and granité monuments Imported 
in sections dressed, ornamented, and polished abroad and ready to be 
set up and leaded or cemented together are dutiable under sald para- 
graph 118 as "granité • ♦ • dressed." 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Howard T. Walden (Joseph M. Dohan and Walden & Webster, 
on the brief), for importers. 

Jasper Yeates Brinton, Asst. U. S. Atty. (J. Whitaker Thompson, 
U. S. Atty., on the brief), for the United States. 

Before MOODY, Circuit Justice, and DALLAS, GRAY, and BUF- 
FINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This case involves the proper 
classification of importations of granité. In pursuance of designs and 
spécifications for monuments, thèse pièces of granité, consisting of 
die, base, and cap, were dressed, ornamented, and polished abroad to 
size, scale, and design, and were imported in that shape. After im- 
portation, the monuments are set up ; the several pièces being cement- 
ed or leaded together. The collecter classed the imports under para- 
graph 118 of the tarifï act (Act July 24, 1897, c. 11, § 1, Schedule B, 
30 Stat. 169 [U. S. Comp. St. 1901, p. 1636]), while the importer, by 
appeal to this court, seeks to classify under section 6, viz. : 

"That there shall be levied, eollected and pald on the Importation of ail 
raw or unmanufactured articles, not enumerated or provlded for in this act, 
a duty of ten per centum ad valorem, and on ail articles manufactured, in 
whole or in part, not provlded for In this act, a duty of twenty per centum 
ad valoieoi." 
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Or under paragraph 97, which pfovides: 

"Avticles and vvares composée! vvhoUy or In chief value of earthy or minerai 
substances, or carbon not specially provided for In this act, U not decorated in 
any manner, tbirty-five per centum ad valorem ; if decorated, forty-five per 
ceutum ad valorem." 

We are of opinion no error was made by the collector. Paragraph 
118, under which the collector àcted; viz., "freestone, granité, sand- 
stone, limestone, and other building or monumental stone, except 
marble and onyx,- not specially provided for in this act, hewn, dressed 
or poHshed, iîfty per centum ad valorem," and paragraph 117, viz., 
"freestone, granité, sandstone, limestone, and other building or monu- 
mental stone, except marble and onyx, unmanufactured or undressed, 
not specially provided for in this act, twelve cents per cubic foot," 
were evidently meant to cover the gênerai subject of building and 
monumental stone. In substance, paragraph 117 provided for importa- 
tion thereof in crude state, described them as "unmanufactured or un- 
dressed," and le vies a tax of 13 cents per cubic foot ; while paragraph 
118 provides that when such material was "hewn, dressed or polished" 
— that is, when the value had been increased f rom the crude to a "hewn, 
dressed or polished" state — they were taxed at 50 per centum ad 
valorem. Now it is clear that thèse articles which were finished parts 
of a monument, each dressed to scale and ornamented and polished to 
design, were aptly described as "granité * * * dressed or polish- 
ed." They are of the gênerai class bf articles, viz., monumental stone, 
which paragraph 118 covered, and are therein more specifically desig- 
nated as "granité or monumental stone dressed or polished," than in 
the broader generic language of section 6 as "articles manufactured 
in whole or in part." This conclusion is in accord with décisions in 
the Second circuit (Baldwin & Co. v. United States [C. C] 144 Fed. 
703, affirmed in 149 Fed. 1022, 79 C. C. A. 531), and results in that 
désirable uniformity of holding which avoids confusion in tarifï con- 
struction at différent points of entry. 

The judgment of the court below is aiïirmed. 

NOTE. — The followlng Is the opinion of Holland, District Judge, In the court 
below: 

HOrjIjAND, District Judge. This is an appeal by the importera from a 
décision of the Board of General Appraisers, affirming a décision by the 
collector of customs, and classifying certain parts of granité monuments, 
imported in condition ready to put together, to form a complète monument, 
as "granité, dressed or polished," under Act July 24, 1897, c. 11, § 1, Schedule 
B, par. 118, 30 Stat. 159 (TJ. S. Comp. St. 1901, p. 1636), against the conten- 
tion of the importers that the same should be classifled as an article of min- 
erai substance under paragraph 98, providing for "articles and wares com- 
I)osed wholly in chief value of earthy or minerai substances or carbon, not 
specially provided for in this act," at 35 or 45 per centum ad valorem, or 
imder section 6, as an "article manufactured in whole or in part, not pro- 
vided for in this act," at 20 per centum ad valorem. 

The report of the appraiser to the collector of customs was substantially 
as follows: "I beg to state that the merchandise is dressed and polished 
granité, specially provided for in paragraph 118, Tarife Act 1897, and properly 
dutiable théreunder as returned." Upon this report the collector imposed 
the duty upon the Importation under paragraph 118, and his décision was 
approved by the Board of General Appraisers, upon the authorlty of the 
décision of the Circuit Court for the Southern District of New York, in 
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Baldwin v. U. S., 144 Fed. T02, afBrmed by the Circuit Court of Appeals of 
tJie same circuit in 149 Fed. 1022, 79 0. O. A. 531. In that case, as stated 
in the syllabus, the court held: "Monuments In sections, consistlng of pièces 
of dressed granité intended to be assembled and erected as monuments wlth- 
out furtEer manipulation, are dutiable as dressed granité under paragraph 
118 of the tarife act of 1897." 

The importation in the case at bar is slmiliar to the one eonsidered in the 
Baldwin Case : but it Is urged section 6, under whlch It should be classifled, 
was not before the court in that case. Whether it was, or not, is not now 
Important, because the Circuit Court of Appeals of the Second Bistrict 
has declded the article should be assessed under paragraph 118, and any 
other ruling hère would make a différent schedule of rates at the port of 
Phlladelphia from that charged at New York on the same importation. We 
are not Inclined to so compllcate the tariff law. 

For thèse reasons, the décision of the Board of General Appralsers in 
thls case Is affirmed, and the appeal dismissed. 



CONTINENTAL GIN CO. et al. v. MURRAY CO. 

(Circuit Court of Appeals, Third Circuit. June 8, 1908.) 

No. 37. 

1. Appeal and Eerok— Mode of Eeview— Conviction ïoe Contempt. 

An order of a Circuit Court adjudglng a contempt for violation of an 
injunction agalnst infriiigement of a patent, and Imposing a punitive fine 
payable to the United States, is reviewable by the Circuit Court of Ap- 
peals on wrlt of error, but upon such writ only matters of law appearlng 
on the record can be eonsidered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Error, 
§ 15 ; vol. 3, Appeal and Error, §§ 3441-3445.] 

2. Same — Recokd — Evidence. 

In the absence of a finding of facts, a spécial verdict, or a request for 
a ruling on the facts and blll of exceptions, the évidence taken In a Cir- 
cuit Court is no part of the record, and therefore canuot be eonsidered by 
the appellate court on a writ of error. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 3, Appeal and Error, 
% 2367.] 

In Error to the Circuit Court of the United States for the District 
of Delaware. 

See 126 Fed. 533 ; 141 Fed. 126 ; 149 Fed. 989. 

Melville Church, for plaintiff in error. 
Oliver Mitchell, for défendant in error. 

Before MOODY, Circuit Justice, and DALLAS, GRAY, and 
BUFFINGTON, Circuit Judges, 

MOODY, Circuit Justice. The défendant in error, the Murray 
Company, brought suit against the plaintiff in error, the Continental 
Gin Company, in the Circuit Court for the District of Delaware, al- 
leging infringement of patents. In obédience to the mandate of this 
court (149 Fed. 989), the Circuit Court entered an interlocutory de- 
cree for the Murray Company against the Continental Company for 
an injunction and account. Of this decree the other plaintiffs in er- 
ror had due notice. The injunction commanded the défendants, its 
agents, officers, and servants, to desist from making, using, or selling. 
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or causing to be made, used, or sold, the articles with respect to which 
infringement wâg alleged. Subsequently, on motion of the Murray 
Company, tliese plaintiffs in error were adjudged by the Circuit Court 
guilty of contempt for disobedience of the injunction, and ordeted 
to pay a fine of $250 to the use of the United States, $500 to the com- 
plainants as counsel fee, and the cQst of the proceeding. This order 
was stayed, upon the giving of bond, pending appeal. Thereupon 
a writ of error was sued out, and assignments of error were fîled. Up- 
on this writ the cause is no^<' before us. The second, third, and fourth 
assignments of error were not argued, and are deemed to be waived. 
The other assignments are as follows: 

"First. That the court errcd In adjndglng the plaintiffs in error to be in 
contempt of tiie Injunction order Issued in sald equlty cause. * « * 

"Flfthly. Tliat tlie court erred in not discliarpina; tlie ruie to sliow cause is- 
sued against tlie plaintiffs in error, and in not disniissing the pétition for said 
rule. 

"Sixthly. That the court erred in not liolding that the sale pf apparatus, 
alleged to hâve been made in violation of the said injunction order, with a sale 
of apparatus purchased of a iawful lieensee under the Murray patent, No. 
472,607, In suit, and therefore a Iawful sale, violatlve of no right of the com- 
piaiuafit In said equlty suit. 

"Sey«Jthly. Tliat the court erred in adjudging that the facts dlsclosed by 
tie,j)eeorâ constituted in law a violation by the plaintiffs in error of the In- 
jis»TO!iw order issued in sald cause. 

■"Higtothly. That the court erred in adjudging that the purchase by the plaln- 
Wts In error of the apparatus complained of froni a Iawful lieensee of the 
Murray patent, No. 472,607, to wit, to Smith Sons Gin & Machine Company, 
constltuted in law, a violation of the Injunction order in said cause. 

"Nlnthly. That the court erred in adjudging that Smith Sons Gin & Ma- 
chine Company, froni which the plaintiffs in error purchased the apparatus 
complained of, was not a subsisting corporation. 

"Tenthly. ïhat the court erred in adjudging that Smith Sons Gin & Ma- 
chine Company, from which the plaintiffs In error purchased the appai-atus 
complained of, was not the holder of a Iawful license to manufacture and sell 
under tlie Murray patent, No. 472,607, in suit. 

"Eleventhly. That the court erred in adjudging that Smith Sons Gin & 
Machine Company, from whicli the plaintiffs in error purchased the apparatus 
complained of, did not manufacture said apparatus by virtue of a Iawful li- 
cense under the Murray patent, No. 472,4Î07, in suit at its plant at Birming- 
ham (Avondale) Alabama." 

It is settled that a judgment Hke this may be reviewed in this court 
by writ of error. Matter of Christenson Engineering Co., 194 U. S. 
458, 24 Sup. Ct. 729, 48 L. Ed. 1072. But upon that writ only mat- 
ters of law can be considered. Bessette v. W. B. Gonkey Company, 
194 U. S. 324, 24 Sup. Ct. 665, 48 U. Ed. 997. The assignments of 
error argued before us seem chiefly, to say the least, to deal with mat- 
ters of fact. Where, upon a writ of error, the plaintiff in error sought 
to review the facts, the Suprême Court bas recently said : 

"But this overlooks the vital distinction betweeu appeals and wrlts of error, 
which has always been obseryed by this court, and recognized in législation. 
An appeal brings up question of fact ais vvell as of law, but upou a writ of 
eiTor -oniy questions of law apparent on the record cari be considered, and 
there can be uo inqulry whether there was error lu dealing with questions of 
fact." Kelm v. Campbell, 205 U. S. 4(53, 407, 27 Sup. Ct. 502, 504, 51 L. Ed. 857, 

We will not, however, delay to détermine whether the assignments 
of error can ail be disposed of on this principle, though clearly many, 
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and perhaps ail, of them, are nothing but attempts to review tlie dé- 
cisions of fact made by the judge of the court below. There is, how- 
ever, an even more fundamental difficulty in this cause. There is no 
record in the proper sensé of the word in which the assignment of 
error can be applied. The cause was heard in the Circuit Court upon 
affidavits, with exhibits attached. There was no finding of facts, noth- 
ing in the nature of a spécial verdict, no request for a ruling upon 
the facts, nor upon any question of law, and no bill of exceptions. 
There was a gênerai finding made by the court "that the said défend- 
ants are in contempt of the injunction order heretofore issued in this 
cause." In a case where the trial court set aside its judgment, ren- 
dered and satisfied 17 years before, the Suprême Court, with express- 
ed hésitation, looked into the affidavits, saying : 

"As the order settlng aside the original judgment refers to the notice oi" 
motion and annexed affidavits as the foundation of that order, and identifies 
those papers as they are found In the transcript, we are of opinion that they 
may be considered as part of the record, so far as the question of the au- 
thority of the court to malîe that order is involved." Bronsou v. Sehulteu, 104 
U. S. 410, 413, 20 L. Ed. 707. 

"Looking to those affidavits, in connection with what is more striçt- 
ly a part of the record," the court held that the order after the tenu 
had expired was beyond the authority of the court. 

It is true that in the case at bar the judgment recited that the cause 
was heard "upon affidavits in support of and opposition to" the mo- 
tion, but the affidavits were not, as in the case cited, specifically identi- 
fied. We think this, together with the agreement of the parties to 
print the affidavits in the record, is not enough to take the case out of 
the gênerai rule that, in the absence of finding of facts, a spécial ver- 
dict, or a request for ruling, and a bill of exceptions, the évidence tak- 
en in the court is no part of the record. In Suydam v. Williamson, 
20 How. 427, 433, 15 L. Ed. 978, it was said: 

"Evidence, whether written or oral and whether glven to the court or the 
jury, does not become a part of the record, unless made so by some regular 
proceeding at the tlnie of the trial and before the rendition of the judgment." 
England v. Gebhardt. 112 U. S. 502, 5 Sup. Ct. 287, 28 ly. Ed. 811 ; Martinton 
V. Fairbanks, 112 U. S. 670, 5 Sup. Ct. 321, 28 L. Ed. 862; Baltimore & Poto- 
mac R. R. Co. v. Trustée, 01 U. S. 127, 130, 23 L. Ed. 260. 

Applying this rule to the record, it leaves nothing in it except the 
motion for attachment, the order to show cause, and the judgment. 
Upon this record no error appears. 

In conclusion, we think it not unfitting to say that, if we had felt 
at liberty judicially to examine the affidavits contained in the transcript, 
we should not hâve considered ourselves warranted in reversing the 
finding of the circuit court. 

Judgment aifirmed. 
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KOHLER et al. V. NOEÏHERN ELBCTRIOAL MFG. CO. 

(Circuit Court o£ Appeals, Séventh Circuit. April 14, 1908.) 

No. 1,377. 
1. CoNTRACTS— Construction. 

A coiitract, appointing plaintiffs exclusive sellers of defendanfs pro- 
(luct wlthin certain territory, declared. that 1£ any différence or contro- 
versy should arise betvvéen the parties in respect to any niachinery, and 
Sueli différence or controversy sliould ndt be mutually amicably settled, 
then ail obligations under the contract should be suspended at the op- 
tion of either, to be declared by letter, and that if there was any failure 
to perform or pay by either party as agreed, and such failure should 
not be redeemed by performance or payment withlu 15 days, tlien ail 
obligations should cease and termlnate, except for adjustment of busi- 
ness prevlously done. Held, that the latter provision did not quallf y 
the former separaWe provision with respect to controversles, and that 
défendant was entitled to suspend the contract on controversles arlsing, 
wjthout référence to the fact tSiat défendant was in the wrong in each 
controversy. 

• 2. Same— Notice op Tebmination. 

Where a contract authorized suspension by either party on notice In 
case controversles should arise, ànd that, if controversles so arlsing were 
not settled withln 30 days after notice of suspension, either party mlght 
finally terminate the contract by like notice, défendant having served 
notice of suspension, plaintiffs, having recognized the status by suing 
on the suspension as wrongful, acqulesced in the termination of the re- 
lationship without further notice. 

Iri Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Albert G. Welsh, for plaintiffs in error. 
William F. Vilas, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. Plaintiffs in error began this action at law to re- 
cover damages on account of defendant's alleged wrongful termina- 
tion ofa contract with them. Trial by jury was waived. After 
plaintiffs had introduced ail the évidence they had on the question of 
defendant's liability, they offered évidence respecting damages. To 
this an objection was addressed and sustained. Plaintiffs contend 
that the ruling was given in a way équivalent to holding as a matter 
of law that plaintiffs had failed to make^a prima facie casé qi liability. 
Défendant, claiming that évidence in its favor and conflicting with 
plaintiffs' évidence was before the court, insists that thé ruling amount- 
ed to a gênerai finding on conflicting évidence in relation to the facts 
oh which liability was asserted, aiid that consequently no question of 
law was saved by the exception to the ruling. Thé record is some- 
what obscure, and we pass the point, because, if it be assumed that 
plaintiffs' version is the true one, our construction of a provision in 
the contract renders irrelevant ail the évidence on which plaintiffs 
predicate their theory of defendant's liability. 

The contract contemplated that during five years and within cer- 
tain territory plaintiffs should be the exclusive sellers of defendant's 
product. The provision above referred to reads as follows: 
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"But it is mutually agreed, as a paramount and controllhig provision to 
every ottier in thls contract, tliat If any différence or controversy stiall 
arise between the parties liereto, in respect to any macliinery made by the 
Company, its efliciency, utility, or compliance with warranty or spécifications, 
or in respect to any point of duty or obligation claimed by eitlier party to 
the ottier, or if tliere be any failure to perform or pay by eltber party as 
lierein agreed, and such différence or controversy shall not be mutually 
amicably settled, or such failure redeemed by performance or payment, 
within 15 days after the date of notice In writlng by either party of such 
complaint to the satisfaction of the other, then ail obligations under this 
contract on either side shall be suspended at the option of either, to be de- 
clared by a letter mailed to the other at his ordinary post office address, 
and thereupon in such case, unless such différence or controversy be so 
settled, or such failure redeemed, within 30 days thereafter, either party 
may flnally terminate this contract and ail additional or continuing obliga- 
tion thereunder for the future by like notice to the other by letter, whereupon 
ail obligation thereunder shall cease and terminate, except for the adjust- 
ment of ail business previously done hereunder." 

Défendant gave notice of suspension in a letter that recited a num- 
ber of controversies. Plaintifïs' proposition is that the undisputed 
évidence shows that défendant was in the wrong in each controversy, 
and therefore was not in a position to avail itself of the "suspension 
clause." The construction to be given to the contract was a matter 
of law, and we agrée that the trial judge correctly ruled that de- 
fendant's right to suspend the contract was not limited as plaintifïs 
contend. By clear and undisputed évidence, from which but one in- 
ference of ultimate fact could properly be drawn, it was established 
that serious controversies of the kind mentioned in the "suspension 
clause" had arisen, and prier to defendant's notice of suspension had 
reached such a degree of acrimony that ît was futile for the parties 
to attempt to get along with each other. Parties may lawfuUy pro- 
vide in their contract that when such a situation develops either may 
end the relation for the future, without there being an inquiry as to 
who was at f ault in starting the controversy. For the past the wrong- 
doer, of course, must account. Plaintiffs call attention to the provi- 
sion that: 

"If there be any failure to perform or pay by either party as herein 
agreed, [and] such failure [shall not be] redeemed by performance or payment 
within 15 days, then ail obligations," etc. 

This provision, in our judgment, does not qualify or color the other 
and separable provision with respect to controversies, namely: 

"If any différence or controversy shall arise between the parties hereto 
In respect to any maehlnery, * * * and such différence or controversy 
shall not be mutually amicably settled, » * * then ail obligations under 
this contract shall be suspended at the option of either, to be declared by a 
letter," etc. 

A suggestion is made by plaintifïs that after ail the contract was 
not terminated, because défendant failed to follow up its notice of 
suspension with a notice of termination in accordance with the terms 
of the contract. If controversies be not settled within 30 days after 
notice of suspension, "either party may finally terminate this contract 
by like notice." Though plaintiffs did not give notice by letter, as 
they might hâve done, they eflfectively recognized the status by bas- 
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ing tMs action on the suspension as the wrongful act that totally de- 
prived them of the opportunity to make the profits they would bave 
made if the relationship had not been ended by défendant. 
The judgment is affirmed. 



BHIE R. CO. V. POND ORBEK UlLh & liLEVATOK CO. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 190a) 

No. 1,404. 

1. Oaebiebs — Transpobtamon or Fbéight— Contract— What Law Govebns. 

WHere a contract for througli transportatlou of flour from Pond Creek, 
Okl,, to New Yorlc. was made in Oklalioma, it was subject tô tlie Olila- 
,homà law to the extent tliat sUÇh làw was not an Invasion of the ex- 
clusive rights of the United States to regulate commerce between the 
States. 

2. Same— Statutks— Effect. 

Wllson's Kev. & Ann. St. Ôkl; 1903, § 707, déclares that a consignor, 

by'accépting a biir of lading orwrltten contract fôr carrlage, with a 

knpwledge of its ternis, assents to the rate of hire, the time, place, and 

lixanner of delivery therein stated ; but that his asseut to auy other modi- 

fijçation of the carrler's obligations contained therein can only be mani- 

. fèsted by his signature to the contract. Held, that such provision should 

•j/int be construed as inérely affecting the vehicle through which a trans- 

■ portiitlOn contract can be proved, but was a valld exercise of législative 

■ " • iKAver affecting Interstate commerce originating in Oklahoma, to which 

J^ trnnsi)ortation eontracts made in that state were subject. 

, In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

■' Seymour Edgerton, for plaintifï in error. 
Fred D: Silbur, for défendant in error. 

Biefore GROSSCUP, BAKER, and SEAMAN, Circuit Judges. . 

GROS SCUP, Circuit Judge. The action in the court below was 
bj the défendant in error, an Oklahoma corporation, against the plain- 
tiff in error, a New York corporation, to recover damages for the 
loss of a certain shipment of flour from Pond Creek, Oklahoma, to 
New York, and resulted in a judgment for the value of the flour and 
'interPet from the date it ought to hâve been delivered! The bills of 
ladiag^ showed that although received by the Chicago, Rock Island 
& î^ific Râilway Company, the shipment was to be to New York 
via the Union Steamboat Line and the Erie Railway Company ; and 
contained a provision that the company (the C, R. I. & P. Ry. Co.) 
should not be responsible for any loss or damage by fire, unless it be 
shown that such damage or loss oçcurred through the négligence or 
default of the agents of the company. There was no évidence other 
thftn the delivery and acceptance of the bill of lading, tending to show 
thiAt tiiis provision was known to the défendant in error; also there 
was no évidence showing that the shipment was totally destroyed by 
fire (the only évidence on that subject being that it was in a fire). But 
for the purpose of this opinion, we assume that the destruction by fire 
Bt -the transffif warehouse at Buflialo, where it was unloaded from the 
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steamboat, to be loaded on the cars of the railway company, wholly 
accounts for the non-delivery of the shipment at the point of destina- 
tion. 

Section 58, article 5, of Wilson's Rev. & Ann. St. Okl. 1903, on com- 
mon carriers, is as f ollows : 

"A passenger, consignor, or consignée, by acceptlng a ticket, bill of ladlng 
or written contract for carriage, with a knowleàge of its tenus, assents to 
tlie rate of hire, the time, place, and manner of delivery therein stated. But 
hls assent to any otlier modilicatlon to the carrler's right or obligations con- 
tained in such instrument can only be manifested by hls signature to the 
sanie.'' 

The contract between the parties is an Oklahoma contract, and to 
the extent that Oklahoma law is no invasion of the exclusive rights 
of the United States to regulate commerce between the states, is sub- 
ject to Oklahoma law; and under the Oklahoma law above quoted, 
the exemption in the bill of lading plainly would not be binding upon 
the shipper, because he has not assented to the same in writing. 

It is urged however, upon the authority of Richmond & Alleghany 
Railway Company v. Patterson Tobacco Company, 169 U. S. 311, 18 
Sup. Ct. 335, 42 L. Ed. 759, that the Oklahoma statutory provision is 
a law of évidence only — does not in any way afïect the contract, but 
only the vehicle through which the contract can be proven — and is 
therefore not binding upon the fédéral courts sitting outside of the 
State. We cannot concur in this view. The Oklahoma statute does 
not forbid contracts looking to exemption from what would otherwise 
be the carriers' obligation at common law ; if it did, it might be an in- 
vasion of the power conferred upon Congress; and that is the point 
decided in Richmond & Alleghany Ry. Co. v. Patterson Tobacco Com- 
pany, supra. Neither that case, nor any case called to our attention, 
prevents a state from providing that no contract made within its ter- 
ritory shall be effective unless it is reduced to writing, and signed by 
the parties to be affected — a reasonable provision that does not reg- 
ulate commerce between the states, but only the method in which con- 
tracts relating to such commerce shall be manifested. This disposes 
of the merits of the case. 

We think that on the authority of Northern Transportation Com- 
pany v. Isaac H. McClary, 66 111. 833, there was no error in allowing 
interest upon the damages found. The judgment of the Circuit Court 
will be affirmed. 



EKIE R. CO. V. STAR & CIîESCEXT MIEIAXO CO. 

(Circuit Court ot Appeals, Seveuth Circuit. April 14, 1908.) 

No. J,405. 

Carriers— CoN?«ECTiNG Carriers— TRANSPORTAnoN op Fbeigiit— Storage— 
Négligence. 

Where a Connecting carrier permitted flonr to reniain in its warebonse 
for 49 days before forvvardiug the saine because of a shortage of cars, 
wlthout notifymg the shipper, knowlug that the détention woul4s*ei)ggh 
usual, thereby preventing the shipper from protecting itself by InsuranWvf 
and the flour was totally or partially destroyed by the burning of the 
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warejiouse, tlie carrier was cliargeable with such négligence as tnade it 
responslWe for the loss o£ the flour, notwithstanding a provision in tlie 
bill of lading that no carrier sliould be liable for the loss of the goods 
or damage thereto by fire. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Seymour Edgerton, for plaintifï in error. 
Fred D. Silbur, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The action in the Circuit Court was 
by the défendant in error against the plaintiff in error, to recover dam- 
ages for the loss of a certain shipment of flour from Chicago to New 
York, and resulted in judgment for the value of the flour and interest. 

The bills of lading contained a provision that "no carrier in posses- 
sion of ail or any of theproperty herein described, shall be liable for 
any loss thereof, or damage thereto, by causes beyond its control, or 
floods, or by fire." The flour having arrived in Buffalo by way of 
the lakes was, owing to a shortage of cars of the plaintiff in error, 
detained in the transfer warehouse for forty-nine days, at the end of 
which time it was either totally or partially destroyed in a fire in 
such warehouse. 

There was évidence offered tending to show that at the time the 
flouf was accepted, the car shortage at Buffalo was known to the 
plaintiff in error, but that no notice of that fact was given to the de- 
fendant in error; and no notice of the détention was given to the de- 
fendant in error during the forty-nine days that the flour was detained. 

Assuming that the failure of the plaintiff in error to deliver the 
goods at the destination named in the bill of lading was due to the 
fire at Buffalo in the transfer warehouse of the plaintiff in error, we 
are compelled to affirm this judgment; for we think that the plain- 
tiff in error's act in permitting the flour to remain in its warehouse 
without notice to the milling company, and with knowledge that the 
détention, owing to the blockade of cars, would be unusual, thereby 
preventing the milling company from protecting itself by Insurance, 
was such négligence as made the railroad company responsible for 
its safety. 

The judgment of the Circuit Court will be affirmed. 



HILL V. FRANOKI.YN & FBRGUSON. 

(«rcult Court of Appeals, Thlrd Circuit May 26, 1908.) 

No. 29 (1,782). 

CusTOMS DuTiES— Classification— Hématite "Iron Obe"— "Pigments." 
Hématite iron ore In a form in which it cannot be used as a pigment 

is net dutiable as "pigments," under Tarifif Act July 2i, 1897, c. 11, § 3. 

Schedule A, par. 58, 30 Stat. 154 (U. S. Comp. St. 1901, p. 1630), but 

as 'Iron ore," under Schedule G, par. 121, 30 Stat. 159 (U. S. Comp. St. 

1901, p. 1636). 

[Ed. Note. — ^For other définitions, see Words and Phrases, vol. 4, p. 

3767.] 
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2. Courts— Uniformity IN DeOiston— Ruongs in Otheb Circuits. 

In sults of the character of customs litigation, uniformity in the 
judgments of the courts of first Instance, as well as In those of tlie ap- 
pellate tribunals, is désirable, and, where no direct attack bas been 
made upon a prier adjudication by a Circuit Court of the questions 
subsequently sought to be raised in a slmllar suit in the Court of Ap- 
peals in another circuit, such prlor adjudication should be followed, 
unless clearly erroneous. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 13, Courts, § 327.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Jasper Yeates Brinton, Asst. U. S. Atty. (J. Whitaker Thompson, 
U. S. Atty., on the brief), for appellant. 

Walden & Webster (Howard T. Walden, of counsel), for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. The collecter of the port of Philadelphia 
assessed the merchandise with which this case is concerned at 30 
per cent, -ad valorem, under Tariff Act July 24, 1897, c. 11, Schedule 
A, par. 58, 30 Stat. 154 (U. S. Comp. St. 1901, p. 1630). The import- 
ers claimed that it was properly dutiable, under paragraph 131 of that 
act, at 40 cents per ton. Both paragraphs are copied in the margin.^ 

The Board of General Appraisers sustained the claim of the im- 
portera, and on appeal from that décision the Circuit Court entered 
the affirming decree which is now for review. 

In the brief for the appellant it is rightly conceded "that the mer- 
chandise in the présent case is in ail material respects similar to that 
passed upon by Judge Townsend" in the case of Francklyn et al. 
V. United States (C. C.) 119 Fed. 470. The décision in that case was 
made in Novernber, 1903, and, as no appeal from it was taken, the 
court below properly declined to consider de novo the issue which it 
determined. In suits of this character, uniformity in the judgments 
of the courts of first instance, as well as in those of the appellate 
tribunals, is désirable, and where no direct attack has been made 
upon a prior adjudication by a Circuit Court of the question sought to 
be subsequently raised in a similar suit we think that the prior ad- 
judication, unless clearly erroneous, should be followed. McCoach, 
Collector, etc., v. Philadelphia Trust, Safe Deposit & Ins. Co. et al., 
142 Fed. 120, 73 C. C. A. 610. 

It is contended, however, that the prior décision in this instance 
"was had upon an incomplète record, and wholly without any such 

iParagraph 58 (U. S. Comp. St. 1901, p. 1630): "Ail paints, colors, pig- 
ments, lakes, crayons, smalts and frostings, whether crude or dry or mlxed, 
or ground with water or oU or wlth solutions other than oil, not other- 
wise speclally provlded for in this act, thirty per centum ad valorem ; ail 
paints, colors and pigments, commonly knowu as artists' paints or colors, 
whether in tubes, pans, cakes or other forms, thirty per centum ad valorem." 

Paragraph 121 (U. S. Comp. St. 1901, p. 1636): "Iron ore, includlng man- 
ganiferous Iron ore, and the dross or residuum from burnt pyrites, forty 
cents per ton: Provided, that In levying and collectlng the duty on Iron 
ore no déduction shall be made from the welght of the ore on account of 
moisture which may be chemically or physically combined therewlth ; basic 
slag, ground or unground, one dollar per ton." 
162 F.— 56 
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convincing and unequivocal testimony as is found in tHe présent rec- 
ord as to the proper description of the merchandise as 'pigment,' " 
and, in view of this contention, so much of the testimony in the présent 
case as was not adduced in the preceding one has been considered with 
especial attention. But we hâve not been convinced by it, nor by the 
proofs as a whole, that this merchandise should hâve been classed as 
a "pigment," and not as "iron ore." Witnesses more or less experi- 
enced in handling similar merchandise hâve applied to it such in- 
conclusive terms as "crude pigment," "dry material or dry coloring 
matter suitable for making paint," and the like; but that it is "in 
fact crude hématite ore, or iron ore," virhich "in its présent state can- 
not be used as a pigment," is no less évident now than it was when 
Judge Townsend found it to be so. 

We concur in that finding, and therefore the decree which in this 
case was based upon it is affirmed. 

NOTE.— The followlng Is the opinion of Holland, District Judge, In the C9r- 
cult Court: 

HOLLAND, District Judge. This Is an appeal by the United States from a 
décision of the Board of General Appralsers, whlch reversed the action of the 
coUector of the port of Phlladelphla in assesslng duty at 30 per cent, ad valor- 
em on certain hématite ore, under Tarife Act July 24, 1897, c. 11, f 1, Schedule 
A, par. 58, 30 Stat. 154 (U. S. Comp. St. 1901, p. 1630). The importera claim- 
ed that the nierchandlse was properly dutlable at 40 cents a ton, under para- 
graph 121 of the Satoe act (Schedule C, 30 Stat. 159 [U. S. Comp. St. 1901, p. 
1636]) ; and the Board sustained the clalm of the Importers, and from that dé- 
cision an appeal was taken to this court. 

It appears that the Iron ore covered by this protest Is Identlcal wIth that 
covered by suit No. 3,202, Francklyn & Perguson v. U. S. (C. O.) 119 Fed. 470. 
In this case the Circuit Court of the Second Circuit sustained the contention 
of the importera, and we are not Incllned to make a décision contrary to the 
vIew taken by the Second Circuit. 

The appeal In this case is therefore disnilssed. 



THE BAGLE WING. THE R. & T. HARGRAVBS. MONTGOMERT et al. 

V. CHATPIBLD. 
(Circuit Court of Appeals, Fourth Circuit. May 27, 1908.) 

No. 619. 

Collision— Sailing Vessels Meeting — Change or Coubse bt Peivilkged 
Vbssel. 

The finding of a trial court, based on conflictlng évidence, that a col- 
lision at sea In the nlght between two meeting schooners was due solely 
to the fault of the prlvileged vessel In changlng her course Just prior 
to the collision, aflSrmed. 

Pritchard, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk. 

R. G. Bickford and Edward E. Blodgett (Eugène P. Carver, on the 
brief), for appellants. 

Robert M. Hughes and James D. Dewell, Jr., for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 
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GOFF, Circuit Judge. This case was fully and accurately stated 
in the opinion fiiled in the court below, and for purposes connected 
therewith we refer to the same. 135 Fed. 836. The testimony is 
conflicting, and it is no easy matter to find from it the fault to which 
the collision between the Êagle Wing and the Hargraves is to be 
attributed. This court, when the case was submitted to it, was under 
the impression, and so announced, that the weight of the testimony 
disclosed that the Hargraves was in fault and that the Eagle Wing 
was without blâme, thereby reversing the finding and decree of the 
court below. On due considération of a pétition filed by the appellee, 
a rehearing was granted, after which counsel were fully heard on the 
particular points to which their attention had been called. The volu- 
minous testimony submitted for our considération has been critically 
analyzed and weighed in connection with the points made by counsel 
in their rearguments, which relate chiefly to the credibility of the wit- 
nesses and the conflict in their testimony, with the resuit that we 
reach the conclusion that in the finding heretofore made by this court 
in this case the crédit given the witnesses produced in behalf of the 
Eagle Wing and the discrédit suggested as attaching to those ex- 
amined by the Hargraves (resulting in the finding of such facts as 
required the reversai of the decree appealed from) was not justi- 
fied by the record. Reaching the conclusion we do that the Eagle 
Wing was solely at fault, it follows that the findings of the court be- 
low are without error, and that they must be affirmed. The opinion 
of that court, both as to the facts and the' law applicable thereto, has 
our approval. Hence we do not deem it necessary to further discuss 
the case. 

Affirmed. 

PRITCHARD, Circuit Judge (dissenting). While not fully con- 
curring in ail the reasons stated by the court in the opinion hereto- 
fore filed in this cause, in which the action of the lower court was re- 
versed, yet, under the circumstances and in view of the évidence, I 
am constrained to dissent from the opinion of the majority of the court 
in this instance. 



THE ST. QUENTIN. 

(Circuit Court of Appeals, Second Circuit. June 29, 1908.) 

No. 220. 

1. SlIIPPING— LlABII^ITT FOR INJUBY TO CARGO— EXCEPTED CAUSES. 

Where injury to cargo resulted from a cause excepte*! in the bill of 
lading. the carrier canuot be held responsible, unless his négligence is af- 
firmatlvely shown. 

2. Same— Pboof of Neoligence. 

Where a shipment of shellac from Calcutta to New York, made under 
a biil of lading excepting liaWlity for loss or damage from beat, was 
Injured by being subjeeted to an unusually high degree of beat, which 
caused It to fuse together, such fact alone is not suIHclent to establish the 
négligence of tlie vessel ; it being shown that it mlght occur without nég- 
ligence, especially during the passage through the Red Sea, and that the 
shellac was stowed In a particularly well-ventilated part of the vesseL 
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Appeal from thé District Court of the United States for the South- 
ern District of New York. 

J. Parker Kirlin and John M. Woolsey, for appellants. 
Robinson, Biddie & Benedict (Roderick Terry, Jr., and W. S. Mont- 
gomery, of counsel), for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

' LACOMBE, Circuit Judge. The bill of lading contains an excep- 
tion of "loss or damage * * * from *' * * heat or fire on board, 
in hulk or craft, or on shore." Thé District Court found that the in- 
jury to the shellac was undoubtedly caused by heat, and the évidence 
abundantly sustains that conclusion. Theref ore the burden of estab- 
lishing some négligence of the carrier rested upon the libelants, be- 
cause, the in jury having resulted from an excepted cause, the carrier 
was not responsible unless his own négligence was affirmatively shown. 
Transportation Go. v. Downer, 11 Wall. 139, 30 L. Ed. 160 ; The Pat- 
ria, 133 Fed. 973, 68 C. C. A. 397. 

We are unable to concur with the District Court in the conclusion 
that such négligence is to be inferred from the fact that the condition 
of the shellac on the ship's arrivai showed that it must hâve been sub- 
jected to a very unusually high degree of heat. That it was, and 
would in the nature of things, be subjected to a very high degree of 
heat on the voyage, especially through the Red Sea, is shown by the 
proof . That a véry large part of it fused and ran together, although 
stowed in a particularly well-ventilated part of the shjp, might indicate 
either, as the district judge inferred, that the ventilating apparatus was 
not properly employed or that this particular lot of shellac was of a 
grade peculiarly susceptible to heat, and thus fusible at a température 
lower than that to which it would be exposed with ail proper attention 
to hatches and ventilators. Under the rule laid down in the cases 
cited we cannot find that there was négligence of thë ship, which 
would- depriveit of the benefit of the exception as to loss or damage 
from heat. 

The decree is reversed, with costs, and cause remanded, with in- 
structions to dismiss the libel, with costs. 

NOTE.— The followlng Is the opinion of Holt, District Judge, In the District 
Court. , 

HOLT, District Judge. The injury to the shellac in thts case was undoubt- 
erly caused by heat. ïhe blU of lading exempts the caurier from liabllity for 
damage caused by heat; but this, of course, does not exempt the carrier from 
llability for damage from heat caused by its own négligence. The Red Sea 
is notoriously a very hot place In summer, aud, if the steamer had been oblig- 
ed to stop there for several days, or any other cause for the application of 
extrême heat to the shellac had been shown, the question presented would 
hâve been différent ; but it appears from the évidence that this shellac was 
stowed ma particularly well-ventilated part of the ship, and, as there is no 
évidence that the Ship's voyage was Interrnpted, It seems incrediblej If the 
hatches were kept open and the ventilating apparatus properly employed, that 
thére should not hâve been a constant current of air through the pai-t of the 
ship Where the shellac was stowed. The évidence, while showing that there 
were some hot days during the passage through the Red Sea, falls to show 
any unusual heat' on this voyage, and the extraordlnary condition of the 
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shellae on the ship's arrivai shows that it must hâve been subjected to a very 
unusually high degree of heat I cannot avoid the conclusion, from the évi- 
dence, that there must hâve been some négligence on the part of the ofHcers 
of the ship, either in faillng to keep the hatches open and the ventilating ap- 
paratus in good working order, or by which the shellac was subjected in some 
vvay to some extraordinary degree of heat. It Is important, in such cases, for 
tlie protection of shippers, that the carrier be held strlctly responsible. ïhe 
carrier is entitled, of course, to the benefit of the exceptions in the bill of 
lading, when they properly apply: but, whèn tlieir application involves the 
assumption that the earrier's négligence has brought about the condition of 
affairs which enables the carrier to raise a défense based upon an exception, 
it is obvious that the défense is untenable. The shipper, in such a controversy, 
is at a great disadvantage. Ail he knows is that the goods hâve been damaged. 
He can furnish no évidence as to how it occurred. In such a case, although 
the gênerai rule is undoubtedly true that, when the damage is due to a cause 
which is excepted by the bill of lading, the shipper must prove that the dam- 
age has not been caused without the earrier's négligence, such proof may, in 
some cases, be furnished by the fact that the damage is so extraordinary that 
it could not hâve occurred without négligence. 

My conclnsion is that there should be a decree for the libelants, with the 
usual référence to flx the amount of damage. 



LEONARD v. MERCHANTS' COAL CO. 
(Circuit Court of Appeals, Second Circuit. June 39, 1908.) 
No. 132. 

1. Abatemest and Revival— Jukisdiction— Waiveb of Objection. 

Under the New York practice foUowed by the fédéral courts in that 
state in actions at law, a défendant does not waive his right to object 
to the jurisdiction by including in his answer every défense upon which 
he relies. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Abatement aud Re- 
vlval, §§ 19-21.] 

2. Same— Pedebal Couets— District of Suit. 

A forelgn corporation sued in a fédéral court entered a gênerai ap- 
pearance and demurred to the complaint for want of jurisdiction ; the 
complaint alleging no jurisdictlonal facts. An amended complaint was 
filed, alleging dlversity of citizenship and that plaintiflf was a résident of 
the district. Défendant answered, denying such allégation of résidence, 
joining issue on the merits, and also pleading a counterclaim. Held, that 
it did not waive its objection to being sued in that district, and that. 
when on the hearing it appeared that plaintifC was not a résident of the 
district, it was entitled to a dismissal of the action. 

In Error to the Circuit Court of the United States for the Southern 
District of Nev^^ York. 

Kneeland, La Fetra & Glaze and Stillman F. Kneeland, for plain- 
tiflf in error. 

Joab H. Banton, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The cause of action set forth in the 
complaint was for commissions alleged to be due under a contract 
by which plaintiflf was to act as sales agent for the défendant. The 
complaint was served with the summon. It contained no averments 
as to diversity of citizenship. Thereupon défendant served a gênerai 
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appearance. Inasmuch as the complaint oh its face did not state a 
causé of action within the jurisdiction of the court, the gênerai ap- 
pearance did npt cure that defect. or operate to give the court juris- 
diction. ■■ Subsequently, défendant demurred to the complaint on the 
ground that the court had no jurisdiction of the ca.use of action. Ob- 
viously the demurrer was fatal, and in order to avoid its efifect plain- 
tifif amended his complaint so as to aver that he was a citizen of New 
York and défendant a citizen of West Virginia. He also averred that 
he was a résident of the Southern district of New York. 

Défendant thereupon ansvvered denying that plaintifif was a résident 
of the Southern district and alleging that he waS a résident of the 
Eastern district. The answer also joined issue on the merits and set 
up a counterclaim for moneys alleged to have been laid out and ex- 
pended for plaintiflf at his instance and request. Upon the trial the 
testimony showed that thé averments of the answer were correct as 
to plaintifï's résidence. Thereupon the référée before whom the cause 
was tried stopped the taking oiE further proof on the merits and dis- 
missed the complaint on the ground that the court had no jurisdic- 
tion of the person of the défendant, since the action was not brought 
in the district of the résidence either of the plaintiflf or of the de- 
fendant. 

The objection was a sound one, and the only question hère is wheth- 
er défendant had waived its right to make it. Manifestly, it did not 
do so by filing gênerai appearance, since at that time there had been no 
averment by plaintiflf either as to his résidence or citizenship. As soon 
as such averment was made, défendant prpmptîy took issue with it. 
It in nb way misled the plaintiflf, who was advised by the answer that, 
unless he could show résidence in the Southern district, his right to 
maintain action therein was challenged. Under the state practice as 
regulated by the Code of Civil Procédure, a défendant does not waive 
his right to object to the jurisdiction, by including in his answer every 
défense upon which he relies to defeat the action. Sweet v. Tuttle, 
14 N. Y. 465 ; Gardner v. Clark, 21 N. Y. 399. There seems to be no 
good reason for departing from this practice when défendant includes 
a counterclaim. Tq do so would require défendant to make an élec- 
tion when not fully advised asto his rights. In this very case, plain- 
tiflf had verified a complaint which asserted résidence in the Southern 
district, and défendant could not tell until the trial whether or not it 
could disprove this assertion and , so avoid having to defeat recovery 
by other proof. 

The judgment is affirmed. 



DR. A. EEED CUSHION SHOE CO. V. FREW. 887 

DR. A. REED CUSHION SHOE CO., Limited, y. FREW et aL 

(Circuit Court of Appeals, Second Circuit. June 29, 1908.) 

No. 260. 

t. Patents— A.ssignmexts—Effect. 

Mère assigmneuts of i)atents for tlie manufacture o^ stioes, havlng 
cushionert in.soles, did not carry rhe rifjlit to tlie assignée to use the 
patentee's nanie in connection with shoes nianufactured under sucli 
asaignmeuts. 

2. Trade-Marks and Trade-Names— Tbansfeb— Use or Individual Name. 

Wliere a patentée of eusliion insoles, for shoes, registered a trade- 
marlv consisting of a représentation of a slioe ou a eusliion, and tho 
words "Doctor A. Reed's," printed above tlie eut. tlie name so printed 
was not an essential part oC the trade-mark, and herice, if a conveyance 
of the trade-mark gave any right to the use of the name, it was only 
in c-onnection with the particular représentation of a shoe on a cushion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4C, Trade-Marks 
and ïrade-Names, §§ 39, 40.] 

3. Same— Unlawful Compétition— Individual Name— Acquiescence and 

Use. 

Where the patentée of cushion insoles for shoes executed varions 
lleenses to manufacture shoes under such patents and acquieseed in the 
use of his name by complainant and other licensees for a considérable 
period, during vvhich they expended large sums to advertise shoes made 
under such name, eoriiplainant was entltled to restrain the use of such 
name with the patentee's consent by others manufacturing cushion 
shoes under later patents obtaîned by the patentée for alleged improve- 
ments, the effect of which was to mislead purchasers to belle ve that 
such shoes were those manufactured by complainant under the original 
patent. 

[Ed. Note.— For cases in point, see Cent. llig. vol. 46, Trade-Marks 
and Trade-Names, § 84. 

Unfair compétition, see notes to Seheuer v. Muller, 20 C. G. A. 165; 
Evans v. Suess Ornamental Glass Ce, 30 C. C. A. 370.] 

4. Patents— Sale— RiGiiTs of Inventor. 

An inventer, who disposes of his patents, does not thcreby lose the 
right to describe hlmself, in connection with claimed improvements, as 
the Inventor of the original device. 

5. Tbade-Marks and Trade-Names— Use of Individual Names— Corpora- 

tion. 

Where an inventor parted with the right to manufacture under the 
original patents with the right to use his name in the sale of the patent- 
ed article, after having patented certain improvements, was entitled to 
describe liimself as the inventor of the original article in connection 
with the sale of the articles made under the later patents, a corpora- 
tion of which he was président, and in which he had a substautial 
iuterest and its licensees to manufacture, under such later patents, 
were entitled to the same right. 

[Ed. Note. — Kiglit to use one's ow-n name as a trade-name, see notes 
to R. W. Rogers Co. v. Wm. Rogers Mfg. Co.. 17 C. C. A. .^)79 ; Kath- 
reiner's Malzkaffee Fab. v. Pastor Kneipp Med. Co., 27 C. C. A. 357.1 

6. Same— ScorE of Review. 

Complainant. having awiuired a patented device for niaking cushion 
insoles in shoes. was peniiitted by the inventor to use his name in con- 
nection with the manufacture and sale of such shoes, which by extensive 
advertisement became well and favorably known, after which the in- 
ventor made certain improvements on such soles and formed a corpora- 
tion of which he was président, and in which he had substantial interest. 
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which llcensed the right to manufacture and sell slioes' under the later 
patents. Held, that such corporation and its licensees were only eutitled 
to use the inventor's name iu manufacture and sale of their shoes in con- 
nection witli an express statement tliat such shoes were not those uiade 
under the original patent 

Appeals from the Circuit Court of the United States for the Western 
District of New York. 
■ For opinion of the court below, see 158 Fed. 553. 

Archibald Cox, for complainant. 

George C. Miller (William C. White, of counsel), for défendant. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. In 1894 Adam Reed, a surgeon chirop- 
odist known as "Dr." Reed, devised a method of manufacturing shoes 
having cushions upon their insoles called "Cushion Shoes." In 1895, 
1896, and 1900, respectively, he obtained three patents covering his in- 
vention, which were issued to him jointly with one George J. Winter. 
In 1897 he registered a trade-mark consisting of a représentation of 
a shoe and a cushion. In the drawing accompanying the statement, 
the words "Doctor A. Reed's" were printed above the eut of a shoe 
resting upon a cushion. Those words, however, were not a necessary 
part of the trade-mark. The manufacture of shoes embodying the in- 
vention of Dr. Reed was commenced while the applications for the 
patents were pending and was carried on by manufacturers under 
licenses from the patentées. The shoes were ofïered for sale and sold 
as "Dr. A. Reed's Cushion Shoes." Thèse licensee manufacturers hav- 
ing gone jnto liquidation, said patents and trade-marks were assigned 
by the patentées to the Metropolitan Bank of Bufïalo, N. Y. From 
the Metropolitan Bank they passed, in 1901, to the firm of William 
Goodyear & Co., from which the complainant acquired its title. The 
complainant does not itself manufacture shoes undèr the Reed patents, 
but in 1901 licensed the J. P. Smith Company of Chicago, 111., to man- 
ufacture men's shoes, and the John Ebberts Shoe Company of Buf- 
falo, N. Y., to manufacture women's shoes, upon a royalty basis. The 
shoes made by both thèse manufacturers are of a high grade and re- 
tail for $5 per pair. Since 1902 large sums of money hâve been spent 
in advertising the shoes manufactured under thèse patents ; the orig- 
inal name, "Dr. A. Reed's Cushion Shoes," being used. Stores hâve 
also been opened in différent cities for the sale of thèse shoes exclu- 
sively. The resuit is that a large trade has been built up in them, and 
that they are well and favorably known to the public. In 1900 and 
1901 Dr. Reed obtained two other patents for improvements in shoes 
having cushion insoles, and in 1904 he was granted an additional pat- 
ent. In 1905 he became associated with certain other persons and a 
corporation, the défendant E. Z. Shoe Company, wâs formed, to which 
thèse three patents were assigned, and to which and its licensees Dr. 
Reed also conveyed the right to use his name in advertising and des- 
cribing shoes. The purpose of the corporation was to license man- 
ufacturers to make shoes under the patents of Dr. Reed and use his 
name in connection therewith, upon a royalty basis. Dr. Reed be- 
came président of the corporation and owned one-fifth of its stock. 
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Since the formation of the défendant corporation, shoes embodying 
thèse later patents of Dr. Reed hâve been manufactured and sold by 
manufacturers licensed by it. Thèse shoes hâve been inferior in qua!- 
ity, and hâve been sold at a lower price than the shoes manufactured 
by the complainant's licensees. Thèse shoes were at first called the 
"E. Z. Shoe," and later the "Improved Cushion Sole Shoe," followed 
by the words, "Dr. A. Reed, Patentée." The words "Dr. A. Reed, 
Patentée" hâve also appeared alone on the straps and soles of the 
shoes. This use of the name "Dr. A. Reed" is what the complainant 
complains of in the présent case. It is not contended that the de- 
fendants in any way imitate the products, devices, packages, or adver- 
tisments of the complainant or its licensees. The whole contention is 
in respect of the name. 

The Circuit Court sustained the complainant's contention and en- 
joined the défendants, being said E. Z. Shoe Company, its licensees, 
and some of its stockholders, from making any use of the names, "Dr. 
A. Reed," "Dr. Reed," "Reed," or other similar name in connection 
with the sale of shoes. The défendants appeal from this décision, and^ 
the complainant also appeals because it was not awarded profits and 
damages. 

In considering the rights of the parties, it must be borne in mind 
at the outset that Dr. Reed never expressly granted to the complain- 
ant, or to any of its predecessors in title, any exclusive right to use 
his name in connection with shoes embodying the invention of his pat- 
ents. The mère assignment of the patents carried no such right. The 
name was not an essential part of the registered trade-mark, and, if 
its conveyance gave any right to use the name, it was only in con- 
nection with the particular représentation of a shoe upon a cushion. 
The substantial rights of the complainant with respect to the name 
must be founded upon the acquiescence of Dr. Reed. 

Now, Dr, Reed did acquiesce in the use of the name "Dr. A. Reed's 
Cushion Shoes" by the complainant and its licensees. This name had 
been used with his knowledge and approval to describe the shoes man- 
ufactured under the earlier patents long before their assignment to 
the complainant's predecessor in title. The same name was employed 
by the complainant's licensees, and large sums of money were spent 
to advertise it. Dr. Reed knew of such use and made no objection. 
The name became in a sensé identified with the shoes manufactured 
under the earlier patents. Its use by others would give them the re- 
sults of the labors and expenditures of the complainant and its licen- 
sees. Against this the complainant is entitled to protection. Dr. Reed, 
on the other hand, is entitled to make known to the public, in connec- 
tion with the sale of shoes embodying his later inventions, the fact 
that he was the inventor of the original Reed cushion shoe. An 
inventor who disposes of his patents does not lose the right to describe 
himself in connection with claimed improvements as the inventor of 
the original device. Dr. Reed had no right to sell his improved shoe 
as the original shoe, but to prevent him in connection with the sale 
of the later shoe from describing himself as the inventor of the ear- 
lier one would be to give the complainant that which it neither bought 
nor paid for. 
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But it îs urged that, if Dr. Reed could use his name in connection 
with the sale of shoes made under his later patents, he could not trans- 
fer ^uch right to others. In considering this contention, we are not 
called upon to détermine whether a patentée can assign to a stranger 
in connection with the sale of a patent the right to use his name. In 
the présent case Dr. Reed became associated with several persons to 
use his later patents. Had they formed a partnership, manifestly Dr. 
Reed's name could hâve been used in the business. That they formed 
a corporation of which Dr. Reed was président and in which he had 
a substantial interest makes, in our opinion, no différence. As said by 
Mr. Chief Justice Fuller, in Howe Scale Co. v. Wyckofï, Seamans & 
Benedict, 198 U. S. 136, 25 Sup. Ct. 612, 49 L. Ed. 972: 

"We cannot percelve any practical distinction between the use of the name 
In a flnn and Its use In a corporation. * • * The formation of a cor- 
poration as an effective form of business enterprlse was not only reasonable 
In Itself, but the usual means In the obtalning of needed capital." 

- Nor do we think that there is any practical distinction between the 
manufacture and sale of shoes by licensees of the défendant corpora- 
tion and such manufacture and sale by the défendant itself. Certain- 
ly the complainant whose own rights are based upon use by licensees 
is in no position to raise this question. 

It is undoubtedly true that the motive actuating Dr. Reed and his 
associâtes in f orming the défendant corporation was the désire to 
avail themselves of the réputation attaching to the name of Dr. Reed 
in connection with cushion shoes ; but this motive was not necessarily 
illegitimate so long as the défendants did not palm ofï their shoes as 
those of the complainant or its licensees. As also said in Howe Scale 
Co. v. Wyckofï, Seamans & Benedict, supra: 

"Doubtless, Remlngton and Sholes, In iislng the name 'Remington-Sholes,' 
deslred to avall themselves of the général family réputation attached to 
the two names; but that does not In Itself justify the assumptlon that 
thelr purpose was to confuse their machines with the complainant's or 
that the use ot the name was in Itself calculated to deeelve. Remlngton 
and Sholes were Interested in the old Company, and Remlngton eontinued 
as gênerai -manager of the new company. Nelther of them was pald for the 
use of his name, and neither of them had parted with the right to that 
use. Havlng the right to that use, courts wiU not interfère where the 
only compàrlson, if any, results from a, simllarity of the names, and not 
from the manûer of the use. The essence of the wrong in unfalr compétition 
consista ia the sale of the goods of one manufacturer or vendor, for those of 
another, and, if défendant so conducts its business as not to palm off its 
goods as those of the complainant, the action falls." 

We are therefore brought thus far: 

1. The complainant is entitled to protection in the use of the name 
"Dr. A. Reed's Cushion Shoes." 

2. The défendants are entitled to use Dr. Reed's name in connec- 
tion with the shoes embodying his later patents. 

How are thèse rights to be reconciled? What dccree will protect 
the rights of the one party without undtily trenching upon the rights 
oftheother? 

The answer to thèse questions is a simple one. The défendants up- 
on their shoes, packages, and advertisements should be permitted to 
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State the whole truth, and no less. They should be allovvcd to sa\- 
that their improved shoe is manufactured under patents of Dr. A. 
Reed later than those embodied in the original "Dr. A. Reed's Cushion 
Shoe," but that it is net such original shoe. The words "Dr. A. Reed, 
Patentée," upon the pull straps or soles of shoes, standing by them- 
selves, are misleading. They may state the truth, but their vice is 
that they fail to state the whole truth. Such use of the words should 
be restrained. 

It is urged, however, that any use by the défendants of Dr. Reed's 
name will cause confusion, that purchasers may still be misled, and 
that unscrupulous dealers are furnished with a ready means for de- 
ceiving. But the défendants cannot be held responsible for the décep- 
tion of others. The complainant chose to adopt as a trade-name the 
name of a living person, when innumerable distinctive names were 
open to it. It is entitled to full protection against fraud and deceit, 
but is not in a position to complain of mère confusion. 

For thèse reasons we think the injunction granted in the decree of 
the Circuit Court too broad. As already pointed out, it enjoins the de- 
fendants from making any use of the names "Dr. A. Reed," "Dr. 
Reed," "Reed," or any name substantially like them in connection with 
the sale or offering for sale of shoes. It should be so modified as to 
permit the défendants, in connection with the sale and offering for 
sale of shoes made under said later patents of Dr. Reed, to use a state- 
ment to the efifect, in substance, that such shoes are made under such 
patents, and that Dr. Reed, the inventer, was the inventer of the orig- 
inal "Dr. A. Reed Cushion Shoe," but that such shoes are not the 
original shoes. Only the use of the entire statement should be permit- 
ted, and it should be embraced in a single paragraph printed from the 
same sized type. 

The following is a spécifie example of such a notice as we deem 

proper : 

Improved Cushion Sole Shoe, Dr. A. Reed. Patentée. 1000. 1001. But this 
is not the original Dr. A. Reed Cushion Shoe previously patented. 

The other provisions of the decree, including the provision for costs, 
except as necessarily modified by the foregoing changes, should be 
retained. 

The décision of the court denying an accounting was correct. 

The decree of the Circuit Court is reversed, without costs to 
either party in this court, and the cause is remanded to the Circuit 
Court, with instructions to enter a modified decree in favor of the 
complainant, in accordance with this opinion. 
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OOKSOLIDATBD RUBBER TIRE tO. et a], v. DIAMOND RUBBER CO. 

OF NEW ÏORK. 

(Circuit Court of Appeals, Second Circuit. June 3, 1908. On Reliearing, June 

17, 1908.) 

No. 261. 

1. Courts— PRECEDENTS. 

Wlaere a Circuit Court of Appeals has sustained tlie validity of a patent 
after full considération in a contested case, it is not required to re- 
examine tlie question de novo In a second case on tlie same évidence or 
additlonal évidence wliicli is merely cumulative. 

2. Patents— Invention— Rubber Tired Wiieels. 

Tlie Grant patent. No. 554,675, for a rubber tired wheel, vpas not antic- 
ipated, and discloses invention. Also, held infringed.- 

3. Same— Dbcree Geanting Injunotion— IjImitation of Injunction. 

A decree enjoining infringement of a patent nmy properly providé tliat 
it shall not apply to a sale by défendant of articles made by tlie défend- 
ant in another suit brought by eomplainant in another circuit in whicU 
tbe patent vvas adjudged' void ; but the proviso will not be extended to 
cover otlier articles made in the latter circuit, where the question of 
such right is not directly involved under the évidence. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

A final decree of the Circuit Court, entered March 2, 1908, sustain- 
ed the two claims of letters patent No. 554,675 to Arthur W. Grant 
for improvements in rubber tired wheels and ordering an injunction 
and an accounting. The patent was sustained by this court in an ac- 
tion by eomplainant against the Firestone Tire & Rubber Company ; 
the décision being filed January 30, 1907. 161 Fed. 337. The opin- 
ion of this court upon appeal from the order granting a preliminary 
injunction in the présent action is reported in 157 Fed. 677. 

Charles K. Offield (C. C. Linthicum and Philip B. Adams, of coun- 
sel), for appellant. 

Paul A. Staley, Border Bowman, Thomas W. Bakewell, and Charles 
W. Stapleton, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. This appeal is in the nature of a reargu- 
nient of the questions decided in the Firestone Case. It is not hère 
upon newly discovered évidence, for the additional testimony was as 
available in that case as in this. There is more testimony it is true 
but it is cumulative merely. The counsel are the same, the issues are 
the same. The judge of the Circuit Court correctly states the situa- 
tion as follows: 

"The question in this case was presented and tried ont before Judge Platt 
and before the Circuit Court of Appeals ; évidence was taben and experts ex- 
auilned. One side gave évidence that the wires would hold the tire firm and 
immovable, and the other side gave évidence that they would not. Now, in 
this case, you hâve called more experts giving the same kind of évidence, 
that the wires would not allow the tires to tip, but in my opinion that évi- 
dence is merely cumulative, and could not, in the nature of the case, présent 
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any such dlfCerent resuit that this court would be justifled in not foUowing tbe 
opinion ot the Circuit Court of Appeals. Of course, if your défense was that 
this défendant does not Infringe, that would be an entlrely diiïerent question, 
but the only question argued hère is as to the valldity or invalidity of the 
Ijatent. 

"That question having been once tried out and a décision made, I do not 
see what rlght any other défendant had to go over the same évidence and call 
upon the court to go over it again, partlcularly when the décision of the Cir- 
cuit Court of Appeals is eontrolling. lu my opinion the only point in this 
case, that of the validity of the patent, has been decided by the Circuit Court 
of Appeals." 

We think the judge was justified in so holding. If courts are 
to examine défenses in patent cases de novo, as often as they are pre- 
sented, litigation will continue until the resources of the défendants or 
the patience of the complainant, and possibly the patience of the court, 
are exhausted. The question of the capacity of the tires to rise sHght- 
ly and re-adjust themselves when subjected to severe latéral strain, 
was one of the principal questions litigated in the Firestone Case 
and, as we pointed out in our opinion, the tendency to do this was adr 
mitted by the defendant's expert. He says: 

"There is no doubt that when latéral pressure is applled to one slde of the 
exposed portion of the tire, there is a tendency to roll the tire out of the chan- 
nel." 

The tests made in that case convinced us that this tendency actually 
existed and that we were safe in assuming as established a proposition 
about which the experts on both sides agreed and the truth of which 
was demonstrated in open court. 

The impossibility of proving or disproving in any satisfactory man- 
ner the existence of this tipping tendency by the observation of the 
vehicle in actual use or the examination of "a worn out tire, will be ad- 
mitted after a moment's reflection. The human eye cannot detect the 
movement of the tire when driven rapidly against a trolley rail or 
other obstruction at an angle of 45 degrees. So too a worn out tire 
with cuts and abrasions along its entire periphery may hâve the tipping 
capacity in question. The fact that tires hâve been produced in court 
which were rusted in the steel channel, is not important unless it be 
proved that they were subjected to severe latéral strain. 

A tire used on asphalt pavements or on smooth park roads would 
probably remain in place if but one wire were used. Wé do not lose 
sight of the fact that the testimony shows that many of the tires from 
Chicago received rough usage but this testimony avails little in face 
of the experiment which showed us the bottom of the tire rolled up 
by latéral strain and re-seated the moment the strain was removed. 
This record présents nothing new which would warrant us in changing 
our former décision. 

Another volume of 500 pages has been added to the library which 
has accumulated during the last ten years through the efforts of many 
défendants who seem determined to use what they, in effect, assert to 
be a useless device. The indomitable persistency with which thèse peo- 
ple hâve fought for the right to use the Grant tire is more persuasive 
évidence of its merits than the opinions of experts. 
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If the Will,ougIiby, Latta and other tires' are as good as Grant's why 
do not thèse défendants use them? The almost frantic efforts whicli 
liave been made to use the Grant tires are inconsistent with the argu- 
ment that they show no inventive genius and we are more and more 
convinced that we were right when we said that "no successful rubber 
tire can be made without embodying the distinguishing features of 
the Grant patent." 

The decree is in the usual form, it restrains the défendant from 
any further infringement of the Grant patent and orders a référence 
to computç the profits and damages by reason of such infringement. 
Tires which do not infringe, the défendant is at Hberty to sell. The 
presumptionis that the complainants will not seek to prevent the de- 
fendant from doing a légal act and will not attempt to make it ac- 
count for tires which it bas a right to sell. Should such an attempt be 
made, it can be disposed of by the court upon facts then presented. 
Such questions frequently arise when the complainant attempts to 
compel an accounting for devices not passed upon by the court at 
final hearing. 

When this cause was before the court upon an appeal from the 
order granting a preliminary injunction we recognized as proper the 
following clause in the order : 

"Nothlng In thls injunctional order shall prevent, or Is inteuded to preveut 
or enjoln the défendant from handling, using or selling rubber tires and rims 
covered by the Grant patent, * * * manufactured by the Goodyear Tire & 
Rubber Company havlng a right to manuïaeture, use and sell such tires under 
a judiclal decree in a litlgatlon in the fédéral courts in the district of Indiana 
heretofore pending betwi.;en this complainant and such parties, wherein it has 
becn judicially determiued that said Grant patent is Invalid and void." 

We see no reason why this language should not be inserted in the 
decree and direct that it be amended accordingly. The amendment 
fully recognizes the applicability of the doctrine of Kessler v. Eldred, 
306 U. S. 385, 27 Sup. Ct. 611, 51 L. Ed. 1065, to the case at bar. 
Whether it should be given a broader interprétation is a question up- 
on which we express no opinion, deeming it more prudent to wait 
until the facts are fully developed. 

There is no occasion for attempting at this time to anticipate the fu- 
ture and to provide for a contingency which may not arise. 

Having said what the défendant may not do, it is unnecessary and 
unwi«e to attempt, further than as above stated, the difficult task of 
telling what it mày do. 

The décision in Kessler v. Eldred, must, of course, be respected 
by the complainants and followed by the master. If doubt should 
arise whether it applies to a given state of facts the court can déter- 
mine the right of the parties on learning what the facts are. It is 
safer to base décisions upon facts rather than upon conjecture. To 
provide in a decree that the défendant is not enjoined from making, 
using and selling devices Svhich do not infringe or which hâve been 
licensed, seems unnecessary. The doctrine of Eldred and Kessler, if 
carried to the extent contended for by the défendant will introduce 
radical aiid far-reaching limitations upon the rights of patentées. 
Thèse questions may not arise in the case at bar but if they should. 
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the court should hâve the facts, and ail the facts, before atterapting 
to décide them. 

The decree is affirmed, with costs. 

On Rehearing'. 

PER CURIAM. The decree should be amended as requested in the 
pétition by substituting for the clause quoted in oux opinion the fol- 
lowing : 

"Nothing in tliis injiinctioii shall prevent or Is inteiided to prevent, or en- 
join this défendant from handling, using and selling nibber tires aud rims cov- 
ered by the Grant patent, manufactured by tlie Goodyear Tire & Rubber Com- 
pany, havlng a right to manufacture, use and sell such tires under a judieial 
decree in the fédéral courts of the Sixth circuit ; or manufactured by the 
Kokomo Bubber Company, havlng a right to manufacture, use and sell such 
tires under a judicial decree In the district of Indiana, Seventh circuit; or 
manufactured by the Victor Rubber Tire Company, under a judicial decree In 
a Utigation in the fédéral courts in the Sixth circuit, vvherein in such litiga- 
tions It bas been judiclally determined that the said Grant patent is invalid 
and yold." 

The mandate is stayed until August 1, 1908, with leave to apply 
to any member of the court for an extension of the stay on proof 
that a pétition for a writ of certiorari has been duly filed. 

The request that we direct that the printed records in the Goodyear. 
Kohomo, and Firestone Cases be sent to the Suprême Court as physical 
exhibits is denied. Although we see no objection to this course be- 
ing taken, we do not feel at liberty to direct it, as it is for the Su- 
prême Court to détermine whether changes in the record shall be 
made. The application should therefore be made to that court or a 
justice thereof. 



BOWERS V. ATLANTIC, (ÎIJLF & PACIFIC CO. 

(Circuit Court, S. D. West Virginia. November 19, 1907.) 

Xo. 95. 

Patents— Suit in Equitt fob Infringement— Necessary Parties. 

In a suit in equity by a patentée for infringemeut, where the blll dis- 
closes that complainant contracted to coiivey to another an Interest in 
the patent by way of asslgniuent or license, the court wlll regard such 
contract as havlag been carried eut for the purpose of determining wheth- 
er or not the assignée or licensee is a necessary party either as sole or 
joint complainant. 

SaME— -CONVEYANCE BY PATENTEE— ASSIQNMENT OB LiOENSE. 

A conveyance by a patentée to another of the sole and exclusive right 
and license to use and to build for use within terri tory described the 
machines of the patent^ with certain express exceptions, and also reserv- 
ing to the patentée tlie right to build machines lu said terrltory for use 
outside thereof, is a mère license, and not an asslgriment, and the grantee 
caunot malntaln a suit for infringenient of the patent In hls own name, 
uniess against the patentée, nor is he a necessary party to such a suit In 
equity by the patentée, although he Is a proper party if hls interests wlll 
be aiïeeted by the decree, and on seasonable objection by the défendant 
may be made a party in the discrétion of the court. 



896 162 FEDERAL REPORTER. 

In Equity. On plea to amended bill. 

J. H. Miller and W. E. Chilton, for complainant. 

R. H. E. Starr and Malcolm Jackson, for respondent. 

KELLER, District Judge. The object of the plea is to compel the 
plaintifï to join as a party plaintiff the Bowers Southern Dredging 
Company, upon the ground that the latter company owns what âmounts 
to an exclusive license within the territory described in the amended 
bill as that wherein the acts of infringement stated in the bill are 
alleged to hâve occurred. The amended bill, in paragraphs 20, 21, 
and 22, under the provisions of equity nile 21, makes the following 
statement and avoidance of one of the supposed défenses to the bill: 

"(20) And your orator further shows unto your lionors that It is claimed 
and pretended by the respondent that at the time of the commencement of 
the suit herein, and for more than six years prlor thereto, the Bowers South- 
ern Dredging Company, a corporation created under the laws of the state of 
Texas, owned and possessed certain exclusive rights and privilèges to practlce 
the Inventions covered by said letters patent in the territory where the in- 
fringing acts of the respondent herelnbefore alleged were committed, and 
that sald exclusive rights are chargea by the allégations of the bill of com- 
plaint to hâve been infringed by the respondent, for which reason it is clalm- 
ed and pretended by the respondent that the Bowers Southern Dredging Com- 
pany is a necessary and indispensable party complainant herein, and must be 
joined as a party complainant herein with your orator, and that your orator 
cannot alone malntaln this suit, and for that reason it must be abated ; but 
your orator avers that such pretense of the respondent is unsound both in 
point of law and fact, and in that behalf your orator avers the facts to be 
as follows: That on July 6, A. D. 1899, your ora±or entered into a written 
agreement with Charles Clarke & Co., a copartnership consistlng of Charles 
Olarke, R. P. Clarke, and Charles Clarke, Jr., ail of Galveston, in the state 
of Texas, whereby it was covenanted and agreed that a corporation should 
be formed called the Bowers Southern Dredging Company, and Immediately 
after Its formation said Charles Clarke & Co. should convey to It certain 
dredging machines containlng the inventions covered by your orator's patents 
ovraed by said Charles Clarke & Co., and certain unflnished contracts for 
dredging, and that immediately after the formation of said corporation your 
orator should convey to it the sole and exclusive right and license to use in 
the territory (herehiafter described, and to build for use in said territory), 
but in no other place or places, during the lives of your orator's patents here- 
in sued on, hydraullc dredging machines covered by said letters patent, re- 
serving to your orator, however, the rlght to build in said territory and sell 
to the United States government for use thereln one of such machines, and 
also the rlght to build such machines In said territory for use outside there- 
of, and also the exclusive right to build, use, and sell machines in said terri- 
tory for mining purposes— that is to say, for recovering the precious metals 
from the bottoms of waterways — that the territory covered by sald proposed 
license conunenced at the boundary Une between the United States and Mexico 
on the Grulf of Mexico, and extended to Key West near the southem point 
of the penlnsula of Florida, belng that portion of the Gulf of Mexico with- 
in the jurisdiction of the United States, tôgether with its trlbutary waters, 
save and except Matagorda Bay and its tributaries, and the Mississippi river 
and its tributaries north of the clty of Memphis, in Tennessee. 

"(21) And your orator further shows unto your honors that thereafter the 
corporation provlded for in said agreement of July 0, 1S99, was created un- 
der the laws of Texas and was called the Bowers Southern Dredging Com- 
pany; that immediately after Its incorporation said Charles Clarke & Co. 
conveyed to it the said dredging machines and other property and unflnished 
contracts which by sald agi-eement they had covenanted to convey ; that, after 
the formation of sald corporation, your orator did not convey nor bas he ever 
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coiiveyed to saitl corporation Bowers Southern Dredging Company tlie sole and 
exclusive or any right and lleense to use In said territory, or to build for use 
therein duriug the lives of the patents sued on or eitlier of tliern, auy hy- 
di-aulie dredgln.s" uiacdiiue covered by said letters patent or eitlier of them, nor 
uny exclut^ive or otUer riglit or lieense under said patents or eitlier of them, 
but the said lîowers Southern Dredging Company continuously aller its in- 
corporation and up to the tinie of tlie commeueeinent of this suit niade and 
used and is iiow UKii).<i: in the territory aforesald hydraulic dredging machines 
contaiuing the inventions patented by the letters patent sued ou horein, and 
without protest or hindrauce from your orator and by and with his knovvledge 
und implied consent. 

"(22) And your orator further shows unto your houors that this suit was in- 
stituted and is being prosecuted with the Isnowledge and consent of the Bow- 
ers Southern Dredging Company, and for its use and beneflt, as well as for the 
use and benefit of your orator. * • * " 

The plea asserts this very défense, substantially as prevised in the 
bill, except that it dénies (on information and belief) complainant's 
allégations that he has not conveyed to the Bowers Southern Dredging 
Company the rights admitted by him to hâve been agreed to be con- 
veyed, and that the présent suit is being prosecuted for any "proper 
use or benefit" of complainant personally. 

The complainant has now caused this plea to be set down for argu- 
ment under the provisions of equity rule 33, challenging its légal suf- 
ficiency on two grounds, viz. : (1) That on the merits the plea is in- 
sufficient in law to show that the Bowers Southern Dredging Com- 
pany is either a necessary or proper party complainant; and (2) that 
the plea is too vague and indefinite, and that it is insufficient to raise 
the allégations it seeks to raise by reason of the fact that it does not 
contain sufiîcient averments of fact, but consists too largely of mère 
conclusions of law. 

Before addressing ourselves to the considération of thèse questions, 
or either of them, let us consider the prayer of the amended bill and' 
see what relief is prayed for therein. The bill, inter alla, prays : 

"That the said respondent be directed to pay to your orator the damages 
he has sustained and the gains, profits, and adyantages realized by the re- 
spondent from and by reason of the Infringement aforesald, together with its 
costs of this suit." 

The bill further prays for injunction and gênerai relief. 

This prayer, taken in connection with the averments of the bill in 
respect to the équitable interest of the Bowers Southern Dredging 
Company in the patents within the territory mentioned in the bill, 
make it clear that the plairitifï herein seeks to recover ail damages 
and profits accruing from the alleged infringement, as well those 
equitably belonging to the Bowers Southern Dredging Company, as 
those, if any, equitably belonging to plaintitï personally. This fact is 
further revealed by the averment in paragraph 22 of the amended 
bill that this suit is being prosecuted with the knowledge and consent 
of the Bowers Southern Dredging Company, and for its use and bene- 
fit, as well as for the use and benefit of the plaintiff. Notwithstand- 
ing the language of the bill heretofore quoted, and contained in para- 
graphs 20, 21, and 22, it is apparent therefrom that the Bowers South- 
ern Dredging Company is equitably entitled to an exécution of the 
license agreed by Bowers to be conveyed to it, and it stands in the 
162 F.— 57 
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same relation to this suit as though that license Had been executed in 
writing. Littlefield v. Perry, 21 Wall. 205, 22 L. Ed. 580. In Wheel- 
er V. McCormick, Fed. Cas. No. 17,499, Judge Woodruff, in discuss- 
ing this subject and the doctrine that equity will regard that as donc 
which ought to be donc, says : 

"When tlie reissues were obtained, It was the plain duty of Wlieeler to 
make and deliver to the others such assignuieiits as the agreements pi-ovided 
for, and such as would hâve invested thei'.i wlth the légal title joiutly with 
hiuiself. Until then Wheeler might hâve sued at law upon his légal title for 
the joint benefït. In equity their title was (in the absence of any yroof of a 
release, reasslgnment, or of a rescission oî the agreement) as clear as his 
was at law. To this extent equity would regard that as done which ought to 
be done, and in equity their équitable title and immédiate riglit to share the 
proceeds of a recovery raade them necessary parties to a suit to recover for 
and to rèsti'ain infringéments, if that olxlection is raised. True, the com- 
plalnajat testifies that the agreemeut 'as far as the transfer of interest in the 
patents,: as ealled for in that writing, wâs never acted upon." ïhis is not 
sufflcient to avoid the effeçt of the agreement. It does not show that any 
chan"ge was made In the relations of the parties to the reissued patents." 

In the above case the équitable right was that of ari assignée, or 
joint owner* but the principle is equally applicable, sûb modo, to an 
exclusive licensee, or a licensee whose interests are allèged to be 
affected by ah alleged infringement, and such licensee has as much 
standing in a court of équitable jurisdiction as though the agreement 
fixing its rights had been reduced to writing and delivered. 

Rèferring to the maxim in equity that "equity regards that as done 
which ought to hâve been done," Story says (1 Eq. Jur. [13th Ed.] 
68) : 

"The trùe meaning of. this maxim is that equity will treât the subject-mat- 
ter as to collatéral coiiseîfii'ences and incidents in the same manner as If the 
flnal acts contempla ted by the parties had been executed exactly as they ought 
to hâve been, not as the parties ' mlght haye executed them. * * * 'Phe 
most common cases of the application of the rule are under agreements." 

See, also, Snell, Eq.. 37. 

At any rate, even under the averments of the amended bill, the 
Bowers Southern Dredging Company may be looked upon as an oral 
licensee of the patentée to the extent contemplated by the agreement, 
and its interest in the subject-matter of the suit is not denied in the 
bill, but is admitted, and complainant as,serts that he sues for its use 
and benefit. 

Much has been said by counsel in argument about what constitutes 
an "exclusive" license and what a "simple" license; and I think that 
in very mâny cases thèse terms hâve been used with little, if any, re- 
gard to their entire accuracy when nleasured by the rights actually 
conferred. In Waterman v. Mackenzie, 138 U. S. 252, 11 Sup. Ct. 
334, 34 L. Ed. 923, hereinafter referred to, Mr. Justice Gray holds 
that the exclusive right under the patent within and throughout a 
specified part of the United States to be an "assignment," properly 
speaking, and to veSt in the assignée a title to so much of the patent 
itself, with the right to sue infringers. A contract merely giving to 
the grantee a right to make or use, or vend, or to make, use, and 
vend, the invention within a specified district, is manifestly a simple 
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license, and conveys no sort of interest in the patent itself, and such 
a licensee's rights cannot be affected by any infringements of the 
patent within the specified district. A grant such as was contemplated 
by the agreement referred to in the amended bill is manifestly dif- 
férent froni either that denominated as an "assignment" by Mr. Jus- 
tice Gray in the case above mentioned, or the character of "simple" 
license just illustrated, and partakes of the nature of both, being so 
far exclusive as to prevent any one, even the patentée, from doing 
those things as to which the exclusive right is conferred upon the 
grantee, and, as to things permitted to the grantee and also réservée! 
to the grantor, or his subséquent grantees, being assimilated to what 
I hâve called a "simple" license. Such a grant seems to be of the 
character denominated by Judge Lowell in Hamniond v. Hunt, post, 
an "exclusive" license. I think the confusion and uncertainty hâve 
arisen from the fact that many courts and text-writers seem to hâve 
applied the term "exclusive license" to such a grant as Mr. Justice 
Gray says is properly an "assignment." 

Addressing ourselves to the question whether the Bow-ers Southern 
Dredging Company is a necessary or proper party to this suit, it 
may be said that, as a rule, where the courts hâve decided that an 
exclusive licensee for any purpose was not a "proper" party to a 
suit in equity for the infringement of a patent under which the li- 
censee claimed, it was apparently because no interest of the licensee 
could be aflfected by the decree. Thus in Nellis v. Pennock Mfg. Co. 
(C. C.) 13 Fed. 455, Judge McKennan, in answering the contention 
that Wheeler, Melick & Co. had such an interest in one of the pat- 
ents that they were necessary parties to the suit, shows that thèse 
parties had an agreement with the former owner of the patent, where- 
by they acquired "the exclusive right under said recited letters pat- 
ent to manufacture and sell a certain hay elevator, which has a mov- 
able point, which also serves as and performs the functions of prongs 
or barbs to sustain the hay." This language, it is pointed out by the 
learned judge, does not constitute an assignment of an exclusive in- 
terest in the entire monopoly for the whole or any part of the United 
States. "It is a license only to manufacture and sell exclusively a 
specified form of hay elevator, covered by the Walker patent, the béné- 
ficiai ownership of it as to ail other forms of hay forks, and the légal 
title to it, remaining in D. B. Rogers & Sons. * * * Under ail 
the décisions, the représentatives of such an interest are not indis- 
pensable parties to a suit upon the patent. Nor are they even proper 
parties hère, because the decree asked for will not alïect their inter- 
ests, and they hâve since the commencement of this suit released to 
the complainants ail rights and interest which they might hâve under 
the patents in suit." It is undoubtedly true that the owner of the 
whole or any undivided part of the monopoly is as necessary a par- 
ty to a suit in equity for the infringement of a patent, as in a suit at 
law for damages. 

In considering the question whether the Bowers Southern Dredg- 
ing Company ought to be made a party to this proceeding for any 
purpose, we are left in some doubt by the authorities. That it is 
beneficially înterested in the litigation is both admitted by the bill 
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itself and aiso appears from averments therein anticipatîve of the 
défense made by the plea, and from similar averments in the plea. 
However, under ail the authoritative décisions that I hâve been able 
to find, the' matter résolves itself now to a question addressing itself 
to the Sound discrétion of the court under gênerai equity principles, 
and not dépendent at ail upon any open question as to the prope- 
construction of section 4898, Rev. St. (U. S. Comp. St. 1901, p. 3387). 
I frankly confess that, were the proper construction of that section 
an open question, I might be inclined to hold that, where the section 
says that the patentée or his assigns or légal représentatives "may 
in like manner grant and convey an exclusive right under his patent 
to the whole or any specified part of the United States," an agree- 
ment like the one referred to in the bill would, when executed, con- 
vey an undivided interest in the patent itself, and I hâve thought that 
certain language in the opinion in Littlefield v. Perry, 31 Wall. 305, 
22 L,. Ed. 579, gave color to that view. My personal view was pred- 
• icated upon the use, in the statute, of the words "an exclusive right" 
as contradistinguished to the words "the exclusive rights," and there- 
fore protecting the grant or conveyance of any one or more of the 
substantial property rights under the patent where they had become 
the exclusive property of a grantee, to the extent of requiring that 
such grantee should be made a party to any suit for the infringement 
of such rights under the patent. That question, however, is no longer 
on open one. In Waterman v. Mackenzie, 138 U. S. 252, 11 Sup. Ct. 
334, 34 L. Ed. 923, the court, by Mr. Justice Gray, says : 

"Tlie patentée or his assigns may, by Instrument in writing, assign, grant, 
and convey eitHer (1) the whole patent, comprlsing the exclusive right to 
make, use, and vend the invention throughout the United States ; or (2) an 
undivided part or share of that exclusive right; or (3) the exclusive right 
under the patent within and throughout a speclfled part of the United States. 
Rev. St. § 4898. A transfer of elther of thèse three klnds of Interests Is an 
assignment, properly speaking, and vests in the assignée a tltle in so much 
of the patent Itself, wlth a right to sue infringors ; in the second case, jolnt- 
ly with the assigner ; In the flrst and third cases, in the name of the assignée 
alone. Any assignment or transfer short of One of thèse is a mère license, 
giving the llcensee no tltle in the patent, and no right to sue at law in his 
own name for an Infringement. Rev. St. § 4919 (U. S. Ciomp. St. 1901, p. 3394) ; 
Gayler v. Wilder, 10 How. 477, 494, 49S, 13 L. Ed. 504; Moore v. Marsh, 7 
Wall. 515, 19 L. Ed. 37. In equity, as at law, when the transfer amounts to a 
llcense only, the tltle remains in the owner of the patent ; and suit must be 
brought in his name, and never In the name of the licensee alone, unless that 
Is necessary to prevent an absolute failure of justice, as where the patentée 
is the infringer and cannot sue hlmself. Any rights of the licensee must be 
enforced throngh or In the name of the owner of the patent, and perhaps, if 
necessary to protect the rights of ail parties, jolnlng the licensee with hlm 
as a plaftitlff. Rev. St. § 4921 (U. S. Comp. St. 1901, p. 3305) ; Littlefield v. 
Perry, 21 Wall. 205, 223, 22 L. Ed. 577 ; Paper Bag Oases, 105 U. S. 706, 771, 
26 L. Ed. 959 ; Birdsell v. Shallol, 112 U. S. 485-487, 5 Sup. Ct. 244, 28 L. 
Ed. 768. And see Renard v. Levensteln. 2 Hem. & Mil. 628. Whether a trans- 
fer of a partleular right or Interest under a patent is an assignment does not 
dépend upon the name by which It calls itself, but upon the lega] efCect of Its 
provisions. For Instance, a grant of an exclusive right to make, use, and 
vend two patented machines wlthln a certain district is an assignment, and 
gives the grantee the right to sue in his own name for an infringement with- 
in the district because the right, although Umited to making, uslng, and ven4- 
ing two machines, excluding ail other per.sons, even the patentée, from mak- 
ing, using, or vendiug like machines within the district. Wilson v. Eoussea\i, 
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4 How. 646, 686, 11 L. Ed. 1141. On the other hand, the grant of an exclu- 
sive riglit under the patent Tvlthin a certain district, which does not include 
the right to make, and the right to use, and the right to sell, is not a grant 
of a tltle In the whole patent right wlthln the district, and Is therefore only 
a llcense. Such, for instance, is a grant of 'the full and exclusive right to 
make and vend' wlthln a certain district, reserving to the grautor the right 
to make wlthin the district to be sold outslde of it. Gayler v. Wilder, above 
clted. So is a grant of 'the exclusive right to make and use,' Mit not to sell, 
patented machines within a certain district. Mitchell v. Ilawley, 16 Wall. 
544, 21 L. Ed. 322. So is an instrument granting 'the sole right and privilège 
of manufacturing and selling' patented articles, and not expressly authorizing 
their use, because, though thls might carry by implication the right to use 
articles xnade under the patent by the licensee, it certainly would not au- 
thorize him to use such articles made by others. Hayward v. Andrews, 106 
U. S. 672, 1 Sup. et. 544, 27 L. Ed. 271. See, also, Oliver v. Eumford Chemical 
Works, 109 U. S. 75, 3 Sup. Ct. 61, 27 L. Ed. 862." 

In Birdsell v. Shaliol, 112 U. S. 485, 486, 5 Sup. Ct. 244, 28 I,. Ed. 
768, 769, Mr. Justice Gray, speaking for the court, said: 

"A licensee of a patent cannot brin g a suit in his own name at law or In 
oqulty for its infringement by a Etranger. An action at law for the beneflt 
of the licensee must be brought in the name of the patentée alone. A suit 
In pquity niay be brought by the patentée and the licensee together. Gayler 
V. Wilder, 10 How. 477, 495, 13 L. Ed. 504 ; Littlefleld v. Perry, 21 Wall. 205, 
223, 22 L. Ed. 577 ; Paper Bag Cases, 105 U. S. 766, 771, 26 Ia Ed. 959. In a 
suit in eqnity brought by the patentée alone, if the défendant seasonably ob- 
jected to the nonjoindef of the licensee, the court might, as Judge Lowell did 
In Hammond v. Hunt, 4 Ban. & A. 111, Fed. Cas. No. 6,003, order him to be 
jolned. But, when a suit in equlty has been brought and prosecuted in the 
name of the patentée alone, with the licensee's consent and concurrence, to 
final judgment, from which, if for too small a sum, an appeal might hâve been 
taken in the name of the patentée, we should hesitate to say that the licensee, 
merely because he was not a formai plaIntIfC in that suit, could bring a new 
suit to recover damages against the same défendant for the same infringe- 
ment" 

The above cases are bindîng authority upon this court upon the 
points (1) that the holder of such a right as would be conferred by 
an executed agreement such as the one referred to in the amended 
bill in this case is merely a licensee, and not an assignée; (2) that 
such a licensee cannot sue in his own name in equity, except in a case 
where the infringer is the patentée himself; and (3) that such a li- 
censee is not a necessary party to a suit in equity for an infringement, 
but, where the objection is seasonably made by the défendant, is a 
proper party if his interests are to be affected by the decree, and may 
be made a party in the discrétion of the court. 

The only remaining question is whether the court in the exercise 
of a Sound discrétion should direct that the Bowers Southern Dredg- 
ing Company be made a party défendant in this case. The case of 
Hammond v. Hunt, referred to in Birdsell v. Shaliol, supra, and also 
reported in Fed. Cas. No. 6,003, in which Judge Lowell sustained a 
plea for want of parties, is interesting, in that it held that an "ex- 
clusive licensee" is a necessary party to a suit in equity for infringe- 
ment, and defined what Judge Lowell calls an "exclusive license" to 
be "one which does not amount to an assignment by reason of some- 
thing reserved to the patentée, as in Gayler v. Wilder, 10 How. (51 
U. S.) 477, 13 L. Ed. 504, where the patentée excepted out of his 
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grant the right to make machines within a certain part of the ter- 
ritory granted:" The Suprême Court designated the Hcense in Gay- 
1er V. Wilder a "mère license," but, as that term was used in contra- 
distinction to the term "assignment," I am of opinion that it is not 
improperly called an "exclusive license" by Judge Lowell, and I also 
think the license referred to in Gayler v. Wilder was, in many re- 
spects, similar to that contemplated in the agreement recited or re- 
ferred to in the amended bill in this case, and that, if the décision in 
Hammond v. Hunt were settled law, it would be necessary to hold 
that the Bowers Southern Dredging Company was a necessary party 
in the case. However, I do not so read the Suprême Court cases, but, 
recalling the cautious language of Mr. Justice Gray in the conclud- 
ing paragraph quoted from Birdsell v. Shaliol, supra, I do think that 
the licensee is a proper party to the case, and, even though it is 
averred by the plaintiff in his amended bill that the suit is being pros- 
ecuted in the name of the patentée with the knowledge and consent 
of the licensee, as well as for its benefît, it is entirely proper for the 
court, for the purpose of finally concluding ail persons interested, and 
thus preventing the possibility of future litigation touching the same 
subject-matter, to require the licensee to be joined as a proper party 
plaintifï thereto. See Story on Equity Pleading (lOth Ed.) c. 4, § 72, 
pp. 73-75. 

In accordance with this view, an order may be entered sustaining 
the plea for want of proper parties plaintifif, but with leave to further 
amend the amended bill herein within 30 days from this date by join- 
ing the Bowers Southern Dredging Company as a party plaintifï. 



KAISER et al. v. BORTEL et al. 

(Circuit Court, N. D. New Yorli. July 28, 1908.) 

Patents— Suit fob Infringement— Misjoindeb of Parties oe Causes. 

Joint owners of oue 'patent, one of whoin is also sole owiier of anotlier 
patent, cannot join In a suit In equity for the infringenient of botli, al- 
tliough it is alleged that the devices of the two are capable of conjoint 
use and are so used by complainants, and that défendants jointly in- 
f rinse both patents, where it is not alleged that they make, vend, or 
use any single device which iuf ringes both. 

In Equity. On demurrer to bill of complaint in suit for infringe- 
ment of two patents on the grounds there are two separate and dis- 
tinct causes of action stated, and that ail th<e parties complainant are 
not interested in both, that there is a misjoinder of parties complain- 
ant, and thebill does not charge conjoint use of device of both patents 
by the défendants in one and the same structure. 

Robinson, Martin & Jones, for complainants. 
Howard P. Denison, for défendants. 

RAY, District Judge. Lipman Kaiser, complainant, is "the sole 
owner of ^H rights and privilèges granted and secured or intended to 
be granted, and secured by said letters patent" viz., patent to Rug- 
giero and Bongiorno for "Horn for phonographs or similar machines," 
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No. 770,024, dated Sept. 13, 1904. The complainant Alfred R. Cun- 
nius is the owner of a one half interest in letters patent issued to him 
March 7, 1905, for "Trumpet for talking-machines," No. 784,385, and 
he has assigned the other half interest therein to the complainant Kai- 
ser. The suit is for infringement of both letters patent. The inven- 
tions or devices described in both letters patent are capable of conjoint 
use, and complainants do so use them ; but there is no allégation that 
défendants so use them, or that complainants are united in business as 
copartners, or otherwise, except it is alleged that they do conjointly < 
use the said patented inventions. Kaiser has not transferred any in- 
terest in the patent for hom for phonographs to Cunnius so far as ap- 
pears. The bill of complaint contains the following: 

"(6) * * • That the Inventions and Improvements shown, described, 
and claimed In said letters patent Nos. 770,024 and 784,385, are of such a 
character as to be capable of conjoint use In one and the same devlce, and 
are thus conjointly used by your orators In one and the same devlce." 

"(9) * • * That the said défendants, * • * in infringement of the 
aforesaid letters patent Nos. 770,024 and 784,385, dld, as your orators are 
Inf ormed and believe, unlawf ully and wrongfully, and In défiance of the rights 
of your orators, in the clty of Syracuse, In the county of Onondaga, and state 
of New York, and wlthin the Northern district of New York, and elsewherc' 
in the United States, jointly make and use, and vend to others to be used, 
horns for phonographs or similar machines and trumpets for talking-ma- 
chines, substantially similar In some or ail of the material parts thereof, to 
the improvements set forth and claimed in the aforesaid letters patent Nos. 
770,024 and 784,385, and that they still continue so to do. * • * 

"(10) • • » That the said défendants hâve made and sold and used, 
and are making, selling, and using, large quantities of the said infringing 
horns for phonographs or similar machines and trumpets for talking-machines, 
and hâve large quantities on hand whlch they are offerlng for sale, and that 
they hâve made and received large profits and advantages therefrom, but to 
what extent and how much exactly your orators do not know and pray dls- 
covery thereof." 

Hère is an allégation that both défendants hâve infringed each pat- 
ent ; but, for anything that appears, Cunnius has no interest whâtever 
in the infringement of letters patent No. 770,024, hom for phono- 
graphs, except that he and Kaiser do use the invention of both pat- 
ents conjointly; but this fact gives Cunnius no interest in the right 
to enjoin défendants from infringing that patent or in a recovery of 
profits or damages for such infringement. That cause of action ré- 
sides in Kaiser solely. He owns the patent and ail interest in it. 
What right has Cunnius to maintain an action against the défend- 
ants for their infringement of that patent ? And how is he interested 
in the question of such infringement, how does it affect him? That 
he is using it with Kaiser, presumably with Kaiser's consent, does 
not make him joint owner or a sole licensee. As to the other patent. 
No. 784,385, "trumpet for talking-machines," both complainants are 
owners, and both are interested to maintain the suit, and as défend- 
ants are "jointly" making and using, and vending to others to be 
used, the said patented device, both défendants are properly united in 
the one action so far as that patent and that infringement is concerned. 

We hâve this state of facts, viz. : Kaiser and Cunnius own one pat- 
ent. Kaiser owns the other patent, Kaiser and Cunnius use the pat- 
ented devices conjointly, and they are capable of being so used, and .so 
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far they are united in business ; but the extent of the right of Cunnius 
in the hom for phonographs patent is measured by the mère fact that 
he and Kaiser do use that invention conjointly with the other. We 
imply a license to Cunnius so to do — a consent that he may — but this 
is far from showing an interest in Cunnius to enjoin others from in- 
fringing that patent. So far as appears, the infringement of each 
patent by défendants is a separate and distinct act. It is not charged 
that défendants jointly make and use, or vend to others to use, a 
• single device which infringes both patents ; that is, they do not make 
or sell an infringing device which embodies in one and the same struc- 
ture the inventions claimed in both of the patents in suit. That a sep- 
arate and distinct action by Kaiser alone on his patent No. 770,024 
against both défendants would lie is plain. So far as appears, the in- 
fringement of the patent owned by him solely in no way affects or con- 
cerns Cunnius or the patent or patented invention in which he has an 
interest. As to the other patent both complainants and both défend- 
ants are necessary parties. It is not even alleged that the investiga- 
tion of the validity of the one patent involves that of the other or 
that the investigation of the acts constituting an infringement of the 
'one p,atent in any way involves an investigation of the acts constitut- 
ing an infringement of the other. I do not understand that, where the 
objection is taken in time, the mère fact that two complainants own 
a patent for one invention, and one of them owns another patent for 
another invention, and two or more persons are jointly infringing both 
patents, that one suit by both complainants may investigate both mat- 
ters simply for the reason that the patented devices are capable of con- 
joint use and both complainants do use them conjointîy. It is true that 
the law abhors a multiplicity of actions when it may be avoided, but 
this does not justify the union in one action of two distinct subject- 
matters in which only one of the complainants is concerned. The fact 
that thèse patented devices are capable of conjoint use by both défend- 
ants is not an allégation that they do use them conjointly, and that 
therefore an investigation of the acts alleged to constitute an infringe- 
ment of the one will involve an investigation of the acts alleged to 
constitute an infringement of the other. The court may go far to 
permit the joinder of différent causes of action in a patent case where 
the issues are largely the same and the évidence must be substantially 
the same as to infringing acts even if both complainants are not legal- 
ly concerned in both causes of action, provided both complainants hâve 
some equity or équitable interest in ail the patents infringed, so that 
their interests are affected by the infringement. 

I find no case that is on ail fours with this. In Huber and Boyle 
V. Myers Sanitary Depot (C. C.) 34 Ked. 753, Huber owned one of 
the patents sued upon and was sole and exclusive licensee of the other 
patent sued upon, which was owned by complainant Boyle. The de- 
fendant made and sold machines each of which infringed both pat- 
ents. Huber was entitled to maintain the action on his own patent 
and also on the Boyle patent by joining Boyle as complainant (North 
V. Kershaw, 4 Blatchf. 70, Fed. Cas. No. 10,311), but still Boyle was 
not interested in the patent owned solelv by Huber. However, the 
apparatus or machine made and sold by défendant infringed both pat- 
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ents. Hence tlîe proof of infringement as to botH was largely the 
same, and Boyle was a necessary party, in any event as to the Boyle 
patent, but not as to the Huber patent. There is little différence be- 
tween that case and the one now before this court in one aspect that 
of involving both patents in the one litigation, except that there the 
machine made by défendant inf ringed both patents, while hère both de- 
fendants infringe each patent, but not by making or selling a single 
apparatus or device which infringes both patents. In so infringing 
they act jointly. In the Huber Case both complainants and the défend- 
ant were necessary parties as to the Boyle patent, but not as to the 
other, still, both patents being infringed by the défendant, such de- 
fendant could not be harmed by litigating both patents in the same 
suit. The acts of the défendants in infringing both patents inust be 
investigated, if two actions were brought, twice over, while, if only 
one action was brought, the défendants would be saved the trouble 
and expense of going over the same évidence on that subject twice. 
Hère the situation is somewhat différent. As Cunnius bas no inter- 
est in the Kaiser or horn patent, and one of the devices made by one 
défendant and one device made by the other infringe one patent 
only, and the other device made by the one défendant and the other 
device made by the other défendant infringe the other patent only, 
the trial of the question of infringement of the one patent in no way 
aids or învolves the question of the infringement of the other patent. 
Still each défendant must answer as to the validity of cach patent and 
as to his infringement of it in one suit, or in two suits, if two arc 
brought, and if Cunnius is content to be a complainant as to his pat- 
ent, or the one in which he bas an interest, in the same suit with Kai- 
ser on his patent and submit to the delay and expense incident to the 
trial of the infringement of the Kaiser patent, I do not see how one 
or both of the défendants can seriously complain. Uniting both caus- 
es of action in one suit in some aspects aids the défendants. In no 
way can it seriously embarrass them. Cunnius, in effect and to some 
extent, seems to be an oral licensee of the Kaiser patent, but not a 
sole licensee. 

In Sharplés et al. v. Moseley Mfg. Co. (C. C.) 75 Fed. 595, both 
complainants owned one patent sued upon, and one of the said com- 
plainants owned the other patent in suit, of which the other complain- 
ant was exclusive oral licensee. The single device made by défendant 
infringed both patents. Judge Wheeler said : 

"The entire right of both patents Is In the plaintiffs between them withoiit 
any outstanding interest to menace the défendant In any other suit." 

If two suits had been brought against the défendant, both complain- 
ants would hâve been necessary parties complainant in each suit, and 
the évidence as to the infringing acts in the one would hâve been a 
substantial duplication of that in the other. However, Judge Wheeler 
based his décision on the ground stated. I am not willing to hold that 
two complainants each owning a patent solely may sue in one action a 
défendant who is making two devices, one of which infringes one of the 
patents sued upon, and the other of which infringes the other patent 
sued upon, on the ground that the two complainants own the entire 
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right to both patents, so that there is no outstanding interest to menace 
défendant in another suit, and I do not think that is the fair import of 
Judge Whçeler's décision. In that case the one act and device of 
the défendant infringed both patents, and both the complainants were 
interested in and necessary parties to a suit for the infringement of each 
patent. Such is not this case. 

In Chisholm et al. v. Johnson (C. C.) 106 Fed. 191, 210, 214, there 
were three complainants. They sued as copartners and sought re- 
lief in that capacity. The patents were not owned by the firm, how- 
ever, but it was operating under them. Presumably the firm was li- 
censed to use them. As hère, the full or spécifie extent of tlieir rights 
did not appear. Two of the patents sued upon were owned by ail 
three of the complainants jointly or in common, in their individual 
capacity, and the two other patents sued upon were owned solely by 
one of such complaints. In that case the complainants waived dam- 
ages and profits, so that it became a question of an injunction merely. 
Thç bill aiso alleged that the four patents sued upon were capable of 
conjoint use in the same structure, and that the défendant so used 
them in his alleged infringing structure. Hence the defendant's in- 
fringing act injured ail the complainants, although in unequal degrees. 
Ail the complainants, as copartners operating under ail the four pat- 
ents, were injured by the same act of the défendant. Of course, in 
that case, the défendant might contest the validity of ail four pat- 
ents, and this would or might involve four distinct issues, for there 
were four alleged inventions. This he could do in a single suit as 
well as in two, three, or four suits. He might succeed as to one or 
more, but not ail; but, costs being in the discrétion of the court, he 
would not be harmed, seriously at least. In the Chisholm Case, Judge 
Bradford, near the close of his opinion, says : 

"The objection of mlsjolnder of parties, had it beeu taken by demurrer or 
plea, possibly would hâve beeu entltUd to greater vveight. The joluder of 
patent ovvuers as complainauts, where some of them hâve no légal owuership 
of or légal Interest in some of the i)rtt«nts sued on, Is a course which general- 
iy should not be encouraged. But the objection having been first ralsed b.r 
ansv^er, and not having been broiight to the attention of the court until final 
hearing il cannot, in vieW of the ijartlcular eircunistances of this case, be 
sustained." 

Hère the objection is raised by demurrer. I am of the opinion that 
the difficulties can be remedied by amendments to the bill of complaint, 
but that the demurrer must be sustained. If the défendants' patented 
inventions are capable of conjoint use by the défendants in one struc- 
ture, and they are so using them, this averment should be in the bill 
of complaint. It is not there even by fair inference. So the busi- 
ness relations or connections of the complainants as between them- 
selves in the use of thèse patents and the nature and extent of their 
right to use the inventions covered thereby should be more fully set 
forth. When this is donc, the court can see whether it is a proper 
case for the trial of ail the questions involved in one suit, and wheth- 
er thèse complainants should be permitted to unité the two causes 
of action in one bill. I do not think the authorities cited will permit 
me to overrule this demurrer. 
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In 1 Foster's Fédéral Practice (3d Ed.) § 77, pp. 225, 22G, it is said: 

"A bill to enjoln the Infringement of several distinct patents lias beeu tield 
multifarious, but if ail the patents are infringed in the use of or iiiauutacture 
of a single machine, process, manufacture, or composition of niatter, and It 
is so alleged, the bill is good. It bas been said that the complainant 'shquld 
aver that said inventions are capable on conjoint as well as separate use, and 
are so used by the défendants.' An amendment adding such an averment will 
be allowed upon a demurrer." 

See Hayes v. Dayton (C. C.) 8 Fed. 702; Shickle v. South St. 
Louis F. Co. (C. C.) 22 Fed. 105 ; Thomas H. El. Co. v. Sperry El. 
Co. (C. C.) 46 Fed. 75; Louden M. Co. v. M. W. & Co. (G. C.) 96 
Fed. 232; Gamewell F. A. Tel. Co. v. Chillicothe (C. C.) 7 Fed. 351; 
Nellis V. McLanahan, 6 Fish. Pat. Cas. 286, Fed. Cas. No. 10,099. 

I think Foster, supra, correctly states the rule as applicable to pat- 
ent cases. This same view is taken in Daimler Mfg. Co. et al. v. 
Conklin (C. C.) 145 Fed. 955, per Hazel, District Judge. 

The demurrer is sustained, but without costs, and complainants 
may hâve 30 days in which to serve an amended bill. 



TRUAX V. GEORGE F. CHILOS ADJITSTABIJC PARLOR CHAIE CO. et al. 
(Circuit Court, N. D. Illinois, N. D. March 5, 1894.) 

No. 21,790. 

1. Patents — Anticipation. 

Devices and publications leading up to, but not fully acconiplishlng, a 
desired end, do not anticipate an invention which for the first time ef- 
fectively meets ail requirements and successfully accomplishes such end. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 71.] 

2. SaME—InFBINGEMENT— SUBGICAr, PUMP. 

The Allen patent. No. 424,944, for a surgieal pump for use in the trans- 
fusion of blood and for similar purposes. in which it is necessary that the 
flow of the liquid as to volume and speed should be subject to the mcst 
délicate and exact eontrol by the operator, was not anticipated and dis- 
closes invention; also held infringed. 

In Equity. 

Offield & Towle, for complainant. 
J. H. Whipple, for défendants. 

GROSSCUP, District Judge. The bill in this case is to enjoin the 
défendants from infringing Letters Patent 305,327, 424,944 and 425,- 
015, covering an alleged improvement in instruments for the trans- 
fusion of blood and other purposes. The first patent was granted on 
June 21, 1887, and the two latter April 8, 1890. The défendants al- 
lège anticipation, non-patentability, and non-infringement. 

The complainant relies chiefly upon the claims of the two patents 
last named, and in the view I hâve taken of this case, it is unnecessary 
to consider more than the claims of the second patent No. 424,944. 

The conception of the transfusion of blood from one individual to 
another is not new. The complainant, who cornes in under the rights 
of Allen, the patentée, claims no patent upon that conception, and coukl 
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obtain none had it been original with Allen. Neither are tlie devices 
for the gênerai purpose of pumping or transmitting fluids by means 
of an elastic hose, encircling the inside of a metallic case, and sub- 
jected to pressure from a roller revolved thereon, new. ' Thèse devices 
were in use for many years before Allen's patent, and could, when the 
idea of transfusing blood was conceived, hâve been easily adapted to 
that purpose, had there been nothing in the opération that required 
further considération than the mère transmission of the blood fluid 
from one person to another. ^ 

Allen, however, is entitled to be regarded as a pioneer in the field 
of adapting thèse old devices to this highly useful purpose. The only 
thing that approaches an anticipation of his effort in this direction is 
the French publication of July 15, 1874, which discloses an apparatus 
consisting of a tube of rubber, rolled on the interior of a wheel, on 
which is pressed a roller set in motion by a crank. The tube once fiU- 
ed, the roller, in turning, forces the liquid forwafd, and thus leaves a 
vacuum, which, in turn, draws in a new quantity of the liquid. It was 
so adjusted that at each révolution of the crank, there passed through 
three centimètres cubes of blood, thus permitting of the exact measure- 
ment of the quantity transfused. 

This publication is a sufficient guide to the construction of an in- 
strument, by which the old devices of an elastic rubber tube, within a 
metallic case, opéra ted upon by a roller, may be adapted to the new 
purpose of transfusing blood. If Allen has made no advance upon 
the thought thus set forth, complainant is not entitled to the relief 
now sought. But, while the gênerai device was old, and this French 
publication pointed out a method of its adaptation to a new purpose, 
the field. of practical instruments for this purpose remained unoccupied 
until Allen entered it with his first invention. Provided with the old 
device and the French hint to its new adaptation, he began his labors 
which hâve resulted in the présent perfected and highly useful surgical 
pump. 

The subject-matter upon which his invention was to operate was, in 
ail essential respects, practically noyel, and highly délicate. The trans- 
fusion of blood from one individual to another, or of fluids into, or 
from, individuals, required considérations not applicable to the uses 
to which thèse pumps had been previously put. The old devices were, 
possibly, capable of measuring the quantity of fluids passed, and of be- 
ing so adjusted as to regulate the rapidity or volume of the flow. In 
none of them, however, v^^as there any means of such régulation, ex- 
cept by a stoppage of the flow, and readjustment of the roller; and 
in ail of them, when employed in the transfusion of blood, there was 
great danger of the introduction of air, or of the coagulation of the 
fluids, whereby, in a majority of cases, death was caused. At just this 
point, and in this respect was the defect of the previous devices as sur- 
gical pumps. In his first invention, Allen created a device whereby 
the fluid could be transmitted by continuons moving pressure from one 
point to another, without exposing it either to the air, or the danger of 
coagulation. In his later devices, and especially in the one No. 424,- 
.944, he introduced a method, whereby the volume and speed of the 
moving liquid could be controlled by an apparatus independent of the 



TBTJAX V. GEOEUE F. CHILDS ADJU8TABLK PAELOK CHAIR CO. 909 

mechanism which operated the roller. This, for the first time, put 
into the power of the surgeon, the most délicate control of the flow, 
harmoniously with its uninterrupted continuance. Possessed of this 
instrument the surgeon could without appréciable suspension cf the 
current, either reverse it, or cause it to be enlarged or diminished. I 
regard this as not simply advantageous but highly essential to an 
effective surgical pump. Allen seems to hâve been the first fo realize 
that this niechanical eflfect could be accomplished only by the corn- 
bination in one instrument of two moving mechanisms wholly inde- 
pendent of each other. He accomplished this by a mechanism which is 
described in his patent as follows : 

Within the case is the arbor G, one end of whleh is journaled in the front 
plate, and the other, in the back plate. * * * Attached to the arbor G, and 
extendlng laterally therefrom, is the bar I, to the opposite extremity of which 
is hinged the bar J, which is in turn, eonnected with the riller carriage L, for 
the roller end. Beyond the carriage Ij, the arm J is prolongea into the curved 
sprlng pièce K, which curves inward and backward, so that its extremity 
rests against the arbor G, when the pressure of the roller upon thé tube is 
released. 

The independent mechanism combined with the foregoing to regulate 
the pressure of the roller upon the tube is described as follows: 

"The arbor 6 is chambered concentrically and within this chamber is placed 
a supplemental arbor H, capable of turning within the arbor G, and projecting 
outside of the case A, on the opposite side to that upon which the crank is 
located. A thumb pièce is flxed upon the outer end of the arbor H, for turn- 
ing the same, and arm P, is fixed upon the arbor H, and projects laterally 
upon the same through the arbor G, which is slotted for that purpose. The 
Slot through the arbor 6 extends sufficiently far round to admit of the arm 
P being moved. * * * The slot is also locked at the point at whlçh the 
curved portion K rests upon the arbor, and the arm P and curved part K are 
therefore in position to act upon one another." 

The effect of this combination was such that by a pressure upon 
the thumb pièce upon the side of the case opposite to that of the crank, 
the arm attached to the inner arbor would thrust the arm attached to 
the outer arbor, and eonnected with the carriage of the roller, eut ward 
against the tube or, by a reverse motion, release it. This increase of 
pressure was easy, graduai, and within the control, at every point, of 
the surgeon, and at three différent points, caused the roller to be lock- 
ed independently of the fingers of the surgeon. The mechanism, in 
effect, put the pressure of the roller and, therefore, the flow of the 
fiuid transmitted efïectually under the fiinger of the surgeon. In my 
opinion, this was a patentable advance upon âll previous devices, or 
published conceptions. It made what was previously known adaptable, 
for the first time, in this délicate way, to the purposes of surgery. It 
was anticipated as every useful invention has been, by devices and sug- 
gestions leading up to this accomplishment. But, this combination is 
the first accomplishment, in point of needed delicacy, of the end sought. 
The French publication and the previous devices called to my atten- 
tion, undoubtedly carried Allen far toward the resuit attained, but 
they fell short of pointing out a surgical pump of the opération of 
which the surgeon was the complète master without interruption. Al- 
len's invention put within the power of the surgeon, not simply the flow 
and pressure of the blood, but such régulation without the intervention 
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of a moment's delay. This is a high considération and a great advance, 
in View of the purpose to which it is put. It means, in many cases, the 
saving of life where a moment's interruption would bring on death. 
I am impëlled, by thèse considérations, to grant to the complainant a 
libéral construction of the claims of patent 424,944. In my judgment, 
he is entitled to claims 1, 2, 6, 7, and 8 of that patent. 

The défendants' device without question borrows the central thought 
of complainant's invention. It is a combination in àll respects essen- 
tially like the complainant's device, except that the radical motion of 
the roller is produced by à moving wedge instead of the révolving bar. 
It is not necessary to détermine whether thèse two mechanisms are 
mechanical équivalents. It is my judgment that théy are, but whether 
this be true or not, the défendants device inf ringed upon the more gên- 
erai claim which I hâve allowed. 

For the foregoing reasons, an injunction will issue as prayed for in 
the bill. 



GLENDINNING, McLEISII & 00. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 22, 1908.) 

No. 5,151. 

CtrsTOMS DuTiES — Classification— Handkekchiefs. 

Tariff Act Jul.v 24, 1897, c. Il, § 1, Schedule J, par. 345, 30 Stat. 181 
(TJ. S. Comp. St. 1901, p. 1602), provldes for handkerchlefs, hemnied, hem- 
stitched, etc. ; the duty being Iricreased for each of thèse stages of élabora- 
tion. And paragraph 339, 30 Stat. 181 (U. S. Co»ip. St. 1901, p. 1662), 
provides a still higher rate for "handkerchlefs ♦ * * in part of lace 
* * * not elsewhere specially provided for." Held, that It was the 
Intention of Congress to advance the duty In aceordance wlth the ad- 
vancement of the goods in condition, and that henistltched lace-trimmed 
handkerchlefs are dutiable under the latter rather than the former para- 
graph. 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,688 (T. D. 28,594), in which the 
Board of General Appraisers affirmed the assessment of duty by the 
collector of customs at the port of New York. 

The opinion filed by the Board reads as follows : 

HOWELL, General Appraiser. The goods in question are linen handker- 
ehiefs, which are henistltched and lace trlmmed. They were assessed with 
duty at the rate of 60 per cent, ad valorem under Tariff Act July 24, 1897, c. 
11, § 1, Schedule J, par. 339, 30 Stat. 181 (U. S. Comp. St. 1901, p. 1662), the 
pertinent portion of which reads as follows: "Handkerchlefs * ♦ * and 
other articles made wholly or in part of lace, or in imitation of lace, « * * 
composed wholly or in chîef value of flax, cotton, or other vegetaWe flber, 
and not elsewhere specially provided for in this act." They are clalmed to be 
dutiable under paragraph 345 of sald act (30 Stat. 181 [U. S. Comp. St. 1901, 
p. 1662]), which reads as follows : "Handkerchiefs composed of flax, hemp. 
or ramie, or of which thèse substances, or elther of them, Is the compouent 
raaterlal of chief Value, whether in the pièce or ottierw-lse, and whether fln- 
ished or unflnisbed, not hemmed or hemmed only, iifty per centum ad valorem ; 
if hemstitched, or Imitation hemstitched, or revered, or wlth drawn threads, 
but not embroidered or inltialed, flfty-five per centum ad valorem." 

There is no dispute in this case as to the faets nor as to commercial désig- 
nation. The goods are concededly llnen handkerchiefs which are hemstitched 



GLENDINNING, m'LEISH & CO. V. UNITED STATES. 911 

and trimmed witli cotton lace. The only question presented for décision is: 
Which of the two paragraphs alwve citeiî more speclflcally provides for 
such handkercliièt's? In thelr brief, counsel for the Importers claim that the 
articles are covered by both of the paragraphs, and they iusist that the pro- 
vision for "handlserchiefs, henistitched," in paragraplî 345, is more spécifie, 
because it is vvithout limitation ; whereas, the provision in paragraph 339 for 
handlverehiefs in part of lace is qualified by the words "not elsewhere specially 
provided for." 

If thèse articles were covered by l)oth provisions, the présence of the phrase 
"not elSewhere specially provided for," in paragraph 3.39, might, vinder a famil- 
iar raie of construction, become eontrolling. We do not think, however, that 
the goods are covered by both paragraphs. In our opinion the two paragraphs 
relate to différent classes of handkerchiefs. In paragraph 345, Congress has 
flxed one rate of duty for flax handkerchiefs, if not hemmed or hemnied only, 
and a higher rate for those hemstitched or imitation hemstitched. but not em- 
broidered or initialed. Handkerchiefs made in i)art of lace, which are more 
fancy articles, are provided for in paragraph 339 at a higher rate. We think 
it was manifestly the purpose of Congress to Include in the latter paragraph 
ail linen handkerchiefs made in part of lace, whether such handkerchiefs were 
henuned, hemstitched, imitation hemstitched, or otherwise. 

In paragraph 34.5, the rate of duty is fixed on the handkerchiefs according 
to the way in vi'hich they are finished, whether with a hem only, or hemstitched 
or revered, or with drawn threads ; whereas, in paragraph 3.39 the rate is 
flxed according to the material (lace) of which they are composed, in part, at 
least, and this, we think, is a much narrower description for handkerchiefs 
whieh are both hemstitched and made in part of lace than is the provision 
for "handkerchiefs, hemstitched." The handkerchiefs hère in question, wlth 
the lace removed, would be hemstitched handlierchiefs, and as such would be 
specially provided for in paragraph 34!5 ; but with the lace trimming they are 
advanced beyond hemstitched handkerchiefs, and are what are generally rec- 
ognized as "lace-trimmed" handkerchiefs. 

Furthermore, if the contention of the importers is correct, then ail linen 
handkerchiefs, though made In part of lace, would be dutiable under par- 
agraph 345, for this paragraph not only provides for hemstitched handker- 
chiefs, but for handkerchiefs not hemmed, or hemmed only, or imitation hem- 
stitched, and undoubtedly ail handkerchiefs made in part of lace w-ould fall 
within one of thèse classes. We believe such a resuit would be répugnant to 
the Intent and meaning of the statute. 

Counsel for the importers argue that by the use of the word "only" after 
the Word "hemmed," in paragraph 345, Congress had indicated its Intention to 
limit the provision for hemmed handkerchiefs to those that bave nothing 
more doue to them, while no such limitation is plaeed U'pon the provision for 
hemstitched handkerchiefs. In this view a handkerchlef with a plaln hem 
and made In part of lace would be excluded from classification under par- 
agraph 345, and would be dutiable under paragraph 339 at 00 per cent, ad 
valorem ; while a hemstitdied lace handkerchlef, a more fancy article, would 
be dutiable under paragraph 345 at only 55 per cent, ad valorem. Thert» 
could be no good reason for imposing the higher rate on a liaudkerchief made 
In part of lace and having a plaiu hem, while admitting lace haudkerehiefs. 
when henistitched or imitation hemstitched, at the lower rate. It is quite 
dear to us that the use of the word "only" was for the sole purpose of dis- 
tinguishing between handkerchiefs with plain hems. which are made dutiable 
at 50 per cent, ad valorem, and those wlth hems fastened by the henTstitch, 
on whicli the rate of duty is 55 per cent, ad valorem. We hold that the 
handkerchiefs hère in question, being made in part of lace, are properly duti- 
able as assessed. 

The protest is, aceordingly, overruted, and the décision of the coUector is 
afïirmed. 



Benjamin A. Levett, for importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

PLATT, District Judge. Décision affirmed. 
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In re YOUNG. 

(District Court, E. D. Pennsylvanla. June 25, 1908.) 

No. 1,724. 

Bankruptcy— Opposition to Dischargk— Entrt of Appeabance. 

TJndër gênerai orders in bankruptcy No. 32 (89 Fed. xlli, 32 0. G. A. 
xIU) a creditor Is not entltled to enter an appearance for the purpose of 
filing objections to a bankrupt's dlscharge after the retum day named in 
the order to show cause, at least wlthout good cause shown for the de- 
lay. 

In Bankruptcy. On motion to dismiss spécifications of objection to 
bankrupt's discharge. 

J. Howard Weatherby, for bankrupt. 

Robert J. Byron and Sidney L. Krauss, for objecting creditors. 

J. B. McPHERSON, District Judge. Judge Holland bas twice de- 
cided the question raised by the bankrupt's motion to dismiss the spéc- 
ifications to his discharge. Following the authority of Re Ginsburg, 
130 Fed. 637, 12 Am. Bankr. Rep. 459, and Re Grant (D. C.) 135 Fed. 
889, the motion to dismiss is hereby granted. 



OREGON ROUND DUMBER 00. V. PORTLAND & ASIATIC S. S. CD. et al. 

(District Court, D. Oregon. May 25, 190S.) 

No. 4,893. 

1. Masteb and Servant— Injttet to Servant— Assumption op Risk. 

A inan casually employed to work ob a barge in coallng a ship ta port 
does not sustaln such contractual relations as a seaman as to exempt hlm 
from the gênerai rule relative to assumption of rlsk. 

2. SHIPPING — SiNKING OF Vessel— Unseawobthiness. 

The sinklng of a vessel while being properly handled, without undue 
stress of weather or other known external cause, was presumptively due 
to uuseaworthlness. 

3. Same— Limitation of Liabilitt— Privity of' Owneb. 

In a suit by a corporation for limitation of liability as owner of a 
vessel for a loss due to unseaworthiness, the privity of libelant with its 
condition, wlthin the meaning of Rev. St. | 4283 (U. S. Comp. St. 1901, p. 
2943), is measured by that of Its managing officers. 

[Ed. Note. — Limitation of liability of vessel owner, see note to The 
Longfellow, 45 O. 0. A. 387.] 

4. Same— Capsiziwg of Baege— Unseaworthiness. 

A barge, leased by libelant corporation to one of the respondents to 
be used in çoallng a vessel In port, while being unloaded alongslde the 
vessel capslzed, and the cargo was lost and one person drowned. The 
Immédiate cause of the capslzing was the unusual quantlty of water in 
the hold, which had come In during the latter part of the tlme she was 
being loaded. The évidence tended to show that she was loaded and was 
being unloaded in the usual and proper manner. She was an old vessel, 
and had been twice extensively overhauled and repaired, the last tlme 
some flve years before. The superintendant and the manager of the li- 
belant had both been through the hold only a few days previously, but 
wlthout llghts ; and It dld not appear that they made more than a casual 
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examination, nor had she been surveyed by any one having skOl, and there 
was évidence that some of her interior tlmbers were broken. Held, 
that the sinking was attributable to her unseaworthiness. which was not 
without the privity of libelant, and that It was not entitled to a limitation 
of liabillty. 
5. Mastee and Servant— Injtjrt to Servant— Assumption of Risk. 

Respondent's Intestate was hired to pump on a barge from which coal 
was being discharged into a steamer, and a short time thereafter, while 
so at woi'k, the barge capslzed by reason of unseaworthiness, and he was 
drowned. He was a carpenter, not acquainted with the work, and was 
not Instructed nor warned of any danger, which in fact was not appre- 
hended by those in charge nntil inuuediately before the sinking. Held, 
that he dld not assume the risk from the unseaworthy condition of the 
barge, of which he had no knovt'ledge or means of knowledge, and that 
the owner was liable in damages for his death. 

[Ed. Note. — Assumption of risk incident to employment, see note to 
Chesapeake & O. R. Co. v. Hennessey, 38 C. C. A. 314.] 

In Admiralty. Proceedings for limitation of liability. 

This is a libel and pétition in behalf of the Oregon Round Lumber Com- 
pany for the ascertainment of liability, and, if any be adjudged against it, 
then for a limitation thereof, as it respects the sinking of the barge Monarch, 
whereby certain coal, the property of the respoudent Portland & Asiatie 
Steamship Company, was lost, and one Otto Pannier was drowned. The peti- 
tioner was the owner of the barge, and on December 23d leased It to the 
respondent Portland & Asiatie Steamship Company, to be employed in carry- 
ing coal from the bunlcers or docks of the respondent Oregon Railroad & 
Navigation Company in Albina to and alongside of the steamship Arabia, 
which was lying at the Montgomery dock, with a view to coaling the ship. 
A bargemaster was furnlshed with the barge, and subsequently the libelant 
employed Pannier to operate a hand pump to assist with the discharge of 
water from her hold. It Is averred, in efCect, that the barge was sound, 
staunch, and in ail respects seaworthy for the purposes for which she was to 
be employed, but that she sank by reason of the lessee's négligence and care- 
lessness iû loadlng her with coal, so that she was not equally and evenly 
loaded, causlng her to heel and list, thus producing an unusual and unneces- 
sary strain upon her timbers and forcing her seams and butts to open and 
leak, and in unloading her in such a way that ail the coal was taken from 
one end, Instead of by distribution evenly about her deck, so that one end 
and side of the barge was forced under water, causing her to turn over and 
.sink, which resulted in the loss of the coal aboard and the death of Pannier. 
The barge being appraised, her value was flxed at $250. The respondent 
Portland & Asiatie Company claims damages for loss of the coal aboard, and 
the respondent the administrator of the estate of Pannier claims damages 
for the death of décèdent. 

Williams, Wood & Linthicum and Hogue & Wilbur, for petitioner. 
Snow & McCamant, for respondent Portland & Asiatie S. S. Co. 
A. C. Spencer, for respondent Oregon R. & N. Co. 
H. H. Riddell and E. B. Dufur, for respondent administrator. 

WOLVERTON, District Judge (after stating the facts as above). 
Preliminary to an examination of the cause upon its merits, the ques- 
tion has again been presented as to whether Pannier, being engaged in 
a maritime service, was subject to the rule relating to the assumption of 
risk incident to his employment. I held, on a previous hearing on 
exceptions to the libel, that a seaman, in his employment as such, was 
not subject to the rule, and this under the authority of Eàfourche Rack- 
et Co. V. Henderson, 94 Fed. 871, 36 C. C. A. 519. From a further 
162 F.— 58 
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considération, on reargument of the principle, I am convinced that the 
doctrine of that case, while sound, does not apply to the one in hand, 
and that the ordinary rule should obtain hère. In the Packet Company 
Case a sailor entered into contract or articles to ship as a seaman, and 
while engaged in that service was injured. It was held that as to him 
the rule of assumption of risk did not apply, because he was not at 
liberty to refuse the work, and could hâve been arrested and returned 
to the ship, had he deserted and declined to do the bidding of the 
master ; so that there was presented a technical case of a seaman ship- 
ping under contract as a sailor. The case hère is quite différent. Pan- 
nier was simply employed as a hand to go aboard of the barge, and 
was under no articles to embark as a sailor or seaman. He was not 
bound to remain in the employ of his employer a minute after the con- 
ditions became apparent to him, if he had not so desired. His was the 
position practically of a longshoreman engaged in duty aboard the ship 
while în port, and his relations to his employer must be subordinated 
to the rules governing in such cases. Many cases attest his assumption 
of the risk of his employment in such a relation. I will allude briefly 
to some of them. In the Maharajah (D. C.) 40 Fed. 784, the workman 
was a longshoreman, engaged to work at a winch on board ship while 
in discharge of her cargo, and was injured. It was held that he as- 
sumed the risk of the dangers attending his employment. This case was 
affirmed on appeal to the Circuit Court of Appeals. 49 Fed. 111, 1 C. 
C. A. 181. In The Serapis, 51 Fed. 91, 3 C. C. A. 108, the workman 
was a stevedore. The circumstances attending the injury were very 
similar to those in the case of The Maharajah, and the holding was the 
same. So in The Luckenbach (D. C.) 53 Fed. 662, which was the case 
of a fireman employed on a tug, the rule was applied. Pannier's duty 
does not distinguish his employment from the employment of the sev- 
eral parties involved in thèse' cases, ànd there is no reason for the ap- 
plication of a différent rule as to him. The question, therefore, whether 
Pannier did in reality assume the risk of the mishap resulting in his 
death is resolved into one of fact, which will be considered later. 
' The primary inquiry must necessarily be whether the petitioner has 
incurred any liability, and, if it has, then whether it is entitled to a 
limitation thereof . It is pertinent, therefore, to ascertain whose acts 
were the conducing cause of the capsizing or sinking of the barge. To 
relieve the record of confusion, it should be stated that it is alleged by 
the libel that the respondents the Portland & Asiatic Company and 
Oregon Railroad & Navigation Company were lessees of the barge; 
whereas the Portland & Asiatic Company was the only lessee, while the 
coal was obtained from the Oregon Railroad & Navigation Company, 
and the towing was donc by the Henderson, a boat owned by neither. 
Under the pleadings, the first issue is, was the barge seaworthy when 
leased? And the second, whether the lessee handled and navigated the 
barge in such a way as to cause her to capsize. 

The barge was of the mode! pattern, 170 feet in length, 38 feet 
beam, and about 8 feet depth of hold, and was constructed in 1877. 
There is but little testiniony as toi the manner of her use until after 
she was in a measure reconstructëd in the year 1900. J. A. Johnson 
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purchased her in May of that year from George W. Weidler, at a 
considération of $500, and took her to Lewis river for repairs. The 
repairing was done while she was in the water, and without docking, 
beaching, or putting her on the ways. Her deckhouse was torn away, 
and her deck lowered a foot; entire new beams and decking being 
supplied. One keelson was put in anew, and the others repaired. A 
new king-post was suppHed, so with tlie bulkhead, and a System of 
cross-bracing carried through her frame for reinforcement and to ren- 
der her more stable and durable. In connection with the deck and 
beams, new posts, braces, and tendons were put in. Two or three 
pièces of the planking were taken from the huU and new ones sub- 
stituted, and the barge was recalked where needed. Large quantifies 
of sait were found in her sait boxes, which were in good condition, 
and about two tons more of sait were added. The work was com- 
menced in May and continued to the following December, and, when 
completed, her owner and the workmen considered that she was in 
good A 1 condition. Being thus repaired, she was used about two 
years for transporting wood, ties, and other lumber, carrying upon 
her decks from 400 to 600 and 700 tons, and even more, at a time. It 
is related that a load of 450,000 feet of green lumber was left lying 
upon her deck for nearly three months at one time without removal. 
Capt. Hosford, with Gerspach, became interested in the barge later, 
and in November, 1903, she was again repaired; this time by taking 
out the transom, shortening the planking by six inches or more, be- 
cause the ends were found to be decayed more or less, and putting in 
the transom anew. Planking to the extent of about 100 feet was re- 
moved and replaced upon the hull, and the vessel recalked, consuming 
about niïie baies of oakum, ail at a cost of $613. Hosford and Ger- 
spach sold to the libelant a part interest in the barge in the fall of 
1908, and the remainder in the spring of 1903, at which time they (Hos- 
ford and Gerspach) affirm she was in good condition. During the 
time that Hosford and Gerspach owned her, they used her for trans- 
porting ties, and carried near 800 tons upon her at one time. They 
say that 700 tons was about her carrying capacity. 

D. C. O'Reilly, manager of the lumber company, testifies that at 
the time his company finally purchased the barge she was in good 
■condition ; and such is the opinion of his brother, R. J. A. O'Reilly, 
also interested in the libelant company and the superintendent thereof. 
The purchase price paid by the lumber company was $3,700. During 
the company's use of her, it loaded her with ties out of Lewis river, 
in weight running from 700 to 800 tons. The company made no re- 
pairs in any way, except to furnish a new steam boiler and siphon, 
a few days before she was leased to the Portland & Asiatic; the barge 
being supplied also with a hand pump. D. C. O'Reilly testifies that 
he had been in the barge several times, and that at the time she was 
leased to the Portland & Asiatic she was in good, seaworthy condition ; 
also, on cross-examination, as follows : 

"Q. When did you last inspeet the barge? A. About three or four days 
before the Oregon Railroad & Navigation Company took her. Q. That Is. 
this last time? A. Yes. Q. You went tlirough her? A. Yes; I weut Into 
her hold. Q. Whereabouts was it? Where was she when you inspected her 
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theu? A. Ijaylng at our moorlngs. Q. At your dock? A. Yes. Q. What was 
the occasion? What was the purpose of your Inspection? A. Well, when I 
go dowu on the barges, I generally go into ail of them — see what shape they 
are in. It is a matter of gênerai custom. Q. What did you do in the course 
of that inspection? A. How do you mean? I went down through her hold. 
Q. Just looked her over — that is ail? A. Yes. Q. Made no tests of any 
kind? A. No. Q. Was she leaking any then? A. No; she was lylng there, 
light. They always hâve three or four inches of water in them." 

And R. J. A. O'Reilly testifies that he was down in her hold about 
10 or 12 days before she was leased, when the new siphon was put in, 
and that, so far as he could see, her condition was "ail right — in good 
shape." And on cross-exarnination : 

"Q. ïou say you examlnçd the barge a few days before this accident? 
A. No; I was in the hold of the barge when we put thls new siphon lu. 
That is probably 10 or 12 days before. Q. You went in thei-e for that pur- 
pose? A. Yes; and then I wënt ail through the hold, too. Q. You dldn't niake 
any particular inspection of it? A. I looked around. That is about ail 
the inspection you can niake — see anything that is wrong." 

This comprises, in substance and effect, the testimony of libelant 
on the subject of the seaworthiness of the craft. Prior to the leasing 
in this instance, the barge was used by the Portland & Asiatic Com- 
pany for transferring coal on the Elleric from her after hatch to her 
bunker, and was engaged in this service from December 9th to the 
16th. William J. Seaman was the bargemaster aboard. He made an 
examination of the barge, so that he became acquainted with her con- 
dition. He testifies that when he went aboard the barge had just been 
siphoned oùt by a steamer ; that he did not then go into her hold, but 
did a little later — in fact, that he went into her hold every day; that 
he moved the pump that was forward aft to the cabin ; that in doing 
so he went down the forward hatch, and thence the full length of the 
boat, walking upon her keelsons ; that there were three keelsons, two 
of which seemed to be sound; that one of them, the main keelson, 
was broken entirely in two, and that it stood apart 4 or 41^ inches, 
which tended to render the vessel unseaworthy; that there was a 
regular network of braces and cross-timbers in the barge; that some 
of the braces ran from the sides to the bottom of the keelson, and oth- 
ers were fastened to the ribs above, and some ran from the keelsons 
fore and aft, being quite lengthy; and that witness noticed that one 
of the bracings had forced out a plank, thus producing an aperture 
admitting the water quite freely. The witness further relates that 
during the time D. C. O'Reilly made inquiry of hiin as to what he- 
thought of the barge's condition, and that he told O'Reilly that he 
"thought she was in pretty bad shape, mighty poor old box, something 
like that."^^ And on redirect examination he states that the main 
braces running from the side keelsons forward to the main keelson 
were pulled away from the keelson, being within a foot of the break 
therein, which had a tendency to weaken the frame of the barge. 

In rebuttal of this testimony, D. C. O'Reilly says that he was down 
in the barge a day or two before the accident, and that he did not see 
any break in the keelson ; that he had been in her several times during 
the time he ownecj her; and that if there had been any broken keelson, 
he thought he would hâve known it. He also says that he saw noth- 



OEEGON ROUND LUMBER CO. V. PORTLAND & ASIATIC 8. S. CO. 917 

ing of the bracing being pulled apart from the keelson. It was fur- 
ther developed that he went as far aft in the hold and along the 
keelson as where the siphon was put in, and that he took no lantern 
or other light with him. 

Edward Dewyl affirms that he knew the boat, and that the keelson 
had been broken for years. 

The barge was leased to the Portland & Asiatic Company on the 
evening of the 23d of December, 1904, and was taken alongside the 
Oregon Railroad & Navigation Company coal docks on the morning 
of the 24th. The arrangement for the barge was made by téléphone, 
between D. C. O'Reilly, representing the lumber company, and Capt. 
Conway, of the Portland & Asiatic Company. The lumber company 
was to furnish a man with the barge, whose duties, O'Reilly testifies, 
"were to act as watchman and caretaker of the barge, represent our 
interests, and report to us any ill treatment or ill usage of the barge — 
keep her tied up." Further on he explains what relation the bargemas- 
ter sustained toward the loading of the barge. He "was to criticise 
the way it was loaded or unloaded, and, if attention was not paid to 
his objections and criticisms," then he was to report to the lumber 
company, and the company would take it up with Capt. Conway. On 
cross-examination the witness further testifies that it was part of the 
duties of the bargemaster to attend to the pumping and to keep the 
barge free from water, and "to represent the owners in watching 
how the barge was handled. * * * He was there to report in 
case it was not loaded properly or unloaded." This testimony shows 
quite clearly the duty and authority of the bargemaster; and that of- 
ficer, it may be said, acted entirely within his authority. It may be 
that he did not act with the promptness and energy that the exigencies 
called for ; otherwise, he was faithful to his employment. 

The lessee loaded from 135 to 130 tons of coal on the barge on the 
day of the 34th, and, the two foUowing days being holidays, nothing 
further was done until the 37th, when the loading was continued, and 
was completed on the morning of the 28th. At about the noon hour 
of the 38th the barge was taken in tow by the Henderson, and car- 
ried alongside of the Arabia, and made fast with her stern up stream. 
At the suggestion of Doyle, the bargemaster, the loading was begun 
on the forward end of the barge, and continued back to about the 
center ; and the barge was lef t in that way over the two holidays. On the 
37th, after the loading had continued until evening, the Oregon Rail- 
road & Navigation steamer Hassalo came by, and took off some 25 
to 30 tons of coal. Later the Harvest Queen took off coal for her use, 
but at the direction of Doyle coaled from another quarter of the barge, 
so that the barge would not be left on a strain by reason of unloading 
unevenly. Doyle asserts that he was able to keep the water out of the 
hold of the barge by the use of the engine and siphon until the morn- 
ing of the 38th ; that is, that he was theretofore able to pump out in 
10 hours what would run in in 34. On the 38th the water gained upon 
him so rapidly that he reported to O'Reilly shortly before 11 o'clock, 
but was unable to get any reply until after the barge had been towed 
alongside of the Arabia. It was while he was away to luncheon that 
the Henderson took her in tow, and he intercepted her at the Arabia. 
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This was near 1 o'clock, or thereafter. He set the siphon to work 
again, but without making headway. The stevedores began unloading 
from the forward starboard quarter, and continued so until it was 
found that the barge was Usting upon the outer or port side, where- 
upon, at the request of Doyle, and also of O'Reilly, who had arrived 
at the dock in the meantime, the coal was shoveled from the crest on 
the opposite side, and the barge righted again upon nearlv an even 
keel. The work thus continued until between 4 :30 and 5 o'clock, when 
the barge capsized outward from the ship and sank. 

Ail the witnesses who were at ail acquainted with the proper man- 
ner of loading a model barge concur in the opinion that she should 
hâve been loaded by distributing the tonnage about her deck evenly 
as the work was going on; that is, by starting in at either end, and 
putting on from 10 to 15 tons as it would run aboard from the chute, 
and then shifting backwàrd or forward a few feet, according as the 
loading was started, putting on about the same amount at each shift, 
until the deck was covered, and then going over the deck again and 
again in the same way until the fuU loàd was on. Mr. D. C. O'Reilly 
says: 

"A barge of that eharacter should be loaded with her Unes — that Is to say. 
to keep her shape, to keep her hog-chalns taut; aud to do that she bas got 
to be loaded evenly, tier by tier, and unloaded the same way, or, if there 
Is any différence, it should be takeu off — the center should be lightered first, 
If anythlng," thus keeplng her on an even balance to the end. 

This was practically the method adopted and employed for loading 
by the lessee, under the supervision of Smith and by the suggestion 
of Doyle; but at the end of the day of the 34th coal had been placed 
aboard extending only to the middle of the barge. This had the eiïect 
to put the boat down by the bow and up by the stern, in which position 
she remained for two days, and until the 27th, when the loading was 
taken up again, and completed on the 38th. After the holidays, 
probably in the early part of the 37th, R. J. A. O'Reilly was at the 
dock, and, noticing that "the coal was a little heavy in one place," 
directed the bargemaster to arrange to hâve the barge dropped down, 
and the coal distributed more evenly, which was donc. And the wit- 
ness says that he (the bargemaster) "started in loading her properly," 
and that at that time she had on in the neighborhood of 100 tons of 
coal. This witness further relates that he went to the Montgomery 
dock, to the Arabia, between 3 and 4 o'clock, and went aboard the 
barge; that the offshore rail and deck were two inches under water; 
that they were taking coal oflf the inside forward corner, which would 
naturally list her oflf shore; that he looked down the forward hatch, 
and it seemed as though there were between two and three feet of wa- 
ter in her ; that she was down by the stern, and the water was deeper 
aft ; that the siphon was working ; that he arranged later to hâve the 
coal taken ofï straight across, and to hâve it shoveled over from the 
top, and that as the work progressed she straightened up, but that she 
seemed to be getting a little deeper in the water ail the time ; that he 
noticed jio one was worki-ng the hand pump on the bow, and that, as 
he was coming aboard the Arabia, he saw a man standing there, ap- 
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parently doing nothing; that he asked him if he wanted to work, 
and he said, "Yes" ; that thereupon witness said to him : 

■'\Ve need some more pumping on the barge. The siphon (loesu"t seem to 
be doiug as much as is necessary. Go dovvn there and report to the barge 
foreman. He will put you to work." 

Witness further states that the man went down immediately ; that 
the barge foreman showed him the pump, and he went to work pump- 
ing ; that witness went back to the dock, and tried, through télé- 
phone, to get the steamer Hustler to come and siphon the barge out, 
but was unsuccessful ; that he then went back to his office, and when 
he arrived there was informed that the barge had capsized. Witness 
further testifies that he thinks the deck was still awash when Pannier 
went aboard, but that he took no notice as to that, and that the pump 
where Pannier was put to work was 60 or ?0 feet distant from where 
the deck was under water. When asked respecting his recollection 
touching the load as to being heavy in the center, he answered that it 
was about even ; that the coal was in heaps ; that it was not an evenly 
spread load, but seemed to be heavier by the stern than elsewhere, and 
was apparently about the same weight from the stern to midship ; 
from midship it was a little lighter — not much. Further, witness says 
he did not think there was any danger of the barge going over ; other- 
wise, he would not hâve put Pannier on, or left their own men on, and 
that lie thought there was a chance, if they could get the coal straight- 
ened up and the boat eased up a little at the stern, of the thing coming 
out ail right. 

F. S. Gandy, a witness for the respondent Portland & Asiatic Com- 
pany, who was in charge of the unloading of the barge, testifies more 
particularly than any other touching the final capsizing of the barge. 
He says, in eflfect, that for the last half hour she had been on an even 
keel, "only just going one way and then the other," the guards being 
level with the water; that a large steamer went by, and, as the swell 
struck the barge, she came to the side of the ship, and hung over se 
far that he shouted to the men to come to the side of the ship; that — 

"ou the recedlng «well, as the wave took her. she started the coal. The coal 
ail sUd, and then the barge went right with It. She went with it when the 
coal slid. That is what tipped the barge. The water in the hold is what — 
the barge turned turtle- — niade it turn turtle. If she had beeu au euii)ty 
barge, slie wonld hâve come back — riglated herself." 

Witness further testified that Pannier did not try to come to the side 
of the ship when he sang out; that the last witness saw of him he 
had hold of the pump, and that there was no show in the world for 
him to get out ; that the coal went clear of him, but that he sank 
with the barge. 

The witnesses — the O'Reillys, Kelly, Murray, Kane, Gandy, and 
Smith (who superintended the loading), as well as Doyle, the barge- 
master — ail testify that the barge was properly loaded ; and Supple. 
Murray, Kelly, Gandy, and Seaman concur in saying that, if the boat 
had been staunch and seaworthy, the taking ofî of 35 to 30 tons of 
coal from any quarter would not hâve had the effect to strain her or 
to open her seams and butts. Seaman, however, who saW the barge 
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while loading, from across the river, and just about the time she went 
over, thinks that she was loaded too heavy in the center, but, being 
so far away, he was not sure of his impression. Edward Dewyl, a 
witness who saw the barge from the same viewpoint, testifies tliat it 
seemed to him that the barge was loaded too heavily in the center. 
Gandy thinks that the barge was "hogged" a httle bit, which would 
indicate that she was loaded light in the center. 

A little further as to Pannier. Kane says O'Reilly put Pannier to 
work at the pump, and that he worked there steadily until the barge 
went down. He (Pannier) went aboard and around by the starboard 
side to the forward end, where the pump was located. Doyle testifies 
that he did not think there was any danger of the barge capsizing at 
the time, but knew that it was getting in bad condition ; that he did not 
tell Pannier that he was in any spécial danger; that Pannier knew as 
much about it as he did; that the men were ail talking about the 
barge; that at one time, when the Hustler came along, he heard the 
Workmen teUing the boy (meaning Pannier), "Boy, now you are pump- 
ing for your life," but that witness did not know whether they were 
joking him, or were serions about it. Doyle further testifies that he 
went up forward as the boat came by, and heard the longshoremen 
pass the remark: "It is ail oft" now. She is about gone" — and that 
Pannier was standing there listening; that he was up pretty close 
to where the men were working, and could hâve heard it ail. 

This is a sufficient review of the évidence, although in a cursory 
way, to give an intelligent idea of the situation, both as it pertains to 
the seaworthiness of the barge and the manner in which it was handled 
by the lessee, and as to the employment of Pannier, and the libelant's 
relative responsibilities in the premises. It seems to be conceded by 
proctors for libelant that it was incumbent upon libelant to furnish 
a seaworthy craft, or, rather, that its warranty attending the démise 
imposed such an obligation. It is insisted, however, that under section 
4283, Rev. St. U. S. (U. S. Comp. St. 1901, p. 2943), the unseaworthi- 
ness, if it existed at the time of the démise, must hâve been a thing 
within the privity or knowledge of the libelant; otherwise, libelant is 
entitled to a limitation of liability. 

Of course, the libelant being a corporation, the requisite privity or 
knowledge of its corporate and managing officers and agents would be 
tantamount to privity or knowledge of the corporation itself. The cor- 
poration, though said to be soulless, must possess animation and vital- 
ity, which is infused always through its authorized oificers and agents ; 
and its will, knowledge, persuasion, and policy are only the will, 
knowledge, persuasion, and policy of such managing officers and 
agents. There must be responsibility lodged somewhere, and the cor- 
poration, in simple justice, must be held to as strict and full account- 
ability as individuals. It not infrequently transpires that a vessel, after 
entering upon her voyage or engaging in the service for which she is 
dispatched, becomes unseaworthy, and damage ensues, without any 
apparent cause from stress of weather or collision in any way, or un- 
due or négligent abuse in handling and navigating her, and in every 
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such case the presumption obtains that she was unseaworthy at the 
time of entering upon her service. How else could her condition be 
accounted for? In the case of The Arctic Bird (D. C.) 109 Fed. 167, 
the barge, the subject of Ubel, was taken in tow, having cargo on board, 
and, having proceeded for six hours on her voyage, sank without re- 
cel ving injury from any knovvn source, and without encountering 
strong wind or rough sea. The court held it was to be presumed that 
the barge was unseaworthy at the outset; otherwise, there was no 
cause or way to account for her action in faihng to perform the func- 
tions for which she was dispatched. The court quotes, as authorita- 
tive, from Dupont De Nemours v. Vance, 19 How. 163, 15 L. Ed. 584, 
as foUows : 

"As to wliat constltutes seaworthiness, It has been unlformly held that 
if a vessel springs a leak, and fouuders, soon after starting iipon her voyage, 
without having encountered any storm or other péril to which the leak can 
be attributed, the presumption is that she was unseaworthy when she sailed." 

And also from Work v. Leathers, 97 U. S. 379, 34 L. Ed. 1013: 

"If a defect without any apparent cause be developed, It is to be presumed 
it existed when the service began." 

It may be, however, that the unseaworthiness wâs occasioned or 
incurred without the privitv or knowledge of the owner. It is then 
that section 4383, Rev. St. (U. S. Comp. St. 1901, p. 3943), cornes to 
the aid of the owner and Hmits his liabiHty to the value of his craft, 
so that the liability becomes in effect the Hability of the craft only. 
Such a case was presented by The Annie Faxon, 75 Fed. 313, 21 C. 
C. A. 366, where the steamer was lost through a defect in her boiler, 
causing an explosion. A compétent person was employed to make an 
inspection, who failed to discover the defect, and the court declared 
that privity or knowledge thereof, the defect not being patent, could 
not be imputed to the managing officers of the corporation, and hence 
not to the corporation itself, and that, unless the defect was apparent, 
or of such character as to be detected by an unskilled person, the 
knowledge thereof could not be so imputed to the corporation. See, 
also, Quinlan v. Pew, 56 Fed. 111, 5 C. C. A. 438. 

Other cases might be cited to the same purpose. I am constrained 
to the view, however, that the case at bar does not come within the 
principle there announced. It is rather to be controUed by the au- 
thority of The Republic, 61 Fed. 109, 9 C. C. A. 386. No expert or 
other person was appointed or required by either the manager or su- 
perintendent of the lumber company to make a survey of the barge 
Monarch to détermine with respect to her seaworthiness or fitness to 
undergo the service to which she was appointed under the démise ; but 
thèse officers depended solely upon their own skill and ability for as- 
certainment as to her condition. They were thus dépendent upon their 
own diligence, and for their lack of diligence in discovering at least 
what was or would hâve been apparent upon inspection to an unskilled 
person the corporation would be responsible. In the case last cited, 
after tracing somewhat the history of the limitation act, the court says : 
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'The English courts hâve alwaj's construed the acts as iiiteiidinj; to exemjit 
the shlpowner when he himself has not been in any way to blâme, and to 
deny hlm the limitation of hls liability only when personal blaine Is at- 
tributable to him [citing authorities]. Undoubtedly, by our statute, as by 
the English sta tûtes, the common-law liability of the shlpowner Is not re- 
strlcted in cases where his personal ueglect has been an Inducing cause of 
the loss. It was the intention of Oongress to relieve shipowners froni 
the conséquences of ail imputable culpabllity by reusou of tUe acts of tlieir 
agents or servants, or of third persons, but not to curtail thelr responsibility 
for their ov^n willful or négligent acts [citing authorities]. A loss is not: 
occasioned wlthout the knowledge or prlvity of tlie sliipowner when it arises 
from his personal neglect to inform himself of the rtefective condition of 
his vessel ; the vessel being uuder his immédiate personal supervision." 

The effect of the act is stated with conciseness and perspicuity by 
Mr. Justice Gray, in Liverpool Steam Co. v. Phénix Ins. Co., 129 U. 
S. 397, 440, 9 Sup. Ct. 469, 471, 32 L. Ed. 788, as follows: 

"That act leaves thein [the shipowners] liable wlthout limit for their own 
regllgence, and liable to the extent of the ship and freiglit for the négli- 
gence or nilsconduct of their master and crew." 

The O'Reillys were the manager and superintendent, respectively, 
of the Hbelant. They hâve testified fuUy as to their knowledge of the 
condition of the barge at the time of the démise. They show that 
each of them was in the hold of the barge from time to time, one of 
them only a short time before she was given into the charge of the 
Portland & Asiatic Company, and made observations as to her condi- 
tion. But it is clear that neither of them made any critical or careful 
examination at any time, with proper lights to aid them in determinng 
her condition. Neither of them would say with persuasion that the 
keelson was not broken, as asserted by Seaman, or that the other con- 
ditions as portrayed by the latter did not exist. The craft had been 
long in use, had been twice overhauled, and required the récent pro- 
tection of gi new siphon, with an engine, to keep her hold free of 
-water. It is at least questionable whether the repairs of 1900 were 
made with good judgment or proper skill, and it is certain that the 
barge was afterwards subjected to severe usage. Nor does the évi- 
dence bear out the contention that the barge was misused in loading 
and unloading to such an extent as to cause her to leak and finally 
capsize, if she had been seaworthy at the start. There is, and can be, 
no suggestion of overloading. The loading was practically carried on 
under the advice of Doyle, the bargemaster, and one of the O'Reillys, 
who was at the dock on the morning of the 27th, and it was concluded 
in a manner that has the approval of a number of men who were vers- 
ed in the proper way of loading such a craft. The O'Reillys both say 
she was properly loaded, except one of them seems to think she might 
hâve been slightly heavy in the center. Doyle and one of the O'Reillys 
were directing as to the manner of unloading, so that no blâme can 
attach to the employés of the Portland & Asiatic Company in relation 
to that service. 

Lribelant's strong contention is that the cause of the wreck was, first, 
in loading the barge on the 24th from her bow back to her center with 
125 to 130 tons of coal, and permitting her to remain up by the stern 
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for tvvo days, and in overloading lier in the center, which forced her 
ends up and caused her seams and butts to open, thus causing her to 
leak abnormally. As to the manner of loading her, Supple, who was 
an expert in the construction and management of a model barge, was 
of the firm opinion that it did not hurt her at ail, as it was the usual 
way adopted for loading a barge. Smith, who supervised the loading 
of the barge, testifies that the load was put on tier by tier until three 
were aboard, which completed the work, and the first tier was carried 
back half the distance at the end of the first day ; and, as évidence that 
it did no harm, the bargemaster testifies that no unusual leakage be- 
came apparent until the morning of the 88th. 

The second contention is likewise untenable. Seaman and Dewyl are 
evidently mistaken as to the overloading in the middle of the barge. 
They were not sure of that themselves, and the current of testimony is 
so strong to the contrary I am led to believe that there was no sufficient 
inequality in the respect suggested to account for the mishap. Nor 
could the taking of coal from the barge on the evening of the 37th by 
the Hassalo and Harvest Queen hâve afifected her vitally, or even ma- 
terially, if she had been a seaworthy craft. This is the consensus of 
opinion of several compétent witnesses. The case is not dissimilar to 
that of Forbes v. Merchants' Exp. & Transp, Co. (D. C.) 111 Fed. 796. 
In that case the barge, with her cargo, sank at the dock during the 
night after being loaded. The only péril to which she had been sub- 
jected was that from the swells caused by passing vessels, and it was 
held that the presumption arose from such facts that the barge was 
unseaworthy, and that her sinking was due to that cause, in the ab- 
sence of évidence establishing some other adéquate cause. As ap- 
plicable hère, I quote from the opinion of the court : 

"Vessels ordinarily seaworthy witlistaud the swells of passing vessels, and 
this barge did not. The inference is that she was not seaworthy. If upou this 
occasion she was not equal to the strains siiccessfully wlthstood by other 
vessels lylng at that doclc, the inference would be that she had become 
weakened and was in need of repairs. Wliat other vessels met without in- 
.lury caused her to siulv. The swells were nightly présent. Their influence 
was linown. Tliey were the usuul, common accoinpaniments of navigation. 
The respondent's barge, to be deemed seaworthy. sliould hâve been able to 
withstand theni. The Norther]i Belle, 9 Wall. r,2G, 19 L. Ed. 748. She was 
an old boat. She had survived the nse for which she had been constructed, 
and been rehabilita ted for purposes of a frelght barge, and it was the duty 
of her owner to give her the attention that vessels of her âge and décrépi- 
tude require. She had not been thorouglily examined and overhauled since 
thfe respondent first repaired lier, and lier bottom liad not been examined 
for several months before the accident. The presumption is, from her sinlï- 
ing, that she was not seaworthy, and the court is unable to discover suffi- 
cient facts overcoming this presumption. Tlierefore the respondent must 
be held not to hâve discharged the burden, whieli rests upon it, of showing 
that she was seaworthy against ordinary conditions." 

I quote, also, the language of Goff, Circuit Judge, in Donaldson v. 
J. W. Perry Co., 138 Fed. 643, 644, 71 C. C. A. 93 : 

"The appellant claims that the barge was improperly unloaded; that a 
portion of tlie cargo was removed from oue part of the vessel, and thereby 
she was left on an uneven Iceel, witli the resuit that a lealj was sprung. The 
cargo was nnloaded in the usnaî way. It is quite évident that the barge was 
not seaworthy, and that she was not able to withstand the dangers Incident to 
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the voyage she had vindertaken. The water causing tlie damage entered 
tlirough an opening three inches long in tlie bottom of the barge. A vessel 
leaking because of the removal of a portion of its cargo, whereby an unevea 
keel was caused for a few hours, can hardly be classified as seaworthy." 

It is very évident that the immédiate cause of the barge overturning' 
was the water in her hold. If she had been rid of that, she would hâve 
sustained her load without accident. The testimony does not show any 
sufficient reason by which to account for her taking in water in such 
great volume, beginning on the morning of the 28th of December. 
She had not been subjected to any stress of weather, nor were the 
swells occasioned by the passmg and repassing of other water craft of 
sufficient force to aflfect her. The loading, as has been shown, was not 
of a nature to produce the abnormal leakage, so that it must neces- 
sarily be presumed that the barge was unseaworthy when she entered 
upon her service. Important facts as to her bad condition were brought 
home to the managers of the lumber company, which, together with 
their omission to conduct a proper examination of her, renders them 
negHgent of duty, and the company must be held to a privity or knowl- 
edge of her unseaworthy condition. 

From thèse considérations, the libelant is not entitled to a limitation 
of its liability, and must respond to the Portland & Asiatic for the 
entire vaille of the coal lost by reason of the barge capsizing. 

The next feature of the controversy pertains to the right of recov- 

ery by the administrator of his estate for the death of Pannier. It is 

urged that Pannier assumed the risk of the mishap ; that the dangers 

of his service were open, obvions, and apparent ; and that, by accept- 

ing and continuing in the service, he took upon himself the burden of 

liability, thus relieving the libelant of ail accountability for his injury. 

The principle upon which the assumption of risk is maintained is well 

established, and we need not discuss it further, nor dilate upon it. The 

rule may be conceded, as announced by Mr. Chief Justice Lord, in 

Brown v. Oregon Lumber Co., 24 Or. 315, 33 Pac. 557, that : 

"In accepting the service, he [the employé] not only assumes the riska 
reasonably to be anticipated as incident to it, but he also assumes that he 
has the capaeity to understand the nature and extent of such service and has 
the requisite ability to perforai it." 

Yet, with thèse things, there is to be considered the employé's 
knowledge and appréciation of the dangers he was to encounter. If 
he had not the knowledge, was not warned nor instructed, and did 
not understand, or could not, by the exercise of common prudence, 
hâve understood or formed a correct and fuU estimate of the real situa- 
tion he was to and did encounter, then it could not he said that he as- 
sumed the hazard of his employment. If he did appreciate the danger, 
then the hazard attending the service was his own. Stager v. Trov, 
Laundry Co., 38 Or. 480, 485, 63 Pac. 645, 53 L. R. A. 459. The en- 
tire doctrine is comprehensively. stated in a very récent case from the 
Suprême 'Court of Oregon. Millen v. Pacific Bridge Co. (Or.) 95 Pac. 
196,198. The court says : 

"The doctrine of assumption of risk Is wholly dépendent upon the serv- 
ant's knowledge, actuai or constructive, of the dangers Incident to his em- 
ployment. Where he knows, or In the exercise of reasonable and ordinary care 
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should know, the risks to which he is exposed, he will as a rule be lield to 
hâve assumed them ; but where he either does not know, or, knowing, does 
not appreciate, such risks, and his ignorance or nonappreciation is not due to 
négligence or want of due care on his part, there is no assumption of risk." 

This is not a case coming within the principle alluded to in Carlson 
V. O. S. L. R. Co., 21 Or. 450, 452, 28 Pac. 497. Pannier was not em- 
ployed to put the barge in repair, or in a safe and suitable condition 
for use; nor can it be said that as to him he embarked in the service 
of rescuing the craft from a known and appreciated péril. O'Reilly, 
seeing Pannier apparently without employment, said to him : 

"We need some more pumping on tlie barge. The slplion doesn't seem to 
be doing as mnch as is necessary. Go down there and report to the barge 
foreman. He will put you to work." 

And thus was his employment eiïected. There was nothing said as 
to the hazard attending the service, nor was Pannier instructed, or 
in any way warned, that he was about to encounter any danger what- 
ever. True, when Pannier went aboard, the guard and a portion of 
the deck were probably awash on the port side of the barge. But 
Pannier went aboard by way of the starboard or inshore side, and, go- 
ing around to the bow of the vessel, he took his position at the pump, 
and continued at his work incessantly until the time of the mishap. 
From his position, he could not see that the deck was under water, 
because the coal intercepted his vision, and it is altogether probable that 
he was never aware that that condition of the barge existed. The tes- 
timony of Doyle would seem to indicate that some of the boys from 
the Hustler, a passing steamer, sang out to Pannier that he was pump- 
ing for his life, and that Pannier was within hearing of the longshore- 
men when they were remarking as to the situation : "It is ail off now. 
She is about gone"^and using other like expressions. But it is a fair 
déduction from the testimony that the boys from the Hustler were jok- 
ing with Pannier, and that Pannier did not hear the conversation be- 
tween the longshoremen. It is absolute that he was taking no part 
in such conversation, and, being at work faithfully at his post of duty, 
it is improbable that he heard any considérable part of it. Pannier was 
a carpenter and joiner by trade, and there was no testimony ofïered 
showing his acquaintance with the duties and the hazards incident to 
the occupation of a mariner or longshoreman in service on shipboard. 
It is altogether improbable that he had any adéquate appréciation of the 
risk he was incurring by going and remaining aboard of the barge to 
assist in pumping the water from her hold. Even O'Reilly, Gandy, and 
Doyle did not seem to think the barge was in imminent danger until 
within a short time previous to her capsizing; and certainly neither 
O'Reilly nor Etoyle instructed or warned Pannier of his danger. I 
am strongly impressed that Pannier neither understood nor appreciated 
the risk that he was incurring when he went aboard for duty, nor dur- 
ing the time of his service, unless it might hâve been immediately be- 
fore the barge capsized. He was still pumping when the mishap oc- 
curred, and failed to make any attempt to come to the side of the ship 
when Gandy shouted to the men. Possibly he did not hear the warn- 
ing. The libelant was négligent in its duty to Pannier, in that it did 
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not give Paiinier the proper instruction or warning as to the danger he 
was incurring to himself, and, Pannier not having appreciated such 
danger and hazard, libelant is liable to his estate for the damage it has 
sustained by reason of his death. 

The amôunt of coal lost by the respondent Portland & Asiatic Steam- 
ship Company was 441 tons, and, its value $4.33% per ton, aggregating 
$1,918.84. To this should be added loss of the iron tubs and coal chutes, 
value $175. The libelant, therefore, is liable to the respondent Port- 
land & Asiatic in the sum of $3,087.84, to which should be added légal 
interest from the date of the mishap causing the loss. 

The respondent Strauhal, as administrator, is entitled to recover the 
amount of the présent value of Pannier's estate, taking into account his 
expectancy of life, and the probable accumulations during that period. 
He was a little over 31 years of âge, and his expectancy of life about 
34 years. He was healthy and vigorous, sober and industrious, and it 
is related that in the last two years of his life he saved as his earnings 
$500, which he paid over to his sister, under some arrangement that 
they had between them for possible future care of himself by his sister. 
Outside of this, it is shown that Pannier, shortly previous to his last 
employment, was earning $3 per day. But, without following the tes- 
timony further, hère is sufficient to show that his probable net earning 
capacity was $250 per year. According to the Nbrthampton Tables, 
the présent sum that will produce an annuity of $250 during his ex- 
pectancy of Hfe, invested at the rate of 4 per cent, per annum, is $3,- 
660. Such is the basis of déduction adopted in The D. S. Gregory and 
The George Washington, Fed. Cas. No. 4,100, and I am impressed that 
it is fair and équitable. The sole question under the Oregon statute 
is, what has the estate lost by the death of the décèdent? And this 
rule measures the amount of the administrator's recovery. The re- 
spondent Strauhal is therefore entitled to recover from the libelant the 
sum of $3,660, to which should be added interest at the légal rate from 
the time of the death of Pannier. 

The respondent Oregon Railroad & Navigation Company has incur- 
red no liability whatever, and the cause should be dismissed as to it. 



CALL et al. v. LOS ANGELES-PACIFIC CO. et al." 

(Circuit Court, S. D. Callfornla, S. D. July 1, 1908.) 

Public Lands— Deed Executed by Alien Occupant— Validity. 

One M., an allen, who had not declared his intention of beeoming a 
citizen of the United States, but who was an occupant of a tract of pub- 
lic land, executed a deed, by which he purported to convey to défend- 
ant railroad Company a strip for rlght of way over such land. The 
land was àt that tlme within the limlts o( a railroad grant and had been 
reserved from entry or salé. Subsequently the grant was forfeited 
and the land restored to the publie domain, and M., who had in the 
meantime declared his intention to become a citizen, made a homestead 
entry thereof and later received a patent under which complaiuants 
acquired title. HeM, that the right of way deed was a nullity both 
because M. was an alien, who could not under the policy of the land 
laws aequire any right in the land, and because it was at the time re- 
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served and uot sub.1«'t to disposition tljerenuder, and tliat, l^eing void 
as against public poilcy, the subséquent title aceinlred by him did not 
relate back to give It validlty. 

Oscar A. Trippett, H. M, Barstow, and Joseph H. Call, for com- 
plainants. 

Wm. Singer, Jr,, Guy Shoup, and John D. Pope, for défendants. 

ROSS, Circuit Judge. By their amended bill of complaint, the corn- 
plainants allège: That they are, and were at the tinie of the com- 
mencement of this suit, the owners as joint tenants in fee, and in ac- 
tual possession of that certain land situated in Los Angeles county, 
Cal., known as lots 3, 4, 5, and 6, of section 31, township 1 south, 
range 16 west, of the San Bernardino base and meridian according 
to the United States survey thereof, and that the said land is also 
described as follows: A tract of land of 141 acres, more or less, 
bounded on the south by the Pacific Océan in the Bay of Santa Mon- 
ica, for a distance of one-half mile, and on the west by a tract of land 
heretofore and during the year 1893 in possession of and claimed un- 
dèr a settlement right of one F. M. Valenzuela. That the said land 
was, on the 5th day of August, 1896, surveyed by the United States, 
and the township plats of such survey were on that day approved by 
the Surveyor General of the United States for the state of California, 
and duly filed in the local land office of the United States, prior to 
which 5th day of August, 1896, it was unsurveyed land of the United 
States. The amended bill allèges: That prior to the year 1893 one 
Juan José de Pena and Maria Valenzuela de Pena, his wife, had un- 
îawfully entered upon the said land, the same then being reserved land 
of the United States not subject to settlement or entry ; that the said 
Pena and wife had unlawfully erected a cabin on the land, and resid- 
ed therein during the year 1893 with one Joseph Moynier ;. that Pena 
was the head of the family and the husband of the said Maria Val- 
enzuela de Pena ; that in the year 1893 neither Pena, his wife, nor the 
said Moynier was a citizen of the United States, nor had either of 
them declared his or her intention to become such ; that they then 
were alieris and citizens of France ; and that af ter the said alleged set- 
tlement on the said land, and prior to March, 1893, the said Juan José 
de Pena was convicted of a felony in the superior court of the county 
of Los Angeles, state of California, and during that year was serving 
a term in the penitentiary of the state of California. 

The amended bill then allèges : That by an act of Congress ap- 
proved July 27, 1866 (14 Stat. 293, c. 278), the Atlantic & Pacific 
Railroad Company was incorporated and authorized to construct a 
line of railroad and telegraph from Springfield, in the state of Mis- 
souri, to the Pacific Océan, and to aid in the construction of such 
road there was granted to the company a large amoimt of land along 
said fine; that, in pursuance of that act, the said Atlantic & Pacific 
Railroad Company did, in the year 1872, file in the office of the Sec- 
retary of the Interior its map designating its line of railroad and 
definitely fixing the same from Springfield to the Pacific Océan at 
the town of Ventura; that the alleged land of the complainants fell 
within the indemnity or 30-mile limits of that railroad grant; that by 
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section 23 of the act of Congress approved March, 1871 (16 Stat. 573, 
579, c. 133), the Southern Pacific Railroad Company was authorized 
to construct a line of railroad from the Tehachepi Pass, via Los An- 
geles, to the Colorado river at Ft. Yuma, and to aid in the construc- 
tion of that road a similar grant of lands was made to the Southern 
Pacific Railroad Company as was made to the said Atlantic & Pacific 
Railroad Company by the aforesaid act of July 37, 1866; that in the 
year 1871 the said Southern Pacific Railroad Company filed its map of 
gênerai route, and in the year 1873 its map of definite location of 
said railroad from Tehachepi Pass, via Los Angeles, to the Colorado 
river, and thereafter constructed the said railroad in ail respects as re- 
quired by law; that the said alleged lands of the complainants fell 
within the granted or SO-mile limits of the said grant to the Southern 
Pacific Railroad Company; that on April 3, 1871, the Commissioner 
of the General Land Office, by an officiai order duly made, withdrew 
and reserved from settlement, from pre-emption, and from home- 
stead entry, ail of the lands designated by odd numbers falling with- 
in the 20-mile limits of the said grant to the Southern Pacific Rail- 
road Company between the Tehachepi Pass and the Colorado river, 
including in such réservation and withdrawal the said alleged lands 
of the complainants; that on the 33d day of April, 1873, by another 
order duly made, the Commissioner of the General Land Office with- 
drew and reserved from settlement, from pre-emption, and from home- 
stead entry, ail of the sections of land designated by odd numbers with- 
in 30 miles of the line of route of the said Atlantic & Pacific Railroad 
Company within the state of California, including in such withdrawal 
and réservation the said alleged lands of the complainants; that the 
said Atlantic & Pacific Railroad Company failed to construct any part 
of its road in the state of California, as provided for by the aforesaid 
act of July. 37, 1866, or at ail ; that by an act of Congress approved 
July 6, 1886, the grant so made to that company, including both pri- 
mary and indemnity lands, was forfeited to the United States and re- 
taken because of the company's breach of the conditions of the grant; 
that on the forfeiture of the said grant to the said Atlantic & Pacific 
Railroad Company by the said act of July 6, 1886, a controversy arose 
between the Southern Pacific Railroad Company and the United States 
as to the title to the lands embraced within the overlap of the grant of 
the said Southern Pacific Railroad Company and the grant of the said 
Atlantic & Pacific Railroad Company so forfeited to the United States 
in 1886; that on the 33d day of June, 1888, the Secretary of the In- 
terior of the United States, having under considération the adjust- 
ment of the land grants of said Atlantic & Pacific and Southern Pa- 
cific Railroad Companies, by an officiai letter and décision duly made, 
ordered that ail of the lands within the granted limits of the grant 
made to the said Southern Pacific Railroad Company by the act of 
March 3, 1871, situated also within the indemnity limits of the grant 
to the said Atlantic & Pacific Railroad Company of July 37, 1866, 
should continue and remain in réservation pending adjudication by 
the courts, or until such time as the Interior Department might deem 
it proper to remove the réservation; that the said order of the said 
Secretary of the Interior included within the lands so reserved the 
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said alleged lands of the complainants ; that on the 18th day of Octo- 
ber, 1897, in a suit pending in the Suprême Court of the United 
States between the United States and the Southern Pacific Railroad 
Company, it was finally adjudged by that court that the said Southern 
Pacific Railroad Company did not and could not acquire under its 
said grant of March 3, 1871, either as granted or as indemnity, any 
of the lands falHng within the 30-mile Hmits of the grant made to 
the said Atlantic & Pacific Railroad Company by the act of July 27, 
1866; that ail of the said lands in such conflict were owned by the 
United States; that the said forfeiture did not in any way inure to 
the benefit of the said Southern Pacific Railroad Company; and that 
on the ISth day of April, 1898, the Commissioner of the General Land 
Ofiice, by an officiai letter and décision duly made, ordered that ail 
of the lands within the conflicting limits of the said grants to the said 
Southern Pacific Railroad Company and said Atlantic & Pacific Rail- 
road Company be restored to settlement and entry under the home- 
stead and pre-emption laws, which order wag made in view of the 
said décision of the Suprême Court of the United States and includ- 
ed in said order of restoration the said alleged lands of the complain- 
ants. 

The amended bill further allèges, upon the complainants' informa- 
tion and belief : That on March 37, 1893, Maria Valenzuela de Pena, 
wife of the said Juan José de Pena, and Joseph Moynier, duly made 
and executed to the défendant Southern Pacific Railroad Company a 
deed, which was duly acknowledged and thereafter duly recorded in 
the records of Los Angeles county. Cal., on the llth day of April, 
1893, purporting to convey to said Southern Pacific Railroad Company 
a strip of land 100 feet wide, and extending for a distance of one-half 
mile along the northern shore of the said Pacific Océan, through the 
said alleged lands of the complainants, a copy of which deed is annexed 
to the original bill; that at the time that instrument was so executed 
the land therein described was reserved land of the United States, 
not subject to homestead or pre-emption entry or settlement; that at 
that time, and for many years thereafter, the said Joseph Moynier was 
an alien, to wit, a citizen of France, and had not declared his inten- 
tion to become a citizen of the United States; that he was not theh, 
nor was he for many years thereafter, entitled to make any settlement 
or entry under the homestead or pre-emption laws upon any land of 
any character, and especially was not authorized to settle upon or en- 
ter upon any reserved land of the United States; that the said Juan 
José de Pena was then still in the penitentiary of the state of Cal- 
ifornia, and was then also the husband of the said Maria Valenzuela 
de Pena ; that neither he nor his said wife ever made a bona fide set- 
tlement upon the land in controversy and never received any patent 
or other title thereto from the United States; that on the restoration 
of the land in controversy to entry, and on September 21, 1898, the 
said Joseph Moynier made homestead entry at the United States land 
office at Los Angeles, Cal., for the aforesaid lots 3, 4, 5, and 6, sec- 
tion 31, township 1 south, range 16 west, San Bernardino base and mer- 
idian; that at the time of making homestead proof, and in order to 
procure an entry upon the said land, the said Joseph Moynier on Sep- 
162 F.— 59 
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tember SI, 1898, in accordance with the provisions of section 2290 
oî the Revised Statutes of the United States, make an affidavit before 
the register and feceiver that he was not acting as the agent of any 
person, corporation, or syndicate in making such entry, nor in col- 
lusion with any person, corporation, or syndicate to give them the 
benefit of the land so entered, or any part thereof, and that he did not 
apply to enter the same for the pùrpose of spéculation, but in good 
faith to obtain a home for himself , and that he had not directly or 
indirectly niade, and would not make, any agreement or contract in 
any way or manner, with any person or persons, corporation or syn- 
dicate whatsoever, by which the title which he might acquire f rom the 
government of the United States would inure in whole or in part to 
the benefit of any person except himself, and after having made such 
affidavit and proof to the satisfaction of the said register and receiver, 
and haVing paid the fées required by 'laW, a certificate of entry in due 
form was issued to him for such land as a homestead ; that on thè 
22d day:of January, 1904, the said Joseph Moynier made proof by him- 
self , and Corroborating.witnesses, bèfore the United States land office 
at Los Angeles, that he had entered, and duly complied with the home- 
stead laws of the United States, for said lots 3, 4, 5, and 6, being the 
northwest fractional quafter of section 31, township 1 south, range 16 
west, S. B. M., and duly made proof to the satisfaction of the register 
and receiver that he was admitted to citizenship of the United States 
on thé 5th day of December, 1903, and that he had declared his in- 
tention to becomé a citizen of the United States on the 31st day of 
August, 1896, and that he had actually established his résidence upon 
the said larid in November, 1897, and on that day had built a house of 
lumber, 16; by 22 feet ih size, of a value of $30, and a stable of a value 
of $50, fericing of a value of $30, and cleared the land to the value of 
$150, and had planted a vineyard to the value of ,$50, and that he, 
the said Joseph Moynier, had not, prior to said homestead proof, sold, 
conveyed, or mortgaged any portion of the said land ; . that thereaf ter, 
on the. llth day of Nevember, 1904, the proper officers of the United 
States duly and regularly issued to the said Joseph Moynier a patent 
conveying to him the land so entered by him, and duly and finally de- 
termining on that date that the facts set forth in the application and 
proofs^ of the said Moynier were true, and that the said Moynier did 
first déclare his intention to become a citizen of the United States on 
the 31st day of August, 1896, and did first become a citizen of the 
United States on the 5th day of December, 1903, and that he did first 
settle upon said land in November, 1897, and that he did then build his 
said home and made his said improvernents as he àlleged and proved 
that he had done, and that he had not sold, conveyed, or mortgaged 
any portion of the said lànd prior to the date of his said homestead 
proof; that at no time, prior to April 13, 1898, when the land in ton- 
troversy was restored to entry and settlement, was the said Joseph 
Moynier a settler or a bona fide settler under the homestead laws of 
the United States upOn the land in controversy; that the pretended 
deed of the said Moynier to said Southern Pacific Railroad Company 
was, when so executèd, and at ail times since has been, void and of ho 
effect, and in violation of the provisions of sections 2288, 2289, 2290, 
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and 2291 of the Revised Statutes of the United States (U. S. Comp. 
St. 1901, pp. 1385-1394). 

The amended bill further allèges: That by immédiate and mesne 
conveyances the complainants hâve purchased from and under the said 
Joseph Moynier the whole of the land in question; that since Aprll 
13, 1898, complainants and their predecessors in interest hâve been in 
the actual, exclusive pos.session of the whole thereof, and during the 
said time hâve continuously cultivated the whole thereof as a farm; 
that they purchased the said land in good faith, believing that they 
were acquiring a good title to the same from and under the said Joseph 
Moynier, for a valuable considération, to wit, the sum of $4,300, which 
sum the complainants paid on the Ist day of March, 1905, without 
either of them having any actual knowledge or notice, other than such 
constructive notice given by the record of the said pretended deed, 
that the défendants or either of them, or their or either of their pred- 
ecessors, had or claimed to hâve any title, interest, or easement upon 
the said land, and in good faith believing that the title to said land 
was vested in the said Joseph Moynier by said patent from the United 
States, in fee, and free and clear from any rights of way or ease- 
ments or servitudes of any kind ; that the said land lies upon and along 
the shore of the Pacific Océan, upon the north coast of Santa Monica 
Bay, for a distance of half a mile, and is of great value, largely on 
account of its water front; that it is valuable for the construction of 
wharves, for shipping purposes, and for fisheries, and other purposes 
as water front land ; that the said land, commencing at the Une of high 
tide, is abrupt and elevated, rising to a height of from 6 feet to over 
50 feet upon the line of high tide ; that the only means of access there- 
to is by a passageway or road along the shore situated at the line of 
high tide, and which has a width of 8 feet ; that the défendants claim 
and prétend that they hâve a right to said 100-foot strip along the 
océan through the complainants' said alleged land, under and by vir- 
tue of said pretended deed from said Maria Valenzuela de Pena and 
Joseph Moynier to the said Southern Pacific Railroad Company ; that 
the said défendants hâve caused said pretended deed to be recorded in 
the office of the recorder of Los Angeles county, Cal. ; that they bave 
caused maps to be made and published, exhibiting upon such maps 
the alleged tract of the complainants, with a railroad right of way 
staked out and located upon and over the same of 100 feet in width, 
and for one-half mile along the seashore, as land conveyed to said 
Southern Pacific Railroad Company by the said pretended deed of 
the said Joseph Moynier; that the said pretended deed clouds the 
title of the complainants ; that the said acts and claims of the défend- 
ants thereunder greatly embarrass the complainants in their title, and 
greatly aflfect the market value of the alleged land of the complainants ; 
that the défendants threaten to, and, unless enjoined, will continue to, 
exhibit the said deed and maps, and make such pretended claims to 
the said strip of land; that they claim that the said deed to the défend- 
ant Southern Pacific Railroad Company is a valid deed conveying a 
strip 100 feet wide over the alleged land of the complainants, and 
threaten to, and, unless enjoined, will, go upon the said land of 
the complainants, and commence, prosecute, and complète the con- 
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struction of a railway for a distance of over 3,600 feet over and upon 
the alleged land of the complainants, and occupy the water front of 
the said tract of land, and will thereby obstruct and destroy the ac- 
cess from the alleged land of the complainants to the océan and from 
the océan to the said alleged land of the complainants, and will so tear 
up the ground, and excavate the same, as to always obstruct the 
access to said land from other lands lying adjacent to the same and 
along the coast ; that the said acts of the défendants so threatened and 
about to be committed will change the nature of the alleged lands of 
the complainants, and practically destroy its market value for rési- 
dence, business, and wharfage, and other purposes, and valuable uses, 
to the complainants' damage in a sum exceeding $30,000; that the 
said défendants, in asserting a claim to the said strip of land, do so 
under and by virtue of the said pretended deed executed by the said 
Maria Valenzuela de Pena and Joseph Moynier to the défendant 
Southern Pacific Railroad Company, and deny the effect and validity 
of the patent issued by the said United States to Joseph Moynier under 
which the complainants hold their title to the whole of the land therein 
described ; and that, in threatening to construct said railroad, and 
thereby destroy the access to and from the alleged lands of the com- 
plainants, the said défendants likewise claim the right so to do under 
and by virtue of the said pretended deed of the said Joseph Moynier, 
denying the validity and efïect of the said patent ; that the said de- 
fendants hâve combined and conspired with other persons unknown 
to the complainants to deny to the complainants the right claimed by 
them under the said patent, and, to carry into effect such conspiracy, 
hâve caused the aforesaid deed of the said Maria Valenzuela de Pena 
and Joseph Moynier to be recorded in the office of the recorder of 
I/OS Angeles county, and hâve actually commenced the construction of 
a railroad along the coast over the alleged lands of the complainants, 
and are still engaged in constructing and completing the same; that 
the land in controversy has a value exceeding $30,000, for résidence, 
business, and wharfage uses ; and that the damage to the alleged lands 
of the complainants on account of the construction of the said rail- 
way as so threatened under the claim of right by virtue of the said 
pretended deed, will exceed the sum of $30,000. 

The prayer of the bill is for a temporary injunction restraining the 
défendants from entering upon the land in controversy, and from con- 
structing any railroad thereon, and from taking or removing the 
earth or rock therefrom, or from in any way depriving the complain- 
ants of free access to their said alleged land, and from claiming any 
right thereto under or by virtue of the said pretended deed from Maria 
Valenzuela de Pena and Joseph Moynier, and that upon final hearing 
such injunction be made permanent ; that the alleged deed from Maria 
Valenzuela de Pena and Joseph Moynier to the défendant Southern 
Pacific Railroad Company be canceled; that an accounting may be 
had of ail damages that may hâve been sustained by the complainants 
before or during the trial of the cause, in the construction of the said 
railroad or otherwise, or in the commission of any of the acts or things 
alleged to hâve been committed or threatened by the défendants ; that 
the court may finally détermine what, if any, right or easement the de- 
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fendants, or either of tliem, hâve over or upon the alleged lands of 
the complainants, under said deed; and that if it shall be found that 
the défendants, or either of them, hâve any right or easement therein, 
the court vi'ill define and détermine the extent thereof, and will re- 
quire any railroad to be constructed over and upon the alleged land of 
the complainants to be constructed so as not to interfère unnecessarily 
with the access thereto, or to the water, from said land, and will re- 
quire the said railroad to be built at a suitable élévation above the 
line of high tide, and with suitable overgrade and undergrade and 
other crossings, for roads, highways, and railroads to and from and 
over the alleged land of the complainants, and to and from any wharves 
which may be constructed by the complainants or their assigns, upon 
the said land, and for such further relief as may seem équitable. 

The Los Angeles Pacific Company made default, but the défendant 
Southern Pacific Railroad Company answered the amended bill, deny- 
ing any title in the complainants of any character to any of the land 
described in the decd from Maria Valenzuela de Pena and Joseph 
Moynier to the défendant Southern Pacific Railroad Company. 

By its answer, the Southern Pacific Railroad Company admits and 
allèges that on March 22, 1893, Joseph Moynier duly made, acknowl- 
edged, and delivered to it the deed last referred to, and that the deed 
was duly recorded April 11, 1893, in the records of Los Angeles 
county. 

"(3) Admits and allèges that on September 21, 1898, the said Joseph 
Moynier, then and for mauy years theretofore a homestead settler upon and 
occupant of the land, duly made homestead entry under the gênerai land laws 
of the United States, in the proper land office of the United States, of and for 
lots 3, 4, 5, and 6, of section 31, townshlp 1 south, range 16 west, San Ber- 
nardine base and meridian, situated in the county of Los Angeles, state of 
California, and enibracing ail the lands described in the deed referred to in 
the flrst paragraph of this separate answer, and that thereafter such pro- 
ceedings were had as that on January 22, 1904, a patent was duly issued 
by the United States conveying unto the said Joseph Moynier ail of tlie 
said lots and land in this paragraph described. 

"(4) Allèges that on March 8, 1902, the grantee named in the deed referred 
to in the flrst paragraph hereof, by instrument in writing, duly transferred 
title to, and right of exclusive possession of, the lands described in the 
deed referred to lu the flrst paragraph of this separate answer, unto it (this 
défendant), and it (this défendant) thereby became, has ever since remained, 
and still is, the owner and entitled to exclusive possession of ail lands de- 
scribed In the said deed. 

"(5) Allèges that it (tlie défendant) has no knowledge nor information about 
such matters, and on that ground dénies that complainants, or either of them, 
purchased or attempted to purchase from tlie said Joseph Moynier the 
lands described in the third paragraph of this separate answer, or any part 
thereof, and in this behalf allèges that, were it in any wise true that com- 
plainants did make or attempt to make such purchase, it was with knowl- 
edge of the record of the deed referred to in the flrst paragraph of this 
separate answer, and subject, subordinate, and servient to the right and 
title transferred by said deed and fed and perfected by the patent to Joseph 
Moynier, hereinbefore referred to. 

"(0) Dénies that the land described in the deed referred to In the first 
paragraph of this separate answer is of great value, or of any value in ex- 
cess of $.500, on account of its water frontage, or its availability for the 
«•onstruction of wharves, or for shipping purposes, or for fisheries, or for 
ail such and ail other purposes as water front land, and dénies that the 
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only means of accees to said land îs by a passageway or road havlng width 
of about eight feet along the shore at the Une of high tlde. 

"(7) Dénies that construction of its (this defendant's) railroad over tlie 
land described in the deed referred to in the first paragraph of this separate 
answer will occupy the water front of sald land, or will obstruct or destroy 
access of any land to or from the océan, or to or from adjacent lands, or 
will change the nature of any land or destroy its market values for résidences, 
business, wharf âge, or other purposes or uses, to compl amants' in jury or dam- 
age in a sum exceeding $30,000, or In any sum whatsoever. 

"(8) Bénies that the lands described in the amended bill of complaint as 
having been purchased by complainants for $4,200 hâve any value, for ail 
uses and purposes whatsoever in excess of the said sum alleged to hâve been 
pald therefor, or that construction of its (this defendant's) railroad on the 
land described in the said deed referred to in the iîrst paragraph of this 
separate answer would damage said land, or complainants' right, title, or 
interest therein, in the sum of $30,0(X), or In any sum whatsoever. 

"(9) Allèges that the matter In dispute in this case does not equal nor 
exceed, exclusive of iuterest and costs, the sum or value of $2,000, for whlch 
reason, and the other reasons set forth In its (this defendant's) demurrer 
herein, it (this defejidant) dénies the jurisdlction of this court to hear or 
détermine this case." 

To this answer the complainants filed a replication. 

At the trial the respective parties presented a "Stipulation as to Evi- 
dence," stipulating in évidence the various décisions and acts of Con- 
gress referred to in the pleadings, and also the following: 

"Subdivision 4. 

"Item 12. Ixits 3, 4, 5, and 6 of section 31, township 1 south, range 16 
west, San Bernardino meridian, is within indemnity limlts of the land grant 
made unto the Atlantic & Pacific Railroad Company by the said aet of 
Congress of .Tuly 27, 18(56, and within primary Umits of the land grant made 
unto the Southern Pacific Railroad Company by the said act of Congress 
of March 3, 1871. 

"Item 13. The ofliclal plat of survey of the lots described In the foregoing 
item 12 was approved by the United States Surveyor General for California 
on June 20, 1896, and duly filed in the United States land oflace at Los 
Angeles on Oetober 5, 1896. 

"item 14. On September 21, 1898, one Joseph Moynier, then an occupant 
of the land described In item 12 hereof and qualifled to make entry thereof 
under the gênerai homestead laws of the United States, made and filed in 
the United States land office at Los Angeles his homestead entry of the said 
land, and such proceedlngs were thereafter had In the said Los Angeles 
land office and General Land Oflice of the United States, as tliat on Novem- 
ber 1, 1904, the United States, by its proper olflcers, duly issued unto the 
said Joseph Moynier, under and in pursuance of his said homestead entry, 
United States patent, in proper form, for the sald land. 

"Subdivision 5. 

"Item 15. Exhlbit A to complainants' bill of complaint herein Is a true 
copy of the original deed and certiflcate of acknowledgement and correctly 
shows the date and place In the records of Los Angeles county, when and 
where the same was duly recorded, and Joseph Moynier, party to the said 
deed, is the .Joseph Moynier referred to in item 14 hereof. 

"Item 16. On February 28, 1905, said Joseph Moynier duly made, executed, 
and delivered his deed of grant purporting to convey to George H. Blount 
the lands described in item 12 hereof, whlch deed was on March 1, 1905, duly 
recorded in the oflice of the county recorder of Los Angeles county. Cal., in 
Book 2248, p. 149, of Deeds; and on March 1, 1905, the said George H. 
Blount duly made, executed, and delivered his deed of grant purporting to 
convey to plaintiff Joseph H. Cnll the siiid lands described in Item 12 hereof. 
which deed was on March 1, 1905, duly recorded in the office of the county 
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recorder of sald Los Angeles county in Book 2241, p. 143, of deeds, and at 
that time sald Joseph H. Call duly pald to the sald Joseph Moynier $4,000 
Kold coin, in considération of the said conveyances from Joseph Moynier to 
George H. Blount and from George H. Blount to Joseph H. Call. At the 
time of purchasing said lands, Joseph H. Call believed that said deeds from 
Moynier to Blount and from Blount to him (Joseph H. Call) conveyed to 
him (Call) an absolute title in fee simple to the whole of said lands, and at 
that time he (Joseph H. Call) had no actual knowledge that the Southern Pacif- 
ic Rallroad Company had or claimed to hâve any title, interest, or estate 
in sald lands. On Aprll 26, 1005, said Joseph H. Call by deed of grant duly 
transferred to George C. Call ail of his riglit, title, interest, and estate in and 
to the lands described in item 12 hereof, which deed was recorded in said 
Los Angeles county records in Book 2705, p. 120, of Deeds, and on August 25. 
1906, said George G Call by deed of grant duly transferred unto said 
Joseph H. Call and L. Dora C. Call, husband and wife, as joint tenants, ail of 
his right, title, interest, and estate in and to the said lands described in 
item 12 hereof. which said deed is of record in said Los Angeles county in 
Book 2825, p. 133, of deeds. 

"Item 17. On March 8, 1902, the Southern Pacific Railroad Company 
named in the deed copied as Exhibit A to eomplainants' bill of complaint 
duly transferred ail its property and property rights, including such (if any) 
property or property right as was acquired by or in virtue of the said deed, 
unto the défendant Southern Pacific Railroad Company." 

Certain witnesses were also examined by the respective parties, 
several of them in respect to the value of the strip of land described 
in the deed from Moynier to the Southern Pacific Railroad Company ; 
each of them giving the reasons for the valuation so placed upon the 
strip: The witness Curtis stating that it is worth about $35,000, 
the witness Bixby stating that it is worth about $35,000, the witness 
Blount stating that it is worth about $35,000, and the complainant 
Call testifying that, in his opinion, the value of the strip, if taken for 
railroad purposes, together with the damage to the remainder of the 
tract, would be over $40,000. The latter witness also testified that at 
the time he made his purchase from Moynier he had no actual notice 
of any kind that the défendant railroad company claimed any interest 
in the property, and that, before purchasing the land, he caused the 
Title Insurance & Trust Company of Los Angeles to furnish him a 
certificate, showing a clear title in Moynier to the land with the single 
exception of a traveled wagon road along the beach. 

Such being the pléadings of the parties, and the facts as shown by 
the record, the law governing the case may, I think, be briefly stated. 
The objection made to the jurisdiction of the court on the ground of 
insuiificiency of the amount in controversy is disposed of by the tes- 
timony last referred to in the statement of the case. Manifestly, the 
real question in the case is whether the deed of March 37, 1893, from 
Moynier to the Southern Pacific Railroad Company, was or was not 
a valid instrument. By it Moynier undertook to — 
"grant and convey unto the said party of the second part (the Southern 
Pacific Railroad Company), and to its successors and assigns forever, ail of 
that certain strip or parcel of land lying, being and situate in the county of 
Los Angeles, in the state of California, and described as follows, to wit: 
A strip or tract of land one himdred feet wide, lying equally on each side of 
the located line of the said company's railroad where the same is located 
through the southwest quarter of section thirty-one, township one south, 
range sixteen west, S. B. M., being more particularly described as follows, 
to wit: Commencing for the same at a point in the eenter line of the sald 



936 162 FEDERAL REPORTER. 

rallroad wbere saîd center Une Intersects the east Une of sald quarter sec- 
tion, and runnlng thence westerly along said center Une of said rallroad 
along the coast above the Une of hlgh tlde, embracing a strip of land flfty 
(30) feet vvlde on each side of sald center Une to the westerly Une of said 
tract and the eastern Une of land of E. N. Valenzuela, a distance of half 
mile more or less, and containing an area of six acres of land, more or less." 

The strip of land embraced by that deed the complainants allège they 
own in fee, which allégation the défendant railroad company dénies, 
and allèges it owns, by virtue of the deed from Moynier, the subsé- 
quent patent issued to him by the government in pursuance of his 
homestead entry, and the conveyance from the grantee of the Moynier 
deed to the défendant railroad company. It seems too obvions for 
argument that the validity of the deed from Moynier to the Southern 
Pacific Railroad Company dépends wholly upon the laws of the United 
States, and that therefore it is a fédéral question. Sec Texas & Pac. 
Ry. Co. V. Abilene Cotton Oil Co., 204 U. S. 436, 433, 27 Sup. Ct. 
350, 51 L. Ed. S53. 

Was that deed of any validity? I think not. It was, in my opin- 
ion, a nullity for two reasons : 

First. Because at the time it was made Moynier was an alien and 
had not then declared his intention to become a citizen of the United 
States, and he was therefore then incapable of acquiring any land un- 
der the homestead laws. 

Second. Because the land itself was then reserved by the govern- 
ment from any disposition under such laws. 

The contention that when Moynier afterwards acquired the govern- 
ment title to the tract embraced by his homestead entry (including the 
strip hère in controversy), under and by virtue of its homestead laws, 
sucla title related back and fed the conveyance that he had attempt- 
ed to make, is, I think, an attempt to put the doctrine of relation to an 
unwarranted use. That doctrine is a fiction of the law, adopted by 
the courts for purposes of justice. It cannot, in my opinion, be prop- 
erly resorted to for the purjrose of giving effect to an act which was 
not only unauthorized and illégal, but absolutely void as against public 
policy. In Anderson v. Carkins, 135 U. S. 483, 10 Sup. Ct. 905, 
34 L. Ed. 272, it was distinctly adjudged by the Suprême Court that 
a contract by a homesteader to convey a portion of a tract, when he 
shall acquire title from the United States, is against public policy and 
void. A fortiori, is a complète nullity a pretended conveyance by one 
claiming to be a homesteader, but who was at the time an alien, and 
who had never declared his intention to become a citizen of the United 
States. 

I think the complainants are entitled to judgment. 

Ordered accordingly. 
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PEOPLE'S UNITED STATES BAKK v. GOODWIN et al. 

(Circuit Court, E. D. Missouri, E. D. June 23, 1908.) 

No. 5,593. 

1. Statutes— Construction or Revised Statutes— Refebence to Originai, 

ACTS. 

Acts of Consress enacted before 1873, parts of whicli were incorporated 
in the Révisée! Statutes, and which were tliereby repealed, may be re- 
ferred to in construing the provisions taken tlierefrom. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutes, §§ 302- 
30C.] 

2. Removal of Causes— Nature of Contboversy— Actions Against United 

States. 

To render an action against an officer of the United States removable 
from a state to a fédéral court by certiorari under Rev. St. § G43 (U. 
S. Comp. St. 1901, p. 521), which provides for such removal of suits 
"against any offlcer appointed under or acting by autbority of any rev- 
enue law of tlie United States * * * or against any person acting 
under or by autliority of any such offlcer, on account of any act done 
under color of his office or of any such lavsr," etc., the acts which con- 
stitute the cause of action must hâve some rational connection with 
officiai duties under a "revenue law," and in some way afifect the revenue 
of the government, and such fact must appear on the face of the coniplaint 
iu the action or the pétition for the wrlt. An action for libel against the 
Assistant Attorney General for the Post Office Department and an in- 
speetor of such department, based on the promulgation by them of a fraud 
order against the plaintifif, does not meet such requirements and is not 
removable under said section. 

On motion to set aside order for writ of certiorari and to quash the 

writ. 

This action was instituted in the circuit court for fhe city of St. Louis, 
State of Missouri, to recover damages for an alleged libel charged to hâve been 
wrongfully and maliciously written, composed, and published by the défend- 
ants. It was sought to remove the cause from the state court to this court 
upon the ground that there was a fédéral question involved, but a motion to 
romand it to the state court was sustained upon the ground that the complaint 
did not show that there was such a question in the case. 160 Fed. 727. It is 
now sought to remove it to this court by certiorari under section 643, Rev. 
St. (U. S. Comp. St. 1901, p. 521). The pétition for certiorari allèges: That 
the défendant Goodwin was the Assistant Attorney General for the Post 
Office Department of the United States, and the défendant Pulton, iuspector 
in charge of the post office inspectors of the United States at the time and for 
some time prior to the acts complained of in the déclaration ; that ail of 
said acts were committed by them solely In their capaeity as officers of the 
United States in the Post Office Department thereof, in the discharge of 
their oflicial duties, and not otherwise ; that the action was commenced by 
plaintiff on account of acts done by défendants under authority of the 
revenue lavi'S of the United States, and under and by virtue of tlieir offices 
aforesaid, which said offlce.s wfere occupied by them ail the time mentioned 
in the déclaration, and they therefore pray for a removal of the cause from 
the state to this court, and tliat a writ of certiorari issue for that purpose in 
pursuance of section 643, Rev. St. (U. S. Comp. St. 1901, p. 521). 

The pétition is duly verified by défendants, and also has certificate of coun- 
sel, as preseribed by that statute. The granting of the writ was resisted by 
counsel for plaintiff, who appeared specially for that purpose; but the 
court, owing to the importance of the issues involved, granted an order for 
the writ wlth leave to plaintiff to file a motion to set aside this order and 
quash the writ. By consent of parties, the issuance of the wrlt was walved, 
and a transcript of the pleadings in the state court flled as a return in the 
same manner as if a writ of certiorari had been issued. In pursuance of 
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the leave granted, plaintift flled a motion to set aslde tlie order for the writ 
and quash It. There are several grounds assîgned in the motion, but the 
substaiitial one alleged for the quashiug of the writ is that "the pétition 
does net allège or show that the petitioners are or were officers under any 
revenue law of the TJnited States or otherwise within the ternis of section 
643, Rev. St. (TJ. S. Comp. St. 1901, p. 521)." The motion may therefore be 
properly treated as a demurrer to the sufBciency of the pétition and the 
.lurisdiction of this court to grant the writ upon the allégations of the péti- 
tion. Virginia v. Felts (C. C.) 133 Fed. 85. 

Barclay & Fauntleroy, for plaintiffs. 

H. W. Blodgett, U. S. Atty., and T. P. Yoiing, Asst. U. S. Atty., 
for défendants. 

TRIEBER, District Judge (a f ter stating the facts as above). The 
importance of the questions of law inyolved, and the ability with which 
the case has been argued by counsel, and the fact that the précise ques- 
tion involved in this proceeding has never been determined by the Su- 
prême Court or the Circuit Court of Appeals for this circuit require 
a more full review of the statute in question and the principles of law 
which will aid in a coristruction thereof than would ordinarily be nec- 
essary. The section under which the proceeding is instituted is lengthy 
and was digested by the compilers of the Revised Stàtutes from a 
number of acts, some of which hâve been repealed since the enact- 
ment of the Revised Stàtutes ; but, as the pétition is based solely upon 
the claim that the défendants committed the acts complained of by the 
plaintiiï under and by virtue of the revenue laws of the United States, 
it is unnecessary to refer to any other part of that section than the one 
relating to "any officer appointed under', or acting by, authority of 
any revenue law of the United States, now or hereafter enacted, or 
against any person -acting under, or by, authority of any such officer, 
on account of any act donc under color of his office, or of any such 
law, or on account of any right, title or authority claimed by such of- 
ficer or other person under any such law." 

The constitutionality of the act is not questioned; that having been 
fully determined ia Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 648, 
and Davis v. South Carolina, 107 U. S. 591, 2 Sup. Ct. 636, 27 E. Ed. 
574, Although under section 5596, Rev. St., ail acts of Congress pass- 
ed prior to the Ist day of December, 1873, any portion of which is em- 
braced in any section of the Revised Stàtutes, are repealed (United 
States v. Bowen, 100 U. S. 508, 25 L. Ed. 631), still, when there is a 
doubt as to the construction of a section of the Revised Stàtutes, it 
is' proper to refer to the original acts from which the section was taken 
for the purpose of ascertaining the true intent of Congress, and this 
is especially so where the act authorizing the revision directs marginal 
références, as is the case in the act authorizing the Revised Stàtutes. 
United States v. Lâcher, 134 U. S. 624, 10 Sup. Ct. 625, 33 E. Ed. 
1080 ; The Conqueror, 166 U. S. 110, 17 Sup. Ct. 510, 41 E. Ed. 937 ; 
Barrett v. United States, 169 U. S. 218, 18 Sup. Ct. 327, 42 E. Ed. 
733. 

The first act passed by Congress on that subject (excepting Act 
Feb. 4, 1815, c. 31, 3 Stat. 198, which was intended to be of short 
duration only, during the then existing war between the United States 
and Great Britain, extended by Act March 15, 1815, c. 94, § 6, 3 Stat. 
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233, and re-enacted by Act March 3, 1817, c. 109, 3 Stat. 396, for the 
term of four years), was Act March 2, 1833, c. 57, 4 Stat. 633, 
entitled "An act to provide for the collection of duties on imports." 
Section 3 of that act, in so far as it is necessary to quote it for the 
détermination of the issue involved in this case, is as follows: 

"That In any case where suit or prosecution shall be commencecl In a 
court of any state against any offlcer of the United States, or other person, 
for or on account of any act done under the revenue laws of the United States, 
or under eolor thereof, or for. or on account of, any right, authority or title 
set up or claimed by such offlcer or other person under any such law of the 
United States, it shall be lawful for the défendant in such suit or prosecu- 
tion at any time before trial, upon a pétition to the Circuit Court of the 
United States, in and for the district in whlch the défendant shall hâve been 
served with process * * * which pétition, affidavit and certificate shall 
■ be presented to the said Circuit Court if In session, and if not, to the clerk 
thereof at his office, and shall be flled in said olFice and the cause shall there- 
upon be entered on the docket of said court and shall thereafter be proceeded 
in as a cause orlginally commenced In that court ; and It shall be the duty of 
the clerk of said court. If the suit were commenced in the court below by 
summons, to issue a writ of certiorarl to the state court requiring said court to 
send to the said Circuit Court the record and proceedings in said cause." 

The cause which led to the enactment of this act was the attempted 
nullification of the tarifï laws by one of the states of the Union and 
was upon the recommendation of Président Jackson in a spécial mes- 
sage to Congress. 2 Richardson's Messages and Papers of the Prési- 
dents, p. 610. A history of the causes which led to the enactment of 
the act may be found in the opinion of Mr. Justice Strong in Ten- 
nessee V. Davis, supra. 

In view of the title of the act, it had been held that it applied only 
to duties on imports, and not to cases arising under the internai rev- 
enue laws. Stevens v. Mack, 5 Blatch. 514, Fed. Cas. No. 13,404, 
where Judge Benedict held that it did not even apply to cases arising 
under the internai revenue laws. In Philadelphia v. Diehl, 5 Wall. 
720, 728, 18 L. Ed. 614, Mr. Justice Clifford, delivering the opinion 
of the court upon the same matter, said : 

"Undoubtedly the original act was passed for the protection of offlcers of 
the revenue and persons actlug under them, charged by law with the collec- 
tion of import duties." 

The first act of Congress intending to extend the provisions of the 
act to the internai revenue laws was Act June 13, 1864, c. 173, 
13 Stat. 223, 241, entitled "An act to provide internai revenue to sup- 
port the government, to pay interest on the public debt and for other 
purposes." Section 50 of that act is as follows : 

"That the provisions of the act entitled 'An act to provide for the collec- 
tion of duties on imports,' approved March 2, 1833, now in force, shall be 
taken and deemed as extended to and embraclng ail cases arising under the 
lawa for the collection of internai duties, stamp duties, licenses or taxes 
which bave been, or may be hereafter enacted; and ail persons dulyauthoriz- 
ed to assess, receive or collect such duties or tax under such laws are hereby 
declared to be, and to hâve been revenue officers witliin the true intent and 
meanlng of said act and entitled to ail the exemptions, immunities, riglits, 
beneflts and privilèges therein enumerated or conferred." 

By Act July 13, 1866, c. 184, 14 Stat. 98, 171, entitled "An act to 
reduce internai taxes and to amend an act entitled 'An act to provide 
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internai revenue to support the g-overnment, to pay interest on the 
public debt and for other purposes,' approved June 30, 1864, and acts 
amendatory thereof," the section of the act of 1864 above quoted was 
repealed by a proviso in section 67, and in lieu thereof what is prac- 
tically now that part of section 643, Rev. St. (U. S. Comp. St. 1901, 
p. 521), under which it is sought to remove this, cause to this court, 
enacted. As this matter is fully discussed in Philadelphia v. Diehl, 
supra, it is sufficient to refer to that case. 

There can be therefore no doubt but that under the act now in force 
ail persons acting under or by authority of any revenue lave, whether 
custom or internai revenue, are included. The question then to be 
determined is: Are the petitioners, who were officers under the Post 
Office Department of the United States, revenue offiCers within the 
meaning of that section of the law, and, if so, are the acts which form 
the basis of this suit of such nature as would justify the claim that 
they. were acting under the revenue laws of the United States? 

Assuming, without deciding, that the Assistant Attorney General 
for the Post Office Department is an officer of that department, and 
not of the judicial, and that the acts of both of thèse officers complain- 
ed of were in the discharge of their officiai duties, and not otherwise, as 
alleged in their pétition for certiorari, are they entitled to hâve this 
cause removed to this court under the provisions of that statute? 
The first question to be determined is : What are "revenue laws" 
in the ordinary meaning of the words as defined by the courts of the 
United States? 

It is hardly possible to détermine that question by a gênerai state- 
ment to cover every possible phase, and, at ail events, in the language 
of Mr. Justice Harlan, in Twin City Bank v. Nebeker, 167 U. S. 196, 
203, 17 Sup. Ct. 766, 42 L. Ed. 134: 

"What bills belong to that class (for raising revenue) is a question of such 
magnitude and importance that it is the part of wisdom not to attempt by 
any gênerai statement to cover eyery possible phase of the subjeet." 

He thên quotes with approval from section 880 of Story on the 
Constitution on that point, which is as follows: 

"What bills are properiy bills for raising revenue in the sensé of the Con- 
stitution has been a matter of some discussion. A learned commentator sup- 
poses that every bill which indirectly or consequentially may raise revenue 
is, within the sensé of the Constitution, a revenue bill. He therefore thinks 
that the bill for establishlng the post office, the mint, and regulating the 
value of foreign coins belongs to this class and ought not to hâve originated 
in the Senate. But the practical construction of the Constitution has been 
against his opinion. And, indeed, the history of the origin of the power al- 
ready suggested abundantly proves that it has been confined to bills to levy 
taxes in the strict sensé of the word, and has not been understood to extend 
to bills for other purposes which may Incidentally create revenue. No one 
supposes that a bill to sell any of the public lands or to sell public stock: is 
a bill to raise revenue in the sensé of the Constitution. Much less would a 
bill be so deemed which merely regulated the, value of foreign or domestic 
coins or authorized a discharge of insolvent dèbtors upon an assignment of 
their estâtes to the United States giving a priorlty of payment to the United 
States in cases of insolvency, although ail of them might Incidentally briug 
revenue into the Treasury." 
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In Peyton v. Bliss, Woolw. 170, Fed. Cas. No. 11,055, Mr. Justice 
Miller defined a "revenue law" to ht : 

"Any law wliicli provides for the assessment and collection of a tas to 
defray the expenses of the government." 

In The Nashville, 4 Biss. 188, Fed. Cas. No. 10,023, the court de- 
fined a "revenue law" to be : 

"A law whose principal object is the ralsing of revenue and not one under 
whieh revenue may incideutally arise." 

In United States v. Norton, 91 U. S. 566, 568, 23 L. Ed. 454, 
the court, after quoting Webster's lexical définition of the term "rev- 
enue" ("The income of a nation, derived from its taxes, duties or oth- 
er sources, for the payment of the national expenses"), say : 

"The phrase 'other sources' would Include the proceeds of the public lands, 
those arising from the sale of public securities, the receipts of the Patent 
Office in excess of its expenditures, and those of the Post Office Department 
when there should be such excess as there was for a time in the early history 
of the government. Indeed, the phrase would apply in ail cases of such 
excesses. In some of them the resuit might fluctuate ; there being excess at 
one time and deficiency at another. It is a matter of common knowledge 
that the appellative 'revenue laws' is never applied to the statutes Involved 
in thèse classes of cases." 

And thereupon the court held that the act of Congress entitled "An 
act to estabhsh a postal money order System," approved May 17, 1864, 
is not a revenue law within the meaning of the act entitled "An act 
in addition to the act entitled 'An act for the punishment of certain 
crimes against the United States, approved March 26, 1874.' " The 
court in its opinion cites with approval from United States v. Mayo, 
1 Gall. 396, Fed. Cas. No. 15,755, where Mr. Justice Story held that 
the phrase "revenue laws" meant "such laws as are made for the direct 
and avowed purpose of creating revenue or public funds for the serv- 
ice of the government." 

In United States v. Hill, 133 U. S. 681, 685, 8 S. Ct. 308, 31 L. Ed. 
375, it was sought to maintain a writ of error in the Suprême Court 
upon the ground that the money sought to be collected by the ac- 
tion was for fées collected by a clerk of a court of the United States 
for naturalizations and therefore within that part of section 699, Rev. 
St. (U. S. Comp. St. 1901, p. 568), which confers upon the Suprême 
Court jurisdiction on error without regard to the sum or value in 
dispute in any civil action brought by the United States for the en- 
forcement of any revenue law thereof , and it was held : 

"The précise question for décision is whether this section which provides 
for the payment by the clerk into the Treasury of the surplus moneys recelved 
by him as the fées and émoluments of his office, is a 'revenue law,' within 
the meaning of that clause of section 699 which is relied on, and we hâve 
no hésitation in saying that it is not. As the provision relates to the juris- 
dictiou of this court for the review of the judgments of the Circuit Courts, 
it is proper to refer to the statutes giving jurisdiction to those courts to see 
if there is anything there to show what the term 'revenue law,' as hère used, 
means. Looking then to section 029 of the Revised Statutes, we flnd that by 
the fourth subdivision the Circuit Courts hâve been granted original juris- 
diction 'of ail suits at law or in equity arising under any act providing for 
revenue from imports or tonnage,' and 'of ail causes arising under any law pro- 
viding internai revenue.' And again, by the twelfth subdivision, 'of ail Suits 



942 162 FEDERAL REPORTER. 

brought by any person to recover damages for aiiy injury t» his person or 
property ou account of any act done by him under any law of tlie United 
States for the protection or collection of any of the revenues thereof.' Thia 
clearly iniplles that the term 'revenue law,' when usèd In connection wlth 
the jurisdictlon of the courts of the United States, means a law Imposing 
duties on importe or tonnage, or a law providlng in terms for revenue — that 
ts to say, a law whlch is directly traceable to the power granted to Congress 
by section 8, art. 1, of the Constitution — 'to lay and coUect taxées, duties, 
imposts, and excises.' * . • * Certainly it will not be claimed that the 
clerlj of a District Court of the United States is au 'officer of the revenue' ; 
but there is nothing to indicate that the terni 'revenue' has any dlfCerent 
Bigniflcation in this subdivision of the section froni that which it has in 
the other. The clerk of a court of the United States coUects his taxable 
'compensation,' not as the revenue of the United States, but as the fées and 
émoluments of his office, with an obligation on his part to account to the 
United States for ail he gets over a certain sum which is flxed by law. This 
obligation does not grow out of any 'revenue law,' properly so called, but out 
of a statute governlng an offlcer of a court of the United States." 

In Millard v. Roberts, 203 U. S. 429, 436, 26 S. Ct. 674, 50 L. Ed. 
1090, section 880 of 1 Story on Constitution, hereinbefore set out, is 
again quoted with approval and followed. 

In Campbell v. James (C. C.) 3 Fed. 513, 516, it was souglit to 
hâve a postmaster declared to be an officer of the revenue within the 
meaning of section 989, Rev. St. (U. S. Comp. St. 1901, p. 708) ; but 
this was denied by the court, and Judge Blatchford, then circuit judge 
and shortly thereafter one of the justices of the Suprême Court, in 
his opinion on that subject, said : 

"It is clear that the word 'revenue,' in ail thèse forms of expression, 
means only the revenue from customs. The act does not relate to revenue 
from any other source. » * * xjnder said section the words 'other offlcers 
of the revenue' would never hâve been construed to mean a postmaster. 
* ♦ * This is the view held by the Post Oilice Department Itself, for in 
the report of the Postmaster General to the Président, of November 8, 1879, 
référence is made to this suit, and to thé décision on it, by the Interlocutory 
decree, adverse to the défendant James, and it Is stated that 'there Is no provi- 
sion of fédéral law to secure "certificates of probable cause" to United States 
offlcïals, other than treasury officiais, in cases of adverse judgments for acts 
done in their officiai capacity.' This is unquestionably a correct view." 

The cases relied upon by défendants to sustain the contention that 
they were officers acting under a revenue law are United States v. 
Bromley, 12 How. 88, 13 L. Ed. 905 ; Warner v. Fowler, 4 Blatchf . 
311, Fed. Cas. No. 17,182; Ward v. Congress Construction Co., 99 
Fed. 598, 39 C. C. A. 669. . 

In the Bromley Case the question before the court was whether an 
action under Act Cong. March 3, 1845, entitled "An act to reduce 
the rates of postage, to limit the use and correct the abuse of the frank- 
ing privilège, and for the prévention of frauds in the revenue of the 
Post Office Department," was removable to the Suprême Court by 
writ of error under the provisions of Act May 31, 1844, entitled "An 
act to amend the judiciary act passed the 24th of September, 1789," 
which provides : 

"That final Judgments in any Circuit Court of the United States for the 
enforeement of the revenue laws of the United States, and for the collection 
of the duties on merchandise Imported therein. may be examined and reversed 
or affirmed in the Suprême Court of the United States, wlthout regard ti> 
the sum or value in coutroversy in sueh action, at the instance of either party." 



943 

And it was held that that act "in its title is declared to be an act to 
reduce the rates of postage, and for the prévention of frauds on the 
revenue of the Post Office Department. In its character and object it 
is a revenue law, as it acts upon the rates of postage and increases the 
revenue by prohibiting and punishing fraudulent acts which lessen it," 
and therefore within the meaning of the act of May 31, 1844. The 
cause was an action of debt under Act March 3, 1845 ; the déclara- 
tion charging that : 

"Tlie défendant was the captaln of the packet boat Empire, which regu- 
larly performed trips, at stated periods, between two places, from one to 
the other of which places the United States mail was regularly conveyed. 
under the authorlty of the Post Office Department, to wit, between Albion 
and Rochester, and that the said packet boat, and the said défendant so 
belng such captain, and the managers, servants, and crews of the said packet 
boat, did, while the said défendant was such captain thereof, and whlle the 
said packet boat did regularly perform trips, at stated periods, between the 
said places, the said United States mail being regularly conveyed, under the 
authorlty of the Post Office Department, from oue to the othér of the said 
places, transport and eonvey, otherwlse than in the mail, divers letters. 
packets, and packages of letters, to wit, 10 letters, 10 packets, and 10 pack- 
ages of letters, then and there belng mailable matter, other than newspapers. 
etc., and which said letters, packets, and packages of letters did not, nor dit! 
any or either of them, hâve relation to any part of the cargo of the said 
packet boat, from one to the other of the said places, from one to the other of 
which said places the United States mail was then and there regularly con- 
veyed as aforesaid, under the authorlty of the Post Office Department, con- 
tra ry to the intent of the act." 

It was therefore clearly an action to recover penalties for the vio- 
lation of that part of the act of Congress which was enacted as shown 
by the title of the act, as well as its plain language "to increase the 
revenues of the Post Office Department." It may be conceded that 
that case is authorlty for the proposition that certain acts of officers 
of the Post Office Department, or, for that matter, of any other de- 
partment of the government, may be acts under a revenue law, and 
still it is not décisive of the issue involved in this action. It.certainly 
is not conclusive authorlty to the point that ail acts by officers of that 
department are acts under "a revenue law." Questions affecting the 
rates of postage would probably be siich, as the revenue of the govern- 
ment would be affected thereby. But nothing in plaintifif's déclaration 
or defendant's pétition for the writ of certiorari discloses anything 
whereby the revenues of the government were or can in the remotest 
degree be affected by the acts charged. United States v. Norton, 
supra, where the Bromley Case is distinguished. 

Warner v. Fowler, supra, was decided in the Circuit Court for the 
Southern District of New York by Judge Ingersoll in 1859. It was 
there held that a postmaster was a revenue ofïicer within the meaning 
of section 3 of the Act of March 2, 1833, citing United States v. Brom- 
ley as conclusive authorlty for this ruling. But this case bas been 
clearly overruled by the same court in Victor v. Cisco, 5 Blatchf. 128, 
Fed. Cas. No. 16,934, and Stevens v. Mack, 5 Blatchf. 514, Fed. Cas. 
No. 13,404, and at least by implication by what was decided by the 
Suprême Court in Philadelphia v. Diehl, supra. 

In Victor v. Cisco, it was sought to remove a cause under that act 
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against an assistant treasurer of the United States; but the writ of 
certiorari was denied by Judge Shipman upon the ground that it was 
not embraced within the provisions of the act of 1833. 

In Stevens v. Mack, decided in 1867, it was held by Judge Benedict 
that the act of March 2, 1833, applied only to cases arising under the 
revenue laws for the collection of duties on imports, and not to cases 
arising under the law for the collection of internai revenue. This con- 
struction of the act of 1833, as stated by Judge Benedict in his opin- 
ion, and also that of the Suprême Court in Philadelphia v. Diehl, 
must hâve been the view of Congress, otherwise it would not hâve pro- 
vided by the acts of June 30, 1864, and July 13, 1866, that section 3 
of the act of 1833 shall be applicable to ail cases arising under the laws 
for the collection of internai duties. Had Congress desired to extend 
the benefits of that act to the officers of ail departments of the govern- 
ment which might, incidentally, collect moneys which hâve to be 
covered into the treasury, and for that reason become revenue, it would 
hâve used language which would hâve left no doubt as to its inten- 
tion. 

In legislating on the subject of original jurisdiction of the Circuit 
Courts of the United States, Congress used such language. Subdivi- 
sion 4 of section 629, Rev. St. (U. S. Comp. St. 1901, p. 503), provides : 

"Of ail suits at law or in equity, arising under any act providing for 
revenue from imports or tonnage, * * * of ail causes arising under any 
law providing internai revenue, and ail causes arising under the postal laws." 

Had Congress intended to extend the provisions of section 643 to 
causes arising under the postal laws, is it unreasonable to présume 
that it would hâve used language as free from ambiguity as it employ- 
ed in the above? It may hâve been an oversight, but the courts are 
as powerless to correct an oversight as they are when the omission 
is intentional. In view of the fact that thèse two (sections 629 and 
643) were prepared by the same digesters and enacted by Congress 
at the same time, ought not the well-known maxim that "an affirma- 
tion in a particular case implies a négation in ail others" apply ? 

In Benchley v. Gilbert, 8 Blatchf. 147, Fed. Cas. No. 1,291 it was 
sought to remove, under thîs act, an action against a United States 
commissioner to recover money alleged to hâve been illegally exacted 
by him as costs and fées in a criminal proceeding before him; but 
it was held by Judge Woodruflf that the action would not lie. The 
learned judge in his opinion said: 

"In sliort, tlie officers contemplated by section 67 of the act of 1860 are 
officers whose authorlty to perform thelr officiai duties is derlved from the 
internai revenue law, eitlier by appointment or other express authority con- 
ferred by it. In the discharge of thelr officiai duty, to whatever that duty re- 
lates, they act under that law aud under its protection. This is gathered 
not only from the language of the particular section, but also from the lan- 
guage and manifest intent of the acts of 1833 and 1864. The législation of 
1833 was for the protection of officers of the customs ; that of 1864 and 1866 
for the protection of Internai revenue officers and thelr subordinates." 

In Ward v. Congress Construction Company, the removal was sus- 
tained upon the ground that the act in controversy was ordered by the 
Secretary of the Treasury, who is "the officer administering the rev- 
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enue laws of the United States, acting under color of his office." It 
is unnecessary to express an opinion on that case, as no one will 
contend that any officer conneçted with the Post Office Department, 
and especially thèse défendants, are "officers administering the revenue 
laws of the United States." It is the Treasury Department which, 
by law, is charged with the administration of ail revenue laws, cus- 
toms and internai. If the fact that some acts of the officers of a 
department performed in pursuance of an act of Congress resuit in 
the collection or receipt of moneys which must necessarily be paid in- 
to the Treasury of the United States, and thereby become available 
for the payment of the governmental expenses, makes that department 
and ail the officiais under it persons acting under "the revenue laws" 
of the United States within the meaning of section 643, it is hard to 
imagine a case against any officer of the United States which would 
not be removable under that section. 

Officers of the judicial department, clerks and marshals, collect ail 
fines and penalties imposed under the criminal laws of the United 
States ; the marshals of the United States collect fées for their serv- 
ices from litigants — and ail thèse moneys, whether collected for fines 
and penalties or fées for services performed by thèse officers, are re- 
quired to be paid into the national treasury, and are, of course, avail- 
able and used for defraying the expenses of the government under 
the appropriation acts of Congress. The Department of the Interior 
is charged with the sale of the public lands and the collection of ail 
revenues arising from the public domain ; the War and Navy Depart- 
ments are authorized to sell many articles when they cease to be of 
further use for the purposes of thèse departments; the Department 
of Commerce and Uabor collects certain fées in naturalization cases — 
and ail thèse moneys are required by law to be paid into the Treasury 
to be used in the same manner as moneys collected under the revenue 
laws. Do thèse facts make ail the officiais and employés of those de- 
partments officers acting under "the revenue laws" of the United 
States within the meaning of section 643? The mère statement of 
thèse facts is a conclusive answer to the défendants' contention. 

In my opinion, to permit the removal of a cause under this section of 
the law, the acts which constitute the cause of action must hâve some 
rational connection with officiai duties under "a revenue law," and in 
some way afïect the revenue of the government. It could hardly be 
claimed that even a revenue collector, if sued for some act claimed to 
hâve been committed in the performance of his officiai duties, would 
hâve the right to remove the cause under section 643, if neither the 
déclaration nor pétition for certiorari showed that the act for which 
he was sued was in fact in the performance of an officiai duty im- 
posed on him by law, having some relation to the collection of revenue 
for the government. Thèse facts must appear on the face of the 
complaint in the action or in the pétition for the writ of certiorari ; 
otherwise a national court is without jurisdiction. Virginia v. Rives, 
100 U. S. 313, 25 L. Ed. 667 ; Virginia v. Paul, 148 U. S. 107, 13 
Sup. Ct. 536, 37 L. Ed. 386. To merely state the opinion of the peti- 
tioner or his counsel that such a question is involved is insufficient to 
justify the granting of the writ. 
102 F.— 60 
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In^Salem & L. R. Company v. Boston & L. R. Co., Fed. Cas. No. 
13,349, it wassought to remove a cause under the act of 1833; the 
pétition reciting: 

"And the sald défendants f urther representing that In the défense of sald suit 
or prosecution they clalm rlght, authorlty, and tltle to do ail the acts whlch 
hâve been done by them, and ail the acts whiçh they intend to do in the 
promises, under a revenue law of the United States, to wit, under the second 
section of an act of Congress approved July 7, 1838, eutitled 'An act to estab- 
lish certain post routes and to discontinue others,' and under other revenue 
laws of the TJnited States." 

Mr. Justice Curtis, in denying the pétition, said : 

"Having granted the right of removdi in a case where the act complained 
of was done under or by color of the revenue laws of the United States — in 
other words, when there is a question to be tried, whether a justification or 
excuse can be made ont under those laws — and having provlded for a péti- 
tion to be flled showing 'the nature of such suit of prosecution,' the Inference 
is that its nature must be shown for the pufpose of determinlng whether it 
be a case the removal of which is authorized. And, If so, the pétition must 
show a case of such a nature that there is to be tried In It a justiflcatlon 
or excuse In some way arising under the revenue laws of the United States. 
* * * /* is not enough that the pétition should show that a certain swit 
or prosecution has 'been commenced against Mm and tken should allège that 
he intends to rely upon some revenue law of the United States in Ms défense. 
He must so far exMhit the nature of the case, inoluding not only the grounds 
of the daim or comploAnt, but his défense thereto, that upon the facts it may 
appear that some material question may arise under those laws. Otherwise 
the pétition would not state a case for removal, but only the request of the 
petiiioner and his opinion- and that of his cotmsel that he had suoh a case. 
I do not think the just interprétation of the act authorizes a writ of oertiorari 
upon suoh a statement of the mère opinion of the petitioner and his counsel. 
In compliance wlth the requlrement of the statute to state the nature of the 
case, facts, and not merely opinions or conclusions of law, should be set forth, 
so that it may appear whether in Judgment of law such a case exists as 
enables the petitioner to eall for a removal." (The italics are mine.) 

A référence to the pleadings in this case, the déclaration, as well 
as the pétition for certiorari, as set out in the statement of facts pre- 
ceding this opinion, will show that they are within the objections so 
distinctly stated by Mr. Justice Curtis. 

In reaching thèse conclusions, the court is not unmindful of the dis- 
tinction which may be made between "revenue acts" and "bills for 
raising revenue," as that term is used in section 7, art. 1, of the Con- 
stitution, but does not deem it necessary to pass upon tliat question. 
AU that is decided herein is that this action, as it appears from the 
pleadings, the plaintiff's pétition, and the defendant's pétition for the 
writ of certiorari, is not against thèse défendants as persons "acting 
by authority of any revenue law of the United States or acting un- 
der or by authority of any such ofifîcer on account of any act done 
under color of his office, or of any such law, or on account of any 
right, title or authority claimed by such officer or other person under 
any such law," within the meaning of the provisions of section 643, 
Rev. St. (U. S. Comp. St. 1901, p. 521). 

The motion to quash the writ of certiorari must be sustained. 
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GROSSCUP V. GERMAN SAVINGS & LOAN SOCIETY et al. 

(Circuit Court, D. Oregon. June 8, 1908.) 

No. 2,147. 

1. MORTGAGES— FORECLOSURE StJlT— ISSUES DETKBMINABLE. 

In a foreclosure suit, the court caiiiiot undertake to détermine the riglit 
of a party who sets up a légal title which is adverse, and, if valid, para- 
mount, to the title of both mortgagor and mortgagee. 

2. Receivebs— Title to and Possession of Propeety— Sale undek Execution 

FROM Another Court. 

While mortgaged property is in the hands of a receiver appoiiited In a 
foreclosure suit, witti authority to enter Into possession, to care for the 
property, lieep the buildings insured, pay the taxes, and collect the rents 
aud profits, it cannot be sold under an exécution Issued out of another 
court, and such an attempted sale Is inefCectual to elïect a transfer of 
title to the equity of rédemption from the original holder to the pur- 
chaser, although it may subrogate the latter to the rights of the judg- 
ment plaintiffl and render him a proper party In the foreclosure suit, 
where by statute the judgment Is made a lien. 

In Equity. 

On July 25, 1894, the German Savings & Loan Society instituted a suit to 
foreclose a mortgage glveu by défendants Van B. De Lashmutt and wlfe on 
the south two-thirds of lot 3, bloek 22, in the city of Portland, with other 
realty, to secure a loan of $25,000. William L. Starr and bis wife, Naunle 
Starr, were also inade parties défendant. A little later, to wit, on August 1.3, 
18SJ4, upon the application of complainant in such suit, S. Goldsmith was ap- 
polnted receiver under the following order: "Upon reading the blU of com- 
plaint and the affidavit of B. Goldsmith herein, and on hearing Milton W. 
Smith, of counsel, it is ordered that S. Goldsmith be appointed receiver of 
the proporty descril)ed in said bill during the pendency of this suit, and until 
the right of rédemption under the mortgage sought to be foreclosed In said 
Mil shall hâve expired, with authority to take possession of and care for said 
mortgaged premlses, to pay the taxes on the same, to keep the buildings in- 
sured from loss by lire, and to collect the rents aud profits tberpof during said 
period, ail subject, however, to the further orders of this court." The receiver 
entered at once into possession of the realty, and bas so continued ever since, 
and, among otlier things, has collected the rents. One Brldget Lavin was the 
owner of the realty prior to June, 188T, and on the 7th day of that month 
executed a deed for the same to Van B. De Lashmutt. On January 7, 1890, 
De Lashmutt and wife executed the mortgage upon which the suit was in- 
stituted. Subsequently, on April 7, ISO.'i, De Lashmutt and wife deeded the 
property to défendant W. L. Starr, who is the son and heir of Brldget Lavln. 
Lavin made and published a vvill on May 1, 188<}, whereby she devlsed the 
property in question to Starr. She died on June 20, 1892, in the state of Call- 
fornia, and a little later Starr had the will probated upon his owu pétition, 
showing that at the time of maklng the wlll Lavin was of sound mlnd and 
inemory and not under any restraint. By their answer to the loan society's 
original bill, Starr and wife set up that Starr was seised in fee of the land 
by inheritance from his mother, aud that at the time of the exécution by 
her of the deed to De Lashmutt she was of unsound mlnd and Incapable of 
making the conveyance, and that such deed was without validity and vold; 
hence that De Lashmutt was not seised of the premlses at the time of the ex- 
écution of the mortgage to the loan soclety, and that the mortgage is also nuU 
and of no effect. The complainant thereupon, by an amendment of its bill, 
set up that the said deed was executed for a falr considération, to wit, $10,- 
000, paid by De Lashmutt at the time, and without any knowledge or notice 
that Lavin was non compos mentis, or incapable of making such deed, if the 
Kanie be true, as alleged in the answer, and that complainant took and re- 
ceived its mortgage from De Lashmutt in good faith, without any notice or 
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knowledge of such condition. Subsequently Starr and wife flled tlieir cross- 
bill, setting up the same matter as contained in ttielr answer, aslilng afBrmative 
relief ttiat botti tlie deed and mortgage be declared nuli and void. The plead- 
ings Iiave been formulated under thls cross-bill, putting tlie cause at issue. 
By ttie cross-bill Starr also claims title under the will and devise of his 
mother. On November 25, 1809, Nannie Starr sued W. K Starr, her husband, 
in the circuit court of the state of Oregon for Multnomah county, for support, 
and thereafter obtained a decree, which, wlth costs and accumulations, aniount- 
ed, on May 19, 1902, to $281.25. Execution was issued on the judgment ou 
that date, and levy made upon the lot involved hère, which was sold at sherift's 
sale on August 4, 1902, for $300.50, and purchased by Thomas Dobson. In 
due time a deed was exeeuted to Dobson, and Dobson eonveyed to Louis J. 
Goldsmith. On October 31, 1905, B. S. Gtrosscup, having succeeded to ail the 
title and interest of the loan society in its mortgage, filed an original bill, in 
the nature of a suppleniental bill, setting up the fact that he had so succeed- 
ed to the ownership of such mortgage, and, further, that through the suit of 
Starr v. Starr in the state court, and the exécution and sale of Starr's interest 
in the premises in question, and the sherift's deed, and the subséquent deed of 
Dobson, Goldsmith had succeeded to the title and interest of Starr in the equity 
of rédemption ; and praying that Goldsmith be made a pàrty to the fore- 
closure, that Starr be required to show cause why Goldsmith has not succeed- 
ed to his equity, and for a foreclosure as demanded in the original bill. 

Williams, Wood & Linthicum, for complainant 

Milton W. Smith, for défendant society. 

R. and E. B. Williams, for défendant De Lashmutt. 

Martin L. Pipes and Henry St. Rayner, for défendant Starr, 

L. E. Latourette, for défendant Goldsmith. 

WOLVERTON, District Judge (after stating the facts as above); 
Two questions are involved at this stage of tîie controversy, and thèse 
only were submitted at the argument : First, whether, in a foreclosure 
proceeding, the court should entertain jurisdiction to détermine rela- 
tive to the fee-simple title of the realty mortgaged, alleged to be para- 
mount to the title of the mortgagor, which, if f ound to bë as alleged, 
will operate to defeat the mortgage ; and, second, whether, while the 
realty mortgaged is in the hands of a receiver appointed under a fore- 
closure proceeding, with authority to enter intô the possession of such 
realtyy to care for the same, to keep the buildings thereon insured and 
pay the taxes, and to coUect the rents and profits during his incum- 
bency, the property can be sold under exécution issued out of a court 
other than that in which the foreclosure is pending, and thereby effect 
a transfer of title from the original holder of the equity ôf rédemption 
to the purchaser. Both questions are of vital conséquence to the liti- 
gants, and I hâve given them the careful attention that their import- 
ance suggests. 

As a matter of practice, it is said to be "well settled that in a fore- 
closure proceeding the complainant cannot make a person who claims 
adversely to both the mortgagor and mortgagee a party, and litigate 
and settlè his rights in that case." Dial v. Reynolds, 96 U. S. 340, 
341, 24 L. Ed. 644, citing Barbour on Parties in Equity, 493. The 
syllabus of the case states very well what the court evidently intended 
to décide. It is as follows : 

"A bill of foreclosure is bad, for mlsjoinder of parties and for multifarious- 
ness, where persons are made défendants theretô who claim titlè adversely 
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to the mortgagor and the complainant, and the latter seeks in that suit to 
lltigate and settle his rights." 

Other cases go further, as in Summers v. Bromley, 28 Mich. 125, 
where the principle is stated thus: 

"It is not compétent in a foreclosure suit, whatever the pleadings, to pro- 
ceed to litigate and settle the right of a party who sets up a légal title which, 
if valid, is adverse and paramount to the title of both mortgagor and mort- 
gagee." 

After setting out the rule as laid down in 3 Jones on Mortgages, § 
1859, as follows: 

"Only the rights and interests under the mortgage and subséquent to it 
eau properly be litigated upon a bill of foreclosure. One claiming adversely 
to the title of the mortgagor cannot be made a party to the suit for the pur- 
pose of trying his adverse claim. * * * This prior claim is not a subject- 
matter of litigation in the foreclosure suit, and remains unafCected by it" 

- — Mr. Justice Gordon, in California Safe-Deposit & Trust Co. v. 
Cheney Electric Light, Téléphone & Power Co., 13 Wash. 138, 40 Pac. 
733, says: 
"This rule is upheld by the great weight of authority upon the question." 

So it is held in Banning v. Bradford, 31 Minn. 308, 18 Am. Rep. 
398, that: 

"A mortgagee cannot maintain an action to foreclose his mortgage against 
one who claims the promises described in the mortgage, by a title adverse, 
and, if valid, paramount, to that of the mortgagor." 

If this be so as to the mortgagee, the rule must necessarily operate 
with the same vital cogency against one who, as défendant or by in- 
tervention, seeks to interpose a title paramount to that of the mort- 
gagor to destroy the validity of the mortgage. Such a thing is not 
permissible in a suit by a purchaser against the vendor for spécifie per- 
formance, or by a grantor against the grantee for reformation of a 
deed, as there exists no privity of contract wherein to found the suit 
on such relationship. Adopting. the language of the court in the case 
last cited: 

"The only proper parties are the mortgagor and the mortgagee, and those 
who hâve acquired rights or interest under them in the mortgagor's estate; 
for thèse are the only persons having any rights or obligations growing ont 
of the mortgage, or interested in any manner in the subject-matter of the 
action. A stranger claiming adversely to the title of the mortgagor, as he is 
not afCected by the mortgage, is in no way interested in the foreclosure suit. 
It can make no différence to him whether the mortgage is valid or invalid, 
whether it be discharged or foreclosed, whether the estate .niortgaged, the 
only estate which can be afCected by the decree, remains in the mortgagor or 
is trausferred to another." 

The présent suit, in the ramifications taken by the pleadings, afïords 
an apt illustration of the results to which the inquiry would lead if 
the rule were otherwise than as we hâve ascertained it to be. Not only 
is Starr seeking to impeach the title df De Lashmutt by reason of 
the alleged mental incapacity of Mrs. Lavin to make the deed to him, 
biit he is also striving to hâve an accounting decreed as between him- 
self and De Lashmutt as to the rents and profits — a matter so inordi- 
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nately collatéral to the cause of suit as that the prifnary inquiry would 
be entirely diverted for the time Being by pausing to settle it. It is 
not only cumbersome, and likewise burdensome, but it leads to confu- 
sion and conséquent delay, to step aside to attend to such merely col- 
latéral and disconnected interests before the real issue can be disposed 
of. Nor is the case of Hefner v. Northwestern Life Ins. Co., 123 U. 
S. 747, 8 Sup. Ct. 337, 31 L. Ed. 309, in any way opposed to the rule. 
It emphasizes the rule as one of practice, and characterizes a bill com- 
bining the two controversies as multifarious ; and, while it déclares 
the proper practice to be that the objection for multifariousness can- 
not be taken advantage of by the défendant except by demurrer, plea, 
or answer, yet it further asserts that it is a thing wholly within the 
discrétion of the court to take thé objection either at the hearing or 
upon an appeal. But, further, as to the nature of that case, a tax title 
was acquired subséquent to the exécution of the mortgage upon which 
suit was entertained to foreclose. The title, while subséquent to the 
mortgage, was made, under the local statute, paramount in right to 
ail preceding titles. The holder of tliis title was made a party défend- 
ant to the suit to foreclose, and was duly served, but made default, and 
a decree was entered in due course declaring the mortgage to be a lien 
upon the mortgaged premises, paramount to the lien and interest of 
each of the défendants. The premises were sold under the decree, 
and the question came up in an independent action, in the nature of 
ejectment, in a purely collatéral way, whether the owner of the tax 
title was foreclosed of his interests in the foreclosure proceeding. It 
was held that he was, to the extent, at least, that the decree precluded 
him from claiming title under the tax deed in the ejectment action ; 
but in the course of the considération of the subject the court distinct- 
ly declared that: 

"As a gênerai rule, a court of equlty. In a suit to foreclose a mortgage, will 
not undertake to détermine the validlty of a title prior to the mortgage and 
adverse to both mortgagor and mortgagee, becuuse such a controversy is in- 
depeudeait of the controversy between the mortgagor and the mortgagee as to 
the foreclosure or rédemption of the mortgage, and to join the two con- 
troversies in one bill would make it multifarious." 

Hère the objectionable and multifarious matter has been brought 
into the record by the défendant Starr, and the complainant has been 
compelled to corne to an issue as to it. But now complainant insists 
that he ought not to be required to litigate as to such purely collatéral 
matter along with his foreclosure. In view of the great prolixity of 
inquiry that the objectionable issues involve, I am of the firm opinion 
that the court ought not to entertain jurisdiction to consider them in 
this proceeding. No especial good can corne from so doing, and Starr 
has not been remediless otherwise, allowing his cause to be just. 

Now, as to the second question. The gênerai rule seems to be that 
property in the hands of a receiyer is exempt from judicial process 
and sale, unless through permission of the appointing court. 33 Am. 
& Eng. Enc. (2d Ed.) 1090. As it respects a sale through exécution, 
under a paramount judgment, during the possession of a receiver, the 
rule has been quite uniformly adopted to the effect that it cannot be 
made without leave of the court, and that, if so made without leave. 
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the purchaser will acquire no title in the property sold. Such, in 
efïect, is the holding in Wiswall v. Sampson, 14 How. 53, 14 L. Ed. 
322. That case was brought by a judgment créditer to set aside a 
fraudulent transfer and to subject the realty involved to the pay- 
ment of his judgment. A receiver was appoint ed, who entered and 
retained possession during the pendency of the suit. Execution had 
been issued, and levy made, under a previous or paramount judgment, 
prior to the appointment of the receiver, but the sale was consummated 
subséquent thereto. In disposing of the case, the court says: 

"It has been argued that a sale of the premises on exécution and purchase 
occasioned no interférence with the possession of the receiver, and hence no 
contempt of the authority of the court, and that the sale, therefore, in such a 
case, shonld be upheid. But, conceding the proceedings did not disturb the 
possession of the receiver, the argument does not meet the objection. The 
property is a fnnd in court, to abide the eveut of the litigation, and to be ap- 
plied to the payment of the judgment creditor, who has flled his bill to remove 
impediments in the vvay of his exécution. If he has succeeded in establishing 
his right to the application of any portion of the fund, It is the duty of the 
court to see that such application is made; and, in order to efCect this, the 
court must administer it independently of any rights acquired by third per- 
sons, peiiding the litigation. Otherwise, the whole fund may hâve passed out 
of its Jiands before the final decree, and the litigation beeome fruitless." 

And further: 

"As vve hâve already said, it is sufficient, for the disposition of this case, 
to hold that, while the estate is in the eustody of the court as a fund to abide 
the resuit of a suit pending, no sale of the property can take place, either on 
exécution or otherwise, witliout the leave of the court for that purpose ; and 
npon this ground we hold that the sale by the marshal on the two judgments 
was illégal and void, and passed no title to the purchaser." 

The doctrine of this case has not been departed from by the fédéral 
Suprême Court. Heidritter v. Elizabeth Oilcloth Co., 113 U. S. 394, 5 
Sup. Ct. 135, 38 L. Ed. 739 ; In re Tyler, 149 U. S. 164, 13 Sup. Ct. 
783, 37. L. Ed. 689 ; Hitz v. Jenks, 185 U. S. 155, 33 Sup. Ct. 598, 46 
L. Ed. 851. In the last case, it is said: 

"And the doctrine that a receiver is not to be distui-bed extends even to 
cases in which he has been appointed expressly without préjudice to the 
rights of persons having prior légal or etiuitable interests ; and the individuals 
having such prior interests must. if they desu-e to avail theniselves of them. 
apply to the court, either for liberty to bring ejectment or to be exaniined pro 
intéresse suo. and this though their right to the possession is clear." 

See, also, Virginia, T. & C. Steel & Iron Co. v Bristol Land Co. 
(C. C.) 88 Fed. 134 ; Minot v. Mastin, 95 Fed. 734, 37 C. C. A. 334. 

State courts hold to the same doctrine. Pelletier v. Lumber Co., 123 
N. C. 596, 31 S. E. 855, 68 Am. St. Rep. 837; Edwards v. Norton, 55 
Tex. 405 ; Ellis v. Water Co., 86 Tex. 109, 33 S. W. 858 ; Jackson v. 
Lahee, 114 111. 287, 2 N. E. 173; Robinson v. Atlantic & Great Western 
Railway Co., 66 Pa. 160. Noting the subject-matter of thèse cases in 
the order of their citation, the first and third were for appointment of 
receivers for insolvent corporations, the fourth upon dissolution of an 
insolvent copartnership, the second upon a bill for spécifie performance, 
and the fifth under a foreclosure proceeding; but in ail the viev is 
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entertained that an exécution sale of property while in the possession of 
a receiver will not operate to pass the title. The principle which lies 
back of the doctrine is that property, either in the actual or construc- 
tive possession of the receiver, is in the custody of the law— that is, in 
the hands of the court — and to suffer it to be sold or dealt with through 
the process of another court, whereby title is conferred, would be to 
deprive the appointing court of adéquate dominion over the res to ef- 
fectively administer and dispose of it for the purposes for which it was 
taken into custody. It is only through leave of the appointing court 
that one will be suffered to insist upon the en forcement of any alleged 
paramount claim, right, or title ; and, while the receivership proceeding 
rtiay not, and usually will not, operate to divest such claim, right, or 
title, yet its enforcement, except by the appropriate leave of court, must 
remain in absolute abeyance until the conclusion of such proceeding. 
Some early cases in New York are relied upon as being opposed to 
this doctrine and the authorities which support it. The first cited is 
Poster V. Townshend, 2 Abb. N. C. 29, decided by the Court of Appeals 
in Januâry, 1877. There the receiver brought an action to set aside a 
deed and an assignment of a mortgage, because they were executed 
relative to the property while in the hands of the receiver. The trans- 
fers were effected by private arrangement, and not through exécution 
sale, and the receivership was peculiar to a statute providing for the 
séquestration only of the rents and profits of the husband's real estate 
for application towards an allowance provided by decree for the main- 
tenance of the wife and children. After a référence to the nature of the 
possession by the receiver for the purposes of the séquestration, the 
court concluded that the possession could only be for the collection of 
such rents and profits, which in no way afïected the title to the realty, 
and it was finally decided that the conveyance and assignment were not 
void, as the exécution of them in no way disturbed the receiver's pos- 
session. This case is clearly distinguished from Wiswall v. Sampson 
and others following it. Ariother case is Chautauqua County Bank v. 
Risley, 19 N. Y. 369, 75 Am. Dec. 347. In this the sale under exécution 
was upon a junior judgment, and was consummated after the termina- 
tion of the receivership. It was held that the purchaser acquired the 
superior title, as the title acquired through the receivership was by vir- 
tue of the debtor's own conveyance to the receiver (required by statute) 
and the latter's sale to the purchaser. In the course of the opinion ren- 
dered, Mr. Justice Comstock, speaking for the court, says : 

"I see nothing eveu to suggest a doubt of the validity of a title acquired 
by sale under a judgment. whieh is a légal lien upon the laiid sold prior and 
paramount to the title or possession of a receiver. It may be that the crédit- 
er should aslt leave of the court of chancery before he proceeds to sell, or that 
the purchaser acquiring the title should make a lilve application before ho 
brings his ejectment. If, however, he faits to do so, the question is merely 
whether the court wIU consider him In contempt aud puuish liim accordingly. 
The sale Itself Is but the assertion of a légal right, and it cannot l)e illégal 
and void on the ground that the leave of an équitable tribunal is not flr«t 
asked and obtained, It may be that the case of Wiswall v. Sampson, in the 
Suprême Court of the United States (14 How. 52, 14 L. Ed. 322), goes to the 
extent of laylng down a différent doctrine. If so, we are constrained to say 
that we cannot ifollow that décision." 
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So, also, in Albany City Bank v. Schermerhorn, 9 Paige, Ch. 372, 
38 Am. Dec. 551, the court makes use of langnage indicating the view 
that the levy of an exécution upon real estate will work no disturbance 
of the receiver's possession, and that a purchaser under the exécution 
sale could, upon appropriate proceedings, avail himself of his posses- 
sion. To the same purpose is Albany City Bank v. Schermerhorn, 10 
Paige, Ch. 263. However, in a much later case, the Court of Appeals of 
New York seems to hâve adopted the doctrine of Wiswall v. Sampson, 
by citing it as authoritative, and delaring that a sale under exécution 
without leave of court, where property is in the custody of the law, is 
wholly illégal and void, although the cause was one involving person- 
alty. This case goes'far toward overturning the former holdings of 
the court in that state. Wiswall v. Sampson is somewhat questioned 
in the HoUaday Case (C. C.) 29 Fed. 226; but the eminent jurist sit- 
ting does not go so far as to controvert its soundness in principle. No 
other cases hâve been brought to my attention that seem to impinge 
upon the doctrine. 

It is argued that a distinction should be made between a receiver ap- 
pointed in a case like that of Wiswall v. Sampson, where the purpose 
was to dispose of the property and to marshal the funds arising there- 
from, according as the ultimate adjudication with référence thereto 
might require, and one appointed like the présent, in a foreclosure pro- 
ceeding, where the duty imposed was to collect the rents and apply 
them to the mortgage indebtedness. It should be noted that the appoint- 
ment gives further authority than this. The receiver is empowered to 
care for the property, keep up the Insurance, and pay the taxes, so that 
the authority is about as full as that ordinarily conferred. It is dif- 
ficult to understand why there should be such a distinction. The prop- 
erty in either case is placed in the custody of the law. The hand of 
the court is upon it ; and, if the process of another court is inadéquate 
to seize and transfer it, so that title will vest in the one case, there 
seems to be no potent reason why it should operate effectively in the 
other. In either case the custody of the court must necessarily be dis- 
turbed, and there will be the invasion of one jurisdiction by another, 
thus leading to the very complication that it is the policy of the law 
to prevent. Nor is it patent that it can make any différence that the sale 
on exécution is of an equity of rédemption, instead of the paramount 
title. The principle involved remains the same. I am of the opinion, 
therefore, that the exécution sale under Mrs. Starr's decree is void and 
ineffective to vest title in Dobson, and hence that Goldsmith is not the 
owner of the equity of rédemption. I think, however, that Goldsmith 
bas a lien by subrogation to the right of the judgment créditer, Mrs. 
Nannie Starr. It has been held that an attachment under the Califor- 
nia Code is effective to confer a lien, as the mère levy of the process 
would in no way disturb the possession of the receiver. In re Hall & 
Stilson Co. (C. C.) 73 Fed. 527. And such will probably be the resuit 
as applied to an attachment under the Oregon statute. The reason for 
the lien attaching would operate with greater force as applied to a judg- 
ment or decree cast by force of the statute without the necessity of a 
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levy. Mrs. Starr's decree against Starr became effective, therefore, to 
ïmpress the realty of Starr with a lien from the time of its docketiiig. 
Beyond this, a void sale under the decree would, I am inclined to think, 
operate to subrogate the purchaser to the rights of the judgment créd- 
iter, upon the same principle that a void foreclosure will subrogate the 
purchaser under the decree to the mortgagee's rights and lien, and em- 
power the latter to foreclose in his own right. Such being the case, 
Goldsmith is entitled to hâve his lien paid out of any surplus that may 
remain after the payment of the plaintiff's mortgage and other prior 
and superior liens, if any. 

Starr must be decreed to be the owner of the equity of rédemption, 
subject to the lien of Goldsmith for the amotmt of Mrs. Starr's decree 
against him, including the costs thereof. 



lilNDSLEY V. NATURAL CARBQNIC GAS CO. et al. 

(Circuit Court, S. D. New York. June 12, 1908. On Motion for Frelimiuary 
Injuixctlon July 1, 1908.) 

1. OOUBTS— JUBISDIOTION OF FeDEBAL COUBT— StOCKIIOLDEKS' SUIT. 

A stockholders' suit In a fédéral court is not subject to the require- 
ments o( equity l'ule 94, where it involves a constitutlonal question 
whlch gives the court jnrisdiction, regardless of the citlzenshlp of the 
parties, and complainant and the corporation and its dlrectors are evl- 
dently united in interest. 

2. Same— Staying Suit in State Couet— Suit Against State. 

A suit in a fédéral court against an Attorney General, of a state to en- 
Joln the enforcement of au unconstitutlonal state statute by the institu- 
tion of crimlnal proceedlngs for Its violation is not wlthin the prohibition 
of Rev. St. § 720 (U. S. Conip. St. 1901, p. 581), as one to stay proceed- 
lngs In a state court, nor of the ejcventh constitutlonal amendment as a 
suit against the state. 

[Ed. Note. — Fédéral jurlsdiction of suits against state, see note to 
ïlndall v. Wesley, 13 C. G. A. 165.] 

3. Inju notion— Sus jects—Ceimin al Prosecutions. 

The jurlsdiction of a fédéral court of equity to enjoin the enforcement 
of an unconstitutlonal state statute to protect the property rights of 
complainant froni irréparable injury is not defeated by the f act that the 
means of enforcement provided by the act are by crimlnal prosecutions 
for its violation. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 27, Injunction, § 179.1 

4. Coxstitutional Law— Validity of Statutes— <3onstbuction in Favoe of 

Constitution AiiTY. 

Act N. Y. May 20, 1908, "for the tirotection of the natural minerai 
sprlngs of the state and to prevent vs^aste and impairment of its natural 
mlneraj. waters," which prohlbits the pumping of minerai waters , or car- 
bonie aetd gas from wells drilled into the rock, or the dolng of any act or 
thlng whatsoever whereby the natural flow from any minerai spring is 
impeded, etc., Is not so clearly unconstitutlonal or beyond the police pow- 
ers of ;the state as to justify a fédéral court in granting a preliminary 
Injunction to restrain its enforcement at suit of a landowner eugaged in 
pumping gas for sale from wells drilled into the rock on its lands. 
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5. Samk— Détermination or Validity of Statuies— Judicial Atjtiioeitt and 

DUTY. 

A fédéral court of first instance, actlng upon affltiavits, wblch pro- 
nounees a state statute unconstitutional, assumes a grave respousiblllty 
justifiée! only by inust exceptional circunistances. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 10, Constitutional 
Lavv, §§ 43-40.] 

In Equity. On motion to set aside temporary restraining order. 
Morris & Plante (Alton B. Parker, of counsel), for complainant. 
Rockwood, Scott & McKelvey, Charles C. Lester, Thomas & Oppen- 
heimer, and William S. Jackson, for défendants. 

WARD, Circuit Judge. The plaintifï, a citizen of New Jersey and 
a stockholder and bondholder of the défendant the Natural Carbonic 
Gas Company, brings this bill, on his own behalf and on behalf of ail 
other stockholders and bondholders of the said company, against the 
Natural Carbonic Gas Company, a corporation ôf the state of New 
York, the Attorney General of the state of New York, certain citi- 
zens of the state of New York, who compose the "Citizens' committee 
in charge of the movement to restore the Saratoga minerai waters 
and the prestige of the Saratoga Springs as a national health resort," 
and the défendant Frank H. Hathorn, who is co-operating with them, 
asking that the défendant the Natural Carbonic Gas Company be en- 
joined from complying with. and the other défendants enjoined from 
enforcing, as they threaten to do, the act of May 20, 1908, entitled "An 
act for the protection of the natural minerai springs of the state and 
to prevent waste and impairment of its natural minerai waters," on 
the ground that the same is unconstitutional, violating especially the 
fourteenth amendment to the Constitution, because it deprives the 
défendant the Natural Carbonic Gas Company and the complainant 
of its and his property without due process of law and takes its and 
his property for public and private purposes, or both, without com- 
pensation, and deprives it and him of the equal protection of the laws. 

The act is as follows : 

An act for the protection of the natural minerai springs of the state and to 
prevent waste and Impairment of its natural minerai waters. 
The people of the state of New Yorlt, represented In Senate and Asseœbly, 
do enact as follows: 

Section 1. Pumping, or by any artificial coutrivance whatsoever in any 
manner accelerating the natural flow or producing an unnatural flow of that 
class of ramerai waters holding in solution natural minerai salts and an ex- 
cess of carbonic acid gas from any well made by borlng or drlUing Into the 
roclv, or pumping, or by any artificial contrivance whatsoe-^ er in any manner 
accelerating the natural flow or producing an unnatural flow, of natural car- 
bonic acid gas issuiug from or contained in any well made by boring or drill- 
Ing Into the rock, is hereby declared to be unlawf ul. Pumping, or by any 
artificial contrivance whatsoever in any manner accelerating the natural flow, 
or producing an unnatural flow, of that class of minerai waters holding in 
solution natural minerai salts and an excess of carbonic acid gas from any 
well made by boring or drilllng Into the roclî, or pumping, or by any artificial 
contrivance whatsoever in any manner accelerating the natural flow, or pro- 
ducing an unnatural flow of, natural carbonic acid gas issrulng from or con- 
tained in any well made by boring or drilllng into the rock, by reason where- 
of the natural flow from any minerai sprlng or any minerai well belonging to 
any other person or corporation, is impeded, retarded, dimlnlshed, diverted or 
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endangered, or the quaHty of its waters Is Impaired, or the quantlty of Its 
carbonlc acid gas or minerai ingrédients diminislied, is hereby declared to ije 
imlawful. Pumping, or otherwise drawlng by artlflclal appliance from any 
well made by boring or drilling into tlie roclî, tliat class of minerai waters 
holding in solution natural minerai salts and an excess' of carbonlc acid gas, 
or pumping, or by any artiflcial eontrlvance whatsoever in any manuer pro- 
duclng an unnatural flow of, carbonlc acid gas issulng from or contalned in 
any well made by boring or drilling into the rock, for the purpose of extract- 
lug, collecting, compresslng, llqiiefying or vending such gas as a commodlty 
otherwise than in connection wlth the minerai water and the other minerai 
Ingrédients wlth which it was associated, Is hereby declared to be unlawful. 
The dolng of any act or thing whatsoever whereby the natural flow from any 
spring or well of that class of minerai waters holding in solution natural 
minerai salts and an excess of carbonlc acid gas, is impeded, retarded, di- 
mlnlshed, diverted or endangered, or the quality of its water Is impaired, or 
the quantity of its carbonlc acid gas or minerai ingrédients diminislied, is 
hereby declared to be unlawful. 

Sec. 2. Any citizen of the state inay malntain an action to restrain any 
person or corporation from committlng any of tlie unlawful acts speclfied in 
section one of thi& act, in any city or town in whlch sald citizen Is assessed 
for and Is liable to pay, or withln one year before the commencement of the 
action has paid, a tax. 

Sec. 3. The Attomey General may at any time, in the exercise of his dis- 
crétion, brlng and malntain an action In the name of the people of the state 
of New York, to restrain any person or corporation from any of the un- 
lawful acts specifled in section one of thls act. It shall be the duty of the 
Attorney General to Instltute and prosecute such an action, upon the written 
request of ten cltlzens of this state who are assessed for taxes therein and 
whose aggregate assessments amount to not less than $10,000, and who shal 
state, In writlng, faets and circumstances showing any such unlawful act or 
acts and glve an undertaklng wltli sureties to be approved by a Justice of the 
Suprême Court to indemnify the people against the costs of such action. 

Sec. 4. '^he provisions of section 870 of the Code of Civil Procédure shal' 
apply to any action brought under this act and no person shall be excused 
from answering on the ground that his examinatlon would tend to convict hlm 
of crime, but such answers shall not be used against him in any crimlnal 
proseciition for vlolating the provisions of this act. 

Sec. 5. Nothlng In this act contalned shall be construed to afCect the Onon- 
daga sait springs réservation, located in Onondaga county, or the sprlngs of 
any county adjacent thereto. 

Sec. 6. This act shall take effect immedlately. 

The bill allèges that the complainant is a citizen and résident of the 
state of New Jersey and the owner and holder of 5 first-mortgage 
gold coupon bonds of the value of $500 each of the Natural Carbonlc 
Gas Company, and of 19 10-year 6 per cent, debenture bonds of the 
value of $7,500, and of 35 shares of preferred capital stock, and of 
27 shares of the common capital stock of the said company of the 
value of $100 each; said first-mortgage bonds being secured by a 
mortgage upon the premises of the said company consisting of 31 
acres of land in the village of Saratoga Springs upon which it has 
erected valuable buildings containing costly machinery and in which 
it is doing a business of the value of more than $50,000 a year. The 
bill admits that the défendant gas company pumps through wells made 
by boring or drilling into the rock on its lands minerai waters holding 
in solution natural minerai salts and an excess of carbonic acid gas, 
and that, when the said minerai water is raised to the surface, it ex- 
tracts the gas which it compresses and sells throughout the United 
States. It is also alleged that the enforcement of the statute will ut- 
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terly destroy the value of the gas company's property and of the com- 
plainant's interest therein. 

The act, read in connection with the business of the gas company, 
provides that: 

First. Pumping minerai waters or gas from any such well is unlawful. 
Second. Pumping minerai water or gas from any such well by means whereof 
the natural flow from any minerai spring or any minorai well belongiug to 
any other person or corporation is impeded, retarded. diminished, diverted or 
endangered or the quallty of Its waters is impaired or the quantlty of its 
carbonic acid gas or minerai ingrédients is diminished is unlawful. Third. 
ï'umping from any such well minerai waters for the purpose of extraeting, 
coUecting, compressing, llquefylng or vending such gas as a commodity other- 
wise than in connection with the minerai water or other minerai ingrédient 
with which it is associated is unlawful. Fourth. Dolng any act or thing 
whereby the natural flow from any such well is imi^eded, retarded, diminished, 
diverted or endangered or the quality of its waters is impaired or the quantity 
of Its carbonic acid gas or minerai ingrédients is diminished is unlawful. 

An order to show cause why a preliminary injunction as prayed for 
should net issue with a restraining order in the meantime was grant- 
ed, returnable June 19th, and the défendants now move to vacate the 
restraining order. 

It is objected, in the first place, that the complainant cannot assert 
his rights as a stockholder because of his failure to comply with the 
ninety-fourth rule in equity. Inasmuch as the jurisdiction of the court 
dépends not only upon diversity of citizenship, but upon constitutional 
grounds, the rule is not applicable. It was enacted to prevent coliusive 
actions in the fédéral courts by nonresident stockholders on the ground 
of diversity of citizenship, and also to prevent stockholders from as- 
serting rights of a corporation which should be asserted by its direct- 
ors. In this case the court has jurisdiction because of the constitu- 
tional questions raised, and it is quite évident that the gas company 
and its directors must be in entire sympathy with the bill. Kimball 
V. City of Cedar Rapids (C. C.) 99 Fed. 130. Individual stockholders 
proceeded in the cases of Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 
418, 43 L. Ed. 819, and Bail v. Rutland Railroad Company (C. C.) 
93 Fed. 513. Besides, the complainant, in his character as creditor 
of the gas company and holder of bonds secured by mortgage on its 
premises, is entitled to assert his rights on behalf of himself and of 
ail other bondholders. This was donc by the trustée of the bond- 
holders in the case of Reagan v. Farmers' Loan & Trust Companv, 
154 U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014. 

It is next objected that this court cannot issue an injunction to 
stay proceedings in the state court (section 720, Rev. St. U. S. [U. S. 
Comp. St. 1901, p. 581]), nor enjoin the state (eleventh amendment 
to the Constitution), nor as a court of equity enjoin criminal prosecu- 
tions. The acts declared by the statute to be unlawful became mis- 
demeanors under section 155 of the Pénal Code of New York, and 
punishable under section 15 by imprisonment in the penitentiary or 
in the county jail for not more than one year, or by a fine of not more 
than $500, or both. So far as section 720 is concerned, it does not 
apply, because no proceedings, civil or criminal, hâve been begun in 
the state court. Fisk v. Union Pacific Railroad Co., 10 Blatchf. 518, 
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Fed. Cas. No. 4,830. In respect to the eleventh araendment, this is 
not a suit against the state. Smyth v. Ames, supra. Finally, although 
it is the gênerai principle that courts of equity cannot enjoin criminal 
proceedings, still there are exceptions to the rule. Prout v. Starr, 
188 U. S. 537, 23 Sup. Ct. 398, 47 L. Ed. 584, Mr. Justice Brown, 
speaking of that case in Davis v. Los Angeles, 189 U. S. 207, 23 Sup. 
Ct. 498, 47L. Ed. 778, said: 

"PlalntifC seeks to maintain its bill under the exception above noted, where- 
in, in a few cases, an injunctlon bas been allowed to issue to restrain an in- 
vasion of rights of property by the enforcement of an unconstitutional law, 
where such enforcement woiild resuit in Irréparable damages to the plaln- 
tifC. It cites in that regard tlie case of Reagaii v. Farmers' Loan & Trust 
Co., 154 U. S. 362, 14 Sup. Ct 1047, 38 L. Ed. 1014, in whlch, under a law of 
Texas giving express authority to a railroad company or other party in Inter- 
est to bring suit against the railroad comraissloners of that state, a bill was 
sustained against such commission to restrain the enforcement of unreason- 
able and unjust rates, and in the opinion a few instances were cited where 
bills were sustained against offlcers of the state, who, under color of an un- 
constitutional statute, were committiug acts of wrong and injury to the rights 
and property of the plalntifE acquired under a contract with the state. It 
would seem that, if there were jurisdictlon In a covirt of equity to enjoin the 
invasion of property rights througli the instrumentallty of an unconstitutional 
law, that jurisdietion would not be ousted by the fact that the state had 
chosen to assert its power to enforee such law by indictment or other criniiual 
proceeding. Springhead Splnning Co. v. Rlley, L. R. 6 Eq. 551, 558." 

See, also, Camden Co. v. City of Catlettsburg (C. C.) 129 Fed. 421. 
It is worth observing that no such objection was made Or considered 
in Smyth v. Ames, supra. 

Coming now to the question of the constitutionality of the statute, 
I am referred to only three cases similar to the one under considéra- 
tion, viz. : Townsend v. State, 147 Ind. 624, 47' N. E. 19, 37 L. R. 
A. 294, 62 Am. St. Rep. 477; Given v. State, 160 Ind. 552, 66 N. E. 
750; Ohio Oil Co. v. Indiana, 177 U. S. 190, 20 Sup. Ct. 756, 44 L. 
Ed. 729. In the first case, a law forbidding the buming of oil in 
flambeau lights, which was obviously intended to prevent waste, was 
held to be constitutional. In the second case, a law making it a 
pénal offense to let gas or oil escape for more than two days after it 
was struck was held constitutional. Each of thèse laws was regarded 
as an exercise of the police power of the state. In Ohio v. Indiana, 
the title of the statute referred to considérations of safety, but it was 
treated by the Suprême Court as aimed solely against waste. Oil and 
gas being minerais and to be regarded as real estate, the Suprême 
Court considered with care the décisions of the highest courts of In- 
diana to détermine the rule of property of that state in such subter- 
ranean supplies, and concluded that by the law of Indiana the surface 
owner had a right to take and reduce to his possession as much oil 
and gas as he wanted, but that he must do so with référence to the 
rights of ail others interested in the same source of supply, and there- 
fore must do so without unnecessary wastefulness. The statute was, 
accordingly, held constitutional. Justice McKenna, speaking of this 
décision in the subséquent case of Bacon v. Walker, 204 U. S. 311. 
316, 27 Sup. Ct. 289, 290, 51 L. Ed. 499, said: 
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"Of pertinent si.çnificance is the case of Ohio Qil Company v. Indiaiia, 17T 
U. S. 190, 20 Sup. et. 576, 44 L. Kd. 729. There a stattite of the state of 
Indiana vvas attaeked, whlch regulated the sinking, niaiutenauce, use, and 
opération of natural gas and oil wells. The object of the statute was to pre- 
vent the waste of gas. The défendants in the action assorted against the 
statute tlie ownership of the soil, and the familiar princlple that such owner- 
ship cari'ied with it the right to the minerais beneath. aud the conséquent 
privilège of mining to extract them. The prlnciple VNas conceded, but it was 
declared inapplicable, as ignoring the peculiar character of the substances, oil 
and gas, with whieh the statute was concerned. It was pointed ont that those 
substances, though situated beneath the surface, had no flxed sltus, but had 
the power of self-transmission. No one owner, it was therefore said, eould 
exercise his right to extraet from the common réservoir iu which the supply 
was held without, to an extent, diminishing the source of supply to whieh ail 
the other owners of the surface had to exercise thelr rlghts. The waste of 
one owner, it was further sald, caused by a reckiess en.ioymeut of his right, 
operated upon the other surface owners. The statute was sustained as a con- 
stitutional exercise of the power of the state, on aceount of the peculiar nature 
of the right and the objecta upon whieh it was exerted, for the purpose of 
protecting ail of the collective owners." 

Subterranean waters are like the deposîts of oil and gas in Indiana 
in having no certain course and in being formless and self-transmit- 
ting. The law of the state of New York as to the rnle of property in 
subterranean percolating waters seems more restricted than the law 
of Indiana in respect to oil and gas. Forbell v. City of New York, 
164 N. Y. 522, 58 N. E. 644, 61 L. R. A. 695, 79 Am. St. Rep. 666. 
In this case the right of the surface owner was limited to taking only 
so much of the subterranean supply as was necessary to the fullest 
enjoyment and usefulness of his land as land, without the right by 
pumping to appropriate the waters as a commodity to be supplied to 
others. Upon this reasoning in the Forbell Case the city of Brooklyn 
was enjoined from operating its great and costly pumping plant for 
supplying water to the public at the suit of a f armer whose land it had 
made unfit for the cultivation of celery and water cresses. 

It is to be noted that oil and gas are of no value to the land as 
land, and hâve no value for any purpose when united. One surface 
owner may want oil, and another gas, or, if one wants both, he must 
use them separately. The statute of Indiana protected owners who 
wanted gas from the unnecessary waste of it by owners who wanted 
oil ; but gaseous spring water, though of no value to the land as land, 
has a value in itself, and the interests of the surface owners are either 
in the naturally charged water or in the gas alone. The statute of 
New York protects the surface owner who wishes the charged water 
against the owner who wishes only the gas. The Forbell Case seems 
to treat the use of percolating water as an adjunct of the land as the 
primary use to be preferred to and protected against the secondary 
use as a commodity apart from the land. Hère, again, the gaseous wa- 
ter dififers from ordinary water, in that its value lies, not in its use 
for the land as land, but in its use as a health-giving beverage when 
drunk on the land or bottled and sold as a commodity for use else- 
where. 

In accordance with the authorities cited, it may be that the state 
of New York, though not the owDer of the springs, and though not 
legislating for the safety, health, or morals of the community, may, in 
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the exercise of its police power, regulate the subterranean minerai 
waters within its domain for the common benefit of persons interested 
in them, and that it may limit the use of them to the natural flow and 
déclare pumping unlawful — certainly such pumping as endangers the 
rights of other persons interested in the same source of supply— and, 
further, that it may déclare unlawful as a secondary use the pumping 
of such waters by the surface owner for the purpose of vending the 
gas to be extràcted from them. The presumption is that the statute 
is constitutional. To justify the restraining order the unconstitution- 
ality should be clear. As it is net, I f eel compelled to vacate the re- 
straining order. 

On Motion for Preliminary Injunction. 

At the argument on the motion for preliminary injunction, an ob- 
jection to the statute of New York on the ground of unconstitution- 
ality was pressed which had not been considered on the motion to 
vacate the restraining order. It was that the défendant the Natural 
Carbonic Gas Company was denied the equal protection of the laws, 
in violation of the fourteenth amendment of the fédéral Constitution, 
in that the statute forbids pumping only in the case of wells that go 
into the rock. The last lines of the first section of the statute apply 
to acts generally, whereas ail the rest of the section applies solely 
to acts connected with wells bored into the rock. Thèse lines are as 
follows : 

"The doing of any act or thing vvhatsoever whereby the natural flow from 
any sprlng or well of that class of minerai waters holding lu solution natural 
salts or an excess of carbonic acid gas Is Impeded, retarded, dlmlnlshe^ di- 
verted or endangered, or the quality of Its water Is impalred or the quaiitity 
of Its carbonic acid gas or minerai Ingrédients dlmlnished is hereby declared 
to be unlawful." 

The owner of wells in fissures or that merely reach the rock may, 
subject to this restriction, increase the natural flow of the water or of 
the gas and impound the gas to be sold as a commodity. 

Assuming that the complainant, in his character as bondholder of 
the défendant the Natural Carbonic Gas Company, has the right to 
urge it, this objection causes much doubt, because there does seem to 
be a discrimination between persons carrying on the same business. 
The seat of the gas is in the rock. If the minerai waters and the 
gas come from a common source of supply, it would seem to follow 
that the pumping of any well, whether bored into the rock or merely 
reaching the rock, would diminish the supply of each; but, if so, the 
pumping of wells not bored into the rock which injures other wells is 
made by the statute unlawful, and there is no practical discrimination. 

A fédéral court of first instance, acting upon affidavits, which pro- 
nounces a state statute unconstitutional, assumes a grave responsibihty 
justified only by most exceptional circumstances. The Législature must 
be presumed to hâve acted with full information on the subject reg- 
ulated and with an honest purpose. Although I do not discover it in 
the papers submitted, there may be a reasonable basis for the dis- 
crimination between wells that go into the rock and wells that do not. 
At ail events, pumping of wells that do not go into the rock, which re- 



DE BAET V. DUNNE. 



mt 



sults in înjury to any other well, is unlawful and may te enjoined just 
as the pumping- of wells that go into the rock may be enjoined. It is 
to be presumed that the courts of the state of New York, if asked to 
enforce this law, will refuse a preliminary injunction, if it be made 
clear that the law does unreasonably discriminate between persons 
carrying on the same business. 
The motion for prehminary injunction is denied. 



©51 BAEY et al. v. DUNNE, CoUector of Internai Eevenua 

(Circuit Court, D. Oregon. June 15, 1908.) 

No. 3,063. 

iNTESNAt Revenue— Suit to Recoveb Tax Paid— Condition Peecedent, 

Rev. St. § 3226 (U. S. Comp. St. 1901, p. 2088), whlch provides that no 
suit shall be malntained to recover back any internai revenue tax claimed to 
hâve been illegally or erroneously collected until an appeal shall hâve been 
taken to the Commissioner and a décision had thereih, unless such décision 
shall hâve been delayed more than six months, Is not merely a statute of 
limitations, but prescribes an absolute condition précèdent, which is not 
vt^aived by a failure to plead it, and without compllance with whlch a suit 
eannot be malntained ; but where, before payment of the tax, a claim for 
Its abatement was presented to the Commissioner in accordance with 
the rules of the department, and rejeeted, the same was équivalent to an 
appeal, and an appeal after payment on the same grounds was not neces- 
sary to authorize a suit 

On Motion to Dismiss. 

This is an action to recover from the collector of Internai revenue the sum 
of $209.99, with interest as prayed for, on the ground that the money was 
Ulegally exacted and collected as license fées from the plalntlffs as Wholesale 
and retail liquor dealers within the state and district of Oregon. It Is al- 
leged that the plaintlffs were Importers of wtnes and Uquors, and as such con- 
ducted the business of wholesale liquor dealers in the city of New York, and 
paid aunually the spécial tax Imposed by the government, but that they never 
at any tlme conducted said business In the state of Oregon; that the défend- 
ant, notwithstanding, exacted of the plalntlffs the tax named, upon the as- 
sumption, which is untrue In fact, that plalntlffs were conducting a wholesale 
and retail liquor business within the state. The défendant admits the reeeipt 
of the tax, but dénies that the plaintifCs were not conducting a wholesale and 
retail liquor business within the state and district of Oregon, and further al- 
lèges that said tax was paid voluntarUy. The reply puts at issue the affirm- 
ative allégations of the answer. 

Williams, Wood & Linthicum, for plaintiflfs. 
W. C. Bristol, U. S. Atty., for défendant. 

WOLVERTON, District Judge (after stating the facts as above). 
After the issues had thus been formulated, the défendant moved the 
court to dismiss the action upon two grounds : First, that it was pre- 
maturely brought; and second, that the court is without jurisdiction 
to hear and détermine the same. The motion is based upon section 
3226, Revised Statutes of the United States (U. S. Comp. St. 1901, p. 
2088), which provides that: 

"No suit shall be malntained in any court for the recovery of any Internai 
tax alleged to hâve been erroneously or illegally assessed or collected • • * 
162 F.— Cl 
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imtil appeal'shall hâve been duly made to the Comiuissioner of Internai Rev- 
enue, aecording to the provisions of law in'that regai-d, and the régulations 
of tlie Seeretary of the Treasury established in pursuance thereof, and a dé- 
cision of the Commissioner has been had therein." 

It is further provided that : 

"If such décision is delayed more than six months from the date of such 
appeal, then the said suit may be brought, witliout first having a décision 
of the Commissioner at any time within the period liuiited in the next section." 

The period referred to is two years next after the cause of action 
accrues: It is a thing béyond disputé that the gênerai government has 
the right to prescribe the conditions ,upon which it will subject itself 
to the judgments of the courts in the collection of its revenues. In 
pursuance of that principle, CongTèss has adopted a System of taxa- 
tion, and in connection 'therewith a System of corrective justice, also. 
creatirig spécial, but appropriate, tribunals, and providing the means for 
obtainîng relief therein by those who may feel themselves aggrievecl 
thrôugh the illégal acts of the government's officers and agents. 
Nichols V. United States* 7 Wall. 122, 19 L. Ed. ISo; Cheatham et al. 
V. United States, 93 Ui-S. 85, 33 Lj Ed. 561. So it has corne about 
that the common-law right to sue a revenue ofïicer for the recovery 
of taxés illegally exact^d has been superseded by statute, and the 
remedy accorded thereby is deemed to be exclusive. Snyder v. Marks, 
109 U. S. 189, 3 Sup. Ct. 157:, 27 L. Ed. 901 ;: Schoenfeld v. Hendricks, 
152 U. S. 691, 14 Sup. Ct. 754, 38 L. Ed. 601. 

In Nichols v. United States, supra, the court, having under con- 
sidération the question whether cases arising under the revenue laws 
are within the jurisdiction of the Court of Claims, said incidentally 
that: 

"An equal provLsion hais been made to correct errors in the administration 
of the internai revenue laws, The party aggrieved can test the question of the 
illegality of ai; assessment, or collection of taxes, by suit; but he cannot do 
this nntil he has talien an ajppeal to the Commissioner of Internai Revenue. 
If the Commissioner delays.hls décision beyond the period of six moiiths from 
the time the appeal is talvén, then suit may be brctught at, any time within 
twelve moiiths from tlie date of the api^eal. Thus it wilï be seeii tliat the 
persori wh»: believes he has sufCçred wroug at tlie liands of ' the assessor or 
colleétor, eàn appeal to the courts ; but he cannot do this until he has taken 
an Intermediate appealto the commissioner." 

While it may be objected that the pàrticular question hère dis- 
cussed was not presentëdby the facts of that case, yet the observa- 
tions of the court indicate clearly and explicitly what its firm impres- 
sion was as to the meaning of the statute. The statute there referred 
to is Act July 13, 1866, 14 Stat. 111, c, 184, § 44, of which the one 
hère sought to be invoked is an amendment. But the effect for présent 
purposes has not beeu' changed. In a later case (CoUector v. Hub- 
bard, 13 Wall. 1, 30 L. Ed. 273, which was an action like the présent, 
but was instituted in a state court, arid taken to the Suprême Court 
by writ oferror), the court said : 

"Remédies of the liind, given by Congress, may be changed or modifled, or 
they may be withdrawn altogetlier, at the pleasure of the lawmaker, as the 
tas;payer cannot hâve any vested rlght ta the remedy grantéd by Congress for 
the correction of an error m taxation. Snlts for suoh causes of action are 
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absolutely proliibited untiî tlie taxpa.vf-r shall appeal to tlie Comniîssioner of 
Internai Revenue, and iintil tbe appeal lias been declded, unless tbe décision 
is postponed longer than six months, In which case he is at liberty to sue 
wlthin one year from tbe time wheu bis appeal was taken." 

In a still later case (Cheatham v. United States, supra, which was 
on error to the Circuit Court of the United States), wherein a suit 
was instituted against the collector to recover a sum of money paid 
under protest, in which the statute of 1866 was drawn in question, Mr. 
Justice Miller says : 

"In tbe internai revenue branch it [the gênerai governmeut] lias further 
prëscrlbed tbat no sucb suit shall be brougbt until the remedy by appeal bas 
been trled ; and, it brought after this, it niust be witbin six moutlis atter tbe 
décision on the appeal. AVe regard this as a condition ou wbicli alone tbe 
govemment consents to litigate tbe lawfulness of tbe original tax." 

Again the Suprême Court says, speaking through Mr. Chief Jus- 
tice Waite, in United States v. Savings Bank, 104 U. S. 728, 26 L. 
Ed. 908 : 

"An allowance by tbe Oomniissioner in this elass of cases is not tbe simple 
passing of an ordlnary claim by an ordinary accounting offlcer. but a state- 
ment of accounts by one having authority for tbat purpose under an act of 
Congress. Until an appeal is taken to tbe Commissioner no suit whatever 
can be maiiitained to recover back taxes illegally assessed or erroueously 
paid." 

This language has especial référence to section 3236, which I 
hâve quoted above, and which is the amendment of the law as it 
stood when the previous cases were decided. Considering the lan- 
guage of thèse cases, there can be no possible doubt what the judg- 
ment of the Suprême Court of the United States is touching this 
section. The conditions there prescribed are intended to be condi- 
tions précèdent to bringing an action for the recovery of money paid 
under an illégal exaction by a government officer. 

Thèse authorities, it seems to me, settle the question beyond perad- 
venture. But, notwithstanding, it is now insisted on the part of the 
plaintifïs that, the défendant having appeared and answered to the 
complaint, thereby subjecting himself to the jurisdiction of the court, 
he cannot be heard to say that the plaintiffs hâve not complied with 
the statute giving a right of action. In support of this position plain- 
tiffs' counsel cite an authority from this court, decided in 1868. Hendy 
V. Soûle, Fed. Cas. No. 6,359. That was a case to recover for an 
alleged illégal exaction by the revenue officer of a tax for account of 
a manufacturer's license. Judge Deady compares the act to the or- 
dinary statute of limitations, and, reasoning from this postulate, he 
concludes that, the défendant having appeared and answered with- 
out insisting upon the objection by demurrer or plea in abatement, he 
thereby waiyed the question, which was thought to be personal to 
the pleader, and could not be heard concerning it thereafter. The 
Suprême Court of the United States, however, in the case of Cheat- 
ham V. United States, supra, has spoken explicitly touching this same 
matter. The trial court instructed the jury that the act imposed a 
condition without which the plaintiff could not recover, and was 
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not merely a statute of limitations. Answering this question, the court 
spoke as has been above quoted. But it further says : 

"From this assessment plalntifCs had an undoubted rlght to appeal to the 
Oommissioner, and urge any of the reasons whlch they now rely on to show 
that it was illégal. They pald It without such atipeal; and, in doing so, we 
think they corne within the provisions of the sei-ilou which forbids suit un- 
less an appeal has been taken." 

And the instruction of the trial court was accordingly sustaîned. 
Thus it woul^ seem that the Suprême Court was of a différent opinion, 
and that the statute could not be likened to the ordinary statute of 
limitations. If the section had merely limited the time of bringing 
action to the period of two yearS, then there would be an entire anal- 
ogy. But it goes further, and positively prescribes that until an ap- 
peal shall hâve been duly made no suit shall be maintained in any 
court for a recovery of the tax. Nothing could be more explicit 
than this. And it seems to me that there could be no waiver of such 
a statute by the appearance and answer to the merits. In the case of 
Hendy v. Soûle the question was not raised by the counsel in the case, 
and the distinguished jurist, havirig in mind the récent statute, could 
not well reach a conclusion without taking note of it. But the con- 
clusion, as will be seen, was not in line with the décisions of the Su- 
prême Court of the United States which followed, and hence it can- 
not be considered authority in the présent controversy. 

It is quite true that, if the United States should bring an action for 
the recovery of a tax, the défendant could set up the illegality there- 
of as a défense; and this, without first having appealed to the Com- 
missioner of Internai Revenue. Clinkenbeard v. United States, 21 
Wall. 65, 22 L. Ed. 477; United States v. Bank of America (C. C.) 
IS Fed. 730 ; United States v. Nebraska Distilling Co., 80 Fed. 285, 
35 C. C. A. 418. But the présent case is not of that order. 

Thèse considérations lead to a dismissal of the action. But as the 
plaintiffs hâve asked leave to amend their complaint, if it should be 
held that it is insufficient, the court will sustain the motion, but with 
leave to the plaintiffs to make such amendment as to theni may seem 
proper. 

Since the above opinion was written the plaintiffs hâve amended 
their complaint, setting out that the défendant was directed by the 
Commissioner of Internai Revenue of the United States to collect by 
warrant of distraint th^ tax in question, unless claim for abatement 
thereof were made, in which event the collection should be delayed 
until such claim was rejected; that upon the ruling of the commis- 
sioner the plaintiffs filed such claim for abatement, setting forth the 
facts relative to their case; that after an examination of the évidence 
submitted to him by the plaintiffs the said Commissioner rejected the 
same, and ruled that the amounts claimed were legally assessed ; that 
upon such ruling of the Commissioner the plaintiffs were forced to 
and did pay the sum aforesaid, but under protest. Under this amended 
complaint it is now insisted that the présentation of the claim for abate- 
ment, and the action of the Commissioner of Internai Revenue thereon. 
rendered it futile to prosecute an appeal to the Commissioner for a 
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repayment of the tax, he having passed upon the direct question at 
issue; hence that plaintiiïs were excused from a compliance with the 
provisions of section 3226, Rev. St. (U. S. Comp. St. 1901, p. 3088), 
requiring that an appeal be taken to the Commissioner of Internai 
Revenue, according to the provisions of law and the régulations of 
the Secretary of the Treasury established in pursuance thereof, and 
that a décision be rendered by him before a suit or action could be 
instituted to recover the tax. 

In support of the contention the plaintiiïs' counsel cite the case of 
San Francisco Savings & Loan Society v. L. Cary, 2 Sawyer, 333, 
Fed. Cas. No. 12,317. In that case there was an appeal from an 
assessment of an internai revenue tax before payment of the tax, but 
no appeal was made to the Commissioner after payment. Sawyer, 
Circuit Judge, in passing upon the matter, says : 

"But an appeal was taken from the assessment before payment, anil decicled 
agalnst plaintilï. This I tlilnk sufficient. There could be no object In apposil- 
ing a second time to tlie same offlcer in the same cause, and upon précise! y 
the same question. ïbe Commissioner had already decided the ideutical ques- 
tion, and the object of the law was aeconiplished iu the iirst appeal." 

From the trend of Mr. Justice Miller's opinion in the case of Cheat- 
ham v. United States, 92 U. S. 85, 33 L,. Ed. 561, cited in the foregoing 
opinion, it would seem that he was of like opinion as Sawyer, Circuit 
Judge, and that, had an appeal been taken from the assessment, even 
prior to the payment, although none should hâve been taken later, 
the cause would hâve been sustained. Although the statute requires 
that there shall be an appeal taken to the Commissioner of Internai 
Revenue before any suit can be maintained for a recovery of the tax 
paid, yet it is believed that the term "appeal" is not used in the tech- 
nical sensé that there must be an appeal from the judgment of a lower 
tribunal to that of a higher for review or revision, but that the intend- 
ment of the statute is that the Commissioner of Internai Revenue shall 
be appealed or applied to in some regular way, and his décision had, 
as a condition to the prosecution of such suit or action. 

Now, in this case it appears from the amended complaint that the 
plaintifïs were permitted to make a claim for abatement, and the 
revenue ofïicer was required to delay collection until the claim was 
passed upon ; that under the ruling of the Commissioner plaintiffs 
filed such claim, which was in due time brought to the attention of 
the Commis.sioner, and by him passed upon and rejected. This I con- 
strue to be tantamount to an appeal to the Commissioner of Internai 
Revenue under the statute, and hence that plaintifïs were entitled to 
sue at the time of filing their complaint. It is a rule, under the régula- 
tions of the revenue System, that no suit can be brought until the tax 
is paid ; but it is not absolutely necessary that an appeal be taken after 
the payment of the tax. But if an appeal is had in regular course from 
the assessment, or by request for an abatement, to the Commissioner, 
and he has acted thereon, then no further step need be taken in the 
way of perfecting the cause of suit. 

I think, therefore, the complaint as amended is sufficient, and the 
motion to dismiss will be overruled. 
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THE EMMA B. 
(District Court, D. New Jersey. February 17, 1908.) 

1. Maritime Liens— Statutoey Liens— Enfobcement in Admiralty. 

Persoii? furnishing supplies to a domestic vessel, for which they are 
giveu liens by a state statute, are entitled to enl'orce tUem la a court of 
admlralty against the proceeds of the vessel, when sold in a suit for par- 
tition between the owners. 

[Ed. Note. — Maritime Unes created by state laws, see note to The Elec- 
tron, 21 0. O. A. 21.] 

2. Same— Supplies— Equipaient of Fishing Vessels. 

Hooks, Unes, bait, ice, and covers required to proteet boats from the 
weather, wliile on board, are a necessary part of the equipment of a vessel 
engaged in flshing, and persons fumlshing the sarne to the vessel in a for- 
elgn port on order of her master are entitled to maritime liens therefor. 

[Ed. Note. — For cases in point, see Cent. DIg. vol. 34, Maritime Liens, 
§ 14.] 

3. Same— Advances Madk in Foreign Pobt. 

A coinpany engaged in handling flsh on commission, whIch made ad- 
vances from tlme to time between trips to the master and managing own- 
er of a flshing schooner, registered in a neighborlng port in another state, 
to enable hlm to carry on the business, selling the catches made and cred- 
itlng the proceeds thereon, whlch advances were made wlthout inquiring 
as to the crédit or standing of the owners, and were not shown to hâve 
been needed or iised for the necessary equipment of thé vessel, Is not en- 
titled to a maritime lien for a balance due thereon. 

[Ed. Note. — For cases In point, see Cent. DIg. vol. 34, Maritime Liens, 
§ 18.] 

4. SAMB—JREPAIRS— ALTERATIONS IN VeSSEL. 

Altérations made in a vessel to better fit her for a partlcular kind of 
business, but which do not essentially change her character, do not con- 
stitute construction, but repairs. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§§ 14, 15.1 

5. Same— Presumption of Lien. 

Where repairs are ordered by the master and managing owner of a ves- 
sel in a foreign port, a lien Is presumed against the vessel unless the con- 
trary is shown. 

[Ed. Note.^ — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§§ 14, 15.] 

In Admiralty. 
See 140 Fed. 771. 

Linsly Rovsfe, for libelants and certain intervening petitioners. 

James Parker, for petitioners. 

Cushman & I)ewell, for liîenry F. Pierce, 

CROSS, District Judge. This action was instituted originally by 
libel filed by Henry F. Pierce, a half owner, against the schooner Em- 
ma B and Harry Maddox, the other half owner, for a licitation and an 
accounting. Subsequently under thèse proceedings the schooner was 
sold by the marshal of this district and the proceeds of sale paid into 
the registry of the court. Prior to, the sale, however, A. C. Brown & 
Sons filed a libel against her for repairs. AU of the other demands 
were presented to the court by certain petitioners, who claim liens 
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against the proceeds of sale. The schooner was registered at Perth 
Amboy, N. J., and, as already stated, was owned in equal shares by 
Pierce and Maddox, both of whom were résidents of New Jersey. 
Différences arose between the owners of the schooner as to her man- 
agement, which.caused the fihng of the libel in Hcitation. At the time 
the several claims presented for adjudication arose, Maddox had charge 
of the schooner as captain and managing owner, and used her in sum- 
mer in taking ont excursion parties for the day from Asbury Park, N. 
J., and in winter for cod and mackerel fishing. The amounts of the 
several claims are undisputed. The contest is limited as to whether or 
not they are liens against the boat or the proceeds of sale, as the case 
may be. The claims of Charles O. Munson and George B. Evans are 
claimed to be liens under a statute of New Jersey. AU of the others 
are claimed to be liens under the gênerai maritime law. The statute 
referred to is as follows : 

"Whenever a debt shall be contracted by the master, owuer, agent or con- 
signée of any ship or vessel within this state for elther of the followlng pur- 
poses: On account of any work done, or materlala or articles furnished for 
equipping such ship or vessel ; for such supplies, provisions and stores fur- 
nished wlthin this state for the use of such ship or vessel at the time when 
the saine were furnished * * * — such debt shall be a lien upon such ship 
or vessel, her tackle, apparel and furniture, and continue to toe a lien on the 
same until pald, and shall be preferred to ail other liens thereon, except mar- 
Iners' wages." 

The claim of Evans is for supplies furnished to the schooner on De- 
cember 18, 1905, and amounts to $25.33. That of Munson is for work 
and services and supplies furnished the schooner, to the amount of 
$174.39. There is no évidence which shows that thèse claims are not 
just, or that the varions items were not furnished for the purposes set 
out in the respective pétitions. Pierce, one of the half owners, dénies 
that they are liens against the boat, and in support of his contention 
claims that he gave notice to the petitioners, before the claims were con- 
tracted, that they must not run any bills against the Emma B. The 
notice, if it had any value, was given, however, after the bills were 
contracted. The petitioners hâve liens under the statute, and are en- 
titled to maintain them against the proceeds of sale. The Vigilant, 151 
Fed. 747, 81 C. C. A. 371; The Iris, 100 Fed. 104, 40 C. C. A. 301; 
The Rockaway (D. C.) 156 Fed. 692. 

The remaining claims will be considered separately, as the facts in 
respect to them are somewhat variant. That of Augur is for $36.89, 
for fishing supplies furnished to the vessel in New York upon the order 
of Maddox, her master and managing owner. The account was charg- 
ed against the Emma B, and Maddox told the petitioner upon several 
occasions that the schooner was responsible for it. I think the claim is 
a vaHd lien. 

The claim of Herman F. Wilckens is for supplies furnished the boat 
at his place of business in New York City, and the balance due thereon 
is $238.64. This bill was also ordered by Maddox, who told him that 
the schooner was responsible for her supplies. No évidence is shown in 
opposition to this claim. The supphes were ordered by the managing 
owner on the crédit of the boat. 
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The pétition of Winfield S. Pendleton & Co., is for $145.01 for 
hooks, îines, fishing tackle, and supplies which were furnished the 
schooner in the city of New York upon the order of Maddox. He 
was known as the captain, but not as a part owner. The beat, as we 
bave seen, was used in the winter for fishing purposes, and the sup- 
pUes furnished were a necessary part of her equipment for such use. 
The petitioners hâve a maritime lien. 

The claim of John J. Burchell is for a cover for a nest of dories 
carried upon the schooner on her fishing trips. It was made of cotton 
canvas, and was necessary to protect the boats from the weather and 
prevent their freezing together. The boats were a necessary part of 
the fishing equipment. He dealt with Capt. Maddox, without knowl- 
edge that he was the owner. The amount of thîs claim is $15, and his 
right to a lien is unquestionable. 

The next claim for considération îs that of Wilson & Barry, Incor- 
porated. This is mainly for advances made in New York at the in- 
stance of Capt, Maddox. The business of the petitioner may be sum- 
marized as follows: It dealt with fishermen, who sent it fish on con- 
signment, bought and sold fish, and "handled" fish for smacks. It 
also financed the vessels, and in further explanation thereof its assist- 
ant treasurer, the only witness produced in its behalf, in answer to the 
question, " What do you do in that line ?" said : 

"Well, a captain wishing to go out fishing and hasn't the moiiey, why we acl- 
vanee the money for him, and then as he makes the trips, if it is profitable, 
why he reduceS the liabillty." 

And again the same witness says that the company advanced funds 
to the captains of fishing vessels, sold their catches, and credited the 
amount of the catches on account of the moneys advanced, although he 
also said that the moneys in question were advanced to the Emma B 
for the running of the boat, wages, bait, ice, and such other expenses 
as might arise; but there is no évidence that they were required or 
used for such purposes. On the contrary, it appears that the ice and 
bait bills were not included in the money advancements. The total 
amount advanced was $3,351.47, and crédits appear to the amount of 
$1,566.94, leaving a balance of $784.53, which is the amount claimed. 
The dealings were had with Maddox. When complaint was made to 
Capt. Maddox, after five or six advances had been made, that the 
trips were not bringing in as much money as lie had drawn for the 
running of the smack, he answered, according to the witness, "to the 
efïect that the sinack was worth a great deal more than I am getting, 
and you need not worry." The advances were made during the months 
of December, 1905, and January and February, 1906. About $150 of 
the total amount was applied specifically to the payment of bills for bait 
and ice. Thèse items, I think, may properly be considered as necessary 
supplies for the boat in connection with the business in which she 
was engaged. Such items, however, are more than covered by the 
admitted crédits, and therefore need not be further considered. 

Ail of the other advances were in cash, and with one exception rang- 
ed in amount from $350 to $300. The excepted item was for $50. 
The several crédits evidently represented the value of the successive 



THE EMMA B. 969 

catches of fish, since each is entered, after giving its date, as "trip," and 
then foUows the amount of the crédit. The petitioner knew that the 
boat was from New Jersey, but did not, so far as appears, know her 
place of registry. The advances were not, in my opinion, of a char- 
acter to give a maritime lien. They were rather in the nature of gênerai 
loans made upon the personal crédit of the owner, or upon the security 
of the fish, and not for the purpose of enabling the boat to complète 
a voyage, or for repairs, supplies, or other items of necessity. Thèse 
loans, repeated almost weekly, were apparently made without any re- 
gard to the needs of the vessel. They were advances of capital to en- 
able the owner to carry on his business. No attempt was made to find 
out the needs of the boat, her place of registry, who her owners were, 
or their crédit and financial standing. Perth Amboy may be reached 
by rail from New York in a little over an hour, and even if the ofScers 
of the petitioner did not know that Perth Amboy was the boat's port of 
registry, they did know she was from New Jersey, and there are so few 
ports there that within a day or two at the most, upon proper inquiry, 
they could hâve put themselves in possession of the facts. Advances 
which constitute a maritime lien must be made for necessaries. Thèse 
were not made for any such purpose. This appears clearly, not only 
from the gênerai business of the petitioners, but also from the char- 
acter of the successive transactions. The petitioners were financing 
a private business, and not making advances for the necessities of a ves- 
sel, within the meaning of admiralty law. The advances were not made 
to complète an enterprise, or even for the undértaking of a single en- 
terprise, but for many — indeed, for a whole season's business. As 
already stated, the security for the advances, it is apparent, was the 
value of the catches of fish, or the crédit of the boat owner, and not 
the vessel. Furthermore, there is no évidence whatever that the own- 
ers were impecunious and without crédit. Upon ail material matters 
the petitioners appear to bave willfully shut their eyes and acted blind- 
ly. Such a course was unjustifiable. In The J. B. Williams (C. C.) 42 
Fed. 533, 542, the court said : 

"A party lendiug to a master in a forelgn port cannot shut his eyes to ex- 
isting facts as they appear, or by reasonabJe inquiry could be made to appear, 
and deal with the master as a gênerai agent of the vessel and owners, whose 
représentations he may trust and act upon, witliout any diligence or Inquiry 
on his part as to the extent of and character of the vessel's needs and neces- 
sities. Necessity créâtes the agency, and confers the authority on the master 
to borrow or secure loans on the credis of the vessel, aud that necessity equal- 
ly defines the limits to which he may rightfuUy go, and the lender treathig 
■wlth hlm must make inqviiry and judge for himself, and at his own risk, 
whether the desired advance is a matter of such necessity as to bring it 
withhi the master's agency and authority. The cases on this subjeet, which it 
is not deemed necessary to review, do not, in my opinion, establish the propo- 
sition, contended for by counsel for libelants and announced in the opinion of 
the district ,1udge, that a lender in a foreign port can act alone upon the mas- 
ter's représentation as to the purpose for which the loan is wanted, and, if 
such expressed purpose is maritime in its character, thereby acquire a mari- 
time lien on the vessel for the full amount of the advances made. When 
funds are advanced to the master to discharge valid existing maritime liens, 
and are so used, the lender may properly and equitably stand In the place of 
the lien holders, whose demands hâve been discharged wlth funds fumished 
by him. It seems to me that the weight of reason and authority supports this 
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position, espeeiiiUy in the case of a lender who malces no Inquiry, but shuts 
liis eyes as to tiie necessary wants of the vessel." 

The bnrden of proof to show that advances were for necessaries 
rested upon the petitioner. Bush & Sons v. Fitzpatrick et al. (D. C.) 
73 Fed. 501. One who loans money to the master or owner of a ves- 
sel who is without funds in a fofeign port, to be used in furnishing 
materials, repairs, or supplies to the vessel, and which is actually used 
for that purpose, is entitled to a inaritime lien on the vessel therefor, 
and when moneys are advanced in a foreign port to pay maritime liens, 
and are so used, the lender is subrogated to the rights of the lienors. 
The City of Camden (D. C.) 147 Fed. 847," and cases cited. See, also, 
The Alcalde (D. C.) 132 Fed. 576. There is no évidence in this case 
which shows that the moneys advanced were actually used for neces- 
saries or in the payment of maritime liens, but rather the contrary is 
shown. The claim of this petitioner against the proceeds of the boat 
is therefore disallowed. 

The only remaining clajm is that of the firm of A. C. Brown & Co., 
who are shipbuilders and hâve their dock and shipvards at Tottenville, 
Staten Island, N. Y. The bill of $714.58, for which they filed a libel 
against the Emma B before she was sold, is for repairs and altérations 
made to her in the latter part of the year 1904, and extending into the 
year 1905. The work was ordered by Maddox, the captain and manag- 
ing owner of the vessel. The boat was originally built for taking ont 
summer excursion parties and for winter fishing, and was used by both 
owners at différent times for thpse purposes. Such changes as were 
made by the Browns did not essentially alter her character, although 
they probably did make her more fit for fishing than for excursion 
purposes. That such changes, however, do not constitute construction, 
but repairs, was held by the Circuit Court of Appeals for the First 
Circuit in The Iris, ubi supra, where the headnote, which is supported 
by the text, says : 

"Work doue and materials furuislied rii flttlng a steamer wlilcli is tlien a 
seagoing vessel for a différent trade from that for which she was originally 
desigued are to be taken as liaving been furnished for repalrs, and not fov 
construction, altliough the expenditures therefor are large as couipared with 
the value of the vessel." 

Where repairs are ordered by a captain and managing owner in a 
foreign port, a lien is presumed against the vessel, unless the contrary is 
shown. The rule so often stated was well summarized by Judge Grav 
in The Vigilant, 151 Fed., at page 748, 81 C. C. A., at page 372, where 
he says : 

: "The debt due upon a contract, for supplies furnished or repaifs doue to 
a foreign vessel, made by tlie master, agent, or managing owner of said ves- 
sel, is, unless the contrary is shown, presmned to bave been Incurred on the 
crédit of the vessel, and for the security of the debt the gênerai maritime law 
créâtes a lieu. The reason, as so often stated, for the implication made by 
the maritime law^ that necessaries furnished to a vessel In a foreign port 
are furnished on the crédit of the vessel, is that the exigencies of commerce 
requlre that a ship 'should go,' and not be delayed or hindered by the dif- 
.{icnlties of aseertaining or making available the crédit and responsibllity of 
the owuer. In such cases, therefore, the authority of the niaster, managing 
owner, or other agent to pledge the ship for debts so incurred is presumed." 
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Capt. Pierce, one of the owners, testifies that he visited the docks of 
the libelants during the pendency of the work and ordered them not to 
make the repairs on the crédit of the vessel, although at another place 
in his testimony he swears that he did not know the work was being 
done until it was about completed. The libelants, however, say that 
he notified them merely that he would not be responsible outside of or 
beyond his interest in the boat, and this statement appears repeatedly. 
The burden of proof rested upon Pierce to relieve the boat from the 
presumption of liability to lien, which under the circumstances rested 
upon her, and the burden has not been sustained. The libelants are 
entitled to the amount of their claim, with interest. 

Upon the whole case then, the claims of Abram C. Brown & Co., 
and of ail the intervening petitioners, except that of Wilson & Barry, 
Incorporated, are allowed, with interest and costs. In the excepted 
case, that of Wilson & Barry, the pétition will be dismissed, with costs. 
Separate decrees will be entered in accordance with the above conclu- 
sions. 



In re ROME. 

(District Court, D. New Jer.sey. .Tanuary 2, 1908.) 

1 Bankbttptcy — Kefekee's Order — Rev[ew — Objections Not Made Befobe 
Kefebee. 

Au oliieotion to tlie re-examination of a claim because of tlie trustée'» 
lâches in applying therefor, uot liaving been pressed before tUe référée, 
would be c-oiisidered as waived on pétition to revlew. 

2. Samb— Pétition for Review— I^aches. 

Where an order expunging a ereditor's claim agaiiist a baukrupt was 
entered ,Tuly 29, 1907, aud the ereditor's pétition for revlew was flled 
on Auffust 26th following, the créditer, having for several weeks prier 
to and after the flllng of the order been traveling in Western Pennsyl- 
vania and Ohio, was not guilty of such lâches lu filiug the pétition to 
revlew as authorized Its dlsmissai on such ground. 

3. Same — Claims — Disallowance — Findings. 

Evidence Jield to sustain a referee's flndiug that petitioner had no 
valid claim for money alleged to hâve been loaned the baukrupt. 

4. Same — Advancements After Bankeuptoy Pboceedings. 

A claim cannot be malntalued against a bankrupt's estate for money 
advanced to the baukrupt after the commencement of bankruptey pro- 
ceedings. 

5. Same— Costs— Attorney' s Fées. 

Where, on re-examlnatlon of the allowance of certain claims agaiusc 
a bankrupt's estate, It was found on suffielent évidence that the claims 
were unsustainable, the référée properly required the clalmant to pay 
the costs of the hearlug, but lie was not authorized to requlre that the 
trustée also pay an attorney's fee to the trustee's attorney. 

On Pétition to Review a Referee's Order Expunging Petitioner's 
Claim Against the Estate of Harris Rome, Bankrupt. 

George H. Peirce, for petitioner. 
David H. Bilder, for trustée, 

LANNING, District Judge. A pétition to hâve Harris Rome ad- 
judged an involuntary bankrupt was filed on May 31, 1905. An order 
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adjudgmg tiankruptcy was entered June 19, 1905. On August 1, 
1905, the bankrupt filed his schedules. On August 16, 1905, Rayton 
E. Horton was appointed trustée. On October 31, 1905, Simon 
Flcischnjan's claim for $6,900 was allowed and filed by the référée. 
On June 16, 1906, the trustée filed with the référée a pétition praying- 
for a re-examination of Fleischman's claim, on which an order for re- 
examination was made piysuant to section 6 of the twenty-first gên- 
erai order in bankruptcy (33 C. C.,A. xxiii; 89 Fed. xxiii). Déposi- 
tions were taken under the order, and on July 29, 1907, an order was 
made by the référée expungihg the claim, and also adjudging that 
Fleischman pay to the trustée his taxed costs in the proceeding, and 
to the trustee's attorney a counsel fee of $50. On AugUst 36, 1907, 
Fleischman filed his pétition to review the referee's order. The prés- 
ent hearing is upon the last-mentioned pétition. 

It will be observed that the trustée did not file his pétition for a re- 
examinatiori of Fleischman's. claim until nearly eight months after the 
claim was filed and allowed, and one of the grounds upon which the 
pétition to review is based is that the trustée was in lâches in not tak- 
ing earlier proceedings to secure an order expunging the claim. This 
point, however, was not pressed before the référée, and therefore must 
now be considered as having been waived. 

The trustée has also moved in this court to dismiss the pétition to 
review on the ground of lâches on the part of the petitioner in the 
filing of his pétition. It will be observed that the order of the référée 
expunging the claim was entered July 29, 1907, and the pétition to 
review filed August 26, 1907. The évidence shows that the petitioner, 
who résides in Fhiladelphia, was for several weeks previous to and 
after the filing of the order expunging the claim traveling on busi- 
ness in Western Pennsylvania and Ohio. I am satisfied that he acted 
with reasonable diligence in filing his pétition to review and that it 
ought not to be dismissed on the ground of lâches. 

It becomes necessary therefore to dispose of the pétition oq its 
merits. The claim is based on four promissory notes, each admitted- 
ly signed by the bankrupt, each payable on demand to the order of 
Simon Fleischman, the first dated October 23, 1903, for $3,000, the 
second December 23, 1903, for $1,000, the third February 24, 1904, 
for $1,500, and the fourth March 21, 1904, for $1,000. There is also 
an additional item in the claim of $400, stated to be for cash advanced 
by Fleischman to Rome on June 6, 1905. This last item was proper- 
ly rejected by the référée on the ground that the money was not ad- 
vanced until after the commencement of the bankruptcy proceedings. 

It appears by the record sent up by the référée that Fleischman 
was in Patersori in June, 1905. The exact date of his présence there 
is not disclosed, but it was probably early in June. I reach this con- 
clusion because it appears that he was examined as a witness in the 
bankruptcy proceedings. This examination must hâve been under 
the provisions of section 31(a) of the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3430]), since the 
adjudication was made on June 19th and the first meeting of creditors 
coald hardly hâve been had in June. Isaac h. Miller, who keeps a 
hôtel: in Paterson, testifies that Fleischman was at his hôtel in June, 
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and that, Fleischman having introduced himself to Miller as a cousin 
or second cousin to the bankrupt, Miller said to Fleischman : 

"Are you one of the friends he (the bankrupt) stuck the same as in Pater- 
son?" 

And that Fleischman answered : 

"No, I hâve been fortunate enough not to be stuck for a cent. He never 
came near to me before. New is the first time I heard et hls troiible, and. 
when I came to see what was the trouble." 

Walter R. Hudson is an attorney and counsellor at law in Faterson. 
He says that he met a man in Paterson who said he was the bank- 
rupt's cousin, that he asked the man if he was a créditer, and that the 
man repHed that he was in Paterson "simply to help Rome if he could." 
Mr. Hudson déclares that at the time he and others were seeking to 
efïect a settlement with the bankrupt. While Mr. Hudson does not 
positively identify Fleischman as the man with whom he had the con- 
versation, there is little doubt but it was he. Mr. Harris Westerhoff 
is also an attorney at law in Paterson. He says he had a conversation 
with Fleischman in June, and, learning that Fleischman claimed to 
be a cousin to the bankrupt, he asked Fleischman : 

"Whether Bome owed hhn àny money, whether he borrowed from him. 
And he said 'No.' I asked him what he was hère for. He said: 'If I can 
help him ont, I want to.' " 

Harris Rosenstein says that in June he had the bankrupt arrested 
for misappropriating $600 of the money of the Hebrew Relief Society, 
and that subsequently, after the bankrupt had given bail, he (Rosen- 
stein) and David Fuchs went to Philadelphia with the bankrupt to see 
Fleischman, and that on that occasion Fleischman arranged to help 
the bankrupt to the extent of $400, which amount represents the last 
item in Fleischman's claim above referred to. While in Philadelphia, 
which must hâve been on June 6th, since Fleischman's check for $200 
of the $400 bears that date, Rosenstein says the foUowing conversa- 
tion took place: 

"I asked him (Fleischman) was he stuck in money. Ile said: 'No, he 
did not call on me for money, but now I am willing to back him as far as 
$10,000.'" 

He further says that Mr. Fuchs was présent at the time of this 
iconversation. Mr. Fuchs testifies that he went with Rosenstein and 
the bankrupt to Philadelphia in June, 1905, and met Fleischman. I 
quote the f ollowing excerpt from his testimony : 

"Q. At that time did you hâve any conversation with Mr. Fleischman as to 
his interest In thèse proceediiigs? A. Yes. Q. Tell us the substance of the 
conversation? A. We went over about a note and check to the Hebrew Re- 
lief Society, and had a conversation with him about Rome. We spoke about 
It. He had stuck everybody in Paterson. Q. You told him he had stuck 
everybody in Paterson? A. Yes; we asked him if he was a friend of his, 
and if he got stuck, too, and he said, 'No, he never showed up before. If 
he would hâve come, I might hâve helped him out, but he never showed up.' " 

William O. Mickel, an attorney at law in Paterson, says that the 
bankrupt, claiming to act for Fleischman, authorized him to sign a 
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consent for Fleischman, as a créditer to the amount of $400, to the 
making of a certain order by the référée. 

The bankrupt filed his schedules of assets and liabilities on August 
1, 1905. In the list of unsecured creditors is this one: 

"Saml Fleischman, Phila. Pa., Loan, etc. (holds notes for $a,500)— Ç6,900." 

The wprds "Loan, etc. (holds notes for $6,500)," are admittedly in 
a hand différent from that in which the rest of the Fleischman item 
is written and différent from the other 18 items on the same page. 
The total amount, "6,900," has been written over an erasure; the "6" 
being evidently written over a "2." The name "Sam'l" is 'a misnomer 
for "Simon." - 

Thèse statements and facts certainly call for satisf actory évidence 
on the part of Fleischman to support his claim. He has sought to sup- 
port it by the testimony of himself and his wife and of the bankrupt 
and his daughter. Notwithstanding the testimony of thèse four wit- 
nesses, the référée has rejected the élaim. He has filed an opinion 
which is a sad commentary on the credîbility of thèse four witnesses. 
The claim cannot be rejected on any bther theory than that they are un- 
worthy of beHef. It is a serions matter to reject the claim on such a 
ground. But their statements bear such marks of inhérent improb- 
ability, and in some respects are so inConsistent with one another, that 
I hâve been forced to a conclusion in accord with that expressed by 
the référée. I need not undertake to analyze their testimony. It 
has been well done by the référée. I will only add that I hâve care- 
fully read and re-read their testimony, and the testimony of the other 
witnesses, and that I am satisfied with the conclusion reached by the 
référée. 

The only remaining question is as to whether the order that Fleisch- 
man pay costs and also a fee of $50 to the trustee's counsel shall stand. 
Inasmuch as the conclusion reached is that the claim is not one that 
has been pressed in good faith, the décision that Fleischman shall pay 
the costs, amounting to $88.75, is right. The order that he pay a 
fee of $50 to the trustee's counsel, however, I think is erroneous. No 
such fee is expressly authorized by the statute, and, although in bank- 
ruptcy proceedings the court may apply the rules of equity, I know 
of no rule of equity that authorizes the court to require the defeated 
party, in a suit to collect on a promissory note, to pay a counsel fee 
to the attorney of the successful party. The order of référée should 
therefore be amended by striking out the last clause requiring a fee 
of $50 to be paid to the trustee's attorney. 

As thus amended, the order is affirmed. 
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ORO WATEK, LIGHT & POWER CO. v. CITY OF ORO VILLE et al. 

(Circuit Court, N. D. California. April 14, 1008.) 
No. 14,459. 

1. DiSCOVERY — PRACTICE IN EQUITY— FEDERAL COURTS. 

Rev. st. § 724 (U. S. Comp. St. 1901, p. 583), aiithorizlng tlie fédéral 
courts on the trial of actions at law to reciuire parties on motion to pro- 
duc-e books or writings, has no application to sults in equity. 

2. Samk. 

In suits in equity iu the fédéral courts, the défendant Is entitled to 
require a production of documents by the complainant for Inspection 
only on a cross-bill for discovery which should state with certainty 
what such documents are, and show their competency and materlality 
under the issues. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 16, Discovery, § 23.] 

In Equity. On motion by défendants for an order allowing an in- 
spection of books and papers. 

George W. Lane and Curtis H. Lindley, for complainant. 
W. E. Duncan, Jr., for défendants. 

FARRINGTON, District Judge. This suit was brought to obtain 
a decree restraining défendants and ail cônsumers of electric light or 
current in the city of Oroville, Cal., from en forcing or attempting to 
enforce an ordinance of said city fixing the maximum rates to be 
charged for electricity. The défendants hâve filed their answer, and 
now move the court for an order allowing them, their agents or 
attorneys, "the right to inspect or make copies of any part of any 
and ail books, records, vouchers, papers, bills, receipts, deeds, agree- 
ments, time books, check books, stubs, day books, cash books, journals, 
ledgers, blotters or other books or papers," relating to some 23 dif- 
férent subjects which are enumerated in the motion, such as mat- 
ters of purchasing, constructing, maintaining, and opérating complain- 
ant's electric plant, the amount of merchandise purchased by com- 
plainant to be sold to other persons, amounts received from the sales 
of electricity, etc. 

This being a suit in equity, there is no warrant in section 734 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 583) of the United 
States for such an order. That section applies to actions at law, and 
in no wise cliiuiges the procédure in équitable cases. This has been 
so held repeatedly by the fédéral courts, and is apparent from the 
language of the statute itself, which reads as follows : 

"In the trial of actions at law, the courts of the United States may, on 
motion and due notice thereof, reiiuire tlie parties to produce books or writ- 
ings in their possession or power, which coutaiu évidence pertinent to the 
issue, in casçs and under circumstances where they might be eonipelled 
to produce the same by the ordinary rules of proceeding in chancery." 
Uvder v. Bateman (C. O.) 93 Fed. 31 ; West Publishing Co. v. Edward 
■i'iiompson Co. (C. C.) 151 Fed. 138, 140; 2 Itose's Code of Fédéral Proc. 
5 17(;3. 

Although this statute has changed the procédure, it has not in- 
creaséd or diminished the rights of the parties. True, it is no longer 
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necessary for a litigant at law in the fédéral courts to file a bill of 
discovery in equity in order to obtain inspection of documents nec- 
essary to the proper présentation of his case. But nevertheless this 
statute requires hinl to make just as full a showing of facts and 
circumstances justifying the order as under the old chancery practice 
which was superseded by this statute. I call attention to this in or- 
der to emphasize the fact that the fédéral courts hâve no power to 
grant, and the litigant in the fédéral court has no right to expect, an 
order which will compel his adversary to exhibit for inspection any- 
thing and everything in writing under the latter's control which may 
assist the party who makes the demand. The theory upon which this 
court and courts of equity hâve always proceeded is that the party 
against whom discovery is sought has rights which must be protected. 
The court cannot lend itself to any scheme to conceal évidence, neither 
can it compel a party to disclose évidence which, for instance, would 
subject him to criminal prosecution. Neither party has a légal right to 
examine ail records and documents in his adversary's possession sim- 
ply for the purpose Of discovering whether they contain something 
which might benefit him, or to see in advance of the trial what évi- 
dence will be produced on the other side. Again, a court of equity 
should make no order blindly. It should command of no man any- 
thing which he has a légal right to refuse, and, when issued, its order 
should be spécifie and certain, leaving as little as possible to the dis- 
crétion of the person or persons against whom it is directed. In 
cases of this kind, there should be no uncertainty as to what documents 
are in the possession of the party against whom discovery is sought, 
and just what portion of them he should exhibit. The court should 
require the production of no évidence which is not compétent and 
màterial, and within the legitimate issues of the case and in aid of the 
action or défense of him who seeks it. Victor G. Bloede Co. v. Joseph 
Bancroft & Sons Co. (C. C.) 98 Fed. 175. Obviously, then, there ought 
to be a hearing in advance of the order at which each party shall be 
given adéquate opportunity to state and establish his contentions. 
Thèse rèasons indicate somewhat of the nature, character, and pur- 
pose of the chancery practice. If the statute, a portion of which is 
recited above, indicates anything as to the practice, it indicates that 
courts of equity are to compel the production of documentary évidence 
by their old methods, and "not upon motion and due notice"; for, 
as Judge Hammond says in Ryder v. Bateman (C. C.) 93 Fed. 31, 
34: 

"Oongress has not yet ehosen to change the method of procédure în the 
fédéral courts of equity, and the very fact that Kev. St. § 72i, is conflned 
to courts of law, is coiiclusive that courts of equity must proceed as they 
did and do without the aid of that statute." 

The equity rules prescribed by the Suprême Court of the United 
States to regulate the practice in Circuit Courts do not formulate 
any method for compelling the production of documents prior to trial, 
but they do provide, in rule 90, that: 

"In ail cases where the rules prescribed by this court do not apply, the 
practice of the Circuit Court shall be regulated by the présent practice of 
the High Court of Chancery in Bnglaud, so far as the same may reasontibly 
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be applied consistently with the local circumstarices and local couveniences 
of the district where the court is held, not as positive rules, but as fur- 
nishing just analogies to regulate the praetice." 

It has been held that by "présent praetice of the High Court of 
Chancery in England" is to be understood the praetice which prevailed 
in that court in 1842, when the equity rules were ordained. In Bâte 
V. Bâte, 7 Beav. 538, 538, decided in the year 1844, Lord Langdale 
thus stated the praetice which then o})tained: 

"No doubt you hâve a right in this court to look at the évidence which 
the plaintiff states to be In his possession ; but that right is only to be ob- 
tained upon a cross-bill. Every party has in this court that advantage which 
is not to be had so effectuai! y in any other jurisdietion. He may dlscover 
that which is In the knowledge and breast of the plaintiff before he proceeds 
to a hearing of the cause, but he musst do It in such a way as to glve the 
plaintiff an opportunity of stating ail the circumstances conuected with the 
matter. It is undoubtedly extremely important, when the plaintiff Is called 
upon to f umish any discovery, that he should do it In the proper forin, and 
be at liberty to state ail the circumstances relating to the matter, and that 
he should hâve ail the guard and protection which he dérives from beiug 
able to give a full statement of ail the circumstances belonging to the case." 

The same rule is thus stated in 2 Daniell's Chancery Pleading and 
Praetice, 1819 : 

"Where discovery from the plaintiff, elther conceming matters of fact 
or the contents of documents, was necessary to a défendant for the purpose 
of enabllng him to complète his défense to the case sought to be establlshed 
against him, he could, in gênerai, only obtain such discovery by means 
of a cross-bill. Upon such a bill being flled, the plaintiff in the original 
suit, in his character of défendant to the cross-bill, became llable to the 
application of the same rules coneerning the production of documents as a 
défendant in any other case. An answer to a cross-bill cannot, however, in 
gênerai be obtained until the original bill has been full y answered ; and not 
only must a full answer In the ordlnary sensé of the term be placed upon the 
record before an answer to the cross-bill can be enforeed, but the plaintiff In 
the original suit will be allowed time to answer the cross-bill until after the 
défendant has compUed with an order for production of deeds made in the 
original suit" 

At page 338 in the fourteenth volume of the Cyclopedia of Lavv 
and Procédure, the following statement is made : 

"The proper and only method for obtaining the inspection or production 
of books or papers is by bill or cross-blU alone, which bill or cross-bill must 
describe the books or papers of which an inspection or production Is sought 
with reasonable certainty, and must state the facts which are expected to 
be proved thereby. The bill must show possession or control of the books 
or papers sought by the party who is asked to produce them, the pertinency 
of the facts to be proved by them to the issue, and that the facts pertain to 
the case of the complainant, and must require answer under oath, admitting 
or denying the allégations." 

In Bogert v. Bogert, 3 Edw. Ch. (N. Y.) 399, 404, decided in 1834, 
a motion for discovery was made, but not until after the replication 
had been filed. In passing upon the motion of two of the défendants 
asking an order for the production of documents, the court used this 
language : 

"Where a défendant seeks the production or discovery of document! in the 
complaiiiant's possession, the usual course Is by flllng a cross-bill, • * * 
and Bigelow and wlfe must do so in this case, provided they reqùIre a dis- 

162 F.— €2 
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ïovery of the books and papers of the esta te of Jaçobus Bogert, deceased. 
Thls part of tlje présent motion Is denied." 

Although the practice in the English courts of chancery has been 
changed by statute, the old procédure is still folio wed by the fédéral 
courts in équitable causes. In Bischoffsheim v. Brown (C. C.) 39 
Fed. 341, there was a motion by défendant to compel plaintiff to 
produce certain books and papers for inspection. The motion seems 
to hâve been made upon the theory that; in a court of equity a party 
can be compelled to exhibit everything in the nature of written évi- 
dence under his control for the inspection of his oppoïient. Judge 
Wallace, in denying the motion, said : 

"In courts of equity a blll or a cross-bûl ail eglng that tbe défendant has 
in his possession or power documents or papers relàthig to thé matters of 
the bill whlch, if produced, will establlsh their truth, is the' foundatlon of 
the proceeding. The défendant is required by the biU to admit or deny 
the truth of thèse allégations. If he admlts having possession or power over 
any of the documents or papers, he is required by the bill, and is prima f acie 
bound, to descrlbe them eltfier In the body of his answer or in a schedule to 
it The plaintiff then moves the court that, the défendant may be ordered to 
produce and leaVe in the hands of the proper bfflcer the documents and papers, 
with llberty to the plaintiff to taise copies thereof . Upon thls application, 
the défendant may controvert the materiality of the évidence sought for, and 
he can in any event be required to produce only such documents and papers 
as are referred to in his answer to the bill. This is the ordlnary and the only 
practice to compel the production of documents except under spécial circum- 
stances, as where deeds or other papers contested as false or forged are order- 
ed to be brought into court for inspection." 

The views which are expressed above will find abundant support in 
the foUowing authorities: 1 Bâtes on Fédéral Equity Procédure, p. 
134; 3 Greenleaf on Evidence, §§ 302, 303; Shipman, Eq. PI. p. 126; 
16 Cyc. p. 326; Spragg v. Corner, 3 Cox, Ch. 109; Penfold v. Nunn, 
5 Sim. 409;;.Lupton v. Johnson, 2 Johns. Ch. (N. Y.) 429; Evans v. 
Staples, 42 N. J. Eq. 584, 8 Atl. 528; Ryder v. Bateman (C. C.) 93 
Fed. 31 ; Indianapolis Gas Co. v. Citv of Indianapolis (C. C.) 90 Fed. 
196 ; West Publishing Co. v. Edward Thompson Co. (C. C.) 151 Fed. 

138, 140. • • : ■ , :: 

Probably défendant is entitled to inspect docup^éntary évidence now 
in possession of complainant, but the method which has been adopted 
to obtain the production of such évidence eannot be approved; and 
therefore the motion is denied. 



GRAND TRUNK WESTERN RY. CO. y. CURRY, Secretary of State of Cali- 

fornia. 

, (Circuit Court, N. r>. California. June 15, 1908.) 

No. 14,610. 

COUETS — JURISDICTION OF FEDB:!iAL COUETS — SUIT AGAINST StATE — EqDITY 
JURISDICTION. 

The California statute Iniposing a license tax on corporations fSt. 1905, 
p. '493, c. 3cS6, as ^mejided by St. 1906, p. 22, e. 19, and St. 1907, p. 0t!4, 
c. 347) provides that everydomestiç corporation and foreigpi corporation 
doing business in tbe state shall pay an aunual license tax based on ils 
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capital stock to the Seeretary of State by the Ist day of July each year. 
It is made the rluty of the Seeretary on or before September ISth to re- 
port those corporations which are delinquent to the Governor, who shall 
thereupon issue a proclamation declaring that, unless such corporations 
pay thè tax and penalty by November 30th, their charters or riglit to do 
business in the state as the case niay be shall be forfeited. It is then 
provided that it shall be unlawful for any such delinquent corporations to 
do business in the state after that date, and that any violation of such 
provision shall be a misdemeanor. It is made the further duty of the 
Seeretary of State on December 31st each year to send a list of such de- 
linquent corporations to each county clerk, who shall place it on file. 
Complainant filed a bill in a fédéral court against the Seeretary of State, 
as an offlcer and Individually, alleging that It was a foreign railroad cor- 
poration, but that It was not doing business iu California within the mean- 
ing of such statute, althongh it maintained agents there to solicit business 
in Interstate commerce ; ttiat, if the statute be eonstrued to apply to com- 
plainant, it was unconstltutional and void : that défendant had reported 
complainant delinquent tliereunder, and claimed and contended that it 
was sutiject to such tax, and threatened to enforce the statute against it. 
The bill prayed for an injunction against défendant and a judicial con- 
struction of the statute. Held, that it did not state a cause of action for 
any relief in equity or within the juris<lictlon of the court, since défend 
ant was charged with no duty in enforcing the law, and had already per- 
fornied ail acts required of him thereunder, except flling llsts with the 
county clerks, which did not affect complainant's llability or status. 
[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 13, Courts, §§ 841. 

Fédéral jurisdiction of suits against state, see note to Tindall v. Wesley, 
13 C. C. A. 16r,.] 

In Equity. On demurrer to bill. 

By its bill herein complainant seeks an injunction to restrain the enforce- 
ment as against it of the provisions of an act of the Législature of the state 
of California entitled "An act relating to revenue and taxation, providing foi 
a license tax upon corporations," etc., approved March 20, liK);' (St. Cal. 190.1, 
p. 493, c. 386). This act, as amended (St. Cal. 190C, p. 22, c. 19 ; Id. 1907, p. 
664, c. 347), imposes an annual license tax, graduated upon a basis of capital 
stock, on every corporation, domestic and foreign (other than religions, edu- 
catlonal, and sc-lentifie, and coriwrations not organized for profit), "now doing 
business, or which shall hereafter engage in business in this state." It pro- 
vides (section 2) that the "license tax or fee shall be due and payable on the 
first day of July of each and every year, to the Seeretary of State, who shall 
pay the same into tlie state treasury. If not paid on or before the hour of 
four o'cloek p. m. of the tirst day of September next thereafter, the same shall 
become delinquent and there shall be added thereto, as a penalty for such de- 
linquency, the sum of ten dollars." It is made the duty of the Seeretary of 
State (section 3) to report to the Govemor on or before the 15th day of Septem- 
ber in each year a list of ail c-orporations which hâve become delinquent in 
the payment of the tax, and the Governor is thereupon required forthwlth to 
issue his proclamation declaring "that the charters of sucli delinquent domestic 
c-orporations will be forfeited and the right of such foreign corporations to 
do business in this state will be forfeited," unless payment of the tax with 
penalty for delinquency be made to the Seeretary of State on or before the 
hour of 4 o'cloek p. m. of the .30th day of November followlng. This proc- 
lamation Is required (section 4) to be filed immediately iu the office of the 
Seeretary of State, and the latter must immediately on its receipt cause a copy 
thereof to be published as In the act required. It is theu provided (section 5) 
that "at the hour of four o'cloek p. m. of the thirtieth day of November each 
year, the charters of ail delinquent domestic corporations which hâve falled 
to pay the said license tax, together with the penalty for such delinquency, 
shall be forfeited to the state of California, and the right of ail delinquent 
foreign corporations to do business in this state, which bave failed to pay 
such license tax, together with the penalty for such delinquency, shall be like- 
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wise forfeited." The Secretary of State is requlred (section 8) on or before 
the 31st day of Becember of eacli year, to certify a list of ail domestic cor- 
porations whose charters hâve been forfeited, and of ail foreign corporations 
whose rights to do business in the state hâve been so forfeited, to each county 
clerk in the state, who must file the same in his office. By section 9 it Is pro- 
vided: "It shall be unlawful for any corporation, dellnquemt nnder this act, i 
either domestic or foreign, which has not pald the license tax or fee, together 
with the penalty for sueh deliuqnency, as in this act prescribed, to exercise 
the powers of such corporation or to transact any business in this state, after 
the thirtieth day of November next following the delinquency. Each and every 
person wKo exercises any of the powers ot a corporation so delinquent, either 
domestic or foreign, vrhlch has not paid the license tax, together with the 
penalty for such delinquency, or who transacts any business for or on behalf 
of any such corporation, after the thirtieth day of November next followlng 
the delinquency, shall be gullty of a misdemeanor, and, upon conviction there- 
of shall be punlshed by a fine of not less than one hundred dollars and not 
oxceedlng one thousand dollars, or by imprisonment In the county jail not 
less than flfty days nor more than flve hundred days, or by both such fine and 
imprisonment." This covers ail featutes of the act in any wise involved in 
the questions raised by the Mil, and ail mllilsterial or executive steps requlred 
at the hands of the défendant or any other offlcer looklng to its enforcement. 
By the amended blll, whlch was flled December 21, iôOT, it is alleged, in 
substance, so far as the matter therein is material, that complainant is a Con- 
solidated rallroad corporation organlzed and exlsting undcr the laws of the 
States of Michigan and Indiana, having its principal office in the city of Dé- 
troit ; that contlnuously since Its organization it has been and is now en- 
gaged as a common carrier of freight and passengers in the carrylng on of 
Interstate coipmerce over its Unes extending from their western terminus at 
the city of Chicago easterly through various states of the Union and the Do- 
minion of Canada, to Boston, Mass. ; that it neither owns nor opérâtes a rall- 
road west of Chicago, but that It receives at the latter point and other points 
east of there on its System, from other roads, both freight and passengers, 
which it transports over its Jines to various points east, and llkewise receives 
such traffl'c at eastern points for transportation west over its System. It is 
alleged that complainant is not engaged in any local or intrastate business in 
the state of Californla, but does employ agents throughout the state to soliclt 
trafflc therein for routing over its Unes on its arrivai over other roads at said 
city of Chicago and other points of receipt ; that such agents issue no bills of 
lading for freight, nor do they recel ve payments on account of transporta- 
tlon, but simply make contracts securlng the routing of such business over 
complainant's Unes, and it is alleged that the sollcitation of sueh business in 
the state of Californla, as aforesaid, does not constitute "doing business" 
therein, withln the meaning of the statute in question, but constitutes merely 
a part of complainant's business of carrylng on Interstate commerce; and 
that, if such act is interpreted to preClude the sollcitation of such traffic with- 
out the payment of such license or tax, it wlU constitute the imposition by the 
state of Californla of a burden upon Interstate commerce, which wlU render 
the sald act "wholly null and void," as répugnant to the Constitution and lav?s 
of the United States. It Is alleged that the amount of license or tax com- 
plainant would be compelled to pay under the act Is $250, and that it is "claim- 
ed and contended" by the défendant Curry as such Secretary of State ; that 
complainant is liable to pay said tax ; that the officers of the state of Cali- 
fornla having In charge the enforcement of the act hâve taken ail the neces- 
sary prelimlnary steps as requlred by the act toward enforcing the same, and 
that the name of complainant has been included by the défendant In the list 
of dellnquenta furnlshed by hlm to the Governor and by the latter Included in 
hls proclamation; and that If complainant i"attempts to exercise its constitu- 
tional right to soliclt, or hâve its agent or agents soliclt Interstate commerce 
in the state of Californla, in the mauner and for the purposes aforesaid, with- 
out the payment of sald license tax and penalty Imposed upon the sollcita- 
tion or doing of such Interstate business, said Curry, actlng as the Secretary 
of State, but so actlng under said void law, will proceed to enforce the proc- 
lamation of the Governor as aforesaid by interpretlng and construing sections 
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2 and 9 of the Califoriiia acts heretofore quoted to mean and Inelude your 
orator, and * * * wlll attempt to déclare that orator bas forfeited Ita 
rights under said California act and by force of the proclamation of the Gov- 
ernor as aforesaid to solicit through its agents or agent, m the state of Cali- 
fornia, Interstate eommerœ, and will proceed to impose the sald fines, and to 
otherwise prohibit orator from exercising its fédéral coustitutional right to 
engage In Interstate business in the said state of California by sollclting such 
Interstate business in the manner and for tlie purpose aforesaid. " 

Finally it is alleged that coniplainant's purpose in instituting the suit is 
"to obtain a judicial détermination by a court having compétent jurisdiction 
o\'er the subject-matter and the parties as to whether said California statuteg 
and provisions ean be so interpreted and construed by the law enforeing au- 
thorities of California so as to inelude within their provisions, prohibitions, 
and penalties against orator as an Interstate common carrier ; * * * that 
said Curry, assumlng to be authorisîed by said yoid act to enforce the same, 
threatens aud gives out that he will enforce said law and enforce the imposi- 
tion of said llcense fee, tax, and penalty against orator to the uttermost, unless 
he is restrained and enjoined by some court of compétent jvu-isdiction from so 
doing." In response to an order to show cause why an injunction should not 
issue, the Attorney General of the state appeared in behalf of défendant, and 
interposed a demurrer to the bill upon the grounds (1) that it appears from 
the bill that complainant is not entitled to the relief prayed ; (2) that the court 
has no jurisdiction In the premises; (3) that the bill is wholly without equity. 

Kretzinger, Gallagher & Rooney, for complainant. 

U. S. Webb, Atty. Gen. of the state of California, for défendant. 

VAN FLEET, District Judge (after stating the facts as above). 
I am strongly of opinion, as contended by the Attorney General, that 
upon the facts stated in the bill the suit, while not nominally such, is 
within the principles announced in Fitts v. McGhee, 173 U. S. 516, 
529, 19 Sup. Ct. 269, 43 h. Ed. 535, Morenci Copper Co. v. Freer 
(C. C.) 137 Fed. 199, 203, and Union Trust Co. v. Stearns (C. C.) 
119 Fed. 791, to be regarded as, in its légal effect, one against the 
state, and so not within the judicial power conferred upon the courts 
of the United States by the Constitution. Const. art. 11, § 1. 

It is not necessary, however, to pass definitely upon that question, 
since I am fully satisfied that the facts alleged do not make a case 
for the équitable intervention of this court. While the bill proceeds 
against the défendant, both in his officiai capacity as Secretary of 
State and as an individual, nothing is alleged against him in the lat- 
ter capacity; nor, having in view the terms of the act, can it readily 
be perceived what of an actionable character could be so alleged that 
would not as well apply to any other private citizen. AU that is al- 
leged is the taking by défendant of the various steps required of him 
in his officiai capacity looking to the carrying out of the provisions of 
the statute, ail of which are preliminary to its enforcement, and the 
fact that he "claims and contends" that the complainant is liable to 
the tax, that he "will attempt to déclare that orator has forfeited its 
rights" under the act, and "threatens and gives out that he will en- 
force said law and the imposition of said license fee, tax, and penalty 
against orator to the uttermost, unless he is restrained and enjoined 
by some court of compétent jurisdiction from so doing." 

As to the steps required by the statute to be taken by défendant, it 
is obvions that as to those already performed equity can afïord no 
relief, since it is not the province of a court of equity to restrain acts i 
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already accorhplished. The single act required at defendant's hands 
which yet remained unperformed at the filing of the amended bill 
was that of certifying the list pi delinquent corporations to the county 
clerks of the state; and that it is asked that he be restrained from 
doîng. But, in the first place, that step is required to be taken on or 
before the 31st day of December of each year, and presumptively, 
there being no restraining order, that act was taken long before the 
hearing of this application, so that it is. now beyond restraint. In 
the next place, i however, it is clear from the terms of the act that 
that step was not necessary as a jurisdictional prerequisite to pro- 
ceedings to enforce the act, nor essential to fix the complainant's U- 
ability thereunder; and therefore its performance could work no in- 
jury that had not been already inflicted. The bill also prays that de- 
fendant be enjoined from "demanding of orator said two hundred and 
fîfty dollars as a license tax, or any part thereof, and from demanding 
the penalty of ten dollars for the nonpayment thereof." But no duty 
is cast upon défendant to make such demand. In fact, under the terms 
of the statute, no express demand is required to. bei made by any one. 
The act itself makes the demand and fixes the date of delinquency for 
nonpayment — a date which had elapsed prior to the filing of the bill. 
Such a demand, therefore, by the défendant, would not only be a 
wholly unwarranted and unnecessary thing, but could work no possible 
wrong to complainant. 

We hâve, then, nothing left but defendant's alleged threats to hâve 
the statute "enforced" as against complainant. Thèse threats, regard- 
ed in the light of the provisions of the statute, are idle and meaning- 
less things, and can work no possible légal injury to complainant. It 
is quite true that, where an officer is charged with some spécifie duty 
looking to the enforcement of a statute alleged to be unconstitutionaï, 
the performance of such duty, if not already accomplished, and if one 
of a nature to injure the complainant, may be enjoined pending the 
détermination of the question of the validity of the statute; but that 
is not this case. Hère the défendant is not charged with any further 
duty in the premises. He has no more power under the act than any 
other ministerial officer of the state to see that its provisions are en- 
forced against complainant. It is very évident, indeed, from the terms 
of the act, that its eventual enforcement was intended by the Légis- 
lature to be left to the law officers p,f the state usually and generally 
charged with such functions and to be accomplished through the in- 
strumentality of ordinary and proper judicial proceedings in its courts. 
In this respect, therefore, the case is clearly within the principles of 
Fitts v. McGhee, above referred tp, where, speaking of the class of 
cases relied upon hère by complainant, it is said : 

"Upon examination, It will be foiind that the défendants In each of thoae 
cases were officiers of the state, especially charged with the exécution of a 
state enactment alleged to be uneonstltiitloual, but under the authority of 
which, It was averred, they were commltting or about to commit some spe- 
elflc wrong or trespass to the Injury of plaintllï's rights. There is a wide 
différence between a suit against indlviduals holding officiai positions undev 
a state to prevent tliem, under sanction of an unconstitutionaï statute, from 
commltting by some positive act a wrong or trespass, and a suit against of- 
ficers of a state merely to test the constltutlouality of a state statute, lu 
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the enforcemeut of wliicli those officers will act ouly by formai judlcial pro- 
ceedings in the courts of the state. In the présent case, as we hâve sald, 
uelther of . the state officers named held any spécial relation to the partlcular 
statute alleged to be unconstltutional. They were uot exprcssly directed to 
see to its enforceraent. If, because they were law officers of the state, a case 
eould be made for the purpose of testing the constitutionality of the statute 
by an injunction suit brought against them, then the constitutionality of 
every act passed by the Législature could be tested by a suit against the 
Governor and Attorney General, based upon the theory that the former as the 
executive of the state was in a gênerai sensé charged with the exécution of 
ail its laws, and the latter, as the Attorney General, might represent the 
state In litigation involving the enforcement of its statutes. That vrould bc 
a very conveiiient vi'ay for obtaiuing a speedy judicial détermination of ques- 
tions of constitutional law which may be raised by individuals, but it is a 
mode which cannot be applied to the states of the Union consisteutly with the 
fundamental prineiple that they cannot, without their asseut, be brought into 
any court at the suit of private persons." 

Hère the statute in question is not even alleged to be positively un- 
constltutional, but only that it will be "if so construed" as to make 
complainant liable for the tax imposed thereby under the facts al- 
leged. No presumption can be indulged that it will be so construed 
by the state tribunals, if such construction would render it obnoxious 
to the Constitution or laws of the United States. The obligation to 
sustain and uphold that Constitution and the laws enacted thereunder 
rests as solemnly and is as obligatory upon the courts of the state as 
upon those of the United States, and the presiuription must always be 
that this obligation will be observed. There is, therefore, absolutely 
nothing of substance in the bill tending to show that complainant is 
threatened with any wrong at the hands of the défendant Curry call- 
ing for the interposition of a court of equity. Should the state at- 
tempt to enforce the act against it, it will necessarily be by civil ac- 
tion to collect the tax, or by a prosecution under the pénal clause, and 
such proceedings can only be had vmder the forins of law and by some 
appropriate judicial process ; and, when that is attempted, there will 
be no difficulty to complainant in invoking and securing the protection 
of the Constitution and laws of the United States. Thus far it does 
not appear to be in need of that protection. 

The demurrer will be sustained, the application for an injunction 
denied, and the bill dismissed. 



In re MURRAY. 
(District Court, D. Connecticut. June 8, 1908.) 
Bankruptoy— Appucation for Discicauge— Hearing i;efoke Speciai, Mas- 

TER. 

A référée in bankruirtey acting as a speciai niaster in hearing objec- 
tions to a bankrupt's discharge bas no légal rlght to coiislder évidence 
which has been previously taken before him as référée, but inust be gov- 
erued entirely by the admissible évidence produced on the hearing of the 
application and objections. 

SaME— DlSOIIARGE— FAILURE TO KEEP BOOKS. 

Evidence hcld not to sustain objections to a bankrupt's discharge on 
the grounds that he failed to keep books and destroyed books with in- 
tent to conceal bis true flnancial condition. 
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In Bankruptcy. On report of spécial master recommending déniai 
of discharge. 

The following is the report of référée in bankruptcy John W. Banks 
upon pétition for discharge: 

To the Honorable James P. Platt, Judge of the United States District Court 
l'or the District of Oonnecticut: 

I, John W. Banks, référée in bankruptcy for Fairfleld county, In said dis- 
trict, respeetfully report as follows: 

(1) Said John A. Murray, of Bridgeport, In said district, was duly adjudged 
a bankrupt on the 31st day of August, 1907. 

(2) Said bankrupt filed in court on the 30th day of October, 1907, a pétition 
for discharge whlch was by order of the court referred to me as spécial mas- 
ter for further proceedings. 

(3) On the 19th day of November, 1907, I malled to each Imown créditer of 
said banlcrupt a notice stating the substance of said pétition, and that a 
hearing on the same would be lield before the undersigned at his oJflce, No. 
1115 Main street, Bridgeport, Conn., on the 29th day of November, 1907, at 
2 p. m., and I caused said notice to be published once on said 19th day of 
November in the Bridgeport Standard, a copy of which publication is annexed 
to said pétition. 

(4) At said hearing John B. Nichols, a creditor, appeared by John J. Phelan, 
his attorney, in opposition to the discharge of said bankrupt, and filed spécifi- 
cations of objection to the disçharge of said bankrupt on December 9, 1907. 

(5) The spécifications allegëd two grounds of ob.îection to the bankrupt's 
discharge: (1) Failure to keep books of account, and (2) destruction of such 
books as were kept. 

The facts relevant to thèse spécifications are as follows: The bankrupt was 
engaged in the liquor business In Bridgeport from April, 1901, until Febru- 
ary, 1903, in partnership with Nichols, the objeeting creditor. In February, 
1903, he bought out Nichols' interest for one thousand ($1,000) dollars and 
then continued in business aJone until October 10, 190G, when he sold the 
business for one thousand ($1,000) dollars. About three hundred ($300) dol- 
lars of this amount was used by him in payment of creditors and the bal- 
ance of seven hundred ($700) dollars the bankrupt testlfled that he used for 
livlng expenses, as he was out of employment for some tlme after the sale. 
The pétition in bankruptcy was flled August 31, 1907. The bankrupt testi- 
fled that he kept one book, which was a eombination ledger and day book, and 
which from his description of it was more In the nature of a cash book, con- 
taining entries of the amounts received and paid out each day. Thèse entries 
were made from slips of paper which were copied from the cash register 
each day. In addition to this book, he kept a whisky book and a béer book, 
whlch were similar to a grocer's passbook, showing the amounts of whisky 
and béer, respectively, received by him from the wholesalers with whom he 
dealt. The bankrupt testifled that during his business career he had used 
seven or eight of the eombination ledger and day books, and, when one was 
flUed with entries, he had filed It away, and opened a new one. He had pre- 
served ail thèse books, and had them In his possession at the time he sold 
out. Upon his original examin9.tion at the first meeting of creditors, he tes- 
tifled that he gave up keeping this book six or eight months before he sold 
out, but later at the hearing upon the spécifications of objection to his dis- 
charge he said that he continued to use that book until he sold the business. 
He also testifled upon his original examination that, when he sold out, he 
dumped thèse books into a barrel in the cellar, and guessed they were there 
if they had not been taken away, and that he "threw them in the cellar and 
considered the thing through with." Later at the hearing, upon the spécifi- 
cations of objection to his disçharge, he testifled that he kept thèse books to- 
gether with his check book and files containlng receipts, correspondence, etc., 
in a desk in his room over the saloon; that, when he was about to move, he 
had to take the desk apart in order to move it ; and that he then took from it 
thèse books, rblled them up In a bundle with checks, check stubs, and check 
books and put them into a barrel in the cellar, not however iutending to 



IN HE MUREAT. 985 

throw them away or leave them there, but to take them with him later. He 
says that he sold the rubbish in another part of the cellar to a junkman but 
told him not to take this barre), but that, when he went to look for It later, he 
found that the junkman had taken it with the other stufif. 

Whîle the books which the bankrupt kept while he was in partnership with 
Nichols and up to within six or eight months of the time he sold out were far 
from complète, they were such as a man running a small saloon and employ- 
ing no bookkeeper, and not being hlmself a bookkeeper, might naturally keep, 
and from which taking them altogether a fair idea of his flnancial condition 
eould probably hâve been obtained. Nichols, who when a partner was not 
îietually engaged in the business, but looked over the books once a month or 
so, was evldently satisfled with the information which they contained, both 
when he examlned them as a partner and later as a creditor. If the bank- 
rupt had continued to keep his books in that manner and had preserved them 
and tumed them over to his trustée, he would hâve complied with ail the re- 
quirements of the baukruptcy act (Act July 1, 1898, c. 541, .30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418]), but he hlmself saj's that he ceased to make entries 
in the combination day book and ledger six or eight months before he sold out. 
and that when he moved he dumped thèse books into a barrel in the cellar 
and left them there. Thèse statements made at the first meeting of his credit- 
ors, and before any spécifications of objection to a discharge liad been Sied, 
were I believe truthful. I am not impressed by his attempt at an explanation 
made after it became known to him that the objection to his discharge was 
based upon thèse acts. He preserved and took with him when he moved four 
letter flles filled with bills, receipts, and correspondence, but left behind him 
thèse books which he had preserved throughout his whole business career, and 
which contained the only record of his business, and which, when wrapped 
up together, were not larger in bulk than one of the letter flles which lie 
took with him. If he really intended to préserve them and take them with 
him, I can see no possible reason why he should take this small package down 
two flights of stairs and place it in a barrel which he says contained nothing 
else. His présent claim that he Intended to save them, and his explanation 
of his action in putting them in the barrel, Is apparently an afterthought, in- 
duced by what he deemed to be the exlgencies of the case. I flnd as a fact, 
therefore, that the bankrupt did cease to keep the book which was the sole 
record of his business some six or eight months before he sold out, and that 
when he sold out he threw away this book and similar ones which had pre- 
ceded it. Ought this action bar his discharge? 

The act no longer requires the spécifications to charge that the failure to 
keep books or their destruction by the bankrupt was with fraudulent intent or 
in contemplation of bankruptcy. A failure to keep books or their concealment 
or their destruction by the bankrupt with intent to conceal his flnancial con- 
dition is a bar to his discharge. A man is presumed to intend the necessary 
conséquences of his acts, and direct évidence of such intent is not required in a 
case where one without any apparent reason ceases to make entries in a 
book which he had kept throughout his business career, and, wlien he sells out 
six or eight months later, throws thèse books in a barrel in the cellar, al- 
though preserving a large mass of bills, correspondence, etc., which would not 
throw any light upon his flnancial condition. I flnd that the bankrupt during 
the iast six or eight months that he was in business with intent to conceal 
his flnancial condition failed to keep books from which such condition could 
be ascertained, and that, with like intent, he so dlsposed of the books which 
would hâve disclosed his condition prior to that period as to place them be- 
yond the reach of his creditors, and thereby in eflfect destroyed and concealed 
them. 

In my opinion, both spécifications of objection to the bankrupt's discharge 
hâve been sustained, and the discharge should not be granted. 

John J. Phelan, for opposing creditor. 

Geo. A. Mullen and J. B. Klein, for the bankrupt. 

PLATT, District Judge. In this case Mr. Banks has confused his 
functions as a référée in bankruptcy and his duties as a spécial mas- 
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ter. In re Walder (D. C.) 152 Fed. 489, and cases therein cited. From 
his hearing on the spécifications against the discharge alone, he could 
not hâve found the essential facts upon which he bases his reconi- 
mendation that the discharge be not granted. Plainly and specifically 
he goes back to the bankrupt's original examination to find some of 
them. 

There is before the court, however, a transcript of the testimony 
taken at the hearing before Mr. Banks as spécial master. It is im- 
possible to read that testimony without being satisfied that the bank- 
rupt did not intend to conceal his financial condition when he placed 
certain books in a barrel in the cellar at the time he sold out his busi- 
ness. His idea was that they were of very little aceount, and his treat- 
ment of them was a mère incident of his work in the final closing out. 
The testimony is also very clear that he did keep such books up to 
the time that he sold out. Mr. Banks finds the fact that he failed to 
keep them for several months by going back to the bankrupt's origi- 
nal examination before him as référée. 

Upon the facts before the court, it is right that the discharge should 
be granted. It is so ordered. 



In re EINSTEIN. 

(District Court, B. D. Pennsylvania. July 10, 1908.) 

No. 2,343. 

1. Bankruptcy— Ueceivebs— BoRROwiNO MoNEY— Eeceix eb's Certifioates. 

A court of bankruptcj' lias pnwer to iuithorize a receiver to borrow 
money and issue certiflcates tlîerefôr and conduct the banlirupt's busi- 
ness for tlie purpose of preserving the assets. 

2. Same— Distribution. 

A decree of a court of bankruptcy authorized the receiver to borrow 
$10,000 and issue certiflcates therefor to continue the bankrupt's business. 
The receiver borrovved $5,000, for which certiflcates were Issued and pur- 
chased by the surety eompany which was the surety on the bankrupt's 
bond guatanteelng the performance of the contracts which the receiver 
expeeted to complète. The receiver also incurred otlief indebtedness of 
the saine character, for which no certiflcates were Issuèd, to an amount 
in excess of the authorized limlt, ail of which was done with the knowl- 
edge of the surety compaiiy, to whom the receiver pald $1,000 on the cer- 
tiflcates issued to it. Heli], that the holders of the debts incurred by the 
receiver for which no certiflcates were issued to the amount of ,$6,0OO 
were entitled to participât^ in the bankrupt's assets in the hands of the 
receiver on the same footing with the reniaining $4,000 for which cer- 
tiflcates were issued. 

In Bankruptcy. Review of referee's report. 

John H. McCrahon and A. L. Morse, for creditors. 
John A. McCarthy, for receiver and trustée. 

HOLL AND, District Judge. 1. Ail the authorities sustain the prop- 
osition that the court in bankruptcy has power to authorize a receiver 
to borrow money and issue certiflcates therefor and conduct the busi- 
ness for the purpose ôf preserving the assets of the bankrupt's estate. 
In this case the order was made because it was urged upon the court 
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that it was necessary to do so to realize on the prospective asset, wbich 
ail parties concerned agreed could be made out of the contracts which 
the bankrupt had with the United States government, so that the cer- 
tificates were properly issued. 

2. The decree of court of September 22, 1905, authorized the re- 
ceiver to borrow $10,000 and issue certificates therefor. He borrowed 
$5,000, and contracted debts with merchandise creditors for additional 
property. There is still $4,000 due to the United States Fidelity & 
Guaranty Company, the holder of the receiver's certiiîcates, and $11,- 
983.43 due to creditors who furnished materials to the trustée to en- 
able him to conduct the business under the order of the court. The 
fidelity company was surety on the bankrupt's bond guaranteeing 
faithful performance of tlie contracts with the United States govern- 
ment, to complète which the receiver's certificates were issued and the 
debts contracted. 

At the time the pétition was presented by the receiver to borrow 
money on certiiicates and continue the business, it was thought that 
thèse contracts could be completed at a profit. The receiver, who was 
subsequently appointed the trustée, conducted the business for nearly 
two years, and at a loss. During the time the business was in opéra- 
tion he paid ofï $1,000 of the certificates, and paid on account to his 
creditors as he conducted the business, and when he finally wound up 
the same he found that the assets of the whole concern, including the 
equity in the plant and the property on hand which had been con- 
tributed by his creditors, amounted to only $9,285.05. This amount 
was distributed as follows: 

Referee's conipensation $1,008 01 

Stenograplier's services , 31 IH 

TJ. S. Fidelity & Guaniuty Co. of Baltimore. i)riucipal of receiver's 

certificates 4,000 00 

Interest as couipiited to February (!th, 1!>08 4(50 25 

Total ?5,50e 32 

— leaving a balance for distribution of $3,777.73, which was distribut- 
ed among the 36 creditors with claims amounting to $11,983.43. 

The business was conducted by the trustée under the advice of 
counsel who was counsel for the United States Fidelity & Guaranty 
Company and who argued its case on the exceptions, so that the holder 
of the certificates undoubtedly was aware, through its counsel, of 
whether or not the business was being conducted at a loss or a profit, 
and also was aware of the fact that the receiver was authorized to 
borrow to the limit of $10,000, which he did not do, but purchased on 
crédit from the creditors who are now presenting their claims against 
the fund. There is nothing in the order of court expressly authorizing 
him to create an indebtedness above the amount named in the order, 
although he was authorized to continue the business until "the fur- 
ther order of the court." Whether by reason of the gênerai order 
to "continue the business until the further order of the court" he was 
authorized to contract an indebtedness beyoHd the amount authorized 
by the decree is not necessary to consider now, under the view we take 
of the case. He was authorized to create an indebtedness of $10,000, 
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and there are outstanding certificates of only $4,000, leaving- a margïn 
of $6,000. He did create an indebtedness of $6,000, and more for the 
same purpose for which the $4,000 was borrowed, but did not issue 
certificates therefor. But, under the facts in this case, we see no rea- 
son why this $6,000 of indebtedness should not participate on the 
same footing with the $4,000 for which certificates were issued, as it 
was authorized by the same decree and should receive equal protection. 
So that we conclude an équitable distribution of this fund would be 
as follows: 

Eeferee's compensation $1,008 !)4 

Stenographer's services 31 13 

81,040 07 

Total for distribution ¥9,28ii 05 

Less referee's and stenographer's compensation 1,040 07 

Balance for distribution §8,244 08 

The balance of the fvmd to be distributed to the Fidelity & Guaranty 
Company and to the 36 creditors in the following proportions, that is 
to say: The Fidelity & Guaranty Company to receive two-fifths and 
the 36 creditors to receive three-fifths. 

3. For the reasons stated by the référée in his report to the excep- 
tions, his amount claimed as compensation is approved. 

This distribution can be made by the référée, and, when filed, the 
report, including it, will be confirmed, as modified. 



In re MILLBOURNE MILLS CO. 

(District Court, B. D. Pennsylvania. July 9, 1908.) 

No. 2,837. 

BANKRtrrTCY — Peoperty Passinq to Trustée — Pledge of Gbain Ceetifi- 

OATES. 

A bankrupt mllling company In Pennsylvania had prior to the bank- 
ruptey Issued grain and flour certificates each ealling for a certain quan- 
tlty of grain or flour stored In Its uiill or grain tanks to be delivered to 
the holder on demand, and had Indorsed such certificates as collatéral 
security for loans. The grain and flour vcere in the possession of the 
bankrupt at the timc of the bankruptey, and under the law of Pennsyl- 
vania might hâve been levied upon and sold by attachment or exécution 
creditors. Held that, the bankrupt havlng undoubted title to the prop- 
erty, such title was not dlvested by the pledge of the certificates, but pass- 
ed to its trustées in bankruptey under Bankr. Act July 1, 1898, § 70a 
(4), c. 5il, 30 Stat 565 (U. S. Comp. St. 1901, p. 3451), as to property 
which mlght hâve been levied upon and sold under judlclal process 
agalust it. 

In Bankruptey. On exceptions to referee's report. 

H. Gordon McCouch and Henry S. Drinker, Jr., for Fourth Street 
National Bank. 
J. Wilson Bayard, for trustée and creditors. 

HOLLAND, District Judge. On June 20, 1907, receivers were 
appointed under the fédéral bankruptey act of 1898 for the Millbourne 
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Mills Company. On July Ist it was adjudged a bankrupt, and on July 
26th the receivers were elected trustées. At various times prior to 
1907 the Millbourne Mills Company had applied to the Fourth Street 
National Bank and other banks for loans, and, as collatéral security 
therefor, the banks took two classes of security — grain certificates and 
flour certificates. The facts with référence to each class differ some- 
what, and the référée dealt with each in a separate report. It is, how- 
ever, conceded that the same principles govern the disposition of both, 
Both the flour and the grain covered by the certificates were in the en- 
tire possession and control of the bankrupt at the time it was adjudged 
a bankrupt and the trustées elected. The flour was stored in the mill, 
with some attempt at séparation from the gênerai stock of flour on 
hand. The grain, however, was in the grain tanks, which were connect- 
ed to the mill by an apparatus called a conveyer, running from the bot- 
tom of the tanks, and by unlocking a slide the grain would be run 
into the mill to be manufactured into flour. There was no setting apart 
of any particular grain to cover any particular certificate, the form of 
which was as foUows: 

"Grain Certlflcate. 

"Millbourne Mills Company, 

Phlladelpbia. 

"No. 2,700. 1906. 

"This is to certify that Millbourne Mills Company bas stored In Its Fire 

Proof Grain Storage Tanlcs, 1,000 bushels, #2 Penna. Winter Wheat, unload- 

ed from cars # — , which will be subject to its order, and only deliverable 

upon the indorsement and surrender of this certificate. 

"Benj. P. Hoopes, Supt. of Elevators. 
"Counterslgned : R. S. De\vees, Président." 

Thèse certificates were indorsed to the respective bank as a pledge 
or collatéral for the notes given by the bankrupt for the money bor- 
rowed. The trustées took possession of the flour and grain covered 
by thèse certifiicates, and sold the same subject to the right of the 
holders of the certificates to claim the proceeds amounting to $50,- 
284.79. The banks presented their claims, and the référée decided 
against them, holding that the trustées under the law took the flour 
and grain covered by the certificates into the estate for the benefit 
of the creditors generally. In this we think he is right. To this find- 
ing the banks took an exception, together with other questions raised, 
but it is the only one necessary to be considered by the court. 

Prior to the décision of the Suprême Court in the case of York 
Mfg. Co. V. Cassell, 301 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, 
wherein it was held that a conditional sale of merchandise is good not 
only between the parties themselves, but is also good as against ail 
creditors of a bankrupt who hâve not fastened upon it by some spé- 
cifie lien, it was held in this district that the trustée in bankruptcy 
took the property in the possession of a bankrupt under a conditional 
sale whether there had been any levy by a creditor or not prior to 
the adjudication of bankruptcy, and that he took the property for the 
benefit of the gênerai creditors upon the theory that under section 
70a of the bankruptcy act (Act July 1, 1898, c. 541, subd. 5, 30 Stat. 
565 [U. S. Comp. St. 1901, p. 3451]) the trustée of the bankrupt 
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took title to ail property "which might hâve been levied upon and sold 
under judicial proceedings against him," beçause in Pennsylvania the 
courts hâve held that, while creditors could not levy and sell Personal 
property in the possession of a créditer under a bailment lease, yet 
this exemption f rom levy and sale in favor of creditors was not accord- 
ed to property in the possession of a creditor upon a contract of con- 
ditional sale. York Mfg. Co. v. Cassell, supra, was followèd in this 
circuit in the case of Davis v. Crompton, by the Circuit Court of 
Appeals, 158 Fed. 735, and it is now sgttled that the vendor's title to 
property in the possession of a bankrupt under a contract of condi- 
tional sale which has not been fastened upon by a spécifie lien by way 
of a levy or an attachment prior to proceedings in bankruptcy is para- 
mount to that of the- trustée in bankruptcy, unless the latter complies 
with the condition imposed by the contract of sale, and that the ven- 
dor is entitled to claimsu-ch persônal property covered by the con- 
tract of conditional sale, and take it out of the possession of a trustée 
in bankruptcy. As we read the cases of York Mfg. Co. v. Cassell, 
supra, and Davis v. Crompton, supra, the court in both held that the 
bankrupt never had title to property covered by a conditional sale 
and was not included in the property to which a trustée in bankruptcy 
took title under subdivision 5 of section 70a, because that subdivision 
not only requires that the property to which the trustée takes title 
shall be property which would hâve been liable to be levied upon and 
sold under judicial proceedings against the bankrupt by the creditors, 
but that the bankrupt must hâve had some previous title to it, or the 
rights of the creditors fixed by a previous lien placed upon it by levy 
or attachment. But neither of thèse cases go so far as to say that 
property upon which a creditor could hâve levied concededly belong- 
ing to the bankrupt, to which it had title and possession before the 
bankrupt proceedings and of which title it had never been divested, 
although covered by a certificate or pledge as collatéral security for 
a loan, belongs to the pledgee as against the trustée in bankruptcy. 
The pledge is no doubt good as between the pledgor and pledgee 
in Pennsylvania as against creditors who hâve never levied, but, as 
the title still remained in the pledgor, who is the bankrupt when it 
is so adjudged, its title passed to the trustées. It is property the 
title to which passes to the trustées under subdivision 5, section 70a 
of the act, as property "which might hâve been levied upon and sold 
under judicial proceedings against him." 

In the case of Security Warehousing Co. 'v. Hand, 306 U. S. 425, 
27 Sup. Ct. 720, 51 L. Ed. 1117, the Suprême Court reviews ail the 
cases, including York Mfg. Co. v. Cassell, supra, which deal under 
varying phases with the doctrine that the trustée in bankruptcy stands 
in the shoes of the bankrupt, and that the property in his hands, un- 
less otherwise provided in the bankrupt act, is subject to ail the eq- 
uities impressed upon it in the hands of the bankrupt, and pointed- 
ly emphasizes the binding force of subdivisions 4 and 5 of section 70a 
in the care with which they show that neither section has any applica- 
tion to vest the title in the trustée in the cases reviewed. The facts 
in this case are nearly similar to those under considération by the 
Suprême Court in the case of Security Warehousing Co. v. Hand, 
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supra, and there the trustée held the property for the gênerai credit- 
ors. In that case it was in effect held that where there was no de- 
livery or change of possession, such certificates as those given did 
not operate as a delivery of the property mentioned therein. It was 
also held that the gênerai law of pledge requires possession, and it 
cannot exist without it. 

The certificates did not divest the bankrupt of the title to the flour 
or the grain ; and, while the banks could hâve demanded possession 
of the property represented by the certificates prior to the bankrupt- 
cy proceedings so long as no creditor had levied or attached, yet, as 
they had not done so, the title to the property had not passed out of 
the bankrupt at the time of the proceedings in bankruptcy, and was 
such property as passed to the trustées under section 70a, subd. 5, 
which might hâve been levied upon and sold under judicial proceed- 
ings against the bankrupt. 

The exceptions to the report of the référée are dismissed, and his 
report confirmed. 



VOWIXCKEL V. N. CLARK & SONS. 

(Circuit Court, N. D. Californla. June 15, 1908.) 

No. 14,616. 

1. CouBTS— Courts of Conourbent Jubisdiction— Priority of Jubisdiction. 

It is the settled gênerai rule that, as betweeti two courts having con- 
current jurlsdlctlon of the subjeet of an action, the one wbich first ob- 
talns jurlsdlctlon of the controversy has the right to proceed to Its final 
détermination without interférence from the other, and such rule is not 
limlted to cases in which the court flrst obtaiuiug .iurlsdiction has taken 
actual or constructlve possession of the subject-matter of the suit. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, § 1229.] 

2. SaME— FEDERAL AND StATE COURTS— STAY OF SUIT. 

Where a state court in a suit to abate a nuisance and recover dam- 
ages for its maintenance has issued an injunction pendeute lite, a fédéral 
court will on motion of the défendant stay a second suit brought theredn 
by the same coiuplainant against him based on the same facts, and for 
the identical relief, until the flrst suit has been disposed of. 

On Motion by Défendant for Stay of Proceedings. 

Campbell, Metson, Drew, Oatman, & Mackenzie, for complainant. 
Mastick & Partridge and Wm. R. Davis, for respondent. 

VAN FlvEET, District Judge. The bill in this case, filed hère 
on December 6, 1907, asks an injunction to restrain the respondent, 
a corporation, from operating its factory in Alameda county, alleged 
to be a nuisance, and damages for injury caused to complainant's prop- 
erty thereby. The respondent has interposed a motion, supported by 
the facts, for an order staying ail proceedings in the suit until the 
final détermination of an action based upon the same facts as set out 
in the bill hère, and for the identical relief, heretofore, on November 
15, 1906, commenced by complainant against this respondent in the 
superior court of the state for Alameda county, which is still pend- 
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ing therein undetermined, and in which an injunetion pendente lîte 
granted by that court still subsists. 

The only question presented is as to the propriety of the order asked. 
The complainant in opposing the motion takes the ground that the 
order is authorized only where the case is of such a nature that the 
court first obtaining jurisdiction thereof has taken actual or construa- 
tive possession or control of the subject-matter of the controversy, 
and that the rule does not apply to actions in personam. The respond- 
ent, on the other hand, contends that the rule is beset by no such Hmita- 
tion, but is governed solely by the question of the identity of the par- 
ties and the controversy, but that, if such limitation exists, it is satis- 
fied by the fact that the state court has potentially at least taken con- 
trol of the subject-matter by its injunetion. The gênerai rule upon the 
subject is very clearly stated and ably discussed by the late Judge 
Hawley of this circuit, in Rodgers v. Pitt (C. C.) 96 Fed. 668, 670, 
In that case, a suit to détermine conflicting claims to a water right, 
the Circuit Court had first obtained jurisdiction of ail the parties, and 
the complainant applied for an injunetion restraining the prosecution 
of an action theretofore commenced in the state court involving the 
same controversy and subject-matter. In the opinion granting the 
restraining order, it is said : 

"The gênerai rule Is well settled that, where différent courts hâve concur- 
rent jurisdiction, the court whlch first acqulres jurisdiction of the parties, 
the subject-matter, the spécifie thing, or the property in controversy is en- 
titled to retaln the jurisdiction to the end of the Utigation, wlthout interfér- 
ence by any other court. This rule is important to the exercise of jurisdiction 
by the courts whose powers are liable to be exerted within the same sphères 
and over the same subjects and parties. There Is but one safe road for ail 
the courts to foUow. By adherlng to this rule, the comlty of the courts, na- 
tional and state, is maintalned, the rights of the respective parties preserved, 
and the ends of justice secured, and ail vmnecessary confllcts avoided. Any 
other rule would be liable at any time to lead to confusion, if not open col- 
lision, between the courts, which might bring about injurions and calamitous 
results. This rule is elementary law, and a citation of ail the authorlties 
In its support would be endless and useless." 

And, after citing a large number of authorities in support of the 
text, it is further said : 

"The gênerai rule, as above stated, is clear, plaln, and positive. There is 
no room for any dispute or controversy as to its correctness, but a careful 
examination of the authorities shows that many of them do not march up to 
the fuU-breasted jurisdiction therein enumerated. The truth Is that the lan- 
guage of the courts Is used wlth référence to the facts presented in the cases 
before them, and Is properly conflned to such facts, and llmlted to the direct 
question there presented. To illustrate: Some of the authorities say the 
court 'whlch flrst acqulred jurisdiction of the parties'; others the court 
'which first acqulred jurisdiction of the subject-matter'; others, 'of a cause 
whlch présents the same Issues and seeks the same relief ; others, the court 
whlch 'first takes cognlzance of the controversy' ; others, the court whlch 
'flrst obtained possession of the property' In controversy. It Is clear that 
this court flrst obtained jurisdiction over the persou of the complainant. 
There is no pretense that the state court ever acqulred any jurisdiction 
over hlm uutil long after the commencement of the suit and service of process 
in this court. Neither court has ever acquired possession of the land or 
rvater. There Is no case cited by counsel which can be said to be on 'ail 
l'ours' wlth the présent, and it Is the duty of this court to ascertaln, from the 
facts before It, the germ of the princlple that must govem and control the 
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disposition of ttie question before the court; for enough appears to make 
it certain that, notwitlistanding tlie différence in the parties to the respective 
suits and other matters, there is need of iut one trial, and the parties should 
not 1)6 compelled to 6e and appear in hoth courts at the same time and liti- 
gate substantially the same questions. The proceedîngs in one court or the 
other should le stayed, at lea-st, until the other has finally disposed of the 
suit before It, and then, if any question remains to 6e disposed of, the other 
court might be called upon to décide it. Union Mut. Life Ins. Co. v. Universi- 
ty of Chicago (O. O.) 6 Fed. 443, 447; Foley v. Hartley (C. C.) 72 Fed. 570, 
574; Zimmerman v. So Relie, 25 O. O. A. 518, 80 Fed. 417, 420; Hughes v. 
Green, 28 O. C. A. 537, 84 Fed. 833, 835." 

This case was afterward reviewed by the Circuit Court of Appeals 
(Pitt V. Rodgers, 104 Fed. 387, 43 C. C. A. 600), and Judge Hawley's 
ruling affirmed ; the court saying : 

"It Is the settled rule of law that, as between two courts havlng con- 
current jurlsdlctlon of the subject of an action, the court whlch first obtalns 
jurlsdiction of the controversy has the rlght to proceed to Its final détermina- 
tion wlthout interférence from the other." 

The same rule is sustained in the celebrated case of Sharon v. Terry 
(C. C.) 36 Fed. 337, 1 L. R. A. 572, heard before Justice Field and 
Judges Sawyer and Sabin, in which the opinion was written by the 
first named. 

In Bunker Hill & Sullivan M. & C. Co. v. Shoshone Mining Co., 
109 Fed. 504, 47 C. C. A. 200, an action to détermine conflicting 
claims to a mine, the court, while holding that the pendency of a suit 
in a State court is not the subject of a plea in bar to one in a fédéral 
court between the same parties over the same subject-matter, never- 
theless say : 

"In the light of ail the facts herein, it would doubtless be proper for the 
Circuit Court, as a matter of conilty, in pursuance of the princlples announced 
in Bail v. Tompkins (C. C.) 41 Fed. 486, 491 ; Foley v. Hartley (C. C.) 72 Fed. 
570, 571 ; Zimmerman v. So Relie, 25 C. O. A. 518, 80 Fed. 417 ; Hughes v. 
Green, 28 C. C. A. 537, 84 Fed. 833, 835; Ryan v. Railroad Co. (O. C.) 89 
Fed. 397, 408; Rodgers v. Pltt (G. C.) 90 Fed. CG8, G71— to suspend proceed- 
îngs, and stay its hand in the présent suit until the suit in the state court is 
In some manner disposed of, and then proceed wlth the trial in the light of 
the résulta that may be reached in the state court, and the issues that may 
be presented herein." 

In Ryan v. Seaboard R. R. Co. (C. C.) 89 Fed. 397, discussing the 
question of the sufficiency of a plea in bar setting up the pendency of 
an action between the same parties for the same matter in the state 
court, it is said : 

"But, after ail, the question presented to the court on such a plea Is one 
of comity between courts. AVhen a court has assumed jurlsdiction of a sub- 
ject, ail other courts should refrain from interférence. In no other way 
can be prevented unseemly conflict between courts." 

And in the récent case of Miller & Lux v. Rickey, 146 Fed. 574, 
583, the doctrine as stated in Rodgers v. Pitt is reaffirmed. 

While the rule is one resting primarily upon considérations of com- 
ity, the compelling force of those considérations is such that its ap- 
plication has, in certain classes of cases at least, corne to be largely a 
matter of right, and its refusai an abuse of discrétion. As indicated 
in the case of Rodgers v. Pitt, it is within the sound discrétion of the 
162 F.— 63 
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court to app-Iy it in any case wliere the intercsts of justice demand it, 
without regard to thé^particular character of the litigation or nature 
of the questions involvéd: Its application is certainly not circumscrib- 
ed within the narrow lirhitations contended for by the complainaht; 
npr do the cases relied upon by him sustain that view. Those cases 
would appear to sustain him to the extent of holding that in purely 
Personal actions, where there are no circumstances calculated to work 
a, -vftong or hardship by permitting both actions to proçeed contempo- 
raneously, the court will not grant a stay; but they in no respect at- 
tâck the gênerai discretionary power of the court as embraced within 
the Tule as stated in the above cases. In view of the fact that in this 
case the complainant saw fit to submit himself voluntarily to the 
jurisdiction of the state court in the first instance, it would seem an 
unjust and oppressive thing to permit him, without any reason, stated 
or apparent, to subject his adversary to the expense and harassment 
of defending a second suit involving precisely the same controversy 
until the firsrt has been in some way disposed of ; and it would, in 
my judgfment, be an abuse of discrétion to deny the relief asked. 

The motion will, therefore be granted and an order entered stay- 
ing ail further proceedings in this case until the final détermination of 
the action in the State court. 



FISHER V. BOUTELLE TRANSPORTATION & TOWING CO. 

(District Court, E. D. Pennsylvaiiia. September 11, 1906. Ou Reargument, 

July 14, 1908.) 

No. 30. 

Admibalty— Suit for Death on IIigh Seas— Application of State Statutb. 

A statute of a state may be applied to a suit in admlralty to recover 
for a deatli on the- liigh. seas arising purely froiu tort, where the vessel 
belonged to the state in question ; but the burden rests upon the 
libelant to establish by: gatisf actory évidence that the vessel was one of 
such state. wljere it is denied, which cannot be priesijmed from the fact 
that her owner is a corporation of such state. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Admiralty, § 219.] 

In Admiralty. On final hearing. 

Willard Mv Harris, for libelant. 

Francis C. Adler and John F. Lewis, for respondent. 

J. B. Mc'PHÉRSON,; District Judge. The décèdent was the master 
of the barge John C. Fitzpatricîc, and in that capacity left the port 
of Philadelphia on March 31, 1903, lipon a voyage to New London. 
The Fitzpatrick and another barge were in tow of a tug, and the three 
vesseis belonged to the respondent, a corporation ôf the state of Ohio. 
The Fitzpatrick was built about 1892, and had beeh used for the car- 
nage of freight upbn the Lakes until three or four years before the 
voyage in question. She was theri brought to Philadelphia, and there- 
after was employed exclusively upon the Atlantic seaboard, between 
that city and ofher ports. Upon the night of April 3d she foundered 
upon the high Sea ofï the coast of Ivong Island, and the décèdent lost 
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his life, with ail otliers on board. This action in personam is brought 
by his administrator, under the Ohio statutes of 1851 and 1880, upon 
the theory that the barge was unseaworthy and overloaded, and that 
the defendant's représentative at Philadelphia was guilty of négligence 
in sending her to sea in such a condition. Several défenses are set up, 
partly of f act and partly of law ; but I think- it is only necessary to 
notice one of them, namely, the légal défense that under the proof 
the action cannot be supported. 

The décision in The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 
L. Ed. 358, settled the proposition definitely that, in the absence of 
fédéral or state législation giving a right of action therefor, a suit in 
admiraity cannot be maintained to recover damages for death caused 
by wrongful act or négligence upon the high seas. Whether an ac- 
tion in rem in the admiraity can be maintained upon the statute of a 
State, unless a lien is distinctly given, and whether such an action will 
lie, even if a lien be given, are questions about which the courts hâve 
difïered. They need not be discussed now, since the présent suit 
is in personam, and was begun by process of f oreign attachment against 
other property of the respondent than the Fitzpatrick. The difficulty 
in the libelant's way, as it seems to me, is that he has not proved that 
the Fitzpatrick was a vessel of the state of Ohio. In view of the rul- 
ing in The Harrisburg, his case must fail, unless he can establish the 
proposition that the barge, during her voyage upon the high seas, 
was a part of the territory of Ohio to which the laws of that state 
continuée to apply; and in my opinion his proof is fatally lacking in 
this essential particular. The answer admits that the respondent is 
a corporation organized under the laws of the state of Ohio, and that 
it was the owner of the Fitzpatrick, but expressly dénies the libelant's 
averment that the barge was a vessel of that state and was enrolled 
at the city of Cleveland. No évidence whatever was offered upon this 
subject by the libelant, and the only testimony before the court bear- 
ing upon the question would indicate that the vessel was governed up- 
on the high seas by the laws of Pennsylvania, rather than by the laws 
of Ohio. It is true that the vessel was probably built in Ohio, and may 
hâve sailed frequently from the port of Cleveland, although there is 
little except hearsay évidence upon this point; but, so far as appears, 
she was never enrolled at Cleveland, and for several years before she 
foundered her home port was in fact the city of Philadelphia, where 
she was managed and loaded, and whither she always returned. The 
fact that the respondent was chartered by the state of Ohio is not con- 
clusive of the territorial character of the vessel. Such a corporation 
might own many vessels, none of which belonged to the state of Ohio ; 
and, even if it be granted that the domicile of the corporation may af- 
ford some presumption that its property belongs in the eye of the 
law to the same jurisdiction, this is certainly no more than a pre- 
sumption which may be overthrown by sufficient proof. In the case 
now before the court it was not even proved in what year the respond- 
ent was chartered, nor whether it was the owner of the barge while she 
was in service on the Lakes, so that the libelant's case rests finally up- 
on the facts that the respondent is (or was) a corporation of Ohio, 
and was the owner of the barge while she was carrying cargo from 
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the port of Philadelphia. This, I think, requires the court to infer 
toc much, especially as satisfactory évidence of her territorial char- 
acter could hâve been readily obtained, if she was indeed a vessel of 
the State of Ohio. 

There is, therefore, no support for the application of the rule, which 
some of the lower fédéral courts hâve sanctioned, that the lav/ of a 
State will be applied upon the deck of a vessel which belongs to the 
State, even if she be upon the high seas when the occasion for the 
application of the law arises. The subject need not be further consid- 
ered; but I may be permitted to say that, in the présent condition of 
the fédéral décisions, it is greatly to be desired that the question may 
soon be put at rest by a ruling of the Suprême Court. I may also add 
that in reaching this conclusion I hâve laid aside entirely the déposi- 
tion of Daniel McCarthy. 

A decree may be entered dismissing the libel. 

On Reargument. 

Since this reargument was had the Suprême Court has decided the 
case of The Hamilton, 207 U. S. 398, 28 Sup. Ct. 133, 53 L. Ed. 264, 
and has finally put to rest the question whether the statute of a state 
applies to a claim for death on the high seas arising purely from tort 
in proceedings in admiralty. It is now settled that such a statute may 
be applied in the admiralty, where the vessel belonged to the state in 
question ; but the décision does not undertake to discuss or décide the 
separate question, what amount or kind of proof is required to estab- 
lish the propositioft that the vessel "belongs" to the particular state? 
This is the point upon which the ruling in the présent case was rested, 
and I see no reason to change the opinion originally expressed. The 
libelant's case dépends upon the applicability of the Ohio statute, and 
this in turn dépends upon the question whether the Fitzpatrick was a 
vessel of that state. The respondent expressly denied that the barge 
belonged to Ohio, and the libelant was therefore put upon proof of 
that essential fact. If the fact were as averred, conclusive évidence 
could readily bave been obtained, and the absence of such évidence 
naturally gives rise to doubt concerning the truth of the averment. 

I must therefore décline to disturb the decree dismissing the libel. 



INTERNATIONAL COAL MINING CO. v. PENNSYLVANIA R. CO. 

(Circuit Court, E. D. Pennsylvania. July 17, 1908.) 

No. 69. 

New Tbiai^Grounds— Documents— FAII.UBF, to Peoduck. 

Where, In an action against a carrier for unlawful discrimination, de- 
fendant produced ail the bocks necessary to enable plaintilï to prove ail 
the facts alleged in its statement, and admltted the payment of the re- 
bates claimed to plaintlff's competitors, plaintiflC was not entitled to a 
new trial because of defendant'a failure to produce other documents call- 
ed for at the trial; there being no necessity for further évidence under 
the clrcumstances. 
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2. CAREJEKS — DlSCEtîIINATION — Rebates. 

In a suit agiiiiist a carrier for luilawful discrimination by granting re- 
batus to plaintllï's competitors, plalntifC cou! cl not recover damages ac- 
cruing during a period when it recelved rebates from défendant because 
they were less than tbose given to plaintiff's competitors. 

Overruling Motions and Reasons for a New Trial. 

J. W. M. Newlin, for plaintifï. 

Sellers & Rhoads and Francis I. Gowen, for défendant. 

HOLLAND, District Judge. This was a suit instituted in the 
United States court against the défendant for an unlawful discrim- 
ination, and tlie jury rendered a verdict in favor of tlie plaintifï for the 
sum of $12,013.51. In due time both plaintifï and défendant filed 
motions and reasons for a new trial. Neither the plaintiiï's nor the 
defendant's reasons for a new trial will be considered seriatim. The 
reasons for the particular rulings of the court objected to by the plain- 
tif? and which are now made reasons for a new trial by it appear upon 
the record, and we think in every case justifies the view taken by the 
court. 

One of the plaintiff's reasons assigned was the defendant's failure 
to produce certain documents called for at the trial, and the court's 
refusai to give judgment against the plaintiff for default. The défend- 
ant produced ail the books necessary to enable the plaintiff to prove 
ail the facts alleged in its statement, and, in fact, admitted the pay- 
ment of the amounts to the plaintifif's competitors in the coal business 
which the plaintiff alleged were paid by way of rebates, se that there 
was no necessity for the further production of books or papers. 

The other reasons of the plaintiff for a new trial we do not think 
need to be discussed, with the exception of the tenth, which is as fol- 
lows: 

"ïhe court erred in charging the jury that the plaintiff could not recover 
for discriminations against the ijlaintift practiced in any year in which the 
plaintiff had itself recelved the partial return from the rallroad company on 
its freight paid." 

The évidence showed that the plaintifï had been a persistent solicitor 
for rebates and had recelved certain repayments with ail its competitors 
up to about April 1, 1899. Subséquent to this date it was as persistent 
in demanding rebates as any of its competitors, but for some reàson 
recelved none, and this continued during the balance of the time cov- 
ered by the plaintiff's statement. The court refused to permit the 
plaintiff to recover against the railroad company for the period during 
jvhich it was engaged in the violation of the law to the same extent as 
its competitors, although at the trial it claimed that, while it was vi- 
olating the law in inducing the railroad company to give it a rebate, 
yet its complaint was that it had not succeeded in forcing out of the 
railroad as much as its competitors were able to get, and asserted the 
right to recover the différence. The claim of the plaintiff in this re- 
gard is, to say the least, so obviously improper that the mère statement 
of the facts is sufficient, in our judgment to show that the ruling was 
entirely right in refusing to permit the courts to be used in an effort 
to make an even division of what may be called commercial graft. 



998 162 FEDERAL REPORTEE. 

The reasons assigned for a new trial by the défendant are ail ex- 
ceptions either to the charge of the court or to the refusai of the court 
to instruct the jury, as requested, in certain points submitted. Ail 
the important questions raised in the reasons assigned for a new trial 
were very elaborately argued at the trial and patiently considered by 
the court. After a re-examination of the position then taken in regard 
to thèse questions, we are unable to discover any error in the court's 
charge or refusai to charge as requested. The charge fully covers 
ail the points now raised, and we still think the law as applied to the 
facts in this case is therein correctly stated. 

The motions and reasons for a new trial filed both by the plaintifï 
and défendant are overruled, and a new trial refused. 



• CONNILLEAU V. ROGERS, HOLLOWAY & CO. 

(Circuit Court, E. D. Pennsylvania. July 30, 1908.) 

No. 140, April Sessions, 1908. 

Pleading— Affidavit of Défense— Sale— Damage fob Nondelivebt. 

In an action for breacli of a contract for the sale of phosphates to be 
delirered in France, where the statement of claim allèges nondelivery 
and generally the market priée of phosphate in l'rance, and that com- 
plaiuant was compelled to buy to fill his own contracts, but without 
giving the dates or amounts of purchases, or the priées paid, an affidavit 
of défense whlch dénies that there was any market price in France at 
the tlme delivery should hâve heen made for phosphate of the kind 
covered by the contract meets the issue as to damages and is sufflcient 
to prevent a summary judgment on motion. 

At Law. On rule for i judgment for want of a sufficient affidavit 
of défense. 

N. Dubois Miller, for the rule. 
Francis S. Laws, opposed. 

ARCHBALD, District Judge.^ . I cannot agrée to ail the défend- 
ants' contentions, but I am prepared to sustain some of them; and, 
as the plaintiff must show a case clear of doubt in order to be entitled 
to a summary judgment for want of a sufficient affidavit of défense, 
the rule must be discharged. 

The action is for damages for breach of a contract for the sale of 
Florida phosphate. Delivery was to be made in France, and the dam- 
age claimed is the différence between the contract price and the 
price at which similar phosphate was able to be bought in that country 
subsequently. The allégations upon this point, however, are some- 
what vague; .ail that is said in the plaintifï's statement being that 
he was obliged to go into the market from time to time and buy phos- 
phate to fulfill his own engagements. On what dates he bought, if 
in facfhe bought at ail, which seems to be somewhat uncertain; the 
quantities purchased, and the prices paid, are not given, in place of 
which there is the gênerai averment that the market price of phosphate 

1 Specially assigned. 
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of the same character and quality in France, where the plaintiff was 
doing business, was, as respects tlie purchases to taice tlie place of 
the 7,700 tons contracted for, at the rate of 7% pence per unit of 
hme per ton, an excess of 2 pence over the contract price ; and as to 
that to tal<e the place of the 2,500 tons contracted for was the same, 
an excess of, 1% pence; amounting together to £5,695.16 or $37,641.- 
58, the damages claimed. But it is denied that there was any pre- 
vailing market price in France in 1906, to which time the complain- 
ant's figures apparently relate, for the particular kind of phosphate 
contracted for, so as to entitle the plaintifï to go into that market and 
buy, and it is claimed that the défendants cannot be held in consé- 
quence for the purchases there made or the prices which were there 
prevailing. This goes directly to the damages sustained, and raises 
an issue of fact which cannot be disposed of at this time, in addition 
to which, as already intimated, the défendants are entitled to the dates, 
amounts, and prices of the purchases relied on, if such purchases were 
made, in order to enable them to make a proper défense to them, if 
they are to be received. 

The rule for judgment for want of sufficient affidavit of défense is 
therefore discharged. 



ONTARIO LAND CO. v. WILFONG et al. 
(Circuit Court, E. D. Washington, S. D. February 3, 1908.) 

1. Taxation— Suit to Detebmine Validity of Tax Deed— Pboof of Title. 

In a suit to détermine adverse claims to real estate between the holder 
of the patent title and the holder of a tax title, the former must prevaU 
unless the tax proceedings were sufficient to divest hls title. 

2. Same— FOKEOLOSTJEB of Tax Lien— Conditions Précèdent. 

Under the statutes of Washington, until property shall hâve been listed 
as delinquent for nonpayment of taxes by a description thereof sufficlent- 
ly accurate to identlfy It, so that an intelligent owner, acquainted with 
hls property, on havlng the dellnquent list brought to hls attention, will 
be able to recognlze the description as belng applicable to hls property, It 
does not become dellnquent, nor subject to foreclosure and sale for non- 
payment of taxes. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 45, Taxation, 5 1279.] 

8. Same— Washington Statute. 

The statute of Washington (Ballinger's Ann. Codes & St. Supp. S 1751b), 
provides that "after the expiration of five years from the date of delln- 
quency, when any property remains on the tax rolls for which no certlficate 
of delinquency has been issued, the county treasurer shall proceed to issue 
certificates of delinquency on sald property to the county, and shall file said 
certifleates when completed with the clerk of the court, and the treasurer 
shall thereon, with such légal assistance as the county commissloners shall 
provide, • * * proceed to foreclose in the name of the county the tax 
liens embraeed in such certificate, and the same proceedings shall be had 
as when held by an indlvidual." Held, that the filing of such certificate 
of delinquency is an essential prerequisite to the proceedings by the coun- 
ty to foreclose the tax lien, and that further essential steps are the filing 
of an application to the court and the service of such process or notice aa 
will glve the owner of the property an opportunity to be heard before a 
decree of foreclosure is entered. 

4. Same— JtTRiSDiCTioN op Coubt. 

A court cannot enter a valid decree foreclosing a tax lien on property, 
unless it has acqulred jurlsdiction over the person of the owner by the 
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service of process or notice In some mode prescribed by law, or by bis ap- 
pearance, or over the property in rem by its seizure unrler proeess. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Taxation, § 1305.] 

5. S AME. 

A superior court of Wasliington entered a decree foreclosing tax liens in 
favor of the county on a large number of tracts of real estate, and a deed 
was executed thereon by which it was claimed tbat certain real estate 
owned by complainant was conveyed. No certiflcate of delinquency vs'as 
filed prior to the proceeding by the county treasurer, as required by Bal- 
linger's Ann. Codes & St. Supp. § 1751b. No process was issued by the 
clerk, no notice was posted upon the property, and no papers whatever 
were filed in the court until the day on which the decree was entered. The 
only notice of the proceeding given was by a summons published by the 
county attorney, in which complainant's name was not mentioned. Held, 
that such decree was void for want of jurlsdiction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Taxation, § 1305.] 

6. Same— Tax Deed— Validitt— Insufficienot oe Description. 

A decree was entered foreclosing a tax lien on property described as 
blocks 353 and 373 of Capitol addition to North Xakima, according to the 
reeorded plat of said addition. Such plat showed no blocks so numbered, 
but showed in the center of the addition a tract sufflcient in area to make 
four blocks, with the intervening streets, of the same size as the blocks 
In the addition, and which, if subdivided and numbered in accordance with 
the System of numbering applied to the otber blocks, would hâve contained 
blocks numbered 353 and 373, respectively. Such tract was, however, 
marked on the plat "Reserved," and had never been subdivided. Meld, 
that deeds made by the county, based on such decree and purporting to 
convey such blocks, were absolutely void, because the description did not 
apply to any property. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 45, Taxation, §§ 1519, 
1520.] 

In Equity. 

E. B. Preble'CMr. Agatin, of counsel), for complainant. 
Ira P. Englehart and B. S. Grosscup, for défendants. 

HANFORD, District Judge. This is a suit in equity to détermine 
adverse claims to real estate, founded upon provisions of the Code 
of this State authorizing suits for such purpose. 

The complainant deraigns title by valid mesne conveyances from 
grantee by patent from the government of the United States, ail of 
which conveyances were reeorded in the real estate records of Yakima 
county, in which the property is situated, prior to the initiation of the 
tax proceedings upon which the defendant's only claim of title is 
based. Since ail the parties deraign title from a common source, the 
complainant must prevail, unless its title was divested by deeds to the 
défendants executed pursuant to the proceedings for the foreclosure 
of tax liens referred to. McDonald v. Hannah, 59 Fed. 977, 8 C. 
C. A. 436. The salutary fuie which precludes a défendant, claiming 
title to the property as successor in interest of the complainant, from 
contesting the complainant's title otherwise than by asserting his own 
claim, relieves the court from the necessity of considering the eiïect 
of transfer of certain lots from the complainant to persons not made 
parties to this suit. 

The tax deeds mentioned purport to convey real estate pursuant 
to a decree of the superior court of the state of Washington for Yak- 
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ima county foreclosing liens for delinquent taxes rendered by de- 
fault on the 2d day of September, 1908, in a suit against numerous 
persons, named as défendants, and against many tracts and parcels 
of laniî and city lots, listed and assessed for taxation as property of 
unknown owners. The complainant's name does not appear in the 
record, and there was no service of process to bring any of the par- 
ties into court, except by the publication of a summons, which was not 
issued by the court, but emanated from the county attorney. The 
défendants contend that an agent of the complainant did hâve actual 
notice of the proceedings; but this is not proved by a fair prépon- 
dérance of the évidence. There was no complaint, pétition, or ap- 
plication to the court filed until the day on which the decree was ren- 
dered. The court did not take the property into its custody, and no 
notice of any proceedings in rem was posted thereon. The law of 
the State authorizing foreclosure of tax liens (Ballinger's Ann. Codes 
& St. Supp. § 1751b) provides as follows : 

"After the expiration of flve years from the date of delinquency, when 
any property remains on the tax rolls for which no certiflcate of delinquency 
lias been issued, the county treasurer sliall proceed to issue certiflcates of 
delinquency on said property to the county, and shall file said certiflcates 
when completed with the clerli of the court, and the treasurer shall thereon, 
with such légal assistance as the county commissioners shall provide, * * » 
proceed to foreelose in the name of the county the tax liens embraced in such 
<ertifl<'ate, and the same proceedings shall be had as when held by an In- 
dividual. * * »" 

There is no pretense that this initial step in lawful procédure was 
taken. Nothing purporting to be a certiflcate of delinquency has been 
filed in the clerk's office. Throughout the record, and in the deeds 
to the défendants, the property which they claim to bave acquired is 
described as blocks 353 and 373 of Capitol addition to North Yakima 
according to the recorded plat of said addition; but on the plat there 
is no block numbered 353 or 373. There is a tract, centrally located 
on said plat, sufficient in area to make four blocks, with streets cor- 
responding in size and width to the other blocks and streets, if it 
were subdivided; and if such blocks had been platted and numbered 
by consécutive numbers, carrying eut the System of the plat, two 
of them would hâve been numbered 353 and 373, respectively. The 
tract, however, is not so subdivided, there are no streets crossing it, 
and within its lines there is the word "Reserved." The property which 
is the subject of controversy in this suit is within the boundaries of 
'bis reserved tract. As the record in the foreclosure proceedings con- 
tains no spécifie référence to this reserved tract, and as the complain- 
ant is not mentioned, although holding by an undisputed title shown 
by the public records of the county, there can be no reasonable theory 
to support a claim that this property was in any way identified with 
the foreclosure proceedings. The complainant disputes the validity 
of the foreclosure proceedings and the defendant's deeds on other 
grounds; but the foregoing is a sufficient statement upon which to 
base this décision. 

A court of equity will not aid an owner of property in any attempt 
to évade payment of taxes; but this court is not called upon to do 
any such thing in this case, as the complainant, in its bill of com- 
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plaint, offers to comply with any ternis vvhich the court may impose 
and to pay whatever sum the court shall require to be paid on ac- 
count of taxes. In view of this offer the court wîll net refuse to ex- 
ert its power to prevent an unwarranted confiscation. The law makes 
ample provisions for coercing unwilling and neghgent tax debtors. 
Contributors to the public revenue for the support of the government 
are entitled to protection of their légal rights. Public officers should 
be sustaiïjed in proceedings for the collection of taxes in the manner 
prescribed by law, but unlawful and surreptitious attempts to con- 
fiscate property are detrimental to the public welfare; and, when ap- 
pealed to, the courts are bound to exert their authority to prevent such 
despoiling of individual rights by public officiais. When the officers 
charged with the duty of enforcing the revenue laws hâve, flagrantly 
neglected to observe the essential requirements of lawful procédure, 
it is enough to exact full pay ment of the amount justly due as a con- 
dition précèdent to the granting of relief, so that the government 
shall receive from property owners what is justly due and no more. 

In behalf of the défendants it is contended that this suit is a col- 
latéral attack upon a decree rendered by a court compétent to décide 
every question as to its own jurisdiction in the premises, and which 
affirmed its jurisdiction by its decree. It is not true, however, that a 
court which has not jurisdiction of a particular case, conferred by law, 
can invest itself with jurLidiction by its o-wn initiative. Thompson v. 
Whitman, 18 Wall. 457, 21 L. Ed. 897. The jurisprudence of this 
country does not admit of despotic power in any court to confiscate 
property by its decree without lawful notice to the owner and a rea- 
sonable opportunity to. défend his rights. Windsor v. McVeigh, 93 
U. S. 274, 23 L. Ed. 914. Thèse principles are fundamental, and un- 
changeable, so long as the courts shall be steadfast in the enforcement 
of the provisions of our national Constitution. 

On the foUowing grounds I hold that the tax deeds under which 
the défendants claim the property in çontroversy are absolutely void, 
viz. : , 

First. Until property shall hâve been listed as delinquent for non- 
payment of taxes, by a description thereof sufficiently accurate to 
identify it, so that an intelligent owner, acquainted with his property, 
upon having the delinquent list brought to his attention, will be able 
to recognize the description as being applicable to his property, it does 
not become delinquent for nonpayment of taxes, nor subject to fore- 
closure or sale. This property was not so listed. 

Second. The filing of a certificate of delinquency is the initial step 
in lawful proceedings to foreclose a tax lien by a judicial decree. 
In the proceedings referred to no such certificate was filed. 

Third. The filing of an application to the court to foreclose a tax 
lien is the second step necessary to the exercise of judicial power in 
such a case, and a fair opportunity to présent a légal défense is also 
essential. Therefore a final decree could not be lawfully rendered 
on the same day as the day on which the application was filed, as was 
done in this case. 

Fourth. Jurisdiction to proceed in rem against property can only 
be acquired by an actual seizure of it, or by some équivalent act, as 
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by a notice to apprise the owner of the proceeding, served or posted, 
or published according to a mode prescribed by law, or waived. In 
a suit in rem jurisdiction of the res is obtained by a seizure under 
process of the court, whereby it is held to abide such order as the 
court may make concerning it. Seizure of the property, or the levy 
of a writ upon it, is the one essential requisite to jurisdiction. Cooper 
V. Reynolds, 10 Wall. 308, 19 L. Ed. 931. The superior court did 
not acquire jurisdiction by either mode. There was no seizure of the 
property, no writ against it ^yas issued, no notice was served upon 
the owner, and the published summons contained no information that 
the proceeding afïected this owner or its property. 

Fifth. The tax deeds under which the défendants claim to hâve 
acquired this property are void, because the description of the prop- 
erty which they purport to convey is not applicable to any property. 

As the nearest approximation to an équitable détermination of the 
rights of the parties, it will be assumed that the défendants bave suc- 
ceeded to the right of Yakima county to collect the taxes chargeable 
to this property, and the complainant will be required to pay to each 
of them $76.75 and interest, or deposit the same in the registry of 
this court, and upon that condition the relief prayed for will be decreed. 



F. B. VANDEGRIFT & CO. v. UNITED STATES. 

(Circuit Court, E. D. Pennsylvania. June 3, 1008.) 

No. 4 (1,962). 

CusTOMS DuTiEs— Classification— Monument— "WoEK or Akt." 

The term "wovks of art," In ïarilï Aet Jul.y 24, 1S9T, e. 11, § 2, Free 
List, par. T03, 30 Stat. 104 (U. S. Comp. St. 1901, p. 1690), held not to 
Include a monument on wliicli the oiily free sculpture Is the cornlce, a 
relief bust, and a garland of flowers, ail coveriug only a very slight area 
of the whole surface. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, p. 7524.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

Jasper Yeates Brinton, Asst. U. S. At.ty. (J. Whitaker Thompson, 
U. S. Atty., on the brief), for the United States. 

HOIvLAND, District Judge. This is an appeal by the importers 
from a décision of the United States General Appraisers, afifirming 
the décision of the collecter of customs and classifying a certain marble 
monument imported into the port of Philadelphia under paragraph 
115, of the tariff act of 1897 (Act July 24, 1897, c. 11, § 1, Schedule 
B, 30 Stat. 151 [U. S. Comp. St. 1901,_p. 1636]), as a manufacture of 
marble, against the contention of the importers that the same should 
be classified under paragraph 703 (Act July 24, 1897, § 2, c. 11, Free 
List, 30 Stat. 194 [U. S. Comp. St. 1901, p. 1690]), coverinp "works 
of art * * * imported expressly for présentation to * ''' * in- 
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corporated religious society." The appraiser in hîs report to the col- 
lecter said: 

"I beg to State that in the opinion of thls oflice'neither in the varions dé- 
tails of its construction nor as a whole is the article a worlî of art within the 
meaning of said paragraph 703 and department's régulations in T. D. 24,502, 
but Is simply a mortuary design or monument, as would seem to be the most 
reasonable déduction from the photographie représentation herewith. In thîs 
View, It was advisorily returned for classification according to materîal (as a 
manufacture of marble) under paragraph 115." 

The board in its décision affirming the action of the collector said 
in part : 

"The article In controversy is a marble monument which was presented to 
the church of Our Lady of Good Counsel in Philadelphia by the congréga- 
tion and erected in the churchyard to the meniory of a deceased pastor. It 
was assessed for duty as a manufacture of marble at 50 per cent, ad valorem, 
under paragraph 115 of the tariff act of 1897, and is claimed to be free un- 
der paragraph 703 as a 'work of art' imported for présentation to a religious 
Society. The only question at issue is its status as a worlc of art. The monu- 
ment is a low, four-sided, tapering shaft surmounted by a cross. The shaft 
is plain, except for a tablet with carved bust in base relief and an inscription, 
and beveling and paùeliug upon the body of the shaft desigued to give the 
effect of flve bloclîs of marble laid one above the otlier. A simple cornice and 
garland of iflowers are carved ou the eapstone. The base consists of plain 
blocks of marble beveled. The only free sculpture on the monument is the 
cornice, the relief bust, and garland of flowers, which cover a very slight 
area of the whole marble surface. It is not proposed to liiid that the article 
in question is not sldllfully carved, or is devoid of a symnietry that malies it 
attractive to the eye. But in the board's judgment it cannot be admitted under 
paragraph 703, unless every sj'mmetrical object of carved marble is a work 
of art wlthia the meaning of the law, and that breadth of construction is not 
warranted by any authority known to the Board. The monument appears to 
hâve been properly classifled as a manufacture of marble, and the protest is 
aecordingly overruled with an afïirniance of the collector's décision." 

The décision of the Board of General Appraisers is affirmed for the 
reasons statèd by the board, and the appeal dismissed. 



NORTHWESTERN CONSOL. MILLING CO. v. MAUSER & CRESSMAN. 

(Circuit Court, E. D. Pennsylvania. July 31, 1908.) 

No. 63, April Sessions, 1908. 

Tbade-Mabks and Trade-Names — Inï-bingement— "Ceeesota" as Name op 
Floub. 

The word."Ceresota," as the name of a brand of flour, Is not descriptive 
In such sensé that it may not be adopted as a valid trade-mark, and such 
trade-mark is clearly infringed by the use of the name "Oressota" by 
a différent manufacturer. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 46, Trade-Marks 
and Trade-Names, § 71.] 

In Equity. On motion for preliminary injunction. 

Charles Howson and A. C. Paul, for the motion. 
Charles N. Butler, opposed. 
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ARCHBALD, District Judge.^ The demurrer to tlie bill has been 
disposed of by the amendments, leaving nothing in the way of a 
considération of the présent motion on its merits. 

The complainants are engaged in the manufacture of flour, at 
Minneapolis, Minn., and hâve adopted and duly registered as a trade- 
mark the word "Ceresota" for a brand of flour wliich they put out, 
by which, by judicious advertising, at large expense, it lias come to be 
extensively and favorably known. The défendants are also in the 
flour business, at Catasaqua, Pa., and make use of the word "Cressota" 
on a brand of their flour, thereby infringing, as it is claimed, on the 
complainants' rights. That "Cressota" is an infringement of "Cere- 
sota" needs no argument. Indeed, the resemblance is so close as to 
suggest that it is deliberate. Intentional infringement, however, is 
denied; it being explained that "Cressota" is derived from the name 
of Mr. Cressman, one of the défendants, who is familiarly known to 
his friends as "Cress," and the suffix "ota" being a common one in 
flour trade-marks, taken from, if not indicative of, the great wheat- 
producing states of the Northwest. But, even if this be accepted as 
something more than a specious explanation, it does not do away 
with the fact of infringement, which is clearly. made out, and from 
which the défendants niust therefore desist. 

It is said, however, that "Ceresota" is a descriptive term, and (ex- 
cept as brought within the récent act of Congress) not capable, there- 
fore, of being adopted as a trade-mark, being derived from "Ceres," 
the goddess of grain, from which we get the common word "cereal," 
with "ota" added, the ending, as already noted, of the names of the 
great grain states of Minnesota and the two Dakotas, with which, as 
it is said, it has come to be identified. "Ceresota," according to this, 
would thus be understood to mean, wthout more, a flour produced 
from grain grown in that section of the country. But this is altogether 
strained and fanciful. The first part of the word, no doubt, is de- 
rived, sômwhat happily, as applied to flour, from the name of the god- 
dess. But that there is any such meaning as is claimed for the ter- 
mination "ota," or that it is capable of being made out of it, is not 
to be credited. It is possible that under the lead of the complainants, 
through the use of the very word hère in controversy, this ending may 
hâve come to be adopted by others in the flour business as a part of 
their trade-marks. But that affords no proof of any such inhérent 
or acquired sensé as is contended for, so as to make it descriptive, 
either by itself or in combination. "Ceresota" is plainly a made-up 
word, and, having been coined and adopted by the complainants as a 
trade-mark in their business, they are entitled to the exclusive use of 
it, without being interfered with by others imitating it. 

Let a preliminary injunction issue as prayed for. 

X Specially assigned. 
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MEMORANDUM DECISIONS. 



THEÎ AIrGERIA. THE MAJËSTIC. THE ELLeN S. JËNNINGS. THB 
BAILET. (Circuit Court of Appea'ls, Third Citcult. June 15, 1908:) No. 2a 
Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania, W. M. Barris, for tlie Majestic. Howard W. Yocum, for 
the Algerla. John !P. Lewis and Francis G. Adler. for the ElJen g. Jenuings 
and the BaUéy. Beforè DALLAS, GRAY, and BUFFING'iX)N, Circuit: Judges. 

GRAY, Circuit Judge. This cauSe Is befopô us upon appeal s talien by the 
steamship Algei-îa aiid the tu^ Majestic, respondents belovv, froru; the decree 
of the District C-ourt of the United States for the Eastern District of Penn- 
sylvania, In admiralty, wherein botb respondents were found to be at fault 
for a collision between the steamshlp^nd a tow of barges whlch the tug had 
in charge, arid the damages resiilting from which to the barges Ellen S. Jen- 
nings ùnd Bâilèy were ordered td be dlvided equally between said respond- 
ents. After a careful considération of the volumlnous and somewhat couflict- 
ing évidence disclosed by the record, aud of the elaborate arguments and briefs 
of the libelants and respondents respectlvely, we cannot do otherwise than 
îtdopt tlie flndings of f act made by the court below in Its opinion, and the 
conclusions f ounded thereon. See 155 Fed. 902. The decree pï the Court be- 
low is therefore affirmèd. 



AMERICAN OAN ÇO. v. McGINNIS et al. (Circuit Court of Appeals, 
Fourth Circuit May 18, 1908.) No. 'JSl. Appeal from the Circuit Court of 
the United States for the District of Maryland. John W. M!unday and M- 
mund Adcoek (John P. Poe & Sons and Munday, Bvarts, Adcocfe & darke, on 
the brief), for appellant. Charles Markell, Jr. (Gans & Haman,. on the brief), 
for appelïeea. Before PBITCHARD, Circuit Judge, and PURNBLL and DAY- 
TON, District Judges. 

PER CURIÂM. The ICarned judge of the court belpw, In detèrmlning thls 
case, flled. a tery full aiid Satisfactory opinion, whlch wlU be ifound in 156 
Fed. 784. 'The conclusions reacbed by him in this, opinion, after a careful ex- 
amlnatjon of the record by us, are fully approved. ; It is tberef ore ordered 
that the decree of the court below be In ail respects àfBi?med. Affirmèd. 



THE JOHN FLEMiJSîG. THE SHANNON. THB SUIB. OT3B BESSIB 
WHITING. (Circuit Court of Appeals, Second <3ircult. May 5, 1908.) Nos. 
257, 258. Appeals from the District Court of the United States for the East- 
ern District of New York. Peter S. Carter, for Bi-own & #Iéiiîng Contractihg 
Co. James j. 'Mabfclln and La Roy S/ Govë, fot the JoliB flemlng. Wing, 
Putnam & Bùrllnghalm, f or the Bessie Whitlng. Beforé LACOMBE, WABD, 
and NOYE S> Circuit Judges. 

PER CURIAM. Afflrmed on opinion of district judge, reported in 149 Fed. 
904. 



McGRAW V. MOTT et al. (Circuit Court of Appeals, Fourth Circuit. July 
18, 1908.) No. 840. Appeal from the Circuit Court of the United States for 
the Northern District of West Virginia, at Martinsburg. On Motion to Dis- 
miss Appeal. Geo. W. Johnson (William A. Glasgow, Jr., and Jake Flsher, 
on the brief), for appellant. S. W. Walker (Faulkner, Walker & Woods, on the 
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brief). for appellees. Before GOFF and PRITCHARD, Circuit Judges, and 
WADDILL, District Judge. 

PER CURIAM. The order of the court below of June 16, 1908, by wliicli 
the appellant, McGraw, was dismlssed as a party to this suit, sliould iiot liave 
been allowed. In reaching tlils conclusion, we flnd that the order of May 13, 
1898, permltting McGraw to Intervene and maklng him a défendant, was a 
proper exercise of judlcial discrétion. The allégations contained in tbe péti- 
tion flled by him presented such a case as justifled a court of equity in per- 
mltting hlm to Intervene. and rendered it unnecessary for him to first apply 
to the stockholders or board 'of dlrectors of the défendant corporation for the 
relief he now seeks by hls intervention. It foUows that the decree complaln- 
ed of will be set aside, and that thls cause will be remanded, vi'ith directions 
that leave be given the Buckhorn Portland Cément Company and Abram C. 
Mott to answer appellant's pétition, that the case be matured for final hear- 
ing at the earliest day practlcal with proper judlcial proceedings, and for such 
f urther action as under the circumstances may be proper. 



In re MADSON STEELE CO. (Circuit Court of Appeals, Second Circuit. 

June 15, 1908.) No. 271. Pétition to Review Order of the District Court of 

the United States for the Southern District of New York. Abram I. Elkus, 

■ for petltioner. Wm. B. Hornblower, amicus curlse. Before COXE, WARD, 

and NOYES, Circuit Judges. 

PER CURIAil. We hâve decided to certify the question involved to the 
Suprême Court. We were Informed at the argument that a cause Is pending 
in that court involving the same question. In view of the Importance of the 
question, we thinli the Suprême Court should hâve the beneflt of the argu- 
ment of counsel agalnst, as well as In favor of, the contention of the petltion- 
er. As this is an ex parte proceeding, we suggest that application be made to 
the Suprême Court for a rule settlng the case for hearlng wlth the other ciîse 
above referred to. Counsel may submlt statement of proposed question. 



NORTH CHICAGO ST. R. CO. et al. v. CHICAGO UNION TRACTION CO. et 
al. WEST CHICAGO ST. R. CO. et al. v. SAME. (Circuit Court of Appeals, 
Seventh Circuit. Aprll 30, 1908.) Nos. 1,413, 1,414. On second appeal. See 
150 Fed. 612; 154 Fed. 1005. 

PER CURIAM Thèse causes came on to be heard on the transcrlpt of the 
record from the Circuit Court of the United States for the Northern District 
of Illir,ois, Eastern Division, and on the stipulation of the parties hereto, on 
considération whereof, it Is now hère ordered, adjudged, and decreed by this 
court that the decrees of the said Circuit Court m thèse causes be and the 
same are hereby affirmed, and each party shall pay hls or its own costs. 



End of Cases in Vol. 162. 



